This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVAKDLAW 
UBRARY 


Digitized  byCjOOSlC 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


/( 


KENTUCKY 


LAW  REPORTER. 


VOL.    XML 


JULY  1,  1891,  TO  JUNE  15,  1892. 


Frankfort,  Ky. 

GEO.  A.  LEWIK,  PUBLJBHBR. 

1892. 


Digitized  by  VjOOQ  IC 


ERRATA. 


In  the  case  of  Nance's  Adtn'r  v.  N.  N.  &  M.  V.,  page  555,  insert  at  the 
beKlDiiiiiff  of  the  sixth  line  of  the  syllabus  the  words  "of  the  danger." 

Id  the  case  of  Kean's  Statutory  Guardian  v.  Kean,  page  95(3,  stril^e  out  all 
words  following  "age*'  in  next  to  last  line  of  second  paragraph  of  syllabus 
and  read  in  lieu  thereof  "prior  to  which  time  he  has  no  power  of  alienation 
of  the  estate. ' ' 
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Tug  River  Coal  Co.  v.  IBrown. 

(Filed  April  2,  1S91.) 

1.  Tiixsale — ^^</<fw///^;i— Section  16,  article  9,  ohapter  92,  General  Statutes, 
•giTes  to  the  owner  of  real  estate  sold  for  taxes  two  ybars  after  the  day  of 
sale  to  redeem  the  same  by  paying  the  parch<ifte  money,  with  interest  at  the 
rate  of  80  per  cent,  per  annam,  and  in  addition  15  per  cent,  on  the  total 
amount  of  purchase  price  and  the  amoant  of  the  clerk^s  costs.  By  section 
27  it  is  made  the  daty  of  the  sheriff  within  twenty  days  after  the  sale  to  make 
a  report  in  writing  to  the  county  clerk,  which  shall  be  recorded.  By  section 
2%,  if  the  sheriff  fails  to  file  such  report  with  the  county  clerk,  the  purchaser 
may  file  his  certificate  of  purchase  with  the  clerk,  which  shall  have  the  same 
lejs^al  effect  as  if  the  sheriff's  report  of  sale  had  been  filed ;  but  the  statute 
does  not  prescribe  within  what  time  the  purchaser  shall  file  such  certificate 
with  the  clerk.  Section  23  provides  that  the  sheriff  shall  issue  such  certifi- 
cate to  the  purchaser  within  thirty  days  after  the  sale. 

This  action  involves  the  right  of  a  purchaser  of  laud  at  a  tax  sale  to  re- 
cover possession  of  same  after  the  expiration  of  the  period  of  redemption, 
-where  the  sheriff  had  failed  to  fil$  his  report  with  the  county  clerk,  and  the 
purchaser  had  filed  his  certificate  of  purchase  with  the  clerk  only  two  days 
before  the  expiration  of  the  period  of  redemption.  ffeU — That  the  pur- 
chaser was  not  entitled  to  recover  the  land,  as  the  owner  had  not  been  af- 
forded a  sufficient  opportunity  to  redeem  the  same.  While  the  statute  does 
not  prescribe  the  time  within  which  a  purchaser  must  file  his  certificate 
Trith  the  clerk,  it  must  be  understood  that  such  act  must  be  done  within  a 
reasonable  time. 

2.  Interest — In  computing  the  amount  of  interest  which  the  owner  of 
land  sold  for  taxes  must  pay  the  purchaser  for  redemption,  30  per  cent, 
interest  for  only  two  years  should  be  charged,  and  after  that  period  the 
interest  shonid  be  computed  at  the  rate  of  six  per  cent.  only. 

Stewart  A  Stewart  for  appellant. 

R.  C.  Burns  for  appellee. 
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Appeal  from  Martin  Circuit  Court. 
Opinion  of  the  court  by  Judj?e  Lewis. 

Appellee  claiming:  title  to  the  land  in  controversy,  under  a  sale 
maae  February  9,  1885,  for  unpaid  taxes  on  it,  followed  by  the 
sheriflTs  deed  of  February  11,  1887,  brought  this  action  to  n^cover  of 
appellant,  the  owner,  possession 

Section  16,  article  9,  chapter  92,  General  Statutes,  $rives  to  the 
owner  of  real  estate  sold  for  taxes  two  years  after  the  day  of  sale 
within  which  to  redeem  it  ''by  paying  the  purchase  money  with  in- 
terest at  the  rate  of  30  per  cent,  per  annum,  and  in  addition  15 
per  cent,  on  the  total  amount  of  the  purchase  price  and  the 
amount  of  the  clerk's  cost,  if  any." 

By  section  27  it  is  made  the  duty  of  the  sheriff,  within  twenty 
days  after  the  sale,  to  make  a  report  in  writing  to  the  county  clerk, 
showing  when  the  sale  was  made,  the  steps  taken  by  him  with  ref- 
erence thereto,  prior  to  and  at  the  sale,  to  whom,  for  what  price  the 
land  was  sold,  giving  a>  description  thereof  as  fully  as  he  is  able  to 
do,  which  report  shall  be  recorded  and  indexed  bj'  the  county  clerk 
in  a  book  to  be  provided  by  hinfi  for  the  purpose.  It  is  also  provided 
by  section  28  that  **if  the  sheriff  fails  to  make  the  return  of  sale  to 
the  county  clerk,  any  individual  purchaser  may  file  with  the  county 
clerk  the  sheriff's  certificate  of  purchase,  which  the  clerk  shall  re- 
cord and  index  in  the  book  aforesaid,  and  the  same  shall  have  the 
same  effect  as  the  sheriffs  report  would  have  had  if  returned." 

It  appears,  from  the  pleadings  and  proof  in  this  case,  the  sheriff 
did  not  make  the  report  of  sale  required  by  section  27.  Nor  was 
the  sheriff's  certificate  of  purchase  filed  until  February  9, 1887,  two 
days  only  before  expiration  of  the  period  of  two  years  within 
which  appellant  had  the  right  to  redeem. 

Section  2ii  requires  the  sheriff,  within  thirty  days  after  the  sale,  **to 
give  certificates  of  purchase,  describing  the  land  and  stating  the 
time  of  sale  and  the  price  for  which  the  land  sold  to  all  purchasers 
of  lands."  And  that  is  the  certificate  which  appellee,  in  this  ease, 
was  required  by  section  27  to  file  with  the  county  clerk,  by  reason 
of  thesherifl^s  failure  to  make  the  return  therein  mentioned. 

The  statute  does  not,  in  terms,  fix  the  time  within  which  a  pur- 
chaser shall  file  the  certificate.  But  as  the  sheriff  is  required  within 
thirty  days  after  the  sale  to  deliver  such  certificate  to  the  purchaser, 
it  would  seem  he  should  file  it  with  the  clerk  a  reasonable  time 
thereafter,  in  order  to  cut  off  the  right  of  redemption  after  two 
years,  where  the  owner  of  the  land  sold  was  ready  and  made  an  ef- 
fort to  redeem  within  that  period,  but  could  not  do  so  because  the 
certificate  had  not  be-jn  filed. 

In  this  case,  appellant  pleads  and  proves  not  only  a  readiness  to 
redeem  the  land  upon  expiration  of  two  years,  but  by  its  officers 
went  more  than  once  to  the  county  court  clerk's  office  to  see  the  re- 
turn of  the  sheriff  or  certificate  of  purchase,  but  neither  had  been 
filed,  and,  consequently,  the  amount  to  be  paid  for  the  purpose  could 
not  be  ascertained  by  either  the  owner  of  the  land  nor  the  clerk. 

To  deprive  the  owner  of  land,  of  the  right  to  redeem  after  the 
two  years,  under  such  circumstances,  would  enable  the  purchaser 
to  profit  by  his  own  failure  to  do  what  the  statute  expressly  re- 
quires, and,  therefore,  we  think  the  lower  court  properly  cancelled 
the  deed,  and  adjudged  against  the  right  of  the  purchaser  to  re- 
cover the  land. 

But  the  original  appeal  is  from  that  part  of  the  Judgment  fixing 
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the  amount  of  money  the  owner  shall  pay,  and  for  which  there  is  a 
lien  on  the  land. 

The  purchase  price  was  $190.20,  and  the  amount  adjudged  to  be 
paid  was  arrived  at  by  erroneously  adding  interest  thereon  at  the 
rate  of  30  per  cent,  per  year  from  the  date  of  sale,  February  9,  1885, 
to  date  of  judgment,  May  23,  1889,  making  the  sura  $434.85. 

The  statute,  properly  construed,  does  not  authorize  interest  at  that 
rate  in  any  event  for  a  longer  p-cTiod  than  two  years.  1\\  this  case, 
no  actual  tender  was  made  by  appellant,  and  appellee  was,  therefore, 
entitled,  by  the  terms  of  the  statute,  to  repayment  of  the  purchase 
price  with  interest  thereon  at  the  rate  of  30  per  cent,  per  year  for 
two  years  from  date  of  sale,  and  at  the  rate  of  6  per  cent,  thereafter 
on  the  purchase  price  until  the  date  of  the  judgment,  and  in  addi- 
tion 15  per  cent,  on  the  total  amount  of  the  purchase  price ;  and  the 
amount  of  the  clerk's  cost  and  judgment  should  have  rendered  for 
Siggreg'dte  amount  thus  ascertidned  and  no  more. 

For  the  error  of  the  court  in  charging  appellant  with  interest  in 
excess  of  the  six  per  cent,  on  the  purchase  price  after  the  time  for 
redeeming,  the  judgment  is  reversed  for  further  proceedings  and  af- 
firmed on  the  cross-appeal. 


Ray,  <fec.  V.  Thubman's  ex'or. 

(I' tied  April  2,  1891 — Not  to  be  reported,^ 

Adverse  possession — Limitation  as  to  heirs — A  brother,  in  consideratioD  of 
having  pnrchaped  the  interest  of  his  sister  in  her  father's  estate  at  an  under- 
valuation, and  for  the  purpose  of  providing  for  his  sister  and  her  children, 
gave  to  her  a  house  and  lot,  vhich  she  took  possession  of  and  claimed  as  her 
own  for  a  period  of  nearly  fifteen  years,  until  her  brother's  death.  After 
hex  brother's  death,  and  more  than  eighteen  years  after  the  sister  had  held 
possession  of  said  house  and  lot,  his  heirs  brought  suit  to  recover  posesssion 
of  same,  claiming  that  the  sister  held  possession  of  same  at  the  will  of  her 
brother,  he  holding  the  title  to  same.  HetU — That  the  statute  of  limitation 
bars  the  rijfht  of  recovery.  The  statute,  having  commenced  to  run  against 
the  brother,' did  not  cease  to  run  against  his  heirs  at  his  death, •although 
they  were  infants  at  that  time,  and  their  failure  to  institute  an  action  to  re- 
cover the  property  within  fifteen  years  from  the  time  the  action  accrued  to 
their  ancestor,  bars  their  right. 

W.  H.  Sweeney  and  Avritt  <&  Russell  for  appellants. 

AV.  E.  Selecman  and  J.  H.  Thurman  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

J.  H.  Froman,  the  brother  of  Mrs.  Thurman,  whose  children  are 
the  appellees  in  this  case,  about  eighteen  years  prior  to  the  institu- 
tion of  this  action,  gave  to  his  sister  a  small  house  and  lot  in  the 
town  of  Springfield,  in  Washington  county,  and  placed  her  in  the 
possession.  Her  husband  seems  to  have  been  an  improvident  man, 
jind  the  family  needed  the  aid  of  this  brother,  who  ministered  to« 
their  wants.  Froman  died  suddenly  a  few  years  since,  and  his  chil- 
dren, who  were  all  under  age  at  his  death,  but  now  sui  juris^  insti- 
tuted this  action  to  recover  of  Mrs.  Thurman  this  house  and  lot,  on 
the  ground  that  she  held  the  poasession  under  their  father  and  at  his 
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will.  The  title  was  vested  in  Froman  by  a  deed  of  record  in  the 
county  office. 

Mrs.  Thurman,  his  sister,  when  she  entered  upon  the  property, 
made  some  valuable  improvements,  such  as  fencing,  setting  out 
fihade  and  fruit  tre(«,  ana  adding  to  the  building  on  the  premises. 
She  paid  taxes  upon  it  from  year  to  year,  and  claimed  the  property 
as  her  own.  Her  testimony  was  taken  establishing  the  gift  and 
showing  the  incentive  for  the  brother,  outside  of  his  affection,  to 
provide  a  comfortable  home  lor  herself  and  children.  Tliis  testi- 
mony was  properly  held  incompetent,  because  it  consisted  of  what 
transpired  between  the  dead  man,  when  alive,  and  his  sister,  but 
we  still  find  from  the  record  undoubted  te^>tinlony  in  favor  of  the 
sioter's  claim  by  a  witness  who  aided  in  selecting  this  home  for  Mrs. 
Thurman,  at  the  instance  of  her  brother,  who  felt  under  a  pecuniary 
as  well  as  a  natural  obligation  to  aid  his  sister.  He  said  to  this  wit- 
ness that  he  had  purchased  his  sister's  interest  In  the  real  estate  left 
them  by  their  father  for  a  less  sum  than  it  was  worth,  and  that  he 
proposed  to  buy  her  a  home,  and  the  witnass  selected  the  home  in 
■controversy.  There  is  some  evidence  conducing  to  show  that  the 
taxes  were  paid  by  Mrs.  Thurman  in  the  way  of  rent,  and  to  the 
-eflect  that  it  was  only  an  intention  on  the  part  of  Froman  to  give 
his  sister  the  property,  but  that  the  gift  was  never  consummated  by 
the  execution  of  a  conveyance. 

It  was  doubtless  the  purpose  of  Froman  to  make  to  Mrs.  Thur- 
man a  deed,  but  at  the  same  time  it  is  manifest  that  she  entered 
upon  this  property  claiming  it  as  her  own,  and  was  not  looking  to 
her  brother  for  any  other  title.  In  fact,  the  mother  of  these  appel- 
lees felt  that  the  low  estimate  placed  on  her  land  by  her  brother, 
who  purchased  it,  gave  her  the  right  to  a  claim  on  his  bounty  to  the 
extent  of  the  value  of  this  house  and  lot,  and  she  entered,  claiming 
it  as  her  property  for  eighteen  years,  and  if  her  brother  had  lived 
no  claim,  doubtless,  would  have  been  asserted  by  him. 

We  think  it  evident  that  the  entry  and  possession  was  under  a 
claim  of  right  as  purchaser,  and  not  as  a  tenant,  and,  therefore,  the 
only  legal  question  affecting  the  rights  of  these  parties  arises  on  the 
statute  ot  limitations.  At  the  death  of  Froman  his  children  were 
all  laboring  under  the  disability  of  infancy,  and  the  statute  of  fifteen 
years  not* having  run  up  to  the  death  of  their  ancestor,  it  is  claimed 
that  it  ceased  to  run  at  his  death.  There  is  some  confusion  in  the 
decisions  of  this  court  on  the  subject,  the  cases  decided  drawing  a 
distinction  between  an  entry  cast  by  des^'ent,  where  the  heirs  are 
takers  under  disability,  and  a  right  of  entry  by  reason  of  a  devise — 
the  one  holding,  in  the  last  instance,  as  a  purchaser,  and  the  other 
by  operation  of  law.  Whether  the  reason  for  the  distinction  Ls 
sound  or  not,  is  immaterial ;  the  rule  that  where  the  statute  begins 
to  run  against  the  ancestor  it  continues  as  to  the  heir,  is  now  the  law, 
although  the  heir  may  be  laboring  under  a  disability.  Where  the 
right  of  action  accrues  for  the  first  time  upon  descent  cast,  the  rule 
would  be  different,  for  then  the  cause  of  action  and  right  of  entry 
cominer  into  existence  at  the  same  time,  the  infancy  of  the  heirs 
would  be  a  protection  against  the  adverse  claimant. 

Our  statute,  however,  leaves  no  room  for  controversy  on  this  ques- 
tion. It  provides:  **The  time  in  which  an  action  for  the  recovery 
tff  real  property  may  be  brought,  shall  not  be  extended  by  reason  of 
any  disability  whii  h  did  not  exist  when  the  right  to  bring  the  ac- 
tion first  accrued,  nor  by  reason  of  any  dUabilit}/  of  the  heirs  of  the 
person  to  whom  the  right  first  accrued.''  Chapter  71,  General  Stat- 
utes, section  1. 
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The  mother  of  these  appellees,  holding  adversely  to  the  father  of 
these  appellants,  and  claiming  in  her  own  right  from  the  time  she 
entered  for  a  period  of  eighteen  years,  with  a  continued  possession, 
the  chancellor  below  acted  properly  in  dismissing  the  action. 

Judgment  affirmed. 


L.  <t  N.  R.  R.  Co.  V  Literary  Sooif^ties  of  St.  Rose  and  St. 

Catharine. 

( Filed  ApHl  2,  IS^l— Not  to  be  reported.) 

1.  Corporations — Power  to  contract — Consii/eratf on—The  appellees  are  two  in- 
Btitions  of  learning,  sitnate  in  Washington  county,  near  Springfield,  author- 
ized by  theii  charter  to  hold,  use  and  control  property  necessary  for  the 
purposes  of  their  creation.  A  railroad  company,  having  located  a  line  of  its 
road  throuj^h  Washington  county,  and  fixed  upon  the  location  of  its  depot 
near  the  grounds  of  appellees,  near  Sprin^^deld,  obtained  donations  of 
money  from  the  property-holders  in  said  county  and  town  for  the  purpose 
of  obtaining  the  right  of  way  for  said  road  from  persons  outside  the  limits 
of  said  town,  the  appellees  executing  obligations  for  different  sums  of 
money  as  donations  for  said  purpose.  The  railroad  company  afterward 
chauj^ed  the  location  of  its  depot  to  a  point  about  a  half  mile  distant  from 
the  former  site,  and  more  remote  from  app«llees'  grounds,  to  reach  which 
latter  site  it  was  necessary  to  obtain  the  ri^ht  of  way  through  the  town  of 
Springfield,  and  the  money  obtained  on  the  obligations  executed  by  appel- 
lees was  expended  for  this  purpose.  In  an  action  on  said  obligations  ap- 
pellees relied  us  defenses  upon  the  want  of  power  in  the  officers  to  bind  the 
institutions  for  the  purpose  named,  also  upon  misrepresentation  made  as  to 
the  purposes  to  which  the  donations  were  to  be  applied,  and  the  change  of 
site  of  the  depot,  //c/d — That  the  x>oweif  of  the  officers  of  appellees  to 
bind  the  institutions  for  the  purpose  named  is  full  and  ampl«.  it  being  ex- 
ercised for  the  benefit  of  appellees  and  witliin  the  scope  of  its  business  in 
conducting  institutions  of  learning,  bnt^he  evidence  showing  misrepresen- 
tation as  to  the  use  for  which  said  fands  were  to  be  applied,  the  appellees 
are  released  from  payment  of  said  obligations. 

2.  PUadmg — Burden  ^ /J/v^/"-— Appellees  having  pleaded  a  special  consid- 
eration for  the  execution  of  their  written  obligation,  the  presumption  of  a 
valid  consideration  can  not  be  indulged,  but  the  burden  of  proving  such 
special  consideration  rests  upon  appellees, 

W.  C.  McChord  for  appellant. 

J.  W.  S.  Clements  for  appellees. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  Literary  Society  of  St.  Ro-e  and  the  Literary  Society  of  St. 
Catharine  are  coporations  for  educational  purposes,  existing  in  or 
near  the  town  of  Springfield,  in  Washington  county.  They  have 
power  to  contract,  and  buy  and  sell  real  and  f)ers()n*al  property  for 
the  purpose  of  **.sastainino:  and  carrying  on  siiid  institutions  of  learn- 
ing, and  not  otherwise.^'  Each  owns  and  operates  a  farm  of  about 
a  thousand  acres  of  very  considerable  value,  thus  creating  a  large 
industry  in  the  way  of  supplies  furnished  to  them,  and  they  in  turn 
furnishing  to  othei-s. 

A  corporation,  known  as  the  Middle  Division  of  the  Cumberland 
and  Ohio  Railroad  Company,  existed  for  the  purpose  of  building  a 
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railroad  from  Bardstown,  in  an  adjoining  county,  to  Springfield.  It 
wa.s  a  home  company ;  that  is,  its  officers  were  citizens  of  Washinj?- 
ton  county,  and  it  was,  at  least  at  the  outset,  a  local  enterprise.  It 
entered  into  a  contract  with  the  appellant,  the  Louisville  &  Nash- 
ville Railroad  Company,  by  which  it  was  to  build  the  road,  the 
former  furnishing:  the  ri^ht  of  way  and  payinjy  the  latter  a  certain 
sum  of  money.  This  had  to  be  raised  by  donation,  or  taxation  in  a 
taxing  district  that  the  Lep.slaturc  had  created  in  Washington 
county,  embracing  the  town  of  Springfield.  The  local  company  had 
little  means,  and  the  appellant,  by  a  secret  arrangement  with  its 
president,  agreed  to  furnish  the  money,  whc^n  necessary*,  to  pay  for 
the  right  of  way. 

By  the  contract  the  road,  when  built,  was  to  become  a  piirt  of  the 
appellant's  system,  and  it  is  quite  evident  that  it  was  really  '*the 
power  behind  the  throne''  and  the  interested  party  in  the  road  from 
the  time  it  agreed  to  build  it.  The  contract  only  required  it  to  con- 
struct the  road  to  some  point  within  the  town  limits  of  Springfield. 
It  did  not  fix  the  location  of  the  depot  at  that  place. 

The  people  of  the  taxing  district,  including  the  oflicers  of  the  ap- 
pellee institutions,  supposed  the  right  of  way  through  the  county 
to  Springfield  had  to  be  furnished  either  through  donation  or  by 
their  paying  for  it. 

The  appellant  determined  to  locate  the  depot  at  Springfield,  at  the 
crossing  of  the  Birdstown  turnpike,  near  the  western  limits  of  the 
town.  When  this  bec!ame  known  to  the  officers  of  the  local  com- 
pany they,  and  perhaps  others,  applied  to  the  appellant  to  extend 
the  road  and  locate  the  depot  at  the  crossing  of  the  Lebanon  turn- 
pike, which  was  more  convenient  to  the  town,  but  at  least  a  half 
mile  farther  from  the  appellee  institutions  than  the  location  that 
had  been  selected.  The  appellant  finally  agreed  to  the  change,  pro- 
vided the  right  of  way  through  the  town  and  the  depot  grounds 
were  furnished  for  the  purpose  without  cost  to  it. 

The  local  company  having  no  means,  the  appellant  agreed  to  fur- 
nish the  money  therefor,  it  to  be  repaid  to  it  by  the  local  company. 
The  latter  thereupon  went  to  work  to  obtain  donations.  At  this 
time  the  entire  right  of  way  for  the  road  outside  of  the  town  had 
Dot  been  obtained.  There  is  evidence  showing  that  some  parties, 
who  had  proposed  to  donate  it  through  their  lands,  had  declined, 
and  the  officers  of  the  appellee  institutions,  together  with  others, 
supposed  the  money  would  have  to  be  raised  in  the  locality  in  some 
way  to  pay  them. 

The  local  company  appointed  a  committee  of  two  of  its  ofticers  to 
see  the  officers  of  the  appellee  institutions,  and  if  possible  get  them 
to  make  donations  to  help  pay  for  the  right  of  way  through  the  town 
and  the  depot  grounds,  in  order  to  effect  the  proposed  change  as  to 
the  depot.  The  com  mil  tee  obtained  from  St.  Rose,  through  its  chief 
officer,  a  subscription  in  writing  of  $500,  and  from  St.  Catharine,  in 
the  same  way,  $300.  Both  were  written  upon  the  same  sheet  of 
paper,  and  are  in  substance  alike. 

They  provide  that  the  society,  **in  consideration  of  the  many  ad- 
vantages to  accrue  to  said  institution,  in  order  to  induce  the  Middle 
Division  of  the  Cumberland  and  Ohio  Railroad  Company  to  extend 
and  operate  its  road  from  Bardstown  to  Springfield,  and  locate  its 
depot  at  the  crossing  of  the  Lebanon  pike  in  Springfield,  hereby 
agrees  and  binds  itself  to  pay  said  company  the  sum  of  (five  in  one 
agreement  and  three  in  the  other)  hundred  dollars  when  said  road 
Is  completed  and  trains  pass  over  same." 

Theise  obligations  were  assigned  to  the  appellant  in  payment  of 
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money  advanced  by  it  to  obtain  the  right  of  way  and  the  depot 
grounds  within  the  town  ;  and  its  acttions  upon  them  were,  upon  the 
final  hearing,  dismis?^ed  in  the  court  below  for  various  reasons  given 
by  it.  Whether  all  of  them  are  well  founded  need  not  be  consid- 
ered. 

The  obligation  given  by  the  Society  of  St.  Catharine  is  merely 
signed  by  the  prioreas,  who  is  the  chief  ottteer  of  the  institution ; 
but  it  puri>orts  to  be  the  obligation  of  the  society.  The  face  of  the 
instrument  shows  it  was  so  intended  ;  its  execution  by  the  corpora- 
tion is  not  questioned  by  pleading,  and  the  officers  of  each  institu- 
tion knew  of  the  execution  by  the  chief  officer'  of  its  respective 
obligation,  and  assented  thereto.  They  must  b  held,  therefore,  to 
have  been,  in  fornia^  properly  executed. 

It  is  contended,  however,  that  they  are  void,  upon  the  ground 
that  they>are  ultra  vires^  or  beyond  the  power  and  scope  of  the  busi- 
ness of  the  appellee  institutions. 

Corporations  derive  their  powers  from  their  charters.  They  are 
those  which  are  expre-jsly  given,  or,  by  fair  implication,  are  neces- 
sary to  the  execution  of  their  object.  Cases  may  be  found  where 
the  officers  of  a  corporation  have  exceeded  their  powers,  but  the 
corporation,  nevertheless,  held  liable,  because  the  transaction  was 
within  the  scope  of  its  business,  and  it  had  received  a  benefit  from 
it.  The  only  trouble  arose  from  a  detect  of  power  in  the  managers. 
This  case  is  not  within  this  class,  however,  because  it  appears,  be- 
yond all  doubt,  that  the  change  of  location  as  to  depot  was  not  to 
the  interest  of  these  institutions 

The  building  of  the  road  was  calculated,  however,  to  be  highly 
beneficial  to  them,  both  as  furnishing  convenient  access  to  them  for 
persons  coming  and  going,  and  also  in  furnishing  them  a  means  of 
obtaining  their  supplies  and  sending  their  produce  to  market.  It 
was  calculated  to,  and  undoubtedly  did,  add  greatly  to  the  value  of 
their  properties,  and  the  large  industries  which  their  charters  had 
authorized  them  to  create.  It  conferred  a  direct  benefit.  The  prjwer 
existed,  by  fair  implication,  to  do  any  thing  reasonably  calculated 
to  add  to  th4s  value.  How  far  this  power  extended  we  need  not  de- 
cide. Certainly,  however,  if  during  a  portion  of  the  year  these 
institutions  had  been  almost  inaccessible  for  the  lack  of  a  turnpike 
or  a  bridge,  a  subscription  by  them  to  build  either  would  have  been 
valid;  and,  while  not  authorized  to  enter  into  all  manner  of  specu- 
lation, yet,  in  our  opinion,  a  subscription  by  them  to  aid  the  build- 
ing of  this  road  was  not,  under  all  the  circumstances,  ultra  vires, 
and,  therefore,  void. 

The  appellees,  however,  have  seen  fit  to  aver  specially  in  their 
pleadings  the  consideration  for  these  obligition'^.  They  importeol, 
prima  facie,  a  valuable  consideration,  but  the  appellant  has  set  out 
the  consideration  upon  which  it  claims  they  were  based,  and  the 
presumption  of  a  sufficient' consideration  ceased  as  soon  as  it  did  so. 
Steadman  v.  Guthrie,  Ac,  4  Met.,  152. 

It  is  averred  that  they  were  executed  in  consideration  that  the 
depot  was  to  be  changed,  and  for  the  purpose  of  raising  money  to 
pay  for  the  right  of  way  and  depot  grounds  for  this  purpose.  This 
is  denied,  and  it  is  averred  they  were  obtained  by  misrepresenta- 
tion. The  appellees  having,  although  unnecessarily,  averred  a  par- 
ticular consideration,  was  bound  to  prove  it.  The  burden  then  rested 
upon  it. 

The  decided  weight  of  the  evidence  is  that  when  the  obligations 
were  obtained  nothing  was  said  as  to  any  change  of  depot,  and  that 
Ihey  were  executed  with  the  understanding  upon  the  part  of  the 
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oftU't^rs  of  tho  apiH'lloo  Institutions,  that  the  object  was  to  obtain 
iiUHUiH  to  jmy  for  the  rljrht  of  way  outside  of  the  town.  The  testi- 
luony*  by  a  lU  elthnl  |ire|Hm(lerani*e,  shows  that  this  understanding 
was  oi^^UtHl  liy  what  tho^e  obtaininir  the  subsi*ri|)tions  said  at  the 
time*  While  they  nmy  not  have  intended  to  thus  mislead,  yet  it 
had  that  et1\H»t» 

The  ot)Uvi*H  of  the  ap|H'Uee  Institutions  then  had  no  knowledge 
that  a  ehanjr^^  of  deimt  was  under  eonsideration,  and  the  reference  in 
the  writings  smnl  upon,  as  to  its  Un^ation,  if  noticed  at  the  time  of 
their  extHHitlon,  must  have  tHX»n  understtHni  as  referring  merely  to 
the  v^'uend  innite  i>l  the  nuuL  They  were  misled  as  to  the  object  for 
whlvh  the  money  was  tH'in)r  obtabuni.  The  real  consideration 
was  not  pri'^enteii  to  or  actetl  on  by  them. 

It  U  to  Ih^  prt^sumtnl  thts*^  olttivrs  would  not  have  given  the  means 
\^  their  lu>tUutions  tor  a  |mr|H^e  dlr^H»tly  owHiseii  to  their  intere&»ts, 
au\l  that  the  ph>)Hkstd  chan>re  would  have  btvn  -^o  is  virtually  con- 
iwbnl  in  ar^unuiit ;  and  wer^*  it  ut^t*  the  evidence  clearly  <h6ws  it. 
The  ikvUKxl  weljrbt  of  ih**  tt^timony  is  ther^*iore»  fortitied  by  a 
^XMitrtUHuki  \Hr\*umstHmv*  and  the  claim  that  the  i>bligacii>n<«  were 
obtaiutAl  by  mi<iv|m\t^HUati\»n  and  are,  ther^'fore,  not  enforceable, 

JiHl^uient  atttn4H\K 
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that  way  Maxey  became  the  owner;  that  her  continorent  right  of 
dower  did  not  pass  by  the  sheriff's  deed,  and  her  right  of  dower 
attached  on  the  death  of  her  husband  in  the  month  of  October,  in 
the  year  1888.  These  are  the  substantial  averments  of  the  petition, 
it  being  also  alleged  that  the  appellee,  Holt,  was  in  the  possession, 
claiming  to  be  the  owner. 

The  answer  of  the  appellee  denies  any  knowledge  or  informa- 
tion as  to  the  existence  of  the  deeds  under  which  the  appellant's 
husband  derived  title,  and  also  denies  the  seizin  of  the  husband. 
The  appellant  produces  the  deed  to  her  husband  and  the  sheriff's 
deed  to  Maxey,  and  identifies  the  property  as  that  sold  by  the  sheriff. 

The  petiMon  ,of  the  appellant  was  dismissed  by  the  chancellor  on 
the  ground  of  a  want  of  title  and  seizin  in  the  husband,  and  the 
only  question  presented  is,  has  the  appellant  exhibited  such  a  title 
as  authorized  the  recovery,  as  there  is  no  denial  of  that  title  by  the 
answer  of  the  defendant?  He  denies  knowle<ige  and  belief  as  to 
the  conveyances  alleged  to  have  been  made,  but  such  a  denial  is  an 
evasive  defense,  becau.-e  the  opportunity  of  knowing  whether  those 
deeds  were  executed  as  alleged  was  afforded  him  in  the  examination 
of  the  records  in  the  county  clerk's  otftce,  where  his  title  is  to  be 
found,  if  of  record. 

These  records  are  made  in  the  county  clerk's  office  for  the  purpose 
of  affording  the  means  of  information  to  all  who  are  desirous  of  in- 
vestigating the  title  to  property,  and  the  plea  of  ignorance  as  to 
such  conveyances  will  not  avail  with  such  means  of  information  at 
hand. 

In  the  case  of  Goodall  v.  Bloomer,  41  Wis.,  436,  the  court  held 
that  such  a  denial,  in  regard  to  a  deed  referred  to  in  the  pleadings, 
did  not  raise  the  issue,  and  no  proof  of  its  existence  w«*is  necessary. 
Besides,  the  deeds  are  on  file,  properly  certified,  showing  the  man- 
ner in  which  the  husband  of  the  appellant  wiis  divested  of  title. 

In  the  case  of  Hasffaller  v.  National  Bank,  12  Bush,  — ,  the  exist- 
ence of  the  bank  was  attempted  to  be  made  an  issue  by  such  a  plea, 
and  also  a  want  of  knowledge  that  the  paper  had  been  protested, 
and,  in  alluding  to  the  insuflicieiiey  of  such  an  answer,  this  court 
held  the  truth  of  the  statements  could  be  easily  ascertained  by  the 
defendant,  and,  therefore,  the  want  of  knowledge  constituted  no  de- 
fense. 

In  Barret  v.  (iodshaw,  12  Bush,  — ,  the  defense  made  such  a  plea 
as  to  the  existence  of  certain  ordinances  passed  by  the  city  council, 
and  this  court  held  that  such  proceedings  were  matters  of  record, 
and,  therefore,  the  answer,  to  that  extent,  was  had. 

We,  theiefr)re,  find  the  appellant  with  a  title  of  record,  and  the 
appellee  in  possession,  with  no  other  title  than  that  of  a  tenant,  or  a 
purchaser  claiming  under  the  title  derived  through  the  husband  of 
the  appellant.  He  sets  up  no  adverse  claim— claims  under  no  title 
so  far  as  this  record  shows,  but  that  of  possession,  and  is  relying 
solely  on  the  issue  that  he  has  no  knowledge  or  belief  as  to  the  ex- 
istence of  the  deeds  under  which  the  appellant  claims,  and  by  one 
of  which  her  husband  was  deprived  of  title. 

If  possession  in  fact  was  required  to  entitle  the  appellant  to  dower, 
then  the  denial  as  to  want  of  knowledge  as  to  the  husband's  posses- 
sion would  be  good,  but  such  a  seizin  is  not  necessary  to  give  dower. 
Beizin  in  law  Is  sufficient,  the  inquiry  being  as  to  the  legal  title  and 
right  of  entry  by  the  husband  during  the  existence  of  the  marriage 
relation.  It  is  not  necessary  to  show  that  the  appellee  entered  under 
the  appellant's  title,  under  the  issue  found  in  this  case,  but  only  to 
show  a  seizin  in  law,  because  the  title  is  admittefi,  except  thegeizin, 
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and  that  neceasarily  follows  when  it  is  shown  that  the  deeds  cover 
tne  property  in  controversy,  in  the  absence  of  any  averment  alleg- 
ing a  better  title  in  the  appellee. 

In  Wall  V.  Hill,  7  Dana,  — ,  the  bill  showed  seizin  and  the  deed 
under  which  the  claim  of  title  was  asserted.  The  answer  denied 
knowledKe  and  c-alled  for  an  exhibition  of  title.  The  evidence  con- 
sisted of  >^  deed  conveying  the  land  to  the  husband,  and  the  actual 
pos.^ession  and  sale  by  the  husband  during  his  life-tiine,  and  the 
court  held  that  such  proof  was  sufficient  to  give  the  husband  a  legal 
seizin,  and  the  wife  was  entitled  to  dower. 

It  is  insisted,  however,  that  actual  po^s(-?sion  was  shown  in  the 
husband  in  the  case  of  Wall  v.  Hill,  and  here  that  no  such  fact  ex- 
ists. In  the  present  case  there  was  no  eviction  of  the  husband  bv 
any  superior  title,  but  the  land  sold  and  his  title  passing  to  Maxey, 
the  purchaser.  He  held  a  deed  from  Bainbridge,  who  held  from 
lyler,  and  Maxey,  the  last  purchaser,  as  evidenced  by  the  deeds, 
derived  title  Jrom  or  through  Augustus,  and  if  actual  pf)ssession 
was  necessary  to  l>e  shown,  it  might  well  be  assumed  from  the  fact 
that  Augustus  had  actual  possession  during  the  marriage;  but  a 
seizin  in  law  being  suffi(?ient  and  made  so  in  express  terms  by  our 
statute,  it  must  be  held  that  the  seizin  in  the  husband  on  the  facts  of 
this  case  entitles  the  wife  to  dower. 

There  is  no  adverse  claim  or  title  set  up  by  the  defense,  and  the 
only  allusion  made  tj  the  right  of  the  defendant  is  the  averment  of 
the  petition,  after  a  recital  of  the  title  in  the  husband  and  his  ous- 
ter by  the  deed  from  the  sheriff,  the  further  averment  that  the 
appellee  enterei  as  purchaser,  and  the  pleader  was  evidently  at- 
^mpting  to  shew  a  holding  under  the  same  title  by  the  defendant. 
But  whether  he  failed  in  this  or  not,  one  without  anv  defense,  ex- 
cept that  of  possession,  can  not  resist  the  claim  of  dower,  under  such 
a  title  and  seizin  as  is  shown  to  have  existed  in  the  husband,  by  the 
wife  in  this  case. 

The  judgment  below  is  reversed  and  remanded.  The  appellee 
may  ma  ke  further  defense  if  any  he  has. 


Cock  rill's  ex'or  v.  Cockrill,  <fec. 
(Filed  April  4,  1891— A^o<  to  be  reported.) 

1.  Limitation  —Record of  deeds — In  an  action  to  snbjeot  land  of  a  decedent 
to  the  payment  of  a  debt,  which  the  decedent  had  many  year^  before  con- 
veyed to  his  dacghter,  the  deed  to^whivh  was  recorded  in  the  proper  county, 
it  was  no  defense  to  the  statute  of  limitations,  pleaded  as  a  defense,  that  the 
creditor  resided  in  a  distant  coanty  and  did  not  learn  of  the  conveyance  un- 
til within  a  short  time  before  bringing  the  action. 

2.  Attachment — In  an  action  seeking  to  garnishee  money  dae  a  debtor, 
there  being  no  pleadinj^  namin^^  the  debtor  whose  money  is  soa^^ht  to  be 
subjected,  and  no  process  upon  him,  the  action  was  properly  dismissed. 

W.  W.  McGuire  for  appellant. 

Jno.  H.  Hazel rigg  for  appellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  father  of  the  appellee  conveyed  to  her  a  tract  of  land   more 
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than  eight  years  before  this  action  was  instituted  by  the  appellant 
to  subject  it  to  the  payment  of  h€?r  father^s  debt.  The  statute  of  lim- 
itation was  pleaded,  and  the  reply  attempted  to  avoid  it  by  saying 
that  the  appellant,  or  his  testator,  lived  in  a  distant  c*.)Uiity  and, 
therefore,  did  not  know  that  tlie  deed  was  made  and  reconied.  This 
is  no  excuse  for  the  delay,  and,  besides,  the  land  wa^  conveyed  and 
the  deed  recorded  in  the  county  where  the  debtor  lived  and  where 
the  suit  was  instituted,  and  all  the  party  had  to  do  was  to  examine 
the  county  records  and  there  the  deed  could  have  been  found.  The 
daughter,  appellee,  to  whom  the  realty  had  been  conveyed,  was  re- 
quired, by  its  terms,  to  pay  her  sister  a  certain  sum  at  a  stipulated 
Eeriod,  and  this  money  was  attempted  to  be  garnished  in  her 
ands.    The  beneficiary  is  not  named  in  the  action,  but  proceeded 

against  as ;  and  nothing  in  the  record  showing  even  any 

pleading  or  process  against  her.  There  seems  to  have  been  a  want 
of  diligence  throughout  in  this  case.  The  chancellor  properly  dis- 
missed the  petition. 


Black,  &c.  v.  Kaiser. 

(Filed  April  7,  1891.) 

Cuardian  txnd  ward  -Ptxrtus  to  actions — An  action  Uifainsfc  a  jfu^rJmn  and 
hifl  surety  for  a  nettlement  of  the  trust,  and  to  recover  the  amount  found 
due  on  such  settlement,  may  be  properly  maintained  to  avoid  a  multiplicity 
of  actions.  The  surety  of  a  (guardian  is  liable  on  his  oond  for  any  money 
of  the  ward  held  by  the  (guardian  as  debtor  before  his  appointment  and 
qnaliflcatTon,  as  it  is  the  duty  of  the  guardian  to  recover  and  properly  pro-' 
tect  the  estate  of  his  ward.  His  qualification  as  guardiiu  euablin;^  him  to 
retain  in  his  hands  money  of  the  ward,  the  surety  i.-«  respousible  to  the  ward 
for  such  amount. 

Kohn,  Baird  <&  Si)ecicert  and  Selby  Harney  for  appellant. 

Lane  &  Burnett  and  O'Neal,  Jackscm  &  Phelps  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  an  action  by  the  appellants.  Black  and  wife,  to  compel  a 
settlement  of  the  accounts  of^  Julius  Mendel,  as  her  former  guardian, 
and  to  recover  from  the  appellee,  Frank  Kaiser,  who  is  surety  upon 
liis  bond,  certain  specific  sums  named  in  the  petition,  and  such 
other  amount  as  may  be  found  due  upon  a  settlement. 

The  lower  court  sustained  a  special  demurrer  to  the  petition  ;  and 
then,  after  refusing  an  amendment,  which  was  tendered,  dismissed 
the  action. 

By  an  amendment  to  section  337  of  the  Civil  Code  a  bill  of  excep- 
tions may  be  prepared  at  any  time  during  the  term  at  which  the 
Judgment  becomes  final;  and  a  term  of  the  lower  court,  from  whence 
this  appeal  comes,  lasts  for  this  purpc^e  sixty  days  from  the  deter- 
mination, which  renders  the  bill  necessiiry. 

The  one  making  the  amended  petition,  that  was  tendered,  a  part 
of  the  record,  was  flknl  in  time,  and  it  shows  that  an  exception  was 
taken  to  the  rejection  of  the  amendment. 

Both  it  and  the  petition  are,  therefore,  to  be  considered  in  determ- 
ining whether  tiie  action  was  properly  dismisntd ;  and,  upon  this 
question,  their  statements  are  to  be  taken  as  true. 
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Aside  from  their  avtrments,  relating  to  the  two  specific  sum» 
sought  to  be  recovered,  and  at  which  the  special  demurrer  was  di- 
rected, there  was  sufficient  matter  stated  to  support  the  action. 

The  guardian  was  appointed  in  March,  1879,  .and  this  action  wa& 
brought  in  March,  1888. 

The  petition  as  amended  avers  his  appointment  and  qualification; 
the  execution  by  him  and  the  appellee,  as  his  surety,  of  the  proper 
bond,  which  is  set  forth  in  full;  that  he  had  received  two  certain 
sums  of  money,  that  are  specifically  named,  and  also  other  sums, 
the  amounts  and  dates  of  which  could  not  be  ffiven,  and  had  failed 
to  settle  his  accounts,  and,  on  demand,  to  pay  the  female,  appellant,, 
any  part  of  her  estate. 

The  bond  covenanted  that  the  guardian  should  i)erform  his  duty 
as  required  by  law. 

A  very  important  part  of  this  duty,  and  one  specially  required  by 
our  sUitute,  is  the  making  of  settlements  at  stated  periods. 

Manifestly,  there  was  a  breach  of  the  covenants  of  the  bond  set 
forth,  aside  from  the  averments  of  the  two  pleadings  relative  to  the 
two  special  sums  of  money  which  are  sought  to  be  recovered. 

The  ward  was  entitled  to  a  settlement ;  and,  to  the  action  to  com- 
pel it,  the  surety  was  a  proper  party,  both  for  the  purpose  of  con* 
cMiding  him  and  to  enlorce  payment  for  any  sum  which  might  be 
found  due  the  ward.  There  is  no  need  of  more  than  the  one  action.  The 
rights  of  all  parties  can  be  properly  adjusted  at  once,  and  multiplied 
litigatioii  avoided.    It  was  error,  therefore,  to  dismiss  the  action. 

Counsel  have  discussed  at  length  the  liability  of  the  surety  for 
the  specific  sums  claimed  in  the  petition. 

The  question  will  arise  upon  tue  return  of  the  case,  and  it  is  not 
improper,  therefore,  to  indicate  the  law  applicable  to  it  so  far  as  can 
be  (lone  upon  the  present  state  of  the  plead intrs.  It  is  pi-oi)er  to  da 
so  in  a  general  wa>^  only,  and  upon  the  assumption  that  the  aver- 
ments of  the  petition  as  amended  are  true. 

Z.  D.  Mendel  was  first  the  guardian  of  the  female,  appellant.  Ju- 
lius Mendel  became  his  surety  upon  a  bond  given  in  the  chancery 
court  for  the  withdrawal  and  proper  invesiment  of  the  ward's 
means.  An  action  was  subseciuently  brought  upon  this  bond  to  as- 
certain how  much  the  guurdian  was  indebted  by  reason  of  having 
obtained  those  funds,  and  the  amount  was  found  to  be  about  $1,500. 

To  indemnify  Julius  Mcnde!  against  any  loss,  by  re^ison  of  this 
suretyship,  a  stranger  to  the  transaction,  Rachel  Mendel,  executed 
to  him  a  iiKjrtgage  uj)on  a  lot  of  ground. 

It  is  also  averred  in  the  petition  that  for  the  like  purpose  Z.  D, 
Mendel  gave  him  §1,077.06  of  the  ward's  nioney  that  had  bi^n  with- 
drawn from  court  for  inv(*stment. 

In  April,  1877,  Julius  Mendel  sued  to  reap  the  benefit  of  the  mort- 
gage given  him  as  indemnity. 

Tlie  lot  was  ordered  to  he  sold,  and  he  was  given  a  prior  lien  upon 
it  to  the  amount  of  his  liability  as  surety.  It  was  sold  in  April, 
187t),  and  purciiased  by  him  at  $77').  He  had  then  become  the 
guardian  of  the  female,  appellant,  Z.  D.  Mendel  having  resigned  the 
trust.  Julius  Mendel  subsequently  sold  the  lot  for  $2,(X)0,  which  is 
stated  to  be  nearer  its  real  value. 

The  appellants  claim  the  right  to  recover  of  the  appellee.  Kaiser, 
the  $1,077.06  of  the  ward's  money  paid  to  Julius  Mendel  when  he 
was  not  her  guardian,  but  the  surety  of  her  then  guardian;  also 
one-half  of  the  $2,000  for  which  the  lot  was  sold,  the  suretyship,  as 
to  which  he  was  indemnified  by  it,  having  been  for  Z.  D.  Mendel  as 
guardian  for  both  the  appellant  and  her  sister. 
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The  appellee  claims  that  these  sums  of  money  did  not  come  into 
,the  hanus  of  his  principal  when,  or  after  he  became  guardian,  but, 
'if  at  all,  before  then;  and  that  there  is,  therefore,  no  delinquency 
as  guardian  for  which  he,  as  surety,  is  liable. 

The  pleadings  are  not  full  or  explicit.  If  Julius  Mendel  did  not 
use  any  of  the  money  of  the  ward  in  the  purchase  of  the  lot,  then 
no  right  of  subrogation  exists,  unless  It  be  because  the  mortgage  was 
given  to  secure  any  loss  on  acwunt  of  the  Z.  D.  Mendel  guardian- 
ship.   Neither  state  of  case  is  alleged. 

If  the  security  by  the  mortgage  of  the  real  estate,  coming,  as  it 
did  from  a  stranger,  was  merely  to  indemnify  the  surety,  and  was 
personal  to  him,  then  a  different  case  exists  from  where  the  security 
18  given,  with  the  expectation  and  intention  that  it  shall  be  applied 
to  the  payment  of  the  debt,  in  order  to  relieve  the  surety  and  to  en- 
able the  creditor  to  collect  it.  In  the  latter  case  the  creditor  will  be 
substituted  to  the  rights  of  the  surety,  but  not  so  in  the  former. 

When  the  surety  holds  the  property  as  a  mere  trustee,  and  it  is  re- 
ally pledged  for  the  payment  of  the  liability,  then  the  creditor  will 
be  substituted  to  the  rights  of  the  surety. 

How  far  these  rules  may  control  in  this  case  it  is  impossible  to 
tell  in  the  present  state  of  the  pleadings. 

They  do  not  now  aver  a  state  of  case  showing  a  liability  arising 
out  of  the  sale  and  purchase  of  the  lot  by  Julius  Mendel.  Macklin, 
Ac.  v.  Northern  Bank,  83  Ky.,  314. 

The  case  is  otherwise,  however,  as  to  the  money  of  the  ward, 
averred  to  have  been  given  to  him  by  the  former  guardian. 

It  is  a  general  rule  that  a  surety  is  not  liable  for  a  past  default,  un- 
less made  so  by  the  express  covenant  of  his  bond;  and  that  his  lia- 
bility is  measured  by  the  terms  of  the  bond. 

One  of  the  most  important  duties,  however,  of  a  guardian,  upon 
assuming  the  trust,  is  to  secure  the  estate  of  the  ward.  This  is  ex- 
pressly enjoined  upon  him  by  our  statute.  He  must  use  the  same 
diligence  in  this  lespect  which  an  ordinarily  prudent  man  would 
exercisfe  in  his  own  affairs  under  like  circumstances. 

If,  when  one  is  appointed  guardian,  he  be  the  debtor  of  the  ward, 
then,  by  reason  of  assuming  the  trust,  he  is  unable  to  retain  the 
fund.  It  would  be  a  waste  of  time  and  effort  to  require  him,  as  an 
individual,  to  pay  it  to  himself  as  guardian ;  to  provide  a  proper 
way  to  do  so  would  require  ingenuity;  and  if,  in  such  a  case,  the 
surety  is  not  liable  for  what  he  may  owe,  provided  he  be  then  sol- 
vent, then  the  helpless  infant  is  likely  often  to  be  the  sufferer. 

The  surety  binds  himself  that  the  guardian  will  faithfully  husband 
the  ward's  estate ;  that  he  will  collect  it  at  the  proper  time,  and 
faithfully  care  for  it.  When  he  thus  binds  himself  that  the  guar- 
dian will  thus,  whenever  needed,  take  the  actual  posses.^ion  of  it, 
and  always  care  for  it,  what  good  reason  can  be  given  why,  if  the 
guardian  owes  it  and  is  solvent  when  he  qualifies,  the  surety  should 
not  be  bound  for  it?  His  liability  is  not  then  more  enlarged  than  it 
would  be  if  a  solvent  third  party  had  the  money  or  estate.  If  one, 
when  he  becomes  executor,  owes  a  debt  to  the  estate  and  be  solvent, 
his  surety  becomes  liable  for  it.  p]qually  as  much  reason  exists  in 
this  case,  if  not  more,  than  in  that  one.  If  it  were  not  so,  one  could, 
by  qualifying  as  guardian,  often  cause  the  loss  of  the  debt  owing  by 
him  to  his  ward  by  his  long  subsequent  insolvency.  His  appoint- 
ment would,  in  effect,  often  be  a  discharge  of  it.  It  is  his  duty, 
upon  his  appointment,  to  gather  in  the  ward's  estate  and  secure  such 
claims  as  a  man  of  ordinary  prudence  w^ould  regard  in  danger. 
His  surety  binds  himself  that  he  will  do  so ;  and  this  being  the 
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measure  of  his  liability  he  should  certainly  be  held  liable  for  the 
debt  due  by  his  solvent  principal,  who  is  entrusted  with  the  control 
of  all  of  the  estate. 

The  debtor  guardian  has  placed  himself  in  the  way  of  any  other 
person  having  the  rigrht  to  collect  the  debt ;  the  surety  has  enabled 
him  to  do  so;  he  can  not  sue  himself,  and  he  should,  in  legal  con- 
templation, be  held  to  have  paid  the  debt  to  himself  as  guardian, 
and  his  surety,  therefore,  liable.  This  does  not  treat  the  bond  as  re- 
troactive ;  and  this  view  is  supported  by  the  cases  oi  MaCtoon  v.  Cow- 
ing, Ac,  13  Gray,  390,  and  Sargent  v.  Wallis,  3  S.  W.  Rep.,  721.  In 
the  latter  case  it  was  said:  '*If  a  person  appointed  executor,  admin- 
istrator or  guardian  be  a  debtor,  admittedly,  at  the  time  of  his  ap- 
pointment to  the  estate  of  which  he  is  made  the  representative, 
having  voluntarily  assumed  the  trust,  and  his  sureties  having  obli- 
gated themselves  that  he  will  faithfully  execute  it,  and  thus  pre- 
vented the  appointment  of  any  other  person,  and  being  unable  to 
sue  himself,  he  must,  in  legal  contemplation,  be  considered  to  have 
paid  the  debt  to  himself  and  to  continuously  hold  the  money  so  long 
as  his  representative  character  continues;  and  his  sureties,  as  well  as 
himself,  are,  therefore,  liable  for  it." 

We  do  not  mean  to -hold,  of  course,  what  liability,  in  fact,  if  any, 
exists  in  this  case,  but  only  to  indicate  the  law  upon  the  facts  as  at 
present  admitted  by  the  pleadings. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer  and 
for  further  proceedings  consistent  with  this  opinion. 


Filbin's  adm'r  v.  C.  O.  &  S.  W.  R.  R.  Co. 
(Filed  April  d,  1891.) 

1.  Railroads —  Wilful  neglect — In  an  action  to  recover  'damages  of  a  rail- 
road company  for  its  willful  neglect  in  failing  to  remove  a  tree  which  stood 
fifty-five  feet  from  its  track,  outside  its  right  of  way,  which  was  blown  down 
in  a  storm  at  night,  and  fell  across  the  track,  rebulting  in  a  collision  with  a 
train  and  the  death  of  a  fireman,  i7,£'/rf— That  the  railroad  company  is 
only  bound  to  exercise  ordinary  care  to  prevent  such  accidents;  it  is  not  re- 
quired to  exercise  such  a  high  degree  of  care  as  will  prevent  every  possible 
obstruction  that  may  be  met  with.  The  location  of  the  tree,  the  fact  that 
it  leaned  away  from  the  track,  and  the  evidence  of  witnesses  who  testified  as 
to  the  life  and  strength  of  the  tree;  justified  the  jury  in  rendering  a  verdict 
absolving  the  company  from  negligence  in  regard  to  removing  the  tree. 

2.  Pleadiug—  Ameuded  omwer—Vi  was  not  error  to  permit  defendant  after 
the  trial  was  ordered,  but  before  it  had  commenced,  to  file  an  amended  an- 
swer containing  a  denial  omitted  from  original  answer.  The  court  has  a 
large  discretion  in  permitting  amendments  to  pleadings. 

R.  C.  Davis  and  Matt  O^Doherty  for  appellant. 

Frank  D.  Swope,  Bullitt  &  Shields,  A.  Barnett  and  P.  H.  Darby 
for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Thomas  J.  Filbin  was  instantly  killed  in  the  night  time  while  em- 
ployed as  a  fireman  upon  one  of  the  appellee's  trains,  by  it  coming 
m  contact  with  a  tree  that  had  fallen  across  the  track. 
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His  administrator  broughtthis  action  under  section  3,  chapter  57 
of  the  General  Statutes,  which  provides:  **If  tiie  life  of  any  person 
or  persons  is  lost  or  destroyed  by  the  willjiil  neglect  of  another  per- 
son or  persons,  company  or  companies,  corporation  or  corporations, 
their  Agents  or  servants,  then  the  widow,  heirs  or  personal  represen- 
tative of  the  deceased  shall  have  the  right  to  sue  such  person  or  per- 
sons, company  or  companies,  corporation  or  corporations,  and 
recover  punitive  damages  for  the  loss  or  destruction  of  the  life  afore- 
said." 

The  petition  avers  that  the  death  was  caused  by  the  willful  neg- 
lect of  the  company  in  permitting  the  tree  to  remain  standing 
within  reach  of  the  track,  with  knowledge,  or  when  by  the  exercise 
of  reasonable  diligence  it  would  have  known,  that  its  decayed  con- 
dition rendered  it  dangerous  to  travel. 

The  answer  put  in  issue  the  neglect,  and  upon  this  question  only 
the  case  was  tried  out,  resulting  in  a  verdict  for  the  company. 

Complaint  is  made  that  the  trial  court  abused  its  discretion  in  al- 
lowing the  anfended  answer,  denying  the  dangerous  condition  of 
the  tree,  to  be  filed.  It  was  shown  that  the  denial  had  been  omitted 
from  the  answer  by  oversight,  and  while  the  amendment  was  per- 
mitted to  be  filed  after  the  court  had  ordered  a  trial  of  the  case,  yet 
it  had  not  In  fact  begun,  and  there  was  no  error  in  this  respect. 

The  Civil  Code,  with  a  view  to  a  trial  upon  the  merits  and  attain- 
ments of  ju8tic»e,  allows  great  liberality  in  this  respeot,  and  the  lower 
court  should  not  be  controlled  in  the  exercise  of  the  power,  unless  it 
be  manifestly  abused. 

It  is  claimed  that  the  company  had  notice  that  the  tree,  causing 
the  accident,  was  liable  by  reason  of  its  decayed  condition  to  fall  at 
any  time,  and  endanger  the  lives  of  those  upon  its  trains,  and  even 
if  it  did  not  know  it,  that  yet,  by  the  exercise  of  reasonable  care  in 
providing  against  obstructions  upon  its  track,  it  might  have  known 
it,  and  that,  therefore,  in  either  event,  it  was  guilty  of  willful  neg- 
lect 

The  tree  did  not  stand  upon  its  right  of  way.  It  extended  only 
twenty-eight  feet  from  the  track  toward  it,  while  it  was  about  fifty- 
five  feet  away,  and  a  fence  between,  bounding  the  right  of  way  and 
the  land  of  the  adjacent  owner. 

The  tree  was  about  eighty-five  or  ninety  feet  high,  and, large  other- 
wise in  proportion.  It  stood  upon  the  side  of  a  hill  thai  descended 
to  the  railroad  track,  but  it  leaned  so  much  in  the  opposite  direction 
from  the  railroad  that  its  branches  were  interwoven  <V'ith  those  of 
another  tree,  that  stood  forty  feet  or  more  farther  up  the  hill. 

It  was  not  dead,  but  partly  decayed  at  and  near  the  ground. 
Upon  the  side  away  from  the  railroad  there  was  a  hollow  in  it  be- 
tween eight  and  nine  feet  long,  over  three  feet  wide  at  the  bottom, 
but  narrowing  to  the  top,  and  in  which  a  man  could  shelter.  There 
was  another  smaller  opening,  some  two  or  three  feet  long,  but  it 
does  not  appear  to  have  factd  the  track,  but  yet  it  could  be  seen 
from  one  and  perhaps  more  points,  in  passing  along  the  railroad, 
that  it  was  a  hollow  tree. 

Leaves  were,  however,  upon  it,  and  some  witnesses,  who  saw  it 
from  the  track,  testify  that  it  had  the  appearance  to  them  of  an  al- 
together sound  tree. 

The  rim  of  it  next  to  the  railroad  was  for  from  twelve  to  eighteen 
inches  around,  and  four  to  six  inches  in  thickness  sound. 

The  night  of  its  fall  there  was  a  severe  storm,  so  much  so,  that  a 
gentleman  near  by  in  his  buggy  believed  he  was  in  danger  of  being 
overturned  by  the  wind. 
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The  only  tefttlinony  offered  by  the  appellant  tending  to  show 
knowledge  upon  the  part  of  the  <!ompany  of  the  tree's  condition,  is 
that  Honie  two  years  before  the  accident,  a  hand  in  its  employ,  and 
who  was  at  work  on  tlie  road  at  that  point,  went  out  to  it  for  some 
purpose,  and  upon  his  return,  spoke  of  its  decayed  or  hollow  condi- 
tion, and  the  danger  of  its  falling.  The  evidence  tends  to  show  that 
he  said  tliis  to  the  section  i)oss,  under  whom  he  was  at  work;  but  it 
may  have  l)een  in  a  genera]  conversation  with  the  work  hands.  In 
any  event  no  attention  was  then  paid  to  it. 

AssunUng,  however,  that  the  knowledge  of  its  hollow  condition 
was  thus  brought  home  to  the  company,  yet  the  decided  prepon- 
derance of  the  testimony  shows  that  it  so  leaned  In  the  opposite  di- 
rection tliat  it  wn»  not  reasonable  to  suppose  it  could  fall  toward 
the  railroad.  This  is  proven  by  the  owner  of  the  land,  and  others, 
among  them  the  section  boss,  who  was  then  in  charge  of  that  part 
of  the  road,  and  who  says  that  he  inspected  it  about  two  months  be- 
fore the  aivident,  and  did  not  think  any  danger  existed. 

if  prot)able,  then  It  was  the  duty  of  the  company  upon  knowing 
of  it  to  have  taken  steps  for  its  removal;  or  if  the  exercise  of  rea- 
sonable care  upon  its  part  in  guarding  against  oljstructions  would 
have  furnlshiHt  the  knowledge  of  the  danger,  then  it  is  equally 
chargtHU)le  with  willful  neglwt  for  omitting  to  do  so. 

In  cas4^  of  probable  danger  of  obstruction  by  falling  timber,  it  Ls 
the  duty  of  the  comimny,  if  it  be  standing  upon  its  own  right  of 
way,  to  at  oniv  remove  it:  and  if  it  be  upon  the  adjoining  land, 
then  It  should  take  steps  to  have  it  done. 

It  is  not,  however,  rtniuireil  to  remove  or  have  removed  every  thing 
which  may  ^Mxssibly  iHHHmie  an  obstruction.  This  would  be  unrea- 
sonable. An  inuK)ssibility  would  be  requiretl.  A  cyclone  may 
hurl  a  trtH>  fT\m\  a  iH)nsiderab]e  distanc*e  u)>on  the  track;  or  a  boul- 
der may  tumble  u|M)n  it  from  a  long  distance  up  a  mountain 
side.  It  is  not  bound  to  prt>vide  against  improbable  accidents,  or 
tluK^*  arising  from  suiK^rnatural  caus*»s,  and  which  can  not,  in  the 
exen*ise  of  a  ret^sonable  judgment  under  the  existing  circumstances, 
Ih»  forestHMK 

It  is  only  rtHiulnni  fW>m  the  very  nei*essity  of  the  cji^  to  use  rea- 
sonable inm^  in  this  rt^gani,  such  as  a  man  of  oniinary  judgment 
undtT  like  clreumstani»tv  would  be  likely  to  exen*ise  for  his  own 
safety;  and  if  it  do  this,  and  yet  injury  n^sults,  it  is  not  chargeable 
withNvillftil  ntylivt. 

If  a  tr^^,  flft>m  its  n>ndition  and  pn^ximity  to  the  road,  he  obvi- 
ouslv  or  aiHKirinUly  daogi*n>us,  then  thei\>mpany  should  l>e  held 
as  a\vart»  of  it  fn^m'  a  n^a>ouable  time  after  it  bt»iimies  so,  and  it 
should  either  at  oiuv  rt»move  it,  if  u|H>n  its  own  territory,  or  take 
stei^  to  have  it  done  if  u|H>n  that  of  another. 

There  was.  howevtr.  no  pn>Uible  dang\^r  of  an  obe^truetion  of  the 
traek  by  the  falling  ot  this  trtv. 

It  was  by  uo  lomiis  an  obvious  or  apwrvnt  daui^^r.  It  was  rea- 
s^niable  to'supjH^s**  in  «i^^  of  its  fall  that  it  would  fall  awav  fnmi  the 
twok,  and  it  dout»tle?^  did  otherwi<t^  fnuu  the  fonv  of  the  stonu. 

ThiV  iHHUg  s\»,  it  WHS  not  the  manitWt  or  known  duty  of  the  cum* 
i^nv  to  have  it  rtnuovtHi;  and  this  b^nng  <<\  its  failun^  to  have  it 
done  did  not  nnuler  it  guilty  of  willful  nt^jUvt,  which  i:>  a  decree 
i^  necUx^t  arising  whtHr\*  therv  i<  a  re\*kK^«i  indiiR*reiuv  to  the  safety 
ot  human  life,  or  an  iut^^itiiuud  failufv  to  |^rf.>rm  a  manifest  duty 

^' The  question  whether  the  ap|H^lee  had  thu^^iUxl  iu  its  duty  was 
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'Submitted  to  the  jury  under  proper  instructions,  and  a  verdict  re- 
turned in  its  favor. 
Judji^ment  affirmed. 


Campbell  v.  Commonwealth. 
(Filed  ApHl  14,  1891— iVo<  to  be  reported,^ 

1.  Crtminal  law — This  appeal  is  from  a  jadgment  of  conviction  of  ap- 
pellant for  manslaughter.  The  homicide  was  the  result  of  a  quarrel  at 
-night  nt  a  dance,  and  the  killing  took  place  a  short  time  afterward  at  a 
point  some  distance  from  the  dance,  and  the  jury  being  properly  instructed, 
rendered  the  verdict,  which  is  apparently  sustained  by  the  evidence. 

2.  Instructions — It  is  error  for  the  conrt  to  give  undue  prominence  in  its 
instructions  to  any  fact  or  set  of  facts. 

J.  Edwin  Rowe  and  E.  Dudley  Walker  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

At  a  dance,  of  which  appellant  was  manager,  a  difficulty  occurred 
between  him  and  one  Wilson,  whom  the  deceased.  Jack  Tharp,  had 
accompanied  to  the  place.  Who  w«s  on  that  occasion  in  fault  we* 
need  not  inquire,  though  probably  there  would  not  have  been  any 
disturbance  if  W^ilson,  who  was  struck  by  appellant,  and  the  de- 
ceased had  not  been  under  the  influence  of  liquor. 

Whether,  later  in  the  night  and  at  a  different  place,  appellant 
accompanied  by  two  companions  on  his  way  home,  overtook  de- 
ceased and  three  companions,  going  in  the  same  direction,  or  was 
waited  for  and  met  by  them,  is  a  question  about  which  there  is  con- 
tradictory testimony.  There  is  also  irreconcilable  testimony  as  to 
whether  appellant  shot  and  killed  Tharp  without  provocation  or  ex- 
cuse, or  did  so  in  his  necessary  self-defense.  The  three  companions 
of  the  deceased  say  appellant  fired  four  shots,  on<?  at  each  of  them, 
and  commenced  firing  his  pistol  before  there  was  any  demonstra- 
tion or  aasault  by  either  of  them.  While  his  companions  testify  the 
othersfirst  assaulted  appellant,  and  he  commenced  firing  after  hav- 
ing warned  them  not  to  advance  on  him,  and  having  backed  from 
them  some  distance.  There  is  also  evidence  tending  to  show  de- 
ceased and  Wilson  had  made  threats  of  violence  to  appellant,  and  that 
the  meeting  at  the  place  of  the  homicide  was  prearranged  by  them, 
and  the  other  two  with  them,  for  the  purpose  of  doing  violence  to 
appellant. 

But  all  the  facts  proved  were  before  the  jury,  and  their  verdict  of 
guilty  and  infliction  of  punishment  in  the  penitentiary  for  two 
years  must  stand,  unless  there  was  error  of  law  at  the  trial,  to  the 
prejudice  of  the  substantial  rights  of  appellant. 

The  6nly  exception  made  in  his  behalf  during  the  trial  was  to  giv- 
ing and  refusing  instructions,  and  the  only  substantial  error  in  that 
regard,  now  complained  of  by  counsel,  is  that  the  court  ought  to 
have  given  an  instruction  based  upon  the  hypothesis  of  a  conspiracy 
and  lying  in  wait  by  the  deceased  and  his  companions  to  take  the 
life  of  appellant. 

The  court  did  instruct  the  jury  as  follows:  '*If  the  jury  find  that 
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defendant  shot  and  killed  Jack  Tharp,  but  also  believe  that  at  the 
time  he  did  so,  that  the  dead  man  was  assaulting  him  or  had  com- 
bined with  another  or  others  to  and  were  assaulting:  defendant,  and 
if  from  the  nature  of  such  assaulting,  antecedant  threats,  their  pre- 
vious relations  and  the  circumstances  of  the  meeting:,  defendant  be- 
lieved he  was  in  imminent  danger  of  then  and  there  losing  his  life, 
or  suffering  great  bodily  harm,  and  that  there  appeared  to  him  no 
safe  way  of  escape  from  such  real  or  apprehended'  danger,  the  jury 
will  acquit/' 

The  recital  in  that  instruction  covers  every  possible  ground  or 
cause  upon  which,  according  to  the  evidence,  appellant  could  have 
based  a  belief  he  was  in  danger  of  losing  his  life,  or  suffering  bodily 
harm,  and  suggested  to  the  jury  every  phase  of  defense  justified  at 
all  by  the  evidence,  and  was  really  more  favorable  to  him  than  it 
ought  to  have  been.  For  it  is  not  proper  for  the  court  in  an  instruc- 
tion to  suggest  and  give  prominence  to  any  particular  fact  or  facts^ 
whether  favorable  or  against  the  accused. 

Judgment  affirmed. 


Craddock  v.  L.  &  N.  R.  R.  Co. 
{Filed  April  11,  1891— 3'o<  to  be  reported.'^ 

1.  Damages — Contributory  negligence — Appellant,  in  Bttempting  to  cross  s 
railroad  track  after  he  ^as  warned  of  the  approach  of  a  freight  tij^in,  wa» 
strnck  by  the  train  and  his  leg  was  broken.  In  an  action  to  recover  dam- 
ages for  negligence,  appellee  pleads  as  defense  contributory  negligence 
of  appellant.  He/d — That  the  action  of  the  appellant  in  attempting  ta 
cross  the  track,  after  being  warned  of  the  approach  of  the  train,  contributed 
to  his  injury,  and  the  accident  would  not  have  occurred  hut  for  such  conduct. 

2.  Willful  wgligencd — Willful  neglect  as  known  to  our  laws  is  statutory 
and  applies  only  to  cases  where  death  results.  In  all  other  cases  contribu- 
tory neglect  may  be  pleaded  as  a 'defense. 

Rouvsseau  A  Scott  and  Thos.  H.  Hines  for  appellant. 

Lewis  McQuown  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  *he  court  by  Chief  Justice  Holt. 

The  appellant,  John  T.  Craddock,  sues  the  appellee  for  damages 
for  injuries  resulting  from  being  struck  by  one  of  its  trains.  The 
petition  avers  that  it  occurred  through  the  gross  and  willful  neglect 
of  those  in  charge  of  the  train.  This  is  denied,  and  the  affirmative 
charge  made  that  it  rpsulted  from  the  appellant's  own  ne^igeuce. 

It  occurred  a  short  distance  Irom  tbe  passenger  depot,  at  a  small 
station  upon  the  road.  The  appellant  was  standing  upon  a  long: 
platform  of  the  appellee,  and  when  he  knew  the  train  was  near  at 
hand  and  in  plain  sight,  he  suddenly  started  across  the  track  toward 
a  cattle  pen,  which  was  directly  opposite  to  where  he  had  been 
standing,  and  was  struck  by  the  locomotive.  His  leg  was  broken 
and  he  was  otherwise  injured. 

He  says  he  supposed  the  train,  which  was  a  fi^ight,  would  stop  at 
the  station.  There  was  no  public  crossing  where  he  attempted  to 
cross,  nor  was  there  any  town  at  that  immediate  point.    It  wa» 
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within  the  corporate  limits  of  one,  however,  and  quite  near  the 
station. 

II  was  at  such  a  point,  that  while  the  train  had  the  exclusive  right 
of  way  there,  yet  those  in  charge  of  it  were  bound  to  be  on  the  look- 
out for  tresspassers  by  reason  of  the  likelihood  of  their  presence  and 
because  it  was  a  place  apt  to  be  frequented  by  the  public.  In  such 
a  case  an  exception  to  the  general  rule  grows  out  of  the  necessity 
of  the  case  and  a  proper  regard  for  human  life. 

It  is  not  shown,  however,  that  such  trains  as  that  by  which  appel- 
lant was  injured,  always  stopped  at  that  station,  and  it  is  abundantly 
proven,  and  virtually  conceded  in  argument  that  proper  notice  of 
the  approach  of  this  one  was  given  by  the  repeated  blowing  of  the 
whistle.  The  principal  ground  of  complaint  is  that  considering  the 
locality,  the  speed  of  the  train  was  so  great  as  to  make  the  company 
chargeable  with  what  counsel  term  '*wiilful  neglect;"  and,  there- 
fore, even  if  the  appellant  was  neglectful  of  his  safety,  yet  contribu- 
tory neglect  is  not  available  as  a  defense,  (iross  and  willful  neglect 
must  not  be  confounded.  The  term  ^'willful''  as  equivalent  to  wan- 
ton, is  often  used  in  the  consideration  of  cases,  but  strictly  speaking, 
icUlfid  neglect  as  known  to  our  law,  is  the  creature  of  statute,  and 
applies  only  in  cases  where  death  results  from  the  injury.  Here  the 
injured  party  did  not  die,  and  the  doctrine  of  contributory  negli- 
gence applies  if  the  appellant  be  chargeable  with  it. 

It  is  proven  beyond  question  that  it  was  impossible  for  those  in 
charge  of  the  train  to  have  prevented  injury  to  the  appellant  after 
his  dangerous  situation  was  discovered. 

The  evidence  is  quite  conflicting  as  to  the  speed  of  the  train.  The 
estimate  of  the  witnesses  varies  from  eighteen  to  forty  miles  j^er 
hour.  The  preponderance  of  the  testimony  fixes  it  at  from  fifteen 
to  twenty  miles. 

(Conceding  the  rate  of  speed,  considering  the  place,  was  unreason- 
able (and  whether  it  be  so  in  any  case  depends  upon  all  the  existing 
circumstances),  yet  this  did  not  authorize  the  appellant  to  n^li- 
gently  throw  himself  in  the  way  of' it,  when  he  had  ample  warning 
of  its  approach,  and  then  claim  damages  for  any  resulting  injury. 

He  knew  that  the  train  was  approaching,  and  very  near  at  hand. 
He  had  been  warned  of  its  approach  by  repeated  blasts  of  the  whis- 
tle, and  it  was  in  plain  sight.  He  saw  it  coming,  and  yet  when 
witfiin  from  fifteen  to  sixty  feet  of  him,  he  attempted  to  cross  the 
track. 

The  burden  of  the  evidence  shows  that  the  distance  was  not  over 
fifteen  feet,  when  he  suddenly  went  upon  the  track.  The  testimony 
shows  that  the  appellant  had  been  drinking  some,  and  it  is  difficult, 
unless  by  reason  of  it,  to  account  for  such  negligence  upon  his  part. 

It  is  evident  it  was  the  direct  cause  of  his  injury.  But  lor  his  own 
negligence  in  exposing  himself  to  the  danger  it  would  not  have  oc- 
curred. 

The  instructions  to  the  jury  were  fully,  as  if  not  more  favorable 
to  him  than  he  had  a  right  to  ask;  and  guided  thus,  a  verdict  wag 
returned  for  the  appellee. 

The  judgment  is  affirmed. 
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Gay,  Ac.  v.  Witherspoon. 

(Filed  April  11, 1891— iVb/  to  be  reported.) 

Recission  of  contract — Undue  influence — A  yooDj;  man  within  a  few  months 
after  his  arrival  at  21  years  of  age,  by  reckless  investments  and  foolish  ex- 
travagance, squandered  the  larger  portion  of  an  estate  worth  about  $13,000, 
leaving  only  a  lot  valued  at  about  $5,200,  which  he  sold  to  appellee  for 
$1,400,  having  previously  sold  to  his  father  a  life  estate  in  the  same.  In  an 
action  to  cancel  said  deed  of  conveyance  to  appellee  on  the  ground  of  in- 
adequacy of  price  and  undue  influence,  Held — That  sufficient  equitable 
grounds  exist  for  granting  the  relief  prayed  for.  Inadequacy  of  price 
alone  would  not  authorize  a  chancellor  to  rescind  a  contract  unless  it  be  so 
gross  88  to  shock  the  conscience,  but  if  other  grounds  exist,  showing  un- 
fairness in  the  contract,  the  chancellor  will  interpose.  In  this  case  the  evi- 
■dence  shows  that  the  grantor  lacked  business  capacity,  and  was  extravagant, 
while  the  grantee  being  the  president  of  a  bank,  and  a  good  business  man, 
was  well  acquainted  with  the  incapacity  of  the  grantor;  besides  the  trade 
was  effected  through  the  agency  of  another,  who  was  the  trusted  friend  and 
adviser  of  the  grantor,  and  whose  influence  over  the  mind  of  the  grantor,  led 
^o  the  consummation  of  the  contract. 

W.  M.  Beckner  for  appellants. 

Isaac  M.  Card  well  and  D.  W.  Lindsey  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

November  21, 1885,  James  P.  Gay,  jr.,  sold  and  conveyed  to  N.  H. 
Witherspoon,  at  the  price  of  $1,400,  a  lot  and  business  house  in  Win- 
chester. April  13, 1886,  he  conveyed  to  his  father,  Janies  {*.  Gay, 
sr.,  all  his  estate,  real  and  personal,  in  trust,  with  full  power  to  con- 
trol and  manage  it  for  his,  the  grantor's  benefit.  And  this  action  was 
brought  by  them  April  23, 1886,  tb  set  aside  the  sale  and  cancel  the 
deed  to  Witherspoon. 

It  appears  that  May  10,  1885,  when  he  arrived  at  the  age  of  21, 
James  P.  Gay,  jr.,  came  into  possession  of  an  estate  worth  about 
$13,<KK).  But  at  the  time  the  sale  was  made  to  Witherspoon,  he  had 
by  reckless  and  foolish  extravagance  squandered  all  of  it,  except  the 
house  and  lot  mentioned,  in  which  he  had  previously  conveyed  to 
his  father  a  life  estate,  to  the  value  or  extent  of  $2,500,  and  on  which 
there  was  a  mortgage  lien  to  secure  a  debt  of  about  $450,  that  was 
satisfied  out  of  the  purchase  money  received  from  Witherspoon. 
But  he  seems  to  have  married  before  arriving  at  full  age,  and  it  may 
be  inferred  some  of  his  estate  was  wasted  before  that  time. 

There  is  difTerenceof  opinion  among  the  witnesses  examined  as  to 
value  of  the  property  when  purchased  by  Witherspoon,  as  generally 
occurs  when  each  litigant  introduces  testimony  on  that  subject.  But 
the  facts  proved  make  it  plain  to  us  the  price  paid  is  grossly  inade- 
quate. In  December,  1884,  le«s  than  a  year  before  the  sale  to  With- 
erspoon, the  lot  w^as  sold  publicly  to  the  highest  bidder,  and  was 
purchased  by  James  P.  Gay,  jr.,  at  about  $4,500,  there  being  other 
bids  near  that  sum;  and  he  afterwards  expended  for  improvements 
on  the  lot  enough  to  make  the  whole  cost  about  $5,200.  And  the 
property  was  at  time  of  the  sale,  and  had  been,  yielding  rent  at  the 
rate  of  $500  per  year,  and  one  witness  testified  he  was  willing  to  pay 
as  much  as  $600. 

James  P.  Gay,  sr.,  was,  when  the  sale  was  made,  64  years  of  age, 
and,  without  stopping  to  fix  by  calculation,  the  precise  value  of  his 
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life  interest,  according  to  annuity  tables,  it  may  be  safely  aasumed 
that  it,  added  to  $1,400  paid  by  Witherspoon,  does  not  make  the  en- 
tire cost  or  outlay  by  him  one-half  the  value  of  the  property  he  ac- 
quired. 

Mere  inadequacy  of  price,  unaccompanied  by  other  inequitable  in- 
cidents, is  not  of  itself  sufficient  ground  for  canceling  an  executed 
contract;  though  if  the  inadequacy  be  so  gross  that  it  shocks  the 
conscience,  and  furnishes  satisfactory  and  decisive  evidence,  it  will 
be  sufficient  ground  for  doing  so.  Pomeroy^s  Equity,  volume  2, 
sections  926-7. 

In  Hunter  v.  Onan,  10  Ky.  Law  Rep.,  651,  it  was  said :  **Gross 
inadequacy  of  price  is  always  a  badge  of  fraud,  and  sometimes 
when  the  disproportion  between  the  value  and  price  given  is  very 
great,  the  chancellor  may  from  that  fact  alone  infer  fraud.*'  That 
is,  the  burden  of  showing  that  the  price  was  the  result  of  deliberate 
and  intentional  action  by  the  parties  will  be  shifted  to  the  party 
seeking  to  enforce  the  contract. 

But  we  have  in  this  case  the  situation  and  condition  of  the  parties 
aad  the  circumstances  under  which  the  contract  was  made,  shown 
so  fully  by  the  evidence  that  there  is  no  room  for  controversy.  And 
the  simple  inquiry  is  whether  they  are  such  as  to  justify  the  chan- 
cellor in  relieving  the  complaining  party. 

There  is  nothing  to  show  misrepresentation  or  oppression  on  the 
part  of  the  purchaser,  for  the  seller  seems  to  have  made  the  sale  vol- 
untarily. But  it  seems  to  us  the  circumstances  under  which  the 
contract  was  made,  and  the  relative  condition  and  attitude  of  the 
parlies  at  the  time,  considered  in  connection  with  the  gross  inade- 
quacy of  price,  are  such  as  to  authorize  relief. 

The  seller  was  at  the  time  only  about  six  months  more  than  21 
years  of  age;  he  had  in  so  short  a  time,  and  so  recklessly  and  need- 
lessly wasted  his  estate,  not  by  dissipation  or  gambling,  but  by 
silly  ventures  and  extravagance  as  to  evince  utter  incapacity  to 
transact  business.  And  his  conduct  and  character  was  well  known 
in  Winchester,  and  must  have  been  known  to  the  purchaser. 

On  the  other  hand,  WMthei-spoon  was  a  man  of  experience,  capac- 
ity and  Judgment  in  business  matters,  being  president  of  a  bank 
doing  business  near  the  lot  in  question. 

On  the  afternoon  of  the  day  the  sale  v^as  made,  which  was  Satur- 
day, J.  P.  Gay,  jr.,  applied  to  Bush,  sheriff  of  the  county,  and  also 
an  auctioneer,  to  then  put  up  the  lot  and  sell  it  for  him  to  the 
highest  bidder.  Such  a  proposition,  if  there  was  no  other  evidence 
in  the  record,  would  be  sufficient  to  show  his  utter  lack  of  business 
capacity  and  experience,  for  no  previous  notice  of  sale  had  been  given, 
and  it  could  not  have  been  so  made  at  that  time  without  needless 
sacrifice.  Nor  was  there  necessity  for  then  selling  it;  for  though  as 
he  said,  he  had  lost  his  credit  and  a  debt  existed  for  which  the  prop- 
erty was  bound,  there  was  no  reason  for  then  and  there  ruinously 
sacrificing  what  was  the  last  remnant  of  his  estate.  Accordingly 
Bush,  as  he  ought  to  have  done,  advised  him  to  postpone  the  sale  to 
the  next  Monday,  court  day,  and  in  the  meantime  give  notice  of 
the  s«<le,  which  he  agreed  to  do.  But  Bush  had  his  office  in  the  same 
building  where  Witherspoon's  bank  was,  and  in  some  way  the  latter 
found  out  Gay  wished  to  sell  the  property,  and  Bush  was  sent  by 
Witherspoon  to  ascertain  from  Gay  the  price  he  asked,  and  although 
he  had  at  first  fixed  it  at  $2,500,  he  reduced  it  readily  to  $1,500. 
When  Bush  returned  to  Witherspoon  he  was  told  to  go  back  to  Gay, 
and  in  case  he  could  get  him  to  take  $1,400,  he.  Bush,  would  earn 
$100,  that  Witherspoon  would  and  did  pay  him. 

Digitized  by  VjOOQ IC 


22  NUNEZ    V.    TAYLOR,    &C. 

Thequestion  naturally  arises  if  Witherspoon  was  desirous  of  deal- 
ing witii  tiie  youner  and  inexperienced  man  at  arms  lengtli,  and 
wished  no  undue  advantage,  why  did  he  use  Bush  as  an  intermedi- 
ary, and  pay  him  $100  for  service  that  did  not  cost  the  latter  ten  cent's 
worth  of  time  and  labor?  The  conclusion  is  irresistibly  that  it  was 
done  in  order  to  get  the  benefit  and  advantage  of  the  confidence  and 
trust  that  young  Gay  had  and  continued  to  repose  in  Bush  as  his 
employed  agent;  for  the  inference  can  not  be  avoided  that  Gay 
looked  to  Bush  as  his  agent  and  adviser,  and  we  are  not  permitted 
to  doubt,  would  have,  without  hesitation,  adopted  any  suggestion 
made  by  him. 

In  our  opinion,  influences  were  brought  to  bear  upon  young  Gay, 
and  advantage  taken  of  his  necessities,  or  supposed  necessities,  lack 
of  business  sense  and  experience,  and  of  the  trust  he  reposed  in  Bush 
as  his  agent,  that  justifies  and  requires  interposition  of  a  court  of 
equity. 

Wherefore,  the  Judgment  is  reversed,  and  cause  remanded  with 
directions  to  set  aside  th  e  sale  and  sell  the  property,  if  necessary,  to 
repay  the  purchase  price  to  appellee,  ana  for  further  proceedings 
consistent  with  this  opinion. 


Nunez  v.  Taylor,  &c, 

{Filed  April  14,  1891.) 

jBi//s  ajtd  notes — Limitntt'on — In  an  action  upon  a  promissory  note,  which 
had  been  discounted  in  a  bank,  the  defendant  pleaded  the  five  years*  statute 
of  limitation  as  a  defense,  which  the  reply  avoided  by  pleading  that  defend- 
ant had  obstructed  the  runuing  of  the  statute  by  departing  from  the  State 
and  remaining  absent  so  that  proce^^s  could  not  be  served  upon  him  within 
that  time.  The  rejoinder  alleged  that  he  was  often  in  the  State,  and  plain- 
tiffs knew  of  the  fact  and  had  ample  opportunity  to  serve  process  upon  him. 
The  court  instructed  the  jury  that  if  they  believed  the  defendant  was  absent 
from  the  State,  and  plaintiffs  were,  by  reason  thereof,  prevented  from  suing 
in  the  htate  within  live  years,  they  should  find  for  them.  Also,  that  if  the 
defendant  had  never  in  fact  changed  his  residence,  and  was  frequently  in 
the  State  and  county,  and  plaintiffs  knew  of  said  facts,  or  could,  by  the  ex- 
ercise of  reasonable  diligence,  have  known  thereof,  the  law  was  for  defend- 
ant. //<•/</— That  said  instructions  were  not  in  conflict  with  another 
instruction,  to  the  effect  that  if  defendant  was  only  temporarily  absent 
durinf^  five  years,  and  that  he  was  often  in  the  county  during  said  period, 
and  the  plaintiffs  either  knew  of  his  presence  here,  or  could  have  known  of 
such  presence  by  exercise  of  reasonable  diligence,  the  law  was  for  plaintiff. 

Bullitt  &  Shield  and  A.  Barnett  lor  appellant. 

James  E.  Gait  her  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  in  188*5,  sued  the  appellant  upon  a  promissory  note 
due  in  August,  1880,  thnt  had  been  discounted  in  bank,  and  the  ap- 
pellant plead  the  statute  of  five  years'  limitation  in  bar  of  said 
action,  and  the  appellees  replied  that  the  appellant,  at  the  time  he 
executed  said  note,  was  a  resident  of  this  State,  and  after  the  ma- 
turity of  said  note  the  appellant  departed  from  this  Slate,  and  ther% 
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by  obstructed  the  appellees'  cause  of  action,  and,  deducting  the  time 
of  the  obstruction,  the  action  was  brought  within  five  years  from 
the  maturity  of  the  note.  The  jury  sustained  the  appellees'  conten- 
tion, and  the  appellant  has  appealed. 

Upon  the  subject  of  departing  from  the  State  and  obstructing  the 
-apjiellees'  action,  the  evidence  is  that  the  appellant,  at  the  time  he 
executed  the  note,  was  a  resident  of  Louisville,  with  a  family,  and, 
'  having  become  insolvent,  he  made  an  assignment  for  the  benefit  of 
his  creditors,  and  then  entered  the  service  of  the  Chess-Carley  Com- 
pany, which  sent  him  to  llichmond,  Va.,  in  October,  1880,  where 
he  remained  until  April,  1881,  and  then  he  returned  to  Louisville, 
where  he  remained  a  week  or  ten  days.  He  was  then  sent  to  Nash- 
ville, where  he  remained  until  September,  1881 ;  he  then  returned 
to  Louisville  and  remained  there  about  six  weeks.  He  then  re- 
turned to  Nashville  and  remained  there  until  May,  1883,  returning 
to  Louisville  every  month  or  six  weeks,  and  remaining  each  time 
from  one  to  four  days.  In  May,  1883,  he  was  sent  to  New  Orleans, 
where  he  remained  until  February,  1886,  visiting  Louisville  every 
three  or  four  months.  In  February,  18vS6,  he  was  ordered  to  Chi- 
cago, where  he  remained,  <fcc.;  that  he,  at  these  places,  had  his  fam- 
ily with  him  ;  that  he  visited  Louisville  on  the  occasions  mentioned, 
on  the  business  of  said  company,  and  made  their  oftice  his  head- 
quarters, and  lodged  with  his  brother  while  in  Louisville,  and  Louis- 
ville WHS  all  the  time  his  home, 

The  foregoing  is  the  account  that  the  appellant  gives  of  himself. 
He  also  swears  that  while  he  was  in  Louisville  the  appellees  saw 
him  frequently,  and  could,  by  ordinary  diligence,  have  learned  that 
Louisville  was  his  home,  and  he  could  be  reached  periodically  at 
that  place. 

The  appellees  swear  that  they  had  never  seen  the  appellant  in 
Louisville  during  the  time  mentioned,  and.  that  they  could  not,  by 
the  use  of  ordinary  diligence,  have  found  out  the  appellant's  home 
and  his  periodical  visits  to  it. 

The  jury,  under  the  instructions,  found  for  the  appellees,  and  if 
they  were  properly  instructed  their  verdict  can  not  be  disturbed. 

It  is  contended  that  instruction  No.  2  is  wrong,  in  the  fact  that 
the  instruction  assumes  that  the  appellees  were  prevented  from  su- 
ing on  the  note  by  reason  of  the  appellant's  absence  from  the  State. 
The  instruction  does  not  iisume  that  fact.  It  told  the  jury  that  if 
they  believed  the  appellant  was  al)sent  from  the  State,  and  the  ap- 
pellees were  by  reason  thereof  prevented  from  suing  in  the  State 
within  the  period  of  five  years,  then  they  should  find  for  them. 
The  court  also  told  the  jury  that  if  the  defendant  **had  never  in 
fact  changed  his  residence,  and  was  frequently  in  this  State  and 
county,  and  the  appellees  knew  of  said  facts,  or  could,  by  the  exer- 
€is<j  of  reasonable  diligence,  have  known  thereof,"  then  the  law  was 
for  the  defendant. 

The  jur3^  were  also  told  that  if  the  appellant  "was  only  tempora- 
rily absent  from  the  State  from  August,  1880,  until  August,  1885, 
the  time  of  bringing  the  suit,  and  that  he  was  often  in  this  county 
during  said  period,  and  the  appellees  either  knew  of  his  presence 
here,  or  could  have  known  of  such  presence  by  the  exercise  of  rea- 
sonable diligence,"  then  the  law  was  for  the  appellant. 

The  appellant  also  contends  that  there  is  a  conflict  between  the 
first  instruction  quoted  aud  the  two  latter  quoted.  We  fail  to  see 
this. 

Section  9,  article  4,  chapter  71,  General  Statutes,  provides  that  when 
SL  cause  of  action  has  accrued  against  a  resident  of  this  State,  and  he, 
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by  departing  therefrom,  <fec.,  obstructs  the  prosecution  of  the  action^ 
such  obstruction  shall  not  be  computed  as  any  part  of  the  time 
within  which  the  action  may  be  commenced.  Now,  the  said  first 
iiistruction  hypothecates  the  only  state  of  case  in  which  time  could 
not  be  computed  against  the  appellant,  to  wit:  A  departure  from 
the  State  and  an  obstruction  by  reason  thereof,  both  of  which  were 
fairly  submitted  to  the  jury  as  separate,  concurring  propositions  that 
must  occur  before  the  period  of  the  departure  could  be  deducted  j 
and  the  two  other  instructions  quoteii  are  hypothecated  upon  the  . 
counterpart  of  the  first  instruction.  We  fail  to  see  the  inconsistency 
in  them,  and  in  view  of  the  facts  proven  the  instructions  are^a& 
favorable  to  the  appellant  as  he  was  entitled  to. 
The  judgment  is  aftirmed. 


Sydner's  ex'or,  &c.  v.  Cunnixgham. 
(Filed  April  14,  1891— i\7>^  to  be  reported) 

1.  Wills — Testamentary  capacity — This  case  involves  the  question  of  fact  as 
to  the  testamentary  capacity  of  the  testator  at  the  time  of  making  the  will, 
and  the  jury  having,  under  proper  instructions,  rendered  a  verdict  against 
the  will,  it  will  not  be  disturbed,  as  the  evidence  was  conflicting. 

2.  Evidence — Attesting  witness — An  attesting  witness  to  a  will,  who  after- 
wards testifies  that  he  believes  that  the  testator  lacked  mental  cay^acity  to 
make  the  will,  is  entitled  to  but  little  weight  in  deciding  the  question  of 
mental  capacity  of  the  testator. 

Peters  &  Tyler  and  J.  H.  Hazelrigg  for  appellants. 

H.  L.  Stone  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  a  contest  over  the  will  of  \Vm.  L.  Sydner,  and  involves 
only  a  question  of  fact.  It  is  claimed  by  the  contestants,  who  are 
the  appellees,  that  when  the  paper,  purporting  to  be  the  will  of  the- 
testator,  was  executed,  he  was  incompetent  to  make  wuch  an  instru- 
ment, or  to  understand  the  nature  and  character  of  his  estate.  There 
is  nothing  on  the  face  of  the  paper  indicating  that  he  was  not  of  a 
disposing  mind.  It  is  rational  in  its  provisions,  and  covers  his  entire 
property.  ry  liSyHP 

The  physician  writing  it  seems  to  be  a  man  of  intelligence^  and 
with  no  motive,  so  far  as  the  record  discloses,  of  doing  more  than 
carrying  out  the  wishes  of  the  testator.  He  not  only  wrote  the  will,, 
but  attested  itj  and  his  testimony  makes  a  clear  case  for  the  pro- 
pounders. 

The  other  attesting  witness  states  that  he  was  incapacitated  by  rea- 
son of  both  his  physical  and  mental  condition  from  making  a  dis- 
position of  his  estate,  and  that  he,  the  witness,  attested  the  paper 
for  fear  of  otiending  the  physician  who  wrote  it.  But  little  weight 
should  be  given  the  testimony  of  one  who,  to  gratify  a  disinterested 
Darty,  attests  the  competency  of  one  to  execute  a  paper  disposing  of 
Jiis  whole  estate,  and  then  stultifies  himself  for  the  reason  givea 
by  the  witness  in  this  case,  and  if  the  issue  depended  on  the  state- 
ments ot  the  attesting  witness  alone,  the  case  could  Jbe  easily  dis- 
posed ol. 
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The  contestants  show  by  an  attending  physician  a  state  of  facts 
that  indicate  clearly  a  want  of  mental  capacity  on  the  part  of  the 
testator.  While  this  physician  )vhs  not  present  when  the  will  was 
written,  it  is  manifest  from  his  opinion  that  Sydner  was  in  no  condi- 
tion to  make  a  will,  and  could  not  have  been  from  the  nature  of  his 
disease  that  was  affecting  both  mind  and  body.  This  witness  ex- 
presses the  opinion  that  if  the  testator  did  what  the  draftsman  of 
the  will  says  transpired  with  him  at  the  time  of  its  execution,  that 
he  must  have  been  competent  to  make  it,  but  his  views  seem  to 
coincide  with  the  other  attesting  witness,  who  speaks  of  his  mental 
condition  at  the  time. 

Other  witnesses  regarded  the  decedent  as  in  no  condition  to  make 
a  will,  and  the  testimony  is  ample  to  sustain  the  conclusion  reached 
by  the  jury.  The  testimony  further  shows  a  failinjr  intellect  for 
months  before  the  will  was  written,  and  the  quarrel  the  testator  had 
vrith  the  lady  when  his  son-in-law  lived  on  his  farm,  and  his  sud- 
den falling  out  with  the  son-ia-law  for  the  most  trivial  cause,  was 
competent  as  bearing  on  his  mental  condition.  We  perceive  no 
reason  for  reversing:  this  case  on  any  ground,  and  while  the  testi- 
mony of  the  draftsman  of  the  will  is  difficult  to  reconcile  with  any 
other  conclusion  than  the  sanity  of  the  testator,  the  issue  was  with 
the  jury,  and  being  the  sole  judges  of  the  facts,  their  conclusion  will 
not  be  disturbed,  for  it  certainly  has  much  testimony  in  support  of 
it.  The  instruction  as  to  mental  capacity  was  in  every  particular 
correct,  and  the  instructions  asked  were  properly  refused,  and  if 
they  had  been  improperly  refused  the  judgment  would  still  have 
been  affirmed,  because  the  instructions  given  embraced  the  whole 
law  of  the  Ciise. 

Judgment  affirmed. 


Preuser  <&  WiLLixvosa  v.  Terry's  ex'or,  &c. 
(Filed  April  16,  1S91— Not  to  be  reported  A 

Executofs  and  administrators — Power  to  convey  land  sold — Execators  being 
Tested  by  the  will  with  power  to  sell  land  to  pay  the  debts  and  settle  the  estate 
of  the  testator,  can  convey  title  to  property  sold  by  thecn.  The  power  to 
convey  property  sold  is  necessarily  implied  as  an  incident  to  the  power  of 
an  executor  to  sell.  The  power  of  an  executor  to  sell  and  convey  real  prop- 
erty is  not  limited  to  real  property  owned  by  the  testator  at  his  death,  but 
an  executor  having  purchased  real  property  at  a  sale  to  enforce  a  lien  for 
purchase  money  due  the  testator,  in  order  to  save  the  amount  of  same,  may 
sell  and  convey  same  under  his  general  powers  as  ex^rcutor  in  order  to  prop- 
erly carry  out  the  purposes  of  his  trust. 

Polk  &  Hulsewede  for  appellants. 

Marshall  &  Lochre  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeal  involves  the  power  of  the  executors  of  John  Terry  to 
make  title  to  two  lots  of  ground,  one  of  which  he  (wned  at  his 
death,  and  the  other  was  purchased  by  the  executor  at  a  bankrupt 
sale  to  save  the  purchase  money  owing  therefor  to  the  testator. 

The  will  provides:  ''It  is  my  will  that  such  real  estate  asl  now 
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own  or  may  acquire,  be  sold  at  the  discretion  of  my  executors,  and 
by  them  the  proceeds  thereof  to  be  divided  amonj?  my  children." 

The  power  to  convey  is  a  necessary  incident  of  the  fig:ht  of  an  ex- 
ecutor to  sell  real  estate.  If  he  be  directed  to  sell  it,  the  power  to 
convey  is  indispensable  to  the  execution  of  the  direction.  It  arises 
by  implicatign. 

The  power  in  this  instance  to  convey  the  lot,  which  the  testator 
owned  at  his  death,  is  beyond  all  question. 

It  is  said,  however,  that  this  is  not  true  as  to  the  other  lot,  because 
he  did  not  then  own  it. 

The  executors  purchased  it  to  protect  and  save  the  estate.  It  took 
the  place  of  the  debt  owing  to  the  estate.  They  did  r'l^ht  not  to 
stand  by  and  let  it  be  lost  to  it.  They  took  the  title  temporarily  to 
themselves,  until  they  could  pay  the  debts  of  the  testator  and  dis- 
tribute the  estate. 

The  will  provides  for  the  payment  of  the  debts  of  the  testator  be- 
fore any  distribution  of  the  estate  by  the  executors;  for  a  sale  of  the 
realty  by  them,  and,  after  payment  of  debts,  that  they  shall  distrib- 
ute as  therein  directed  by  the  testator. 

The  petition  avers  that  the  estate  has  never  been  settled,  and  that 
it  is  necessary  to  sell  and  convey  these  two  lots  to  pay  the  debts, 
and  make  distribution  of  it. 

The  objection  now  made  by  the  purchasers  from  the  executors,  that 
they  can  not  make  title,  and-  that,  at  least  as  to  the  lot  purchased  by 
the  executoi-s  at  bankrupt  sale,  the  rijrht  of  the  distributees  has  in- 
tervened, is  not  well  foundeti.  To  so  hold  would  defeat  the  inten- 
tion of  the  testator  and  prevent  the  executors  from  executing:  a 
power  plainly  confered  upon  them. 

If  it  be  true  that  the  lot  purchased  by  them  at  the  bankrupt  sale 
is  to  be  re^rarded  as  personalty  because  it  represents  the  notes  for  the 
purchase  money  held  by  the  testator  at  the  time  of  his  death,  then, 
having  the  character  of  personalty,  it  should  be  disposed  of  by  the 
executors  in  the  proper  administration  of  the  trust.  The  title  to  it 
is  already  vested  in  them  for  the  benefit  of  the  estate.  It  is  neces- 
sary to  sell  it  to  pay  the  debts  and  settle  the  estate,  and  the  power 
to  do  all  this  is  expressly  conferred  upon  them  by  the  will,  a  sale  of 
the  real  estate  by  them  being  expressly  directed. 

Judgment  affirmed. 


Brossenne,  &c.  v.  Schmitt,  &c, 

(Filed  April  16,  1891.) 

lP'i//s — EUtiion — Husband  and  wife  owned  jointly  two  town  lots.  The 
wife  died  intestate,  leaving  h«r  husband  and  three  children  surviving.  Her 
husband  subsequently  died  testate,  and  by  the  provisions  of  his  will  he  de- 
vised said  two  lots,  describing  them  particularly  by  numbers  and  streets,  to 
his  daughter,  the  appellant,  for  life,  with  remainder  to  her  children  ;  and  to 
bis  other  children,  the  appellants,  he  devised  personalty,  which  they  ac- 
cepted. In  an  action  by  appellants  to  recover  their  interest  m  the  lots,  as 
beirs  at  law,  of  their  mother,  appellee  interposes  the  defense  that  by  accept* 
ance  of  the  devise  from  their  father  appellants  have  elected  to  be  bound  by 
the  will  and  can  not  claim  their  interests  in  the  lots.  //«'/</— That  the  doc- 
trine of  election  clearly  applies  to  this  case  and  prevents  a  recovery.  It  is 
well  settled  that  two  things  must  concur  to  constitute  a  case  of  election  ; 
fint^  the  testator  must  by  his  will  giva  property  of  his  own ;  and,  second,  he 
shall  profess  to  give  the  property  of  his  donee.    It  is  a  rule  of  oonstructipp 
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that  if  a  testator  uses  general  lanf^nage  purporting  to  give  his  entire  estate, 
finch  langnaare  will  be  presumed  to  apply  only  to  sach  interests  in  the  prop- 
erty as  the  testator  may  own,  but  if  the  language  used  clearly  expresses  an 
intention  to  give  the  entire  property  described  by  apt  terms,  the  party  who 
accepts  other  property  of  the  testator  does  so  with  notice  that  his  own 
property  is  given  to  another.  The  donee  must  accept  the  disadvantages 
with  the  benelits. 

H.  €.  Tlieissen  for  appellants. 

AVm.  Goebel  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Charles  Hilbert  and  his  wife  owned  jointly  the  two  lots  of  land 
in  contest.  She  died  intestate.  He  subsequently  died  testate.  They 
hftd  three  children,  the  appellants,  Louisa  Brossenne  and  Emma 
Mahlmann,  and  the  appellee,  Carrie  Schmitt,  who,  as  the  heirs  at 
law  of  their  mother,  inherited  her  undivided  one-half  of  the  two 
lots. 

The  father,  by  his  will,  devised  them  to  the  appellee,  Carrie 
Schmitt,  for  life,  remainder  to  her  children.  He  devised  other  real 
estate  and  also  bequeathed  personalty  to  the  other  two  daujrhters. 

The  will  was  probated  in  June,  1888,  and  this  action  was  brought 
by  them  m  May,  1889,  against  Mrs.  Schmitt  and  her  children,  claim- 
ing by  heirship  from  their  mother  a  third  eacn  of  her  undivided 
one-half  interest  in  the  two  lots. 

The  defense  is  that  the  devise  to  Mrs.  Schmitt  and  her  children  of 
the  two  lots,  and  the  devise  of  other  real  estate  of  the  testator  to  the 
other  two  daughters,  created  a  case  for  an  election  by  them,  and 
that  by  accepting  the  property  devised  to  them  they  elected  to  take 
under  the  will,  and  are  now  estopped  from  clairuing  any  interest  in 
the  lots  devised  to  their  sister  and  her  children. 

The  language  of  the  devise  to  the  latter  is : 

'*!  give,  devise  and  bequeath  to  my  beloved  daughter,  Carrie 
Schmitt,  lot  No.  1,  in  Davis  subdivision,  in  the  city  of  Covington, 
Ky.,  and  the  house  thereon,  said  house  being  No.  20,  on  the  north 
side  of  Cross  street ;  also  lot  No.  2,  in  Davis  subdiv.sion,  of  Coving- 
t4>n,  Ky.  *  *  *  To  have  and  to  hold  the  same  unto  her  for  and 
during  the  term  of  her  natural  life,  with  full  power  to  act  with,  and 
after  her  death  said  property  is  to  go  and  belong  in  fee-simple  to  the 
heirs  of  her  body  in  equal  portions,  share  and  share  alike^' 

The  doctrine  of  election  rests  upon  the  equitable  principle,  that  if 
one  accepts  a  benefit  under  a  deed  or  will  he  must  adopt  the  entire 
instrument  and  renounce  every  right  inconsistent  with  it.  He  can 
not  claim  under  it,  so  far  as  may  be  to  his  advantage,  and  at  the 
same  time  reject  so  much  of  it  as  may  be  to  his  disadvantage.  He 
can  not  accept  and  reject  the  same  instrument.  He  can  not  come 
into  a  court  of  justice  claiming  repugnant  rights.  Thus,  if  by  one 
clause  of  a  will  a  legacy  be  given  to  A,  and  by  another  clause  prop- 
erty belonging  to  A  is  given  to  B,  unless  A  surrenders  it  to  B  he  can 
not  have  the  legacy. 

The  conditions  to  the  necessity  for  an  election,  however,  are.  first, 
that  the  testator  shall  give  property  of  his  own ;  and,  second,  he 
shall  profess  to  also  give  the  property  of  his  donee.  No  election  is 
necessary  unless  the  instrument  shows  a  clear  intention  upon  the 
part  of  the  donor  to  dispose  of  the  property  of  another.  The  lan- 
guage of  the  instrument  must  be  unequivocal.    There  must  be  no 
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doubt  as  to  the  donor's  design.  If  tht*  proper  interpretation  of  the 
clause  of  donation  be  doubtful  no  ne(!essity  for  an  election  arises.  It 
should  be  enforced  only  in  well  defined  cases.  If,  however,  such  an 
intention  is  evident,  then  it  is  immaterial  whether  the  donor  be- 
lieveci  the  property  to  belong  to  him  or  to  another.  One  accepting 
the  bounty  must  take  ii  with  any  burden  the  testator  may  have 
attached  to  it. 

It  was  held,  in  the  case  of  Isler  v.  Isler,  88  N.  C,  681,  if  a  testator 
expres^ses  a  manifest  pur[)ose  of  disposing:  of  the  property  of  one  to 
whom  he  devises  property  of  his  own,  it  is  immaterial  whether  he 
believed  he  had  title;  or,  if  he  have  an  undivided  interest  in  the 
property,  but  devises  it  specifically,  then  in  either  case  the  devisee 
must  elect  between  keeping  his  own  property,  or  taking  the  estate 
given  him  under  the  will. 

Where,  however,  the  donor  has  a  partial  interest  in  the  property^ 
and  the  donee  a  partial  interest  also,  and  the  donor^s  intention  is 
not  clear,  the  courts  incline  to  the  interpretation  that  he  only  in- 
tended to  give  his  own  interest.  If  he  has  a  partial  interest  which 
may  satisfy  the  terms  of  the  gift,  then  no  equity  exists  for  an  elec- 
tion. It  will  not  needlessly  be  presumed  that  he  intended  to  dispose 
of  the  property  of  another.  Indeed,  more  than  this,  it  will  not  be 
so  held  unless  the  intention  to  do  ho  clearly  apj^ears  by  the  use  of 
unequivocal  language.    1  Pomeroy's  Eq.  Juris.,  sections  472-3. 

Story  says :  **It  is  upon  a  similar  ground  that  the  doctrine  of  elec- 
tion has  been  hel.d  nr)t  to  be  applicable  to  cases  where  the  testator 
has  some  present  interest  in  the  estate  disponed  of  by  him,  although 
it  is  not  entirely  his  own.  In  such  a  case,  unless  there  is  an  inten- 
tion clearly  manifested  in  the  will,  or  (as  it  is  sometimes  called)  a 
demonstration  plain,  or  necessary  implication  on  his  part  to  dispose 
of  the  whole  estate,  including  the  interest  of  third  persons,  he  will 
be  presumed  to  intend  to  dispose  «.f  that  which  he  might  lawfully 
dispose  of,  and  no  more."    2  Story's  Eq.  Juris.,  section  1089. 

In  the  sixth  volume  of  the  American  and  English  Encyclopcedia 
of  Law,  page  252,  note  7,  under  the  title  **Election,"  it  is  said: 
*' Where  the  donor  u.«es  general  terms,  as  'all  my  lands,'  Ac,  he  will 
be  presumed  to  have  intended  to  give  his  partial  inierest  only.  *  * 
But  where  he  uses  terms  which  denote  entirety,  an  election  is  nec- 
essary i" 

In  the  case  of  I>ler  v.  Isler,  ftupra,  the  court  uses  this  language: 
"Again,  it  is  said  that  according  to  the  facts  stated  the  testatrix  had 
a  third  interest  in  the  house  and  lot,  having  expended  that  much  of 
her  own  money  in  its  purchase,  and  it  is  insisted  that  under  such 
circumstances  she  will  not  k)e  presumKl  to  have  intended  t'»  give 
more  than  she  had  a  riijht  to.  This,  too,  is  a  question  of  construc- 
tion for  the  court,  and  the  case  of  Padbury  v.  Clark,  2  Mac  and  G.^ 
298,  seems  to  be  directly  in  point  and  to  lay  down  the  rule  correctly. 
There  it  was  held  that  where  a  man,  who  had  an  undivided  moiety 
in  a  house,  devised  it  by  a  particular  description,  such  as  'my  mes- 
suage,', or  'tenement  with  the  garden  thereunto  behmging,'  the 
whole  was  intended  to  pass." 

Again,  in  Miller  v.  Taurjrood,  33  B^avan,  41)6:  *'If  a  testator, 
having  an  undivided  interest  in  a  particular  property,  devises  that 
propertv  specifically,  a  case  of  election  arises  and  the  co-owner  must 
elect  between  his  own  interest  in  the  property  and  the  interest  he 
takes  under  the  will." 

The  doctrine  is  fully  summarized  in  section  481)  of  Pomeroy's. 
Equity  Jurisprudence,  where  the  anther  says:  ''Prima  facie,  a  tes- 
tator is  presumed  to  have  intended  to  bequeath  that  alone  which  he 
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owned— that  only  over  which  his  power  of  disposal  extended. 
Wherever,  therefore,  the  testator  does  not  give  the  whole  property 
specifically^  but  employs  general  words  of  description  and  donation, 
such  as  'all  my  lands'  and  the  like,  it  is  well  settled  that  no  case  for 
an  election  arises,  because  there  is  an  interest  belongfing  to  the  testa- 
tor, to  which  the  disposing  language  can  apply,  and  the  prima  facie 
presumption  as  to  his  interest  will  control.  On  the  other  hand,  if 
the  testator  devises  the  property  specifically  by  language  indicating 
a  specific  gift  of  the  property,  an  election  becomes  necessary.  It 
seems  now  to  be  settled  by  the  more  recent  Eisiglish  decisions  that, 
where  the  owner  of  an  undivided  share  devises  or  bequeaths  the 
property  by  words  of  description  and  donation,  importing  an  in- 
tent to  give  the  entirely y  then  a  case  of  election  is  raised  against  the 
other  co-owner,  who  receives  a  benefit  under  the  same  will.  The 
conclusion  which  is  plainly  deducibie  from  these  recent  decisions  in 
England  is,  that  where  a  person  owns  an  undivided  interest  or  share 
in  any  species  of  property,  a  house  and  lot,  a  farm,  a  fund  of  securi- 
ties, or  a  fund  of  money,  and  he  does  not  use  general  words  of  gift, 
such  as  'all  my  estate,'  *all  ray  property,'  and  the  lilce,  but  purports 
to  give  the  whole  thing  itself  using  language  which,  by  a  reasonable 
interpretation,  must  necessarily  describe  and  define  the  whole  cor- 
pus of  the  thing,  in  which  his  partial  interest  exists,  as  a  distinct 
and  identified  piece  of  property,  then  an  intention  to  bestow  the 
whole,  and  not  merely  the  testator's  undivided  share,  must  be  in- 
ferred, and  a  case  for  an  election  arises.  The  language  of  description 
may  be  by  metes  and  bounds,  or  may  be  by  any  other  form  of  words 
which  will  serve  clearly  to  point  out  and  identify  the  entire  subject- 
matter." 

The  (ase  of  Penn  v.  Guggenheimer,  &c.,  76  Va.,  839,  and  other 
cases  that  might  be  cited,  fully  support  the  rule  as  laid  down  by  this 
eminent  text  writer;  and,  applying  it  to  the  case  in  hand,  we  think 
it  manifest  the  testator  intended  to  devise  the  entire  lots.  He  sub- 
stantially says  so.  He  gives  their  number  and  location.  He  ex- 
pressly mentions  the  house  upon  one  of  them.  They  are  specifically 
described,  and  evidently  given  in  their  entirety  to  Mrs.  Sehmitt.  The 
other  devisees  could  not  have  misunderstood  tlie  extent  of  the  de- 
vise, and  that  their  property  was  devised  to  another.  Knowing 
this,  they  yet  elected  to  take  under  the  will.  They  did  it  with  their 
eyes  open,  when  they  could  have  declined  and  kept  their  own  prop- 
erty. They  must  have  believed  that  the  advantages  accruing  to 
them  by  an  acceptiince  of  the  provisions  of  the  will  out-balanced 
the  loss  of  their  interests  in  the  two  lots;  and,  guided  by  the  rule 
announced  in  the  cases,  and  by  the  text  writers  above  cited,  and  the 
list  of  which,  were  it  necessary,  might  be  further  extended,  they 
must  be  held  to  have  estopped  themselves  from  claiming  any  inter- 
est in  them. 

Judgment  afiirmed. 


MuLiiiNS,  &c.  V,  Clark,  4:c. 
{Filed  March  5, 1891~iVo<  lobe  reported.) 

1.  Homestead — Mortgages — When  the  mortgagor  conveys  his  entire  estate  in 
land,  by  ^ray  of  mortgage,  vithont  condition  or  limitation,  he  has  no  right 
to  a  homestead  in  the  land,  even  tboagh  the  homestead  right  was  not  ex- 
pressly waived. 

2.  Same— Pleading — The  averment  of  a  defendant  that  he  is  entitled  to  a 
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homestead  in  the  land  involved  in  the  action,  is  bnt  a  conclusion  of  lawr 
and,  although  undeuied.  will  not  avail  to  support  a  judgment  allowing  him 
Bucb  homestead  when  the  evidence  shows  that  he  is  not  entitled  to  it. 

S.  Mori»4^ge-~Renc'uuil  of  lien  //f//^  — Appellees  were  indemnified  as  sureties 
of  C.  upon  three  notes,  one  for  $1,000,  and  two  others,  by  a  mortgage  upon 
C's  land.  On  Sept.  1,  1884,  C,  with  the  intention  of  relea.sing  appellees  as 
his  sureties  on  all  three  notes,  paid  the  $1,000  note,  but  being  nnable  to  re- 
lease them  altogether  by  paying  the  other  two,  on  Sept.  20,  1884,  he  had 
them  sign  a  new  note  for  $1,000,  representing  it  to  them  as  a  renewal  of  the 
original  $1,000  note,  and  they  signing  it,  believing  in  good  faith  that  it 
was  merely  such  renewal.  On  March  10,  188C,  appellant  acquired  a  mort- 
gage lien  on  the  same  laud.  Held — That  the  second  $1,000  note  will,  under 
all  the  circumstances,  be  regarded  as  a  renewal  of  the  first  $1,000  indebted- 
ness, secured  by  the  mortgage,  and  appellee's  lien  is  prior  to  that  of  ap- 
pellant. 

C.  H.  Lee  for  appellants. 
Leslie  T.  Applegate  for  appellee's. 
Appeal  from  Pendleton  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeal  involves  but  two  questions.  One  is  whether  the 
debtor,  .lanies  T.  Clark,  is  entitled  to  a  homestead  exemption  as 
against  the  mort^ajje  of  the  appellants,  H.  B.  MuUins  and  Ellen 
Corwin,  dated  March  10,  188(),  and  the  other  is  whether  the  prior 
mort^ap^ee,  Samuel  Galloway,  has  a  lien  upon  the  property  for  the 
$1,000  debt  named  in  the  mortj?ag:e  of  August  4,  1884,  given  to  him 
and  George  W.  Galloway  as  sureties  for  James  T.  Clark. 

It  is  urged  that  his  claim  for  a  home  stead  is  admitted  by  the  fail- 
ure of  the  appellants  to  reply  to  his  answer,  claiming  it.  His  plead- 
ing sets  forth  the  facts  required  by  the  homestead  act  to  entitle  him 
to  it,  and  the  evidence  supports  his  claim. 

The  difficulty  in  the  way  of  allowing  it  to  him  is,  that  the  mort- 
gage is  filed  as  an  exhibit,  and  it  purports  to  convey  the  entire  estate 
m  the  land  without  condition  or  limitiition. 

It  does  not  expressly  say  that  the  homestead  right  is  waived,  but 
this  was  unnecessary.  The  debtor  is  an  unmarried  man,  and  it 
grants  the  estate  absolutely  by  way  of  mortgage. 

Inferentially,  it  shows  that  he  intended  to  waive  his  homestead 
right,  because  after  granting  the  land  and  his  personal  property,  he 
reserves  nothing  but  his  wearing  apparel. 

If,  however,  this  were  not  shown  by  the  mortgage,  yet  as  to  the 
land,  it  is  an  absolute  grant  of  the  estate  by  way  of  mortgage,  and, 
therefore,  the  homestead  right  does  not  exist  fis  against  it. 

The  fact  that  the  debtor  in  his  unanswered  pleading  avers  that  he 
is  entitled  to  a  homestead,  can  not  avail  to  support  the  judgment 
below,  allowing  him  the  $1,000  for  it  out  of  the  mortgaged  property. 
The  averment  is  but  a  legal  conclusion,  which  is  shown  by  the  ex- 
hibit not  to  be  true. 

The  hiortgage  to  the  appellants  is  subsequent  to  that  of  the  appel- 
lees, the  Galloways.  The  latter  were  indemnified  as  the  sureties  of 
Clark  upon  three  notes  to  a  bank,  one  of  which  was  for  $1,000. 

It  is  claimed  by  the  apj»ellants  that  the  $1,000  note  which  Samuel 
Galloway  paid,  was  not  the  $1,000  indebtedness  secured  by  the  mort- 
gage to  the  Galloways,  or  a  renewal  of  it.  If  a  renewal,  then  of 
course  it  was  secured  by  the  mortgage.  If,  however,  the  $1,000  debt 
named  in  the  mortgage  had  in  fact  ceased  to  exist,  a  new  indebted- 


Digitized  by  VjOOQ  IC 


SMITH    V.    COMMONWEALTH.  3 1 

ness  could  not  of  course  take  its  place  under  the  old  mortKapje.  The 
evidence  upon  the  side  of  the  appellants  tends  to  show  that  on  Sep- 
tember 1,  1884,  Clark,  with  the  idea  of  releasing:  the  Galloways  upon 
all  of  the  paper  upon  which  they  were  bound  for  him,  took  up  the 
$1,000  note  at  the  bank,  with  money  obtained  from  another  mort- 
gage, but  then  found  he  would  be  unable  to  release  them  altogether 
from  their  liability  for  him.  He  then,  on  September  20,  1884,  went 
to  them  and  represented  that  he  wanted  to  renew  the  $1,000  note  to 
the  bank,  and  they  evidently,  under  the  belief  that  it  was  such  re- 
newal, signed  a  new  note  as  his  sureties  for  that  amount. 

They  both  lestify  that  it  was  a  renewal  of  the  debt,  and  it  is  per- 
fectly certain,  from  their  knowledge  of  Clark's  financial  condition, 
that  they  would  not  have  signed  the  note  if  they  had  not  under- 
stood it  was  a  renewal  of  the  indebtedness  as  to  which  they  were 
secured  by  the  mortgage. 

They  had  no  knowledge  or  notice  in  any  way  of  what  had  trans- 
pired on  the  1st  of  September,  1884,  and  they  never  in  any  way  sur- 
rendered or  gave  up  their  lien. 

Under  these  circumstances  the  new  note,  which  they  signed  as  the 
sureties  of  Clark,should,  in  our  opinion,  be  regarded  as  a  renewal  of 
the  §1,000  indebtedness  secured  by  the  mortgage.  The  right  of  no 
new  party  arose  between  the  1st  and  2()th  of  September,  1884,  and 
the  lien  in  favor  of  the  Galloways  should,  under  all  the  existing  cir- 
cumstances, be  regarded  as  a  continuing  one.  They  made  no  mere 
mistake  in  the  matter,  and  it  should  not  be  held,  under  all  the  cir- 
cumstances, that  it  was  not  as  to  them  a  renewal  of  the  indebtedness. 

This  is  certainly  equitable,  and  under  the  circumstances  not  a  vio- 
lation of  the  legal  rule  that  where  a  debt  secured  by  mortgage  is  in 
fact  discharged,  and  the  liability  once  ended,  the  indemnity  arising 
by  virtue  of  the  mortgage  also,  of  course,  ceases,  and  will  not  be 
extended  to  embrace  what  is  really  a  new  debt. 

The  judgment  is  reversed,  but  only  as  to  the  disposition  of  the 
$1,000  in  dispute  under  the  claim  to  a  homestead,  no  judgment  for 
costs  in  this  court  in  favor  of  the  appellants  will  be  rendered,  save 
against  the  appellee,  Clark,  and  the  cause  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 


Smith  v.  Commonwealth. 
{Filed  April  16,  1891— JVb/  to  be  reported.) 

1.  Criminal  la^v — Evtdence — Where  an  accused,  indicted  for  murder,  teeti- 
lios  for  himself,  the  Commonwealth  may  impeach  his  credibility  by  evidence 
as  to  his  general  moral  character,  but  can  not  prove  the  details  of  particular 
acts,  whether  good  or  bad.     Lockard  v.  Commonwealth,  87  Ky.,  201. 

2.  Same— Instruction  as  to  sf  if -defense — Upon  the  trial  of  the  appellant  for 
mnrder,  an  instruction  was  given  the  jury,  *^if  the  defendant  unlawfully 
toroed  the  difficulty^'  with  the  deceased,  then  he  could  not  rely  on  the  plea 
of  self-defense.  /^ir/</—That  it  is  difficult  to  explain  what  an  unlaviful  forcing  of 
the  difficulty  means;  and,  as  under  the  testimony  in  this  case,  if  the  deceased 
oommenoed  the  shooting,  the  defendant  had  the  right  to  protect  himself, 
the  instruction  was  erroneoas. 

Jdo.  D.  Atkinson  for  appellant. 

P.  W.  Hardin  for  appellee. 
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Appeal  from  Powell  Circuit  Court. 
Opinion  of  the  court  by  Judsre  Pryor. 

This  appellant  was  indicted,  tried  and  convicted  of  murdering 
Andrew  Gibbs,  by  shooting:  him  with  a  g:un.  The  shooting  took 
place  in  Powell  county,  and  originated  from  their  affection  for  one 
Anna  Frisby.  It  is  manifest  that  both  the  accused  and  the  deceased 
were  expecting  an  altercation,  and  had  armed  themselves,  doubt- 
less for  that  purpose,  and  particularly  the  deceased,  who  expressed 
himself  as  in  readiness  for  the  affray,  with  pistol  in  pocket,  and  who, 
from  the  testimony  in  this  case,  seems  to  have  brought  on  the 
trouble. 

On  the  day  of  the  killing  the  deceased  and  one  Duff  had  gone  to 
salt  some  cattle  belonging  to  the  latter,  and  on  returning,  they  heard 
the  report  of  a  gun  that  was  twice  fired,  and  oa  looking,  saw  the  ac- 
cused with  the  gun  and  approaching  a  tree  that  he  had  tired  at,  as  is. 
evidenced  from  the  manner  in  which  he  examined  it.  The  other  shot, 
the  accused  says,he  fired  at  a  squirrel.  It  is  not  pretended,  however, 
that  he  fired  at  the  deceased.  The  accused  then  approached  the 
witness  and  the  deceased,  saying:  "How  are  you,  gentlemen,"  when 
he  reached  them.  The  witness  says  he  spoke  in  a  vicious  manner. 
He  made  no  demonstration,  whatever,  until  the  deceased  said  to 
him:  **I  heard  you  got  that  gun  to  kill  me  with,  if  I  talked  to 
Anna  Frisby."  The  defendant  denied  this,  and  then  Gibbs  (the  de- 
ceased) said  he  had  been  told  so  by  several.  The  accused  then  re- 
marked, ''All  righl,^^  and  the  deceased  replied:  **I  will  talk  to  Anna 
whenever  I  please,  and  you  can  do  the  same.  1  am  not  afraid  of 
your  Winchester  gun,"  and  at  that  time,  the  accused,  with  an  oath, 
said:  '*!  will  kill  you."  The  witneas  then  said  that  the  deceased 
jumped  behind  him,  placlne:  both  hands  on  his  shoulders,  and  beg- 
ged Smith  not  to  shoot  him.  The  deceased  told  witness  toget  out  of 
the  way  three  times,  or  he  would  shoot  him. 

'  Now  it  is  evident  that  Gibbs,  the  deceased,  was  tiring  at  Smith 
when  he  was  behind  the  witness,  for  the  latter  says  that  Gibbs  fired 
his  pistol  over  the  shoulder  of  the  witness,  near  his  ear,  and  then 
pushed  him  out  of  the  way  and  ran,  when  the  accused  ins<^antly 
fired  the  fatal  shot.  This  witness  says  that  the  accused  shot  first, 
because  the  loudest  report  was  the  first  made.  Now  it  is  impossible 
for  the  accused  to  have  shot  at  Gibbs  when  the  latter  was  behind  the 
witness,in  the  manner  described,  so  as  to  do  bodily  harm  to  any  one 
but  the  witness,  and  the  jury  had  the  right  to  presume  from  the 
details  of  tlje  fight,  as  given  by  Duff,  that  the  accuseu  was  being 
shot  at  by  Gibbs,  and  using  the  witness  as  a  protection,  in  order  to 
prevent  injury,  and  for  that  reason  the  accused  was  calling  to  wit- 
ness to  get  out  of  the  way.  This  witness  knew  that  the  deceased  was 
ready  for  the  fight,  and  had  been  told  by  the  latter  that  he  had  a 
pistol,  and  his  conversation  with  the  accused  when  he  came  up  evi- 
denced a  dispasition  on  his  part  to  begin  the  affray. 

On  this  testimony,  with  tliat  on  the  part  of  the  accused,  who  tes- 
tified that  he  was  first  shot  at  by  the  deceased,  and  was  trying  to  get 
Duff  out  of  the  way,  so  as  he  could  have  a  fair  chance,  the  court 
told  the  jury  that  if  they  believed  the  defendant  unlawfully  forced 
the  difficulty  on  Gibbs,  he  can  not  rely  on  the  plea  of  self-defense,  al- 
though he  may  have  been  in  danger  of  violence  from  Gibbs, 
when  the  accused  fired. 

This  instruction  was  clearly  erroneous.  What  an  unlawful  forcing 
of  the  difficulty  means  is  diflacult  to  explain.    Threats  had  been 
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proven  to  have  been  made  by  both  the  belig^rents.  No  demonstra- 
tion of  a  disposition  to  fi^ht  was  made  by  the  accused  when  he  came 
to  the  spot  wliere  the  firing  began.  He  said  nothing  to  bring  on  the 
difficulty  unti,!  angered  by  the  repeated  accusations  of  the  deceased, 
as  to  what  he  intended  to  do,  and  in  the  heat  of  passion,  caused  by 
this  effort  on  the  part  of  the  deceased  to  question  him  as  to  his 
motives,  the  firing  began.  Under  the  testimony  in  this  case,  if  the 
shooting  was  begun  by  the  deceased,  the  accused  had  the  right  to 
protect  himself  by  using  such  means  as  seemed  to  him  to  be  neces- 
sary at  the  time  to  protect  himself  from  harm. 

An  instruction  as  to  murder,  manslaughter,  and  of  self-defense  in 
the  usual  form,  were  the  instructions  to  be  given  in  this  case,  and 
there  were  no  circumstances  shown  that  would  authorize  the  court 
to  say  that  the  defendant  had  no  right  to  protect  himself  from  the 
shot  of  the  deceased,  "(/^  he  unlawfully  forced  the  difficulty^  The 
iip|)ellant  was  on  the  stand  as  a  witness,  and  the  Commonwealth,  with 
a  view  of  affecting  his  credibility,  had  the  right  to  show  that  his 
moral  character  was  bad,  but  not  to  go  into  details  of  particular  acts 
making  up  this  character,  whether  good  or  bad.  This  question  is 
fully  discussed  in  the  case  of  Lockard  v.  Commonwealth,  87  Ky., 
501. 

In  our  opinion  this  appellant. is  entitled  to  another  trial,  and  the 
Judgment  is  reversed,  ana  remanded  for  that  purpose. 


Greenwood  v.  Strother. 

iFiled  April  18,  1891.) 

Statute  of  frauds — Parol  agreement  to  lease  land — No  action  can  be  main- 
tained upon  parol  contract  for  the  lease  of  real  estate,  which  is  not  to  be 
performed  within  one  year  from  the  date  of  the  making  of  the  contract. 

Morris  <fe  Peak  for  appellant. 

McCain  &  Carroll  for  appellee. 

Appeal  from  Trimble  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett- 

The  appellant,  in  January,  1889,  verbally  contracted  to  lease  from 
the  appellee  the  latter's  farm,  commencing  on  the  first  day  of  the 
following  March,  and  ending  on  the  first  day  of  March,  1891.  The 
appellee  refused  to  comply  with  this  contract,  and  the  appellant 
sued  him  for  damages.  The  court  sustained  a  demurrer  to  the  peti- 
tion upon  the  ground  that,  as  the  cause  of  action  was  not  to  be  per- 
formed within  a  year  from  the  making  of  it,  it  was  within  the 
statute  of  frauds.    The  appellant  has  appealed  from  that  decision. 

Section  1  of  chapter  2z,  General  Statutes,  provides:  "No  action 
shall  be  brought  to  charge  any  peison :  *  *  sixthly,  upon  any  con- 
tract for  the  sale  of  real  estate,  or  any  lease  thereof  for  a  longer  term- 
than  one  year ;  nor,  seventhly,  upon  any  agreement  which  is  not  to 
be  performed  within  one  year  from  the  making  thereof,  unless  the 
promise,  contract  or  agreement,  representation,  assurance  or  ratifi- 
cation   *    *    be  in  writing,  and  signed  by  the  party  to  be  charged." 

The  appellant  contends  that,  inasmuch  as  the  expression  **from 
the  time  of  making  thereof  is  not  at  the  end  of  the  sixth  clause, 
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supra,  the  statute  was  intended  to  prohibit  an  action  on  a  verbal 
contract  to  lease  land,  the  period  of  which  was  not  longer  than  one 
year  from  the  commencement  of  the  term,  and  not  from  the  time 
of  making  the  contract  of  lease ;  that  is,  if  the  date  of  the  agree- 
ment to  lease  the  land  is  within  a  year  of  the  commencement  of  the 
term,  and  the  term  itself  is  not  to  be  longer  than  a  year,  the  con- 
tract is  good.  This  construction  would  nmke  a  verbal  contract  of 
lease  good  for  two  years;  one  year  for  the  commencement  of  the 
term,  and  an  actual  term  of  one  year;  and  but  for  the  inhibition  of 
the  seventh  clause,  the  time  between  the  date  of  the  agreement  and 
the  commencement  of  the  term  might  be  any  number  of  years. 

Now,  if  this  construction  be  correct,  there  would  be  a  verbal, 
binding  contract  of  lease  for  two  years.  But  the  statute  says  that 
no  verbal  contract  of  lease  shall  be  for  a  longer  term  than  one  year, 
the  object  of  which  was  not  to  trust  human  recollection  of  contracts 
longer  than  one  year;  but  according  to  the  appellant's  construction 
it  would  be  trusted  in  reference  to  such  matter  two  years,  for,  ac- 
cording to  this  construction,  there  would  be  a  binding  contract  for 
two  years,  and,  what  is  worse,  one  year  of  which  would  be  a  sort  of 
masked  battery,  to  be  opened  on  innocent  third  persons  who  might 
purchase  the  land  in  that  year.  Besides,  this  court  has,  time  and 
again,  construed  the  seventh  clause  to  mean  that  the  time,  in  case 
of  verbal  agreements,  commenced  from  the  date  of  the  contract,, 
and  not  from  the  commencement  of  its  performance;  for  instance, 
a  verbal  contract  made  with  a  person  in  the  fall  for  a  year's  service, 
commencing  the  next  January,  was  within  said  section,  and  we  fail 
to  see  any  good  reason  why  the  same  construction  should  not  be 
applied  to  the  sixth  clause.  Indeed,  the  .seventh  controls  the  sixth 
in  this  particular.  To  have  the  one  contract  good  for  two  years- 
and  the  other  good  for  only  one  year,  would  be  drawing  a  distinc- 
tion without  a  reason. 

The  judgment  is  affirmed. 


Richardson,  <fec.  v.  Downs. 

{Filed  April  18,  l^'dl— Not  to  be  reported.) 

Consirtiction  of  lease — Pleading — D.  granted  to  R.,  for  twenty  yearR,  the  ex- 
clusive rif^ht  to  deveiOD  natural  gas,&c.,  on  his  farm  In  Meade  county,  R.  obli- 
gating himself  to  begin  such  developments  within  one  year  and  to  pay  (275- 
rent  annaally  as  long  as  he  continued  to  occupy  any  part  of  the  land,  and 
the  contract  to  become  void  on  failure  to  pay  rent  at  end  of  each  year.  D.^ 
was  also  to  receive  $10  per  acre  for  his  land  actually  occupied  by  R.,  Hnd 
one-eighth  of  all  gas,  &c.,  developed.  The  contract  also  provided  that  if  R. 
or  his  assigns  began  work  upon  any  land  in  Meade  county,  held  by  him 
under  a  similar  grant,  it  was  to  be  considered  a  compliance  with  this  con- 
tract with  D.  as  to  the  time  of  beginning  work.  In  an  action  by  D.  to  re- 
cover one  year's  rent,  Held — First,  under  the  contract  R.  was  not  bound  to  oc- 
cupy D's  land,  and  to  pay  rent  therefor,  unless  he  elected  so  to  do.  Secondr 
D.  in  his  petition  must  allege  that  R.  had  occupied  some  part  of  his  land  for 
the  purpose  mentioned  in  the  contract,  and  not  having  done  so,  the  petition^ 
should  have  been  dismissed. 

Farlelgh  <&  Strauss  and  Wathen  k  Richardson  for  appellants. 

T,  H,  Hamilton  and  C.  C.  Farleigh  for  appellee. 
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Appeal  from  Meade  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

April  12,  1888,  appellee  granted  to  appellants  exclusive  right  for 
twenty  years  to  bore  wells  or  otherwise  develop  on  his  tract  of  land, 
in  Meade  county,  natural  gas,  salt,  coal  oil,  minerals,  <tc.,  in  consid- 
eration of  which  they  agreed  to  begin  work  developing  such  prod- 
ucts within  one  year,  and  to  pay  him  $275  rent  annually  so  long  a* 
they  continued  to  occupy  any  part  of  the  land,  it  being  in  terms 
provided  that,  if  they  failed  to  pay  that  sum  as  it  fell  due  at  the  end 
of  each  year,  the  contract  was  to  become  void  and  their  rights  under 
it  to  cease.  In  addition,  they  agreed  to  pay  at  the  rate  of  $10  per 
acre  for  so  much  land  as  might  be  needed  and  used  to  conduct  their 
operations  with  convenience,  and  also  give  to  hira  one-eighth  of  all 
oil  or  mineral  poduced  and  saved  by  them  from  developing  said 
tract  of  land. 

There  is  in  the  contract  a  provision,  in  substance,  that  should' 
they,  or  those  to  whom  they  might  assign  the  lease,  begin  work 
upon  any  of  their  grants,  in  Meade  county,  similar  to  the  one  ia 
question,  within  one  year  from  April  12,  1888,  it  was  to  be  consid- 
ered a  compliance  with  the  contract  so  far  as  the  time  of  beginnings 
work  by  them  is  concerned. 

Appellee  brought  this  action  to  recover  the  stipulated  sum  of  $275^ 
for  one  year,  ending  April  12,  1889,  alleging  in  his  petition,  in  gen- 
eral terms, -compliance  with  the  contract,  which  is  set  out,  and  fail- 
ure of  appellants  to  comply  by  paying  the  amount  sued  for. 

An  answer  was  filed  by  appellants  in  which,  for  defense,  after  de- 
nying their  liability  to  pay  the  sum  mentioned  in  any  event,  they 
state  the  lease  had  been  assigned  to  a  company  called  the  Otter 
Creek  Natural  Gas  Company,  that  undertook  to  perform,  in  their 
stead,  the  covenants  contained  in  it. 

To  the  answer  a  general  demurrer  was  sustained  and  judgment 
rendered  for  the  amount  sued  for,  which  ought  not  to  have  been 
done  unless  a  cause  of  action  was  stated  in  the  petition. 

A  lease  of  land  for  a  specified  time  imports  a  right  of  the  lessor  tc)- 
recover  the  amount  of  rent  the  \e.^ee  covenants  to  pay,  whether  he 
has  actually  occupied  and  used  the  leased  premises  or  not,  if  he  was 
not  kept  out  of  possession  by  the  lessor.  But  the  agreement  to  pay 
the  stipulated  rent  of  $275  in  this  case  was  not  absolute,  but  only 
upon  condition,  or  in  case  the  land  was  occupied  by  appellants  or 
their  assignees,  which  it  was  contemplated  and  agreed  they  might 
or  not  do,  at  their  election.  For  it  was,  in  terms  too  plain  to  be 
misunderstood,  agreed  that  beginning  work  on  premises  leased  un- 
der similar  contract,  from  any  other  land  owner  in  Meade  county, 
was  to  be  treated  as  a  compliance  with  the  contract  with  appellee  as 
to  the  time  of  beginning  on  his  land,  from  which  it  is  necessarily 
implied  appellants  were  not  bound  to  occupy  his  land,  and  of  course 
not  bound  to  pay  rent. 

Therefore,  to  recover,  it  was  necessary  for  appellee  to  allege  in  his 
petition  appellants  had  occupied  his  land,  or  some  part  of  it,  for  the 
purposes  mentioned  in  the  contract,  and,  not  having  been  done,  de- 
murrer ought  to  have  been  sustained  to  the  petition. 

We  do  not  pass  on  the  sufiiciency  of  the  answer,  because  not  nec-r 
essary. 

Judgment  reversed  and  cause  remanded  for  proceedings  conforma- 
ble to  this  opinion. 
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Bean  v.  Johnson,  Ac. 

(Filed  April  18,  1891— iVb<  to  be  reported.^ 

Judicial  sales — Advance  bid — A  jadioial  sale  of  real  estate  will  not  be  set 
«8ide  on  the  gronnd  of  inadequacy  of  price  alone,  when  there  is  no  irrega- 
larity  or  fraud  in  the  sale.  J.  purchased  a  tract  of  land  at  a  judicial  sale 
ior  |US,650,  mere  than  two-thirds  of  the  appraised  yalae.  B.  excepted  to  the 
report  of  the  sale  on  the  groand  that  the  price  was  grossly  inadequate,  and 
tendered  an  adyance  bid  of '  $1,800.  /r<f/t/— That  the  sale  was  properly  con- 
ilrmed  and  the  exceptions  overrnled. 

John  D.  WicklifTe  for  appellant. 

John  A.  Fulton  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judjre  Pryor. 

O.  L.  Magruder,  of  Nelson  county,  made  an  assignment  for  the 
(benefit  of  creditors,  and  of  the  property  assigned  was  a  tract  of  280 
acres  of  land  not  far  from  Bardstown.  All  parties  interested  were 
brought  before  the  court  on  a  petition  filed  by  the  assignee  for  a  set- 
tlement of  the  trust  and  a  sale  of  this  land.  A  Judgment  was  prop- 
■erly  rendered,  and  a  sale  made  of  the  land  under  it  on  the  8th  of 
^September,  1890,  and  the  land  purchased  by  the  appellee^  Johnson, 
At  $5,650.  The  sale  was  reported  to  court  and  exceptions  were  filed 
•by  the  appellant,  a  creditor,  on  the  ground  alone  that  the  price  was 
:grossly  inadequate,  and  a  bond  tendered  by  him  offering  an  advance 
of  $1,800. 

There  was  no  irregularity  in  the  sale,  no  fraud  alleged  or  shown, 
and  the  only  &:round  relied  on  was  that  the  land  sold  for  less  than 
its  value.  The  afiidavit  of  the  appellant,  who  is  a  creditor  to  the 
amount  of  $2,000,  shows  that  he  was  absent  in  North  Carolina,  when 
the  sale  was  made,  waiting  on  his  wife  who  was  quite  ill,  and  that 
if  he  had  been  present  he  would  have  increased  the  bid.  He  did 
not,  however,  know  that  the  sale  was  to  be  made ;  had  been  in  the 
county  previous  to  the  sale,  and  perhaps  lived  in  it,  and  says  that 
he  was  too  much  engaged  in  his  private  afikirs  to  attend  to  his  in- 
terests In  this  suit,  or  to  make  inquiry  about  the  litigation.  He 
knew  the  suit  was  pending,  was  a  party,  defendant,  and  paid  no  at- 
tention to  it.  He  knew  nothing  of  the  sale,  and,  although  his  inter- 
■ests  were  dirtctly  involved,  took  no  pains  to  make  inquiry  in  regard 
to  his  interests. 

The  land,  if  of  the  value  fixed  by  the  appellant,  brought  more 
than  two-thirds  of  its  value.  The  purchaser  had  made  his  arrange- 
ments to  buy,  and  by  his  purchase  had  placed  himself  in  a  condi- 
tion where,  if  the  land  had  diminished  in  value  by  reason  of  the 
•destruction  of  the  buildings  upon  it,  or  for  other  causes,  he  would 
have  been  compelled  to  take  it  at  his  bid. 

Under  such  circumstances  the  chancellor  is  asked  by  one  who  was 
interested  in  the  litigation,  and  who  had  not  even  made  inquiry  to 
know  whether  a  judgment  had  been  rendered,  and  who  knew  noth- 
ing of  the  sale,  to  set  that  sale  aside  in  order  that  he  may  now  bid 
for  the  protection  of  his  own  interests.  This  court  has  so  often  held 
that  inadequacy  of  price  is  no  ground  for  setting  aside  a  Judicial 
sale,  that  it  is  useless  to  refer  to  authority  on  the  question.  This  is 
the  sole  and  only  ground  relied  on  by  the  appellant;  and  when 
ills  own  affidavit  discloses  that  he  paid  no  attention  to  the  suit  be- 
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cause  his  other  private  business  required  his  attention,  we  perceive 
no  reason  for  interfering  with  a  sale  that  was,  in  every  respect,  fair 
and  pro))er,  for  the  reason  alone  that  another  would  have  bid  more 
if  he  had  known  the  sale  would  take  place. 
The  Judgment  overruling  the  exceptions  is  affirmed. 


Weakley,  trustee,  Ac.  v.  Buckner,  &c. 

{Filed  ApHl  14,  1891.) 

Trusts — Consiruciion  of  wHh — A  testator  directed  that  a  snm  of  money 
fibonld  be  held  in  trnst  and  the  income  paid  over  to  the  wife  of  .his  son  for 
the  support  of  the  son  and  his  family,  bat  no  part  of  the  same  to  be  sub- 
ject to  the  son's  debts.  The  will  further  provided  that  if  the  son  should,  for 
five  consecutive  years,  lead  a  sober  and  temperate  life,  the  trustee  might 
give  him  complete  control  of  the  fund.  The  son  died  without  having  re- 
formed, and  this  appeal  involves  the  question  as  to  whether  the  trust  con- 
tinues or  whether  the  fund  passes  to  his  widow  and  children  under  the  statute 
of  descent  and  distribution.  Held — That  the  testator  evidently  placed  the  de- 
vise to  the  son  in  trnst  for  the  purpose  of  preventin^^  his  squandering  it» 
and  that  htt  had  no  other  purpose  than  to  protect  it  from  waste.  The  rea- 
son for  the  trust  ceased  at  his  son's  death,  and  the  trust,  therefore,  ceased 
and  the  widow  and  children  are  entitled  to  the  estate  relieved  of  the  trusty 

L.  A.  Weakley  and  W.  H.  Anderson  for  appellants. 

H.  P.  Whitaker  for  appellees. 

Appeal  from  Shelby  Circuit  Court.  ♦ 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  third  section  of  the  will  of  E.  P.  Buckner  provides: 

"I  have  heretofore  ^iven  to  my  son,  J.  Horace  Buckner,  by  way 
of  advancement,  the  sum  of  $1,500. 

"In  addition  thereto  I  now  will  and  devise  to  my  friend,  Samuel 
T.  Wilson,  *  *  *  the  sum  of  S2,900,  in  security  or  cash,  to  be 
held  by  him  in  trust,  and  he  shall  loan  or  invest  any  part  of  it  which 
may  not  be  invested,  and  shall  collect  the  income  or  dividend  there- 
of, and  shall  pay  the  same,  less  the  expense  thereof  and  taxes  there- 
on, to  Mattie  A.  Buckner,  the  wife  of  J.  Horace  Buckner,  for  the^ 
benefit  and  support  of  said  J.  Horace  Buckner,  and  of  his  said  wife 
and  their  children.  The  same  shall  be  paid  over  annually,  or  semi- 
annually, as  it  may  accrue  Neither  the  principal  or  income  of  this 
deviseshall,  in  any  w^ny,  be  subject  to  any  debt  which  said  J.  Hor- 
ace Buckner  now  owes,  or  may  hereafter  contract.  The  compensation 
of  said  trustee  shall  not  exceed  two  per  cent,  on  the  income  from 
said  devise  and  nothing  upon  the  principal. 

''In  case  my  said  son,  J.  Horace  Buckner,  shall,  for  five  continuous 
years,  lead  a  temperate  and  sober  life,  the  said  funds  so  devised  and 
also  that  mentioned  in  the  next  preceding:  clause  (w^hich  1  direct 
shall  also  be  held  by  said  trustee  after  the  death  of  my  wife  upon 
the  same  terms  as  herein  set  forth)  shall  be  turned  over  to  him  as 
his  own  property,  provided  he  shall,  at  the  time,  have  no  indebted- 
ness to  the  payment  of  which  it  could  be  subjected. 

*'This  shall  be  done  upon  the  judgment  and  discretion  of  said  trus- 
tee, or  if  he  has  doubt  as  to  it  ifie  may  submit  the  decision  thereof 
to  the  chancellor  of  the  court  having  jurisdiction  thereof,  or  it  may 
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he  submitted  to  said  chancellor  upon  the  petition  of  said  J.  Horace 
Buckner." 

The  preceding  clause  directed  that  a  sum  therein  given  to  Horace 
should  be  held  in  like  manner  by  a  trustee. 

The  estate  of  the  testator  consisted  altogether  of  personalty.  He  had 
four  children,  two  sons  and  a  like  number  of  daughters.  He  made 
bequests  to  each  of  them,  equal  in  amount,  save  one  daughter  ap- 
pears to  have  received  something  more  than  the  other  three  chil- 
dren. The  portions  of  all,  save  Horace,  were  given  to  them  without 
restriction. 

He  never  reformed ;  and  now,  after  his  death,  it  is  contended  upon 
the  one  side  that  the  trust  continues,  while,  upon  the  other,  it  is  in- 
sisted that  it  ended  at  his  death,  the  estate  passing  to  his  wife  and 
children  under  the  statute  of  descent  and  distribution. 

The  lower  court  adopted  the  latter  view.  Jf  It  did  not  then  ter- 
minate, the  counsel,  who  so  contends,  does  not  seem  to  have  clearly 
made  up  his  mind  when  it  would  end. 

It  is  perfectly  evident  that  the  sole  reason  the  testator  had,  for  the 
creation  of  the  trust,  was  the  intemperate  habits  of  his  son.  He 
was  fearful  the  estate  would  be  squandered  by  his  son*s  dissipation, 
and  he,  threfore,  provided,  that  so  long  as  it  lasted  the  estate  should 
be  in  trust. 

This  reason  cea'^ed  with  the  son's  death  The  testator  was  not 
looking  to  providing  a  continuing  support  for  the  wife  and  children 
after  the  son's  death.  What  he  feared  was  his  dissipation,  and,  that 
by  reason  of  it,  the  property  would  soon  be  gone.  The  trust  was 
•to  cease  upon  the  cessation  of  this  danger. 

The  testator  intended  this  portion  of  his  estate  for  his  son,  Hor- 
iice,  but  provided,  for  a  single  reason,  that  he  should  not  come  into 
possession  of  it  while  that  reas(m  continued  to  exist.  He  did  not 
intend  that  his  son  should  squander  it  through  his  known  dissipa- 
tion. But  one  reason  was  present  in  his  mind  for  the  creation  of  the 
trust. 

The  will  contains  no  language  from  which  it  can  be  inferred  that 
the  maker  of  it  intended  the  trust  to  last  beyond  the  time  when  the 
one  danger,  which  he  was  regarding,  should  cease  to  exist.  The 
purpose  in  his  mind  was  not  to  continue  the  trust  in  the  event  of 
his  son's  death,  but  to  guard  against  a  danjyer  which  he  knew  was 
likely  to  arise  from  the  son's  own  habits.  The  trust  was  created  for 
a  particular  reason,  and  for  a  special  purpose.  It  was  called  into  ex- 
istence for  a  single  reason,  and,  when  it  ceased,  or  the  necessity  no 
longer' existed  for  its  continuance,  the  trust  also  ceased  to  exist. 

Where  a  trust  is  created  for  a  special  purpose,  it  ceases  with  the 
termination  of  the  cauvse  which  called  it  into  existence.  Reason  dic- 
tates that  the  maker  must  have  so  intended. 

It  is  said  the  trust  was  to  terminate  only  upon  the  happening  of 
H  certain  event ;  that  it  never  happened,  and,  therefore,  the  trust  is 
atill  a  continuing  one.  It  is  plain,  however,  that  the  testator  in- 
tended it  to  continue  only  so  long  as  the  reason  remained  for  its  cre- 
ation. This  ceased  with  the  son's  death,  and,  therefore,  the  trust 
*hen  ended. 

Judgment  affirmed. 
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Farley  v.  Farley. 
{Filed  AprillS,  1891.) 

Extinf^uishnieut  of  dfbt  i»y  marriage — Effect  of  di-'orce — A  feme  sole  who  owed 
«ppellaut  certain  notes,  one  of  which  was  seen  red  by  a  mortgage  on  her 
laud,  intermarried  with  appellant;  the  hnaband  iustitated  this  action  against 
his  wife  on  said  note  and  sought  to  enforce  his  mortgage  lien  on  the  land. 
Pending  the  suit  the  husband  obtained  a  judgment  of  divorce  from  the  wife, 
by  which  he  was  restored  to  such  of  his  property,  not  disposed  of  at  the  com- 
mencement of  the  divorce  proceedings,  as  the  wife  had  acquired  in  consid- 
-eration  of  the  marriage.  Held — First,  the  debt  due  the  husband  from  his 
wife  was  extinguished  by  the  marriage.  This  was  the  common  law  rule, 
and  the  reason  for  it  still  exists.  Second,  the  debt  having  been  extin- 
guished by  the  marriage,  the  mortgage  lien  on  the  wife's  land  was  thereby 
discharged.  Such  a  lien  subsists  on  the  debt,  the  payment  of  which  it  se- 
x*ures,  and  when  the  debt  is  paid  or  extinguished,  either  actually  or  by  oper- 
ation of  law,  the  lien  ceases  to  exist.  Third,  when  the  debt  is  created  by  an 
ante-nuptial  coutract  which  is  not  to  be  performed  during  the  coverture,  or 
when  the  wife,  either  by  contract  or  the  law,  retains  all  her  property  as  her 
•eparato  estate,  then  the  reason  for  the  common  law  rule  cease.i,  and  equity 
'Will  relieve  against  it.  Fourth,  the  fact  that  the  judgment  of  divorce  re- 
stored to  the  husband  all  property  which  existed  at  the  commencement  of 
the  divorce  proceeding?,  and  which  the  wife  had  acquired  by  marriage, 
could  not  revive  and  restore  to  the  husband  his  mortgage  debt,  because  this 
had  been  extinguished  by  the  marriage  and  thereafter  ceased  to  exist. 

R.  \V.  Nelson  and  Cleary  &  Haniillon  for  appellant. 
J.  T.  &  C.  H.  Fisk  for  appellee. 
Appeal  from  Kenton  Chancery  Court. 
Opinion  of  tiie  court  by  Judge  Bennett. 

The  appellant,  while  a  feme  sole^  executed  to  the  appellee  the 
notes  and  the  mortgage  on  her  land  to  set'ure  one  of  the  notes,  now 
in  controversy.  She  and  the  appellee  thereafter  marrieti  each  other, 
and  while  they  were  husband  and  wife,  and  said  notes  not  having 
been  paid,  the  appellee  brought  suit  on  them,  seeking  a  personal 
Judgment  and  foreclosure  of  said  mortgage. 

The  appellant  interposed  the  defense  that,  by  her  marriage  with 
the  appellee,  said  debts  were,  in  Jaw,  paid,  or  extinaruished,  which 
had  the  effect  to  cancel  said  mortgage.  During  the  pendency  of  this 
suit,  the  appellee  obtaine<l  a 'iivorce  from  the  appellant,  in  which 
each  party  wtis  restored  to  any  property  not  disp(xsed  of  at  the  com- 
mencement of  the  action,  which  such  party  might  have  obtained, 
directly  or  indirectly,  from  or  through  the  other,  Ac. 

The  lower  court  decided  that  the  subsequent  marriage,  under  the 
circumstances,  did  not  extinguish  the  said  mortgage,  and  ordered 
the  land  sold  to  pay  the  mortgage  debt. 

By  the  common  law  marriage  has  the  legal  effect  of  paying  or  ex- 
tinguishing the  debt  that  the  husband  might  owe  the  wife,  or  the 
wife  the  husband,  at  the  time  of  the  marriage.  By  that  law  the 
husband,  by  the  marriage,  becomes  responsible  for  the  debts  due  hy 
the  wife  at  the  time,  and  becomes  bound  to  provide  for  her  comfort 
and  maintenance  during  coverture.  And,  in  return,  all  her  personal 
estate,  of  whatever  description,  becomes  absolutely  his.  If  she,  at  the 
time  of  marriage,  held  a  note  on  him,  the  note  was,  in  law,  paid.  It 
l)e?omes  his.  If  he  held  a  note  on  her  it,  in  law,  was  paid  or  extin- 
j^ruished  by  the  marriage.    If,  at  the  time,  she  was  indebted  to  him 
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say  $1,000,  and  possessed,  say,  $100,000,  the  law  ^ave  him  said 
sum,  and,  at  the  same  time,  paid  her  debt  to  him.  If  she  took  $1,- 
000  of  this  sum  and  paid  the  debt,  she  would  take  what  already  be- 
longed to  the  husband  by  virtue  of  the  marriage.  Suppose  she  were 
to  say  to  the  husband:  **You  got  $10,000  by  me,  whien  ought  to  pay 
this  debt."  Would  he  be  permitted  to  say  that  he  got  what  the  law 
gave  him,  and  as  she  owned  a  tract  of  land,  which  the  law  did  not 
give  him,  except  the  rent  and  use,  he  would  subject  that  to  the  pay- 
ment  of  the  debt?  Surely  a  court  of  equity  would  not  allow  this ; 
surely  it  would  say  to  him,  as  the  law  gave  him,  upon  the  marriage, 
all  the  personal  estate  then  owned  or  thereafter  acquired  by  this  wo- 
man, it  also  paid  or  extinguished  her  indebtedness  to  him.  It 
would  say  to  him,  still  more  specifically,  it  is  the  right,  without 
reference  to  the  quantity  received,  to  her  personal  estate  and  her 
earnings  that  pays  or  extinguishes  her  indebtedness  to  him. 

Now  this  common  law  rule  prevails  in  this  State,  except  as  it  is 
modified  by  statute,  which  modification  coi\slsts  in  the  wife's  retain- 
ing the  legal  title  to  her  real  estate,  and  the  husband's  non-liability 
for  the  payment  of  any  anti-nuptial  debt  of  her's,  except  to  the  extent 
that  he  received  personal  estate  from  her  by  reason  of  the  marriage. 
This  non-liability  is  more  favorable  to  him  than  was  the  common 
law  rule,  which  was  intended  to  establish  equality,  in  view  of  the 
fact  that  the  statute  allows  her  to  retain  the  title  to  her  real  estate, 
but  it  does  not  have  the  effect  not  to  pay  any  debt  that  might  be 
due  him,  because  he  is  yet  entitled  to  all  her  personal  estate,  time,  la- 
bor and  earnings,  which  should  have  the  legal  effect  of  paying  or 
extinguishintr  her  indebtedness  to  him.  She  could  still  say  to  him, 
that  the  thousands  of  dollars  that  were  once  her's,  and  out  of  which 
she  could  have  paid  the  debt,  were  now  his,  and  her  earnings,  once 
her's,  and  out  of  which  she  could  have  paid  the  debt,  were  now  his*, 
and  she,  consequently,  had  nothing  with  whi-h  to  pay.  But  he 
says:  *'You  have  land,  pay  me  out  of  that."  But  she  says:  ''You 
control  the  rents  and  income  from  that  land,  and  if  I  ofter  you  that, 
you  will  tell  me  that  you  are  entitled  to  that  bylaw."  ''Yes,  of 
course,  give  me  the  title;  you  have  that  left.  But,  instead,  the  com- 
mon law  says,  that  it  is  the  acquisition  by  the  husband  of  this  rights 
although  never  substantially  realized,  that  pays  the  wife's  indebted- 
ness to  the  husband,  and  the  reason  of  the  rule  exists,  notwithstand- 
ing our  statutory  modifications. 

This  common  law  rule,  as  to  payment,  does  not  obtain  where 
there  is  anti-nuptial  contract  not  to  be  enforced  during  coverture,  or 
where  the  wife,  by  either  contract  or  the  law,  retains  all  her  estate, 
as  a  separate  estate,  then,  in  that  case,  the  reason  ceases,  and  equity 
will  relieve  against  the  rule.  But  such  is  not  the  case  here.  The 
modifications  suggested  do  not  change  the  esseuve  of  the  reason; 
consequently,  the  rule  obtains,  and  said  indebtedness  was,  in  law,, 
paid. 

But,  it  is  said,  that  the  mortgage  gave  the  appellee  an  equity 
which  he  could  enforce  afcer  the  marriage.  Well,  the  mortgage  did 
not'convey  to  the  appellee  any  equity,  except  as  that  equity  was- 
supported  by  the  debt  that  the  equitable  conveyance  was  intended 
to  secure.  And,  if  such  debt  was  thereafter  paid,  in  fact  or  by  op- 
eration of  law,  the  lien,  or  equity,  became,  eo  inKfanti,  discharged. 
Such  lein  subsists  upon  the  debt  that  it  secures;  and,  when  that  debt 
is  paid  or  extinguished  i)y  either  actual  payment  or  payment  by  op- 
eration of  law,  the  lien  itselt  is  thereby  discharged. 

But  it  is  said,  the  divorce  restored  each  pjrty  to  all  his  property, 
not  disposed  of  before  the  commencement  of  the  action,  as  fully  as- 
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if  there  had  beeQ  no  marriage.  The  answer  to  this  proposition  is 
that  the  appellee's  property  in  these  notes  was  disposed  of  before 
the  action  was  commenced.  They  were  paid  or  extinfj^uished  by 
the  marria&:e,  and  the  divorce  did  not  revive  them. 

The  Judgment  is  reversed,  with  directions  to  dismiss  the  appellee's 
petition. 


southworth  v.  owentov  &  stamping  ground  turnpikb 

Company. 

(Filed  April  \B,  1891.) 

Turnpikes — Appellant  was  injnred  whil«  driving  in  a*  careful  manner  on 
appellee'^  tnrnpike.  his  horse  becominj^  frightened  at  a  point  on  the  road 
where 'it  is  constructed  on  the  side  of  a  hill,  there  being  a  steep  declivity 
below  the  road,  with  no  fence  to  protect  against  accident.  In  an  action  by 
him  to  recover  damages,  H^U—W,  is  the  doty  of  the  company  to  use  such 
reasonable  care  and  diligence  in  the  construction  of  its  road  as  will  enable 
travelers  to  pass  over  it  with  safety.  And,  although  the  appellant  may  have 
known  of  the  condition  of  the  road  at  the  place  of  the  accident,  yet  he  had 
a  right  to  travel  over  it,  and  if  its  condition  at  this  point  was  of  such  a 
character  as  required  a  railing  to  prevent  such  accidents,  as  is  complained  of, 
then  the  company  is  liable.  Therefore,  an  instruction  *'that  if  the  plaintiff 
knew  and  saw  at  the  time  and  place  of  the  accident,  the  condition  of  the 
road,  and  negligently  and  carelessly  drove  his  horse  thereon,  so  that  bur.  for 
his  carelessness  the  accident  would  not  have  happened,  they  must  find  for 
the  defendant,"  was  erroneous. 

Thos.  R.  Gordon  for  appellant. 

Lindsay  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

The  appellant  was  injured  while  driving  on  the  turnpike  of  the 
appellee,  his  horse  becoming  frightened  and  going  over  an  embank- 
ment that  bordered  on  the  road,  carrying  with  him  both  buggy  and 
driver,  and  now  claims  damages,  because,  he  says,  the  accident 
would  not  have  happened  but  for  the  unsafe  condition  of  the  road 
for  travel  at  the  place  where  it  occurred. 

It  appears  from  the  testimony  that  the  turnpike  at  this  point  is 
constructed  on  the  side  of  a  hill,  with  a  steep  descent  below  the 
road,  without  fence  or  railing  to  guard  against  accident.  That  the 
appellant  was  driving  in  a  careful  manner,  and  his  horse,  becoming 
suddeiUy  frightened,  jumped  to  one  side,  and  took  driver  and  buggy 
over  trie  embankment  with  it.  The  road  or  turnpike  was  not  so 
wide  at  this  point  as  in  other  places  by  reason  of  the  character  of 
the  ground  over  which  it  ran.  The  appellant  as  well  as  all  others 
had  the  right  to  use  the  road  on  the  payment  of  toll,  and  paying  for 
this  privilege,  it  was  the  duty  of  the  company  to  use  such  reasona- 
ble care  and  diligence  as  would  enable  travelers  to  pass  over  it  with 
safety. 

There  being:  no  conflict  in  the  testimony  as  to  the  injury  and  the 
manner  in  which  it  happened,  the  court  told  the  jury  "that  if  the 
plaintiff  knew,  and  saw  at  the  time  and  place  of  the  accident,  the 
condition  of  the  road,  and  negliffently  aoa    carelessly  drove  his 
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horse  thereon,  SO  that  hut  for  his  carelessness  the  accident  would 
not  have  happened,  they  must  find  for  the  defendant.*' 

This  instruction  should  not  have  been  |?iven.  It  is  evident  that 
the  appellant  saw  the  condition  of  the  road,  and  may  have  known 
as  much  about  it  as  the  directors,  still,  he  had  the  rijafht  to 
travel  over  it,  and  if  the  declivity  below  was  of  such  a  character  as 
required  a  railing  or  protection  to  prevent  such  accidents,  as  the  one 
complained  of,  the  company  is  liable.  This  condition  of  the  road 
may  have  existed  since  it  was  constructed,  yet  if  the  ordinary  shy- 
ing of  the  horse  will  likely  produce  such  danger  to  the  traveler  by 
reason  of  the  precipice,  it  was  the  duty  of  the  company  to  use  such 
precaution  as  to  prevent  such  accidents,  and  for  the  reason  that  the 
company  has  invited  the  public  to  travel  upon  it  for  pay,  reasonable 
care  must  be  exercised  in  making  the  road  safe  for  travel. 

Was  this  declivity  of  such  a  character  as  would  suggest  to  one  of 
ordinary  prudence  and  care  the  necessity  of  placing  railing  or  other 
protection  along  the  road  at  that  point,  to  prevent  such  accident,  if 
so,  this  appellee  is  rt^sponsible. 

The  judgment  below  is  reversed,  and  remanded  with  directions  to 
grant  a  new  trial,  and  for  further  pr(»ceedings  consistent  with  this 
opinion. 


KENTUCKY  SUPERIOR  COURT. 


Southern  Mutual  Lifk  Insurance  Co.  v.  Hodge. 
i  Filed  Jfarc/i  4,1891.) 

1.  Li/e  insurafici' — /^i^ht  to  reccncr — Under  a  contract  of  life  iusorance 
inrbicb  provided  that  if  the  as^ared,  after  the  payment  of  foar  annnal  pre- 
miams.  desired  to  dispose  of  tiis  policy  to  the  company,  the  company  would 
pay  to  him  the  equitable  value  either  in  cash,  or  issue  to  him  a  paid-up 
policy,  Ihe  insured  having  paid  more  than  four  annual  premiums,  is  enti- 
tled to  the  cash  value  of  his  policy  estimated  upon  the  basis  of  his  cash 
payments,  without  reference  to  notes  which  he  was  required  by  the  terms 
of  the  policy  to  execute,  and  did  execute  each  year.  As  these  notes  were 
aimply  liens  upon  the  policy  to  be  deducted  from  the  amount  to  be  paid 
when  the  assured  died,  they  are  not  to  be  considered  in  estimating  the  equi- 
table value  of  the  policy,  and  the  com'pany  can  not  plead  them  as  a  dtoanter- 
claim. 

2.  Same — Pamphlet  a  part  of  contract — Where  an  insurance  company  sends 
out  by  its  soliciting  agents  a  pamphlet  making  representations  as  the  plans 
upon  which  it  insores.such  pamphlet  is  to  be  regarded  as  part  of  a  contract 
of  insurance  entered  into  upon  the  faith  of  the  representations  contained 
therein,  and  is  to  be  considered  in  connection  with  the  policy  in  determining 
what  the  contract  was.  Southern  Mutual  Life  Insurance  Co.  v.  Montague, 
84  Ky.,  666. 

3.  Same — Z;Vw/Vj//tf«— Although  this  action  by  the  insured  to  recover  the 
equitable  value  of  his  policy  was  not  brought  for  fourteen  years  after  he 
ceased  to  pay  and  the  company  forfeited  the   policy,   it  is  not  barred  by 
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limitation.  The  amoDnt  to  which  the  insxired  was  entitled  was  held  by  the 
<M>mpany  in  trast  for  him,  and  his  canse  of  action  did  not  accrue  until  de- 
mand and  refusal.  Moreover,  the  company  concedes  its  liability,  and 
denies  merely  tV>at  it  is  liable  to  the  extent  claimed. 

4.  Value  of  policy— tL»  the  insured  had  paid  to  the  company  fB-lO  and 
the  company  had  used  this  money  fourteen  years,  the  sum  of  Jt49  fixed  by 
the  chancellor  as  the  amount  which,  upon  equitable  principles,  the  company 
should  pay  to  the  insured,  was  not  too  much. 

Blue  &  Blue  for  appellant, 

Nunn  &  Cruce  for  appellee. 

Appeal  from  Crittenden  £)ircuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

In  December,  ISGO.  appellant  issued  its  policy  of  insurance  for 
$5,000  on  the  life  of  the  appellee.  When  the  policy  was  issued,  ap- 
pellee paid  H  cash  preiniuni  of  $70,  and  executed  his  note  to  the 
company  for  $(>0,  and  each  year  thereafter  he  was  to  pay  a  cash  pre- 
mium of  S69  and  execute  his  note  to  the  company  for  !:;G(>.  The  ap- 
pellee was  required  to  pay  the  ititerest  annuall3'  on  each  of  his  notes 
in  advance,  but  it  was  not  obligatory  upon  him  to  pay  the  principal, 
the  expectation  beinj?  that  the  yearly  dividends  to  which  he  would 
be  entitled,  would,  in  the  event  he  lived  long  enough,  extinguish 
the  notes,  or  render  their  execution  unnecessary.  But  in  the  event 
they  did  not,  the  unpaid  notes  and  accrued  interest  were  to  be  levied 
on  the  policy,  and  the  amount  was  to  be  deducted  from  the  amount 
to  be  paid  to  the  beneficiary  on  the  death  of  the  assured.  It  was 
also  agreed  that  if  the  assured,  after  the  payment  of  four  annual  pre- 
miums, desired  to  <iispose  of  his  policy  to  the  company,  the  company 
"would  pay  to  him  the  equitable  value  either  in  cash  or  issue  to  him  a 
paid-up  policy,  /.  r'.,  a  policy  for  a  fixed  sum,  payable  at  his  death. 
Appellee  paid  the  annual  cash  premiums  and  the  interest  in  advance 
on  the  notes  for  eight  years — the  total  amount  paid  by  him  being 
^40 — when  he  ceased  to  pay,  and  the  company  forfeited  his  policy. 
He  demanded  of  the  company  the  cash  value  of  his  i)olicy  or  a  paid- 
up  policy,  and  the  company  in  February,  1887,  by  letter  offered  him 
$36  in  cash,  or  a  paid-up  policy  for  j^85,  which  he  refused  to  accept, 
and  instituted  this  suit,  obtaining  a  judgment  against  the  company 
for  $449,  with  interest  from  February,  1887,  From  this  judgment 
the  company  appeals. 

The  case  of  this  same  appellant  against  Montague,  84  Ky.,  655, 
is,  in  all  its  essential  features,  similar  to  the  present  case,  and  is, 
in  our  judgment,  conclusive.  The  distinction  endeavored  to  be 
drawn  t)y  the  appellant  between  the  case  referred  to,  and  this 
'Case,  is: 

1.  That  here  the  plea  of  the  statute  of  limitation  is  interposed, 
when  it  was  not  relied  on  in  the  Montague  case. 

2.  In  the  Montague  case  the  unpaid  notes  of  the  assured  were 
not  pleaded  as  a  counter-claim,  as  is  the  case  here. 

1.  As  to  the  plea  of  the  statute  of  limitation,  the  company 
has  not  denied  its  liability;  it  concedes  it,  but  denies  that  it  is  liable 
to  the  extent  claimed.  And  further,  if  the  plaintiff  was  entitled  to 
anything,  the  amount  to  which  he  was  entitled  was  held  by  the 
company  in  trust  for  him,  and  his  cause  of  action  did  not  accrue 
until  demand  and  refusal. 

2.  It  seems  to  us  that  the  Montague  case  is  conclusive  on  the 
question  of  tlie  counter-claim.    There  the  company  held  Montague's 
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unpaid  notes,  and  with  that  fact  before  the  court,  adjudged  to  him 
an  unpaid  policy,  based  upon  his  cash  paynrients,  disregarding  the  un- 
paid notes.  It  was  not  necessary  t(»  plead  the  notes  as  a  counter- 
claim, that  is,  to  set  them  up  as  a  cause  of  action  against  appellee* 

The  fact  appearing  that  he  owed  the  notes,  if  they  were  proper  mat- 
ters to  be  considered  in  determining  the  value  of  the  policy,  the  court 
would  have  taken  them  into  consideration,  though  they  were  not 
relied  on  by  pleading  as  a  counter-claim.  The  notes  were  simply 
liens  upon  the  policy  to  be  deducted  from  the  amount  to  be  paid 
when  the  assured  died.  They  were  not  assets  in  the  hands  of  the 
company,  except  to  the  extent  they  would  reduce  its  liability  in  the 
contingency  named.  The  value  of  the  policy  was  determined  by 
the  court  upon  the  basis  of  the  amount  of  the  cash  premiums  which 
were  paid. 

The  facts  here  are  that  the  appellee  paid  to  the  company  $640. 
He  had  paid  promptly  his  annual  premiums  for  more  than  four 
years;  under  the  contract  his  policy  was  to  have  some  value  to  him^ 
even  if  he  did  fail  to  pay  the  premiums  afterwards.  The  company 
used  this  money  for  fourteen  years,  and  it  seems  to  us  that  the  sum 
of  $449  fixed  by  the  chancellor  as  the  amount  which,  upon  equitable 
principles,  the  company  should  pay  to  the  appellee,  is  not  loo  much. 

If  the  appellee^s  contention  should  be  sustained,  that  provision  al- 
lowing the  assured  the  equitable  value  of  his  policy,  after  the  pay- 
ment of  four  annual  premiums,  would  be  a  mere  myth. 

In  fact,  according  to  appellant's  theory,  if  the  appellee  had  ceased 
to  pay  alter  paying  the  fourth  premium,  he  would  have  been  largely 
indebted  to  the  company. 

The  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


L.  &  N.  R.  R.  Co.  V.  Ritteb's  adm'b. 

Filed  March  25,  1891.     Appeal  from  Barren  Circuit  Court.     Opiniou  of  the 
court  by  Presiding  Jud>;e  Barbour,  affirming. 

1.  Bunini  of  proof— Pr€5umf>tion  ^' //<^/4'f//r£'— Although  the  Court  of  Ap- 
peals, upon  a  former  appeal  in  this  case,  neld  that  where  a  pas;$enger,  being 
carried  on  a  train,  is  injured  by  an  accident  occurring  to  the  train,  the  legal 
presumption  arises  that  the  accident  and  consequent  injury  were  caused  by 
the  nej^iect  of  the  carrier,  and  that  the  burden  is  on  the  carrier  to  show  that 
the  accident  was  not  occasioned  by  its  ne^lij^ence.  it  was  not  meant  that  th& 
mere  proof  of  the  injury,  without  any  proof  of  the  attendint;  circum- 
stances, renders  the  carrier  liable.  All  the  court  meant  was  that  when  the 
plaintiflf  showed  the  injury  and  the  attending  circumstances,  and  from 
them  it  did  not  appear  that  the  injury  was  caused  by  a  evj  ma/or,  the  burden 
was  then  shifted  to  the  defendant.  Therefore,  the  mere  admission  of  the 
injury  by  the  defendant  was  not  sufficient  to  place  upon  it  the  burden  of 
proof,  and  entitle  it  to  the  concluding?  argument  to  the  jury. 

2.  Satne^Amcttdnwnt  of  pleadiiv^ — T^ie  defendant  havinj^  made  an  issue 
which,  confessedly,  gave  to  plaintiff  the  concludinif  argument  to  the  jury. 
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and  earnestly  fought  the  is^ue  before  the  jury  npon  several  trials,  the  court 
did  not  abuse  its  diAoretion  iu  refusing  to  allow  the  defendant  to  file  an 
amended  answer  abandoning  this  issue  for  the  mere  purpose  of  getting  the 
oonclndinflf  argument  to  the  jury. 

Porter  Jb  MoQuown  for  appellant;  W.  P.  D.  Bush  and  Boles  k  Duff  for 
appellee. 

GOODIN   Y.  TlNSLBT,  &0, 

Filed  March  25,  1891.     Appeal  from  Knox  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Fraud  in  obtaining  judgment —  Power  of  attorney  to  consent  to  judgment — An 
attorney  employed  to  defend  his  client's  title  to  property  can  not  volunta- 
rily surrender  it,  and  if,  without  authority,  he  consents  to  a  judgment  to 
that  effect,  his  client  may,  if  he  attacks  the  judgment  in  time,  have  it  set 
aside  upon  the  ground  of  fraud  practiced  by  the  successful  party  in  obtain- 
ing the  judgment. 

A  married  woman,  in  an  action  against  her  husband,  filed  a  petition 
claiming  as  her  separate  estate  certain  notes  which  were  sought  to  be  sub- 
jected by  the  husband's  creditors.  Although  the  facts  showed  that  she  was 
entitled  to  the  notes,  a  judgment  was  entered  reciting  that  ber  attorney, 
'^consenting  thereto,  and  waiving  her  right"  to  the  debt  sought  to  be  sub- 
jected, it  *'is  hereby  adjudged  to  the  plaintiffs,  and  they  have  the  sole  and 
exclusive  right  to  collect  the  same."  Within  three  months  and  a  half  after 
the  judgment  was  rendered,  this  suit  lo  vacate  it  was  instituted,  the  plain- 
tiff alleging  that  she  never  consented  to  the  judgment  and  had  no  knowl- 
edge of  it.  Held — That  the  court  erred  in  sustaining  a  demurrer  to  the 
petition. 

2.  Married  women— Quaere — Can  a  married  woman  confer  upon  her  attor- 
ney authority  to  surrender  her  title  to  property  ? 

James  T.  Hays  for  appellant ;  J.  H.  Tinsley  for  appellee. 

Meadows  v.  Meadows. 

Filed  March  25,  1891.    Appeal  from  Whitley  Court  of  Common  Pleas.   Opin- 
ion of  the  court  by  Judge  Young,  reversing. 

Divorce — In  this  action  by  the  wife  for  a  aivorce,  upon  the  ground  that 
•he  and  her  husband  had  lived  separate  and  apart  without  any  cohabitation 
for  five  consecutive  years  next  before  the  institution  of  the  suit,  the  facts 
being  such  as  to  entitle  her  to  an  absolute  divorce,  the  court  should  have 
granted  her  such  a  divorce,  and  not  merely  a  divorce  from  bed  and  board. 
The  provision  of  the  statute  allowing  the  chancellor  discretionary  power  to 
divorce  from  bed  and  board  is  not  arbitrary  or  unlimited,  but  a  sound  legal 
discretion  only,  to  be  exercised  with  a  just  and  reasonable  regard  for  the 
rights  and  obligations  of  both  parties. 
Perkins  A  Harding  for  appellant. 

Steble  v.  Steele. 

Filed  March  25,  1891.   Appeal  from  Whitley  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Young,  reversing. 

1.  Divorce — The  husband  having  abandoned  the  wife  and  fled  to  another 
State  to  avoid  prosecution  for  bigamy,  and  the  abandonment  haviui?  con- 
tinned  for  more  than  one  year,  the  wife  was  entitled  to  an  absolute  divorce, 
and  not  merely  a  divorce  from  bed  and  board. 

2.  ^me — If  at  the  marriage  of  the  plaintiff  and  defendant,  the  defendant 
had  a  living  wife  from  whom  he  had  never  been  divorced,  his  marriage  with 
the  plaintiff  was  absolutely  void.  But  while  these  facts  are  alleged,  there  is 
DO  attempt  to  prove  them. 

Perkins  <fc  Harding  for  appellant. 
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Dknt  t.  Md&pht. 

Filed  March  io,  1891.    Appeal  from  Hardin  Circoit  Coart.    Opinion  of  th» 
court  by  Jodt^e  Yoi>t.  reversing. 

1.  IVnrrattty  tn  sa.'ts  of  pcrsoual  prvperty — In  sales  of  personal  property  rep- 
resentations by  the  (teller  prior  to  the  sale,  and  forming  no  part  of  the  con- 
tract when  made,  do  not  amount  to  a  warranty.  To  constitute  a  warranty 
the  seller  mnst  a-'*<*ert  a  fact  upon  which  he  is  informed  and  the  bnyer  is 
ignorant,  and  not  merely  state  an  opinion  as  to  the  quality  or  soundness  of 
the  goodA. 

2.  St  me — Where  an  article  is  sold  by  the  manofactnrer,  the  law  implies  a 
warranty  that  it  is  suitable  for  the  purposes  for  which  he  knows  it  is  to  be 
used.  But  if  the  seller  was  not  the  mannfactorer.  and  he  knows  no  more 
abont  the  quality  and  fitness  of  the  article  than  the  boyer.  no  warranty  is 
implied,  and  the  seller  Is  not  liable  for  injory  resulting  from  a  latent  defect 
not  known  to  him. 

The  plaintiff  purchased  from  defendant  a  certain  brand  of  fertilizer  upon 
the  faith  of  recommendations  in  circulars  issued  by  defendant,  which  plain- 
tiff had  seen  prior  to  the  sale.  At  the  time  of  the  sale  nothing  was  said  by 
either  party  as  to  the  value,  character  or  quality  of  the  goods.  By  reason 
of  a  latent  defect  in  the  fertilizer  plaintiff's  crops  were  injured.  Defendant 
was  not  the  manufacturer.  Hfld — That  there  was  neither  an  express  nor 
an  implied  warranty,  and  plaintiff  can  not  recover  for  the  injury  to  his 
crops  unless  it  was  caused  by  some  defect  known  to  defendant  at  the  time 
of  the  sale. 

3.  Same — As  there  was  attached  to  the  fertilizer  a  label  bearing  a  certified 
copy  of  the  analysis  made  by  the  director  of  the  agricultural  experiment 
station  at  Lexington,  as  required  by  statute,  defendant  was  in  some  meas- 
ure at  least  protected  by  this  analysis. 

4.  Same — If  the  fertilizer  was  worthless,  defendant  is  liable  to  plaintiff 
for  the  amount  he  paid  for  it. 

George  W.  Stone  and  J.  C.  Poston  for  appellant;  W.  R.  Haynes  and  J.  P. 
Hobson  for  appellee. 

Davis  v.  Davis*  adm'b. 

Filed  March  25,1891.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  reversing  on  original  and  cross>appeal. 

1.  Con$tnution  of  comptvmise  agreement  behccen  hiits—SX  the  appraisement 
of  the  property  of  a  decedent,  the  appellant,  one  of  the  sons  of  the  dece- 
dent, claimed  an  interest  in  certain  property  as  a  partner  of  his  father,  and 
claimed  certain  other  property  absolutely,  but  the  other  heirs  being  unwill- 
ing to  allow  his  claims,  executed  to  him,  by  way  of  cpmpromise  or  settle- 
ment, a  writing,  by  the  terms  of  which  they  burrendered  to  him  certaia 
property  and  promised  to  pay  him  §100.  Appellant,  without  protest,  then 
stood  by  and  saw  the  appraisement  of  all  the  property  not  specified  in  the 
writing.  //<•/*/— That  appellant,  by  the  compromise,  gave  up  all  claim  to 
the  property  not  specified  in  the  writing. 

2.  Judgment  against  administrator — It  was  error  to  render  judgment  against 
the  administrator  for  the  $100,  as  he  was  not  a  party  to  the  action  by  appel- 
lant on  the  contract,  except  in  his  individual  cap  city,  and  no  judgment 
was  sought  against  him  in  that  action  as  administrator. 

J.  P.  Uobson  and  W.  H.  Marriott  for  appellant;  James  C.  Poston  for  ap- 
pellee. 

Stewabt  v.  Stbwabt. 

Filed  March  25,  1891.    Appeal  from  Spencer  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Divorce — In  this  action  by  the  husband  for  a  divorce  upon  the  gronnd 
that,  at  the  time  of  the  marriage,  the  wife  was  pregnant  by  another  man, 
without  the  plaintiff's  knowledge,   it  appears  that  plaintiff,  prior  to  the 
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marriage,  had  knowledge  of  the  fact  that  the  wife  did  not  have  a  good 
character  for  virtue.  Several  witnesses  testify  that  after  the  birth  of  th& 
child  they  heard  plaintifiF  acknowledge  that  the  child  was  his,  and  althoagh 
plaintiff  must  have  known  some  time  before  the  birth  of  the  child  that  it 
woald  be  born  too  soon  to  have  been  begotten  after  his  marriage,  he  con- 
tinued to  live  with  defendant  until  the  birth  of  the  child.  Beid—TYiAi  under 
thesb  circumstances  this  court  can  not  say  the  chancellor  erred  in  refus' 
ing  a  divorce. 

Anderson  &  Reasor  for  appellant;  A.  P.  Harcourt  for  appellee. 

Eastebn  Kentucky  Railwat  Company  v.  Whittington's  adm^b. 

Filed  April  15,  1891.     Appeal  from  Greenup  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reversing. 

1.  Burden  of  proof — In  an  action  against  a  corporation  to  recover  a  bal- 
ance due  plaintiff  on  his  salary  as  manager  of  the  corporation,  the  defend- 
ant admitted  plaintiff's  claim  but  pleaded  a  counter-claim.  The  reply 
traversed  the  allegations  of  the  answer,  and  alleged  further  that  in  January, 
1888,  defendant  settled  with  plaintiff  for  his  salary  and  services  for  the  year 
1887,  and  ci^edited  it  on  its  books  with  the  full  amount  of  his  salary,  with- 
ont  asserting  any  claim  as  now  set  up  in  its  answer,  and  these  facts  plain- 
tiff pleaded  as  an  estoppel.  ^r/</~That  the  court  erred  in  ruling  that  the 
burden  of  proof  was  on  plaintiff,  and  that  he  had  the  right  to  conclude  the 
argument.     The  burden  was  clearly  on  defendant. 

2.  Estoppel — The  act  of  defendant  in  crediting  plaintiff  with  his  salary 
does  not  operate  to  estop  defendant  from  setting  up  a  valid  claim,  although 
it  existed  at  the  time  the  credit  was  given.  An  estoppel  is  predicated  upon 
the  idea  that  the  party  sought  to  be  estopped  has,  by  his  conduct,  act  or 
concealment,  misled  the  other  party. 

£.  F.  Dulin  for  appellant;  F.  B.  Trussell  and  Ireland  k.  Ireland  for  ap- 
pellee. 

GlYBNS,  HeADIjEY  9l  Co.  V.  JOBDAN. 

Filed  April  16,  1891.     Appeal  from  Louisville  Chancery  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Statute  of  frauds — Coliaternl  vnderfakittg—kvL  agreement  by  the  defend- 
ant with  plaintiffs,  that,  if  they  would  advance  money  to  a  certain  firm,  he 
would  see  that  the  firm  invested  the  money  in  tobacco,  for  which  they  had 
already  contracted,  and' would  ship  it  to  plaintiffs,  was  a  collateral  under- 
taking, and,  not  being  in  writing,  is  not  binding. 

2.  Pleading  legal  conclusion — An  allegation  that  defendant  and  the  firm  to 
which  plaintiffs  advanced  the  money,  converted  the  tobacco  to  their  own 
nse,  although  defendant  knew  it  was  in  lien  to  the  plaintiffs,  was,  when 
taken  in  connection  with  the  other  facts,  but  a  legal  conclusion,  the  facts 
constituting  the  conversion  not  being  alleged.  The  fair  inference  is  that 
plaintiffs  charge  a  conversion,  because  the  firm,  to  which  the  money  was  ad- 
vanced, failed  to  deliver  the  tobacco  to  them. 

8.  Amended  petition — Departure — As  the  cause  of  action  set  up  in  the  origi- 
nal petition  was  upon  the  contract,  for  a  breach  of  which  plaintiffs  sought 
to  recover  an  amended  petition,  seeking  to  recover  for  a  conversion  of  the 
tobacco,  a  tort,  was  a  departure,  and,  therefore,  added  no  strength  to  the 
petition.  An  amended  petition  must  pertain  to  the  cause  of  action,  as 
originally  se*  u  p. 

Hargis  &  Estin  for  appellants;  Walter  Evans  for  appellee. 

LswiB  9l  Hantobd  v.  Deposit  Bank  of  GiiASOOw. 

FUed  April  15, 1891.     Appeal  from  Barren  Circuit  Court.     Opinion  of  th* 

court  by  Presiding   Judge  Barbour;  reversing. 

Distribution  of  partneiship  and  individual  assets — When  a  partnership  firm 
beoomes  insolvent,  having  partnership  property  and  partnership  creditors, 
and  also  individual  property  and  individual  creditors,  and  the  partner- 
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ship  creditors  exhaDst  the  partnership  property,  the  individual  creditors 
have  a  priority  of  right  to  receive  an  equal  percentaf^e  of  their  claims  ont 
of  the  individual  assets,  and,  if  any  thin;;  remains,  it  is  to  be  distributed 
among  both  classes,  pari  passu.  But,  in  this  case,  there  was  no  occasion  for 
the  application  of  this  rule. 

The  firm  of  L.,  B.  &  0.  was  dissolved,  ^nd  was  succeeded  by  the  firm  of 
L.  &  B.  This  latter  firm  was  also  dissolved  and  was  succeeded  by  L.,  who 
assumed  the  payment  of  the  debts  of  both  firms.  The  firm  of  L.,  B.  &  C. 
had  no  assets.  The  assets  of  the  firm  of  L.  ^  B.  were  not  sufficient  to  pay 
exceeding  10  per  cent,  of  the  claims  against  that  firm.  The  individual  as- 
sets of  L.  were  sufiicient  to  pay  about  60  per  cent,  of  his  individual  debts. 
/r^/(/— That  the  lower  court  orred  in  holding  that  the  creditors  of  L.  &  B. 
were  entitled  only  to  the  aefbets  of  that  firm,  and  were  not  entitled  to  share 
in  the  individual  assess  of  L.,  and  then  allowing  the  creditors  of  L.,  B.  &.  C. 
Xofitkhx^  pro  rata  with  the  individual  creditors  of  L.  in  his  individual  assets. 
The  whole  assets  should  have  been  treated  as  one  fund  and  the  creditors  of 
the  two  firms,  and  the  individual  creditors  of  L.  should  have  shared  in  them 
pro  fata, 

George  T.  Duff  and  Charles  8.  Grubbs  for  appellants;  Porter  is  McQuown 
for  appellee. 

CoHM  Bbob.  is  Co.  V.  Fisher,  tfco. 

Filed  April  22, 1891.    Appeal  from  Henderson  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  aflirming. 

Debtor  and  creditor  -  Unlawful  preference — Tobacco  factors  advanced 
money  to  one  who  was  engaged  in  buying  and  preparing  tobacco  for  mar- 
ket, under  an  agreement  upon  his  part  to  invest  the  money  in  tobacco  and 
ship  the  tobacco  to  them  for  sale,  out  of  which  they  were  to  be  repaid  the 
amount  advanced,  interest  and  commissions.  He  also  agreed  to  execute  a 
mortgage  to  them  on  all  the  tobacco  he  had  bought  or  would  lafterward  buy, 
and  the  mortgage  was  executed  pursuant  to  the  agreement.  Held — That 
the  mortgage  was  not  an  act  of  preference  within  the  act  of  1856.  Brooks- 
Waterfleld  Co.  v.  Staton's  adm'r,  79  Ky. 

S.  B.  &  R.  D.  Vance  for  appellants;  Hugh  Rodman  for  appellee. 

Sullivan,  &o.  v.  Fbankfobt  Building  and  Loan  Association. 

Filed  April  22,  1891.    Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  dismissing. 

1.  Appeal  from  void  judgment — There  can  be  no  appeal  from  a  void  judg- 
ment until  there  has  first  been  a  motion  in  the  lower  court  to  set  it  aside. 

2.  Summons  on  cross-petition — Where  a  defendant  proceeds  against  co-de- 
fendants by  cross-petition  no  judgment  can  be  rendered  by  default  on  the 
cross-petition  unless  summons  issued  thereon  has  been  served  upon  the  de- 
fendants to  the  cross-petition.  The  fact  that  process  on  the  original  pe- 
tition, which  describes  the  debt  set  up  in  the  cross-petition,  has  been  served 
on  all  the  defendants,  does  not  dispense  with  the  necessity  of  summons  on 
the  cross-petition. 

3.  Return  on  summons — An  indorsement  on  a  summons  with  no  signature 
to  it  is  not  sufficent  evidence  of  service. 

4.  Judgment  void  as  to  one  defendant  void  as  fo  all — A  judgment  rendered 
against  persons  jointly  liable  is  an  entirety,  and,  if  void  as  to  pne  defend- 
ant, is  void  as  to  all.    It  is  different  where  the  parties  are  severally  liable. 

In  a  proceeding  by  a  creditor  of  a  decedent  against  the  heirs  to  subject 
land  of  the  decedent,  a  joint  judgment  against  the  defendants  being  void 
as  to  one  is  void  as  to  all. 

J.  W.  Rodman  for  appellants;  W.  H.  Posey  for  appellee. 
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McKee  v.  Stein's  gd'n. 
{Filed  Feb.  14,  1891.) 

1.  Practice  in  civil  cases— Partial  transcript — Where  th^  appellant  files  only 
a  partial  transcript  of  the  record,  it  will  lib  preaamed  in  this  conrt  that  the 
omitted  parts  of  the  record  contain  sufficient  evidence  to  sustain  the  judg- 
ment rendered. 

2.  Judicial  sales — Appraisement — When  land  is  sold  at  a  judicial  sale  in 
which  the  defendant  has  no  conditional  ri(;ht  of  redemption,  there  is  no 
necessity  for  a  previous  appraisement  of  the  property. 

3.  Same — Right  of  redemption — A  purchaser  at  a  judicial  sale,  who  fails  to 
pay  the  sale  bonds  when  due,  has  no  right  of  redemption  when  the  land  is 
sold  a  second  time  to  sntisfy  his  unpaid  bonds.  And  this  is  true  where  the 
owner  of  the  land  was  defendant  in  the  suit  and  purchaser  at  the  first  sale 

Samuel  McKee  for  appellant. 

A.  E.  Wilson  and  H.  T.  Barker  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

At  a  sale  of  appellant's  land,  made  September,  1885.  under  judg- 
ment of  court,  he  became  the  purchaser,  and  with  his  surety  executed 
for  the  amount  bid,  three  bonds,  payable  respectively  in  six,  twelve 
and  eighteen  months.  But  failing  to  pay  the  last  one  due  of  them, 
an  attachment  was  issued  against  him  and  his  surety,  which  was, 
however,  upon  their  motion,  respited  by  the  court,  until  a  day 
named,  upon  terms  that  appellantsurrendertheproperty  sosold  and 
purchased  by  him,  to  be  again  sold  for  cash  by  the  marshal  of  court 
upon  ten  day's  notice,  and  that  the  surety  bid  at  the  sale  when  made 
enough  to  pay  the  bond,  interest  and  costs,  which  terms  were  ac- 
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cepted  by  them.  And  the  land  having  been  surrendered,  was,ander 
Judgment  of  April,  1887^  sold  by  the  mar8hal,May  5, 1887,  when  ap- 
pellee became  purchaser,  and  afterwards  paid  the  amount  bid  into 
court. 

But  the  report  of  sale  was  excepted  to  and  reversal  of  the  Judg- 
ment confirming  it  is  now  asked  upon  the  principal  ground  the 
marshal  did  not,  previous  to  making  sale,  cause  ^he  land  to  be  val- 
ued under  oath  by  two  disinterested  housekeepers,  as  counsel  argues 
article  8,  chapter  63,  General  statutes,  requires. 

The  statute  first  enacted  in  1878  affords  to  a  defendant  the  same 
right  to  redeem  his  land,  sold,  in  pursuance  ot  an  order  or  judgment 
of  court,  for  less  than  two-thirds  of  its  appraised  value,  that  he 
already  had,  in  c»ase  of  sale  under  execution.  But  when  a  sale  is 
made  without  beins:  subject  to  the  conditional  right  of  redemption, 
there  Is  no  reason  for  previous  appraisement. 

The  design  of  giving  one  year  in  which  a  defendant  may  redeem 
his  land,  sold  under  order  or  judgment,  is  to  afiord  him  an  opportu- 
nity to  relieve  himself  against  sacrifice  of  his  property,  by  an  en- 
forced public  sale.  But  a  purchase  at  such  sale,  whether  made  by 
the  defendant  himself  or  another,  is  the  voluntary  act  of  the  bidder, 
and  an  undertaking  that  he  makes  it  in  good  faith  and  will,  without 
any  reservation,  comply  with  its  terms.  Consequently,  a  failure  to 
promptly  pay  the  sale  bonds,  as  they  fall  due,  not  only  subjects  the 
•purchaser  and  his  surety  to  process  for  contempt  of  court,  but  the 
land  to  absolute  sale  to  pay  the  bonds. 

Before  the  siile  of  1885  took  place  the  land  was  appraised,  as  re- 
quired by  statute,  and  appellant  being  then  in  the  attitude  of  de- 
fendant to  the  action  or  proceeding,  wherein  the  judgment  or  order 
for  recovery  of  the  debt  against  him  was  rendered,  would  have  had 
the  right  to  redeem  il  the  land  had  been  purchased  by  another  per- 
son for  les.s  than  two-thirds  of  its  value;  otherwise,  not.  But  it 
does  not  appear  whether  the  land  then  sold  for  less  than  two-thirds 
of  its  value  or  not,  nor  is  it  material,  as  appellant,being  the  purchaser, 
retained  both  title  and  possession  of  the  and,  and,in  fact,  got  longer 
indulgence  than  he  would  have  had,  if  it  had  been  subject  to  re- 
demption from  another  person. 

If  the  purchaser  at  the  first  sale  had  been  a  stranger  he  Would 
have  had  no  pretense  of  right  to  redeem  the  land  sold  to  satisfy  the 
sale  bonds  he  had  failed  to  pay,  for  he  would  not  have  been  a  de- 
fendant in  the  contemplation  of  the  statute.  And  as  appellant 
chose  to  place  himself  in  the  position  ')fpurchaser,both  reason  and  jus- 
tice require  he  should  be  treated  in  the  same  way;  otherwise,^  de- 
fendant by  simply  becoming  bidder  of  his  own  land,  though  in  bad 
faith,  might  practically  exercise  the  right  of  redemption  more  than 
once  during  the  process  of  collecting  from  him  the  same  debt,  and 
hold  theJand,  the  right  of  redemption  attaching  not  one,  but,  as  in 
this  case,  three  years  from  date  of  the  first  sale.  We  are|satisfied  it 
was  not  intended  by  the  statute  that  the  defendant  or  any  other 
purchaser  should  have  the  right  to  redeem  the  same  land  from  a 
second  sale  made  to  satisfy  sale  bonds  given  at  the  first. 

It  api>ears  that  provision  was  made  in  the  judgment  of  1885  that 
the  proceeds  of  the  land  therein  directed  to  be  sold,  should  be  ap- 
plied, first,  to  pay  a  mortgage  debt  of  one  Parr;  second,  to  pay  $1,000 
to  appellant,  value  of  his  homt^tead  right;  and,  third,  the  debt  of 
appellee,  Maynell,  guardian.  But  in  the  judgment  appealed  from, 
the  whole  amount  bid  and  paid  into  court  l^y  appellee,  Hilpp,  was 
directed  paid  to  appellee,  Maynell.  As  appellant  has  h^d  copied  and 
filed  in  this  court  only  a  partial  transcript  of  the  record,  it  must. 
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according  to  a  settled  rule  of  this  court,  be  presumed,  in  support  6f 
the  ludgment,  that  the  omitted  portion  would  show  the  $1,000  was 
paid  to  appellant  out  of  the  two  sale  bonds  first  due,  or  otherwise, 
ibr  the  proceeds  of  the  last  one  of  them  only  was  paid  to  appellee 
Maynell. 
Judgment  affirmed. 


Leavell  v.  Poobe. 
(Filed  March  10,  1891.) 

1.  Appeal— Final  orc/er— The  decision  of  a  court  refusing  to  appoint  a  re- 
ceiver to  take  possession  of  land,  involved  in  an  action  by  a  vendor  to 
enforce  his  lien,  is  a  final  order,  from  which  an  appeal  may  be  taken. 

2.  Liens — Vendor  and  Vendee — A  vendor's  or  mortgagee's  lien  does  not 
-embrace  the  rents  of  the  land  in  lien,  the  vendee  or  mortgagor  having  an 
absolote  right  to  the  rents,  even  though  an  action  be  pending  to  enforce  the 
lien  on  the  land.  But  when  a  receiver  has  been  appointed  to  take  charge  of 
the  renta,  or  the  rent  has  been  attached,  or  by  contract  the  rent  is  subject 
U>  the  lien  for  the  purchase  money,  the  rule  is  otherwise. 

3.  Same — Lis  pendens — In  order  that  property  may  be  subject  to  a  h's  pen- 
-dens  lien  it  is  essential  that  three  elements  concur,  viz  : 

First.  The  property  must  be  of  a  character  to  be  subject  to  the  lien,  and 
it  mast  be  in  the  grasp  of  the  court  in  the  pending  suit. 

Second.  The  court  must  have  jurisdiction  both  of  the  persons  and  the 
property  involved  in  the  action,  but  it  is  sufficient  if  jurisdiction  of  the 
person  is  acquired  through  the  property. 

Third.     The  property  must  be  sufficiently  described  in  the  pleadings. 

J.  W.  S.  dements  for  appellant. 
Jnq.  \V.  Lewis  for  appellee. 
Appeal  from  Washington  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellee,  a.s  the  assignee  of  Merritt,  instituted  an  equitable 
action  against  T.  and  L.  A.  Leavell  to  enforce  a  vendor's  lien  on  a 
tract  of  land  sold  them  by  Merritt.  They  resisted  payment  and 
asked  for  a  rescission  of  the  contract  on  account  of  improper  title, 
and  for  an  accounting,  <S:c. 

During  the  pendency  of  the  litigation,  the  appellee  asked  for  the 
appointment  of  a  receiver  to  take  possession  of  the  land  and  collect 
the  rents,  but  the  court  refused  to  appoint  a  receiver,  and  the  appel- 
lee did  not  appeal  from  the  court's  decision,  which,  being  final  and 
unreserved,  must  be  deemed  conclusive  upon  the  appellee. 

But  the  appellee  and  the  Leavells  made  an  agreement  as  to  the 
rent  o\  said  land  for  the  year  1881,  in  which  it  was  agreed  the 
Leavells  might  sow  a  certain  amount  of  the  land  in  wheat  and  rye, 
and  gather  the  crops  the  ensuing  season,  but  it  was  stipulated  '*that 
the  agreement  was  not  to  affect  any  question  in  the  case  or  the 
liabiliaties  of  the  defendants  to  pay  rent  for  the  time  they  need  the 
land,  or  their  liability  on  any  issue  in  the  case.'' 

In  March,  1881,  the  court  rescinded  the  contract  on  equitable 
terms,  and  referred  the  case  to  the  master  to  report  as  to  the  amount 
of  purchase  money  paid,  and  rents  and  improvements.  In  this 
Judgment  there  is  this  recited:  *»And  the  defendants  being  in  court 
iigree  to  cultivate  in  husband-like  manner  the  said  land,  and  to  ac- 


Digitized  by  VjOOQIC 


52  LEAVELL    V.    POORE. 

count  for  reasonable  rent  for  said  land  for  the  year  1881,  subject  to 
theXuture  orders  of  the  court," 

In  March,  1882,  the  master  reported,  which  was  confirmed,  and  a 
final  judgment  rendered  accordingly)  allowing  the  defendants 
$3,014.09,  with  interest,  subject  to  a  credit  of  $400  for  the  rent  of  the 
land  up  to  8eptember,  1882,  the  time  at  whicli  the  possession  was  to- 
be  given,  as  directed  in  the  judgment. 

The  judgment  in  all  its  parts  was  excepted  to,  and  appealed  to 
this  court,  which  this  court  reversed,  deciding  that  the  vendor's  title 
was  good,  and  the  land  was  t^ubject  to  the  lien  for  the  purchase 
money,  and  the  defendants  were  not  entitled  to  a  rescission  of  the 
contract,  and  directed  that  the  land  be  sold  to  satisfy  the  lien  for  the 
purchase  money. 

Upon  the  return  of  the  case  a  judgment  was  rendered  in  accord- 
ance with  the  mandate  of  this  court,  but  before  the  sale  of  the  land 
the  appellee  obtained  an  attachment  against  the  defendants  upon* 
the  ground  that  the  land  was  not  sufilcient  to  pay  the  judgment^ 
and  his  debt  would  be  endangered,  &c.,  which  attachment,  by  way 
of  garnishee,  was  levied  on  $424,  evidenced  by  a  note  made  by  Jas. 
Dean  to  the  defendants  for  the  rent  of  the  farm  for  the  year  1884, 
The  appellant,  J.  B.  Leavell,  intervened,  claiming  that  he  was  an 
assignee  for  value  of  the  note  before  the  attachment  was  issued.  The 
appellee  contended,  first,  that  the  appellant  having  received  the 
assignment  from  the  defendants  during  the  pendency  of  the  suit,  he 
was  a  lis  pendens  purchaser,  consequently  he  acquired  no  right  to 
the  note  as  against  their  claim  by  reason  of  his  purchase  of  it;  and,, 
second,  that  the  purchase  was  collusive  and  fraudulent. 

In  order  to  constitute  a  lis  pendens^  it  is  essential  that  three  ele- 
ments concur;  first,  the  property  must  be  of  a  character  to  be  sub- 
ject to  the  rule;  second,  the  court  must  have  jurisdiction,  both  of 
the  person  and  the  property;  and,  third,  the  property  must  be  suffi- 
ciently described  in  the  proceedings.  If  one  of  these  essentials  is 
wanting,  there  is  no  valid  lis  pendens. 

1.  As  to  the  property  subject  to  the  lis  pendens,  it  is  sufficient 
if  the  property  is  in  the  grasp  of  the  court.  That  is,  if  the  title,  which 
includes  the  enforcement  of  a  lien,  is  to  be  immediately  affected 
by  the  judgment,  the  person  acquiring  an  interest  in  the  property 
during  the  pende4icy  of  the  suit  acquires  such  interest  lis  pendens. 
He  thus  acquirt»s  the  interest  because  the  law  affects  him  with  notice 
of  the  right  asserted  to  the  property  by  the  suit,  and  he  is  as  much 
bound  by  the  judgment,  so  far  as  the  right  to  the  property  is  con- 
cerned, as  the  party  himself.  If  the  rule  were  otherwise,  any  judg- 
ment subjecting  property,  might,  by  reason  of  its  transfer  during  the 
pendency  of  the  action,  be  rendered  futile.  Hence  the  law  affects 
such  purchaser  with  notice,  and  the  judgment  is  as  conclusive  upon 
him  as  it  is  upon  the  party  himself. 

2.  The  court  must  have  jurisdiction  of  the  person  and  prop- 
erty. It  is  sufficient  if  the  jurisdiction  of  the  person  is  acquired  by 
reason  of  the  jurisdiction  of  the  property;  but  the  court  must  have 
the  property  in  its  grasp  in  order  to  create  a  lis  pendens. 

Now  it  is  well  settled  in  this  State  that  a  vendor's  or  mortgagee's 
lien  does  not  include  the  rent  of  the  property,  the  rent  belongs  ab- 
solutely to  the  vendee  or  mortgagor  to  be  disposed  of  by  him  as  he 
may  wish,  notwithstanding  the  pendency  of  the  suit  to  enforce  the 
lien  upon  the  property  itself,  unless  there  has  been  a  receiver  ap- 
pointed to  take  charge  of  the  rent,  or  unless  it  has  been  attached,  or* 
unless,  by  contract,  it  is  subject  to  the  lien  for  the  purchase  money. 
In  either  named  case,  if  the  right  is  attempted  to  be  enforced,  the- 
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<;ourt  has  the  rents  in  its  grasp,  and  a  lis  2^endens  applies  to  them  as 
.  well  as  to  the  property  itself. 

But  the  question  is,  did  the  agreement  of  the  parties  or  the  judg- 
ment of  the  court  make  the  rent  attached  the  subject  of  a  (is  pendens. 
In  the  first  place,  the  agreement  in  reference  to  the  rent  for  the  period 
named,  was  made  with  reference  to  the  issue  of  rascission;  and  in  the 
second  place,  the  judgment  in  regard  to  the  rent  was  a  part  of  the 
judgment  of  rescission,  and  the  court,  under  the  circumstances,  had 
uo  jurisdiction  of  the  subject  of  rents,  excc*pt  as  an  equitable  adjust- 
ment upon  a  rescission  of  the  contract  of  purchase;  and,  both  the 
agreenjent  and  judgment  having  taken  place  upon  the  idea  of  a  re- 
iicission,  the  mandate  of  this  court  reversing  the  judijment  of  rescis- 
ision  and  directing  a  judgment  enforcing  the  vendor's  lien  upon  the 
land  itself,  not  the  rents,  placed  the  parties  in  statu  quo  as  to  the 
rents,  which  vested  the  right  to  the  same  in  the  vendees.  Also,  if 
there  be  any  doubt  as  to  thi^  position,  it  is  clear  that  the  rent  in  con- 
troversy accrued  after  the  reversal  of  the  case,  and  the  vendees  had 
resumed  the  control  of  the  place  and  its  rents,  which  they  assigned 
to  the  appellant  before  the  issual  of  the  attachuient,  and  there  being 
no  (is  2^^fidens  and  no  lien  on  that  rent,  the  assignment  passed  the 
title  to  the  same  to  the  appellant  as  against  the  appellee,  unless  the 
a&signment  was  made  in  consideration  of  a  collusion  between  the 
Appellant  and  the  assignors  to  defraud  the  appellee,  of  which  there 
was  not  sufficient  evidence. 

The  judgment  is  reversed  as  to  the  matter  of  said  rents,  Ac. 


Boyd  v.  Randolph. 

Brown,  Ac.  v.  Commonwealth. 

(Filed  AprinQ,  1891.) 

1.  SuU  en  sheriff'* s  bond — Seciioft  8,  chapter  93,  General  Statutes^  construed — 
In  a  proceeding  by  the  auditor^s  agent  against  a  sheriff  and  his  sureties, 
ander  section  8,  chapter  98.  General  Statutes,  it  is  not  necessary  that  either 
the  report  of  the  auditor^s  agent  to  the  county  conrt,  or  the  sammons  is- 
sued thereon,  should  set  forth  the  nature  of  the  claim  against  the  defend- 
-ante  with  such  averments  as  would  be  required  in  a  petition  on  the  sheriff's 
bond. 

2.  Same — Summons— In  this  proceeding  the  report  of  the  auditor's  agent 
4sbarged  that  a  sheriff,  during  several  years,  had  listed  and  collected  taxes 
on  property  not  listed  by  the  assessor,  and  had  failed  to  account  to  the 
Commonwealth  for  same.  For  each  year  the  sheriff  had  a  different  set  of 
sureties  on  his  bond  ;  the  sheriff  and  all  his .  sureties  for  the  several  years 
were  included  in  one  summons,  in  which  the  amount  of  revenue  collected 
jind  unaccounted  for  by  the  sheriff  was  stated  with  as  much  accuracy  as 
was  possible,  but  the  amount  for  each  year  was  not  stated.  Heid — That 
vhile  it  would  have  been  more  regular  to  issue  a  separate  summons  agaiust 
^aeh  set  of  sureties,  yet,  as  the  sureties  were  all  brought  before  the  conrt 
And  knew  of  the  nature  of  the  claim  against  them,  and  as  the  amount  due 
for  eaoh  year  was  ascertained  and  the  sureties  for  that  year  made  liable  for 
ithat  amount  only,  no  greater  accuracy  concerning  the  summons  should 
iiave  been  required  in  this  case. 

3.  Section  8,  chapter  98,  Genera!  Statutes^  ivas  not  repealed  by  the  act  of 
Jday  17,  1886.     General  Statutes,  page  1084. 

4.  Sheriff^s  commission-'TYiQ  sheriff  in  this  case  was  entitled  to  a  oommis- 
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sion  of  25  per  cent,  for  the  taxes  collected  by  him  on  property  not  listed 
by  the  asseBsor. 

5.  /.//////^//i/w— The  act  of  March  30,  1880  (General  .Statutes,  page  402 > 
applies  only  to  actions  and  prosecutions  entirely  penal. 

J.  I.  Landes  and  H.  J.  Stites  for  appellants. 

Wood  &  Bell  for  appellees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The>»e  two  cases  involve  the  liability  of  two  former  sheriffs  of 
Christian  county,  John  Boyd  and  C.  M.  Brown,  and  their  su ret ies» 
for  taxes  collected  of  delinquents  whose  profierty  had  not  been  as- 
sessed or  listed  by  the  assessor,  or  in  any  other  manner,  as  required 
by  law.  The  cashes  are  similar  and  have  been  considered  as  one* 
The  sheriffs  or  their  deputies,  ascertain  in  j?  that  much  property  in 
the  county  had  been  omitted  to  be  listed  for  taxation,  kept  memo- 
randum books  of  their  own  in  which  they  valued  this  property, 
collected  the  taxes,  and  failed  to  account  for  the  amount  to  the  audi- 
tor, or  in  any  settlement  of  their  accounts. 

Boyd,  it  seems,  trusted  to  his  deputy,  and  in  p^ood  faith  believed 
that  when  his  quietus  was  obtained,  that  he  had  accounted  for  all 
the  revenue  collected  either  by  himself  or  deputy. 

The  proceeding  was  had  in  this  case  under  section  3  of  chapter  93, 
General  Statutes,  providing  **that  in  all  cases  in  which  any  sheriff^ 
or  collector  has  collected  revenue  <jn  property  not  listed  "by  the  as- 
sessor, and  charged  to  him,  and  has  failed  to  account  for  the  same, 
or  has  collected  taxes  from  delinquents  and  failed  to  account  for  the 
same,  or  in  any  other  way  failed  to  do  his  duty  in  regard  to  the  rev- 
enue, it  shall  be  the  dirty  of  the  auditor's  agent  to  report  the  same 
to  the  county  court  of  the  county,  which  couit  shall  issue  a  rule 
or  summons  against  such  sheriff  or  collector.and  his  sureties,  requir- 
ing them  to  appear  in  ten  days  after  service  to  show  cause  wiiy 
judgment  should  not  be  rendered  against  them ;  and,  upon  a  hear- 
ing, if  the  court  is  satisfied  that  such  sum,  or  any  part  thereof,  or 
any  other  cum  or  sums  have  been  collected  and  unaccounted  for,  it 
shall  render  judgment  therefor  with  fifty  per  cent,  damages  smd  the 
cost  of  the  proceeding,  and  execution  shall  issue,  returnable  in  sixty 
days.  ProvJd^d,  That  said  sheriff  or  collector  may  pay  same  at  once- 
to  the  agent  of  the  auditor  and  save  costs." 

The  notice  filed  by  the  agent  of  the  auditor,  before  the  county 
judge,  charged  the  sheriff  with  collecting  these  taxes  on  property 
not  asses.sed  for  several  years,  and  it  also  appearing  thst  for  each 
year  he  gave  on  his  bond  different  sureties.  They  were  all  united* 
in  one  summons  issued  by  the  county  judge,  and  cited  to  show 
cause  why  a  judgment  should  not  be  rendered  for  the  taxes  col- 
lected and  unaccounted  for,  the  amount  collecteil  being  stated  with 
as. much  accuracy  as  was  possible  under  the  circumstances.  The 
amount,  however,  collected  for  each  year  was  ascertained,  and  the 
sureties  for  that  year  were  made  liable  for  that  amount  and  no 
more.  It  is  claimed  that  a  separate  summons  should  have  been 
issued  in  each  instance,  and  the  bond  upon  which  the  surety  was 
sought  to  be  made  liable,  or  its  covenants,  set  forth.  The  sureties^ 
and  the  sheriffs,  or  their  deputies,  were  all  brought  before  the  court 
by  the  summons,  and  being  in  court  and  knowing  the  nature  of  the 
charges  made  by  both  the  summons  and  the  report  of  the  agent  of 
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the  State,  upon  which  the  summons  was  based,  if  seems  to  us  no 
srreater  accuracy  should  have  been  required. 

The  amcmnt  of  revenue  collected,  or  how  much  and  to  what  ex- 
tent, on  this  property  that  had  never  been  listed,  the  county  Judge 
did  not  know  and  could  not  ascertain  without  recourse  to  the  books 
of  the  sheriff,  in  which  he  had  made  the  entries,  or  by  summoning 
every  tax-payer  in  the  county.  When  brought  before  the  court  the 
amount  was  not  only  ascertained,  but  agreed  on  by  the  parties. 

This  summons,  or  the  notice  upon  which  it  iasued,  was  not  re- 
quired to  set  forth  the  nature  of  the  claim  with  such  averments  as 
would  be  necessary  in  a  petition  on  the  bond;  but,  on  the  contrary, 
the  court  was  investigating  the  charge  with  a  view  of  ascertaining 
whether  any  revenue  had  been  collected  and  unaccounted  for,  and 
if  so,  how  much,  and  in  what  year  collected,  and  which  of  the  sure- 
tit»s  were  liable. 

It  may  have  been  more  regular  to  have  issued  a  separate  sum- 
mons against  the  sureties  for  each  year,  but  a  summons  against  all 
brought  them  before  the  court  where  the  claims  could  be  settled, 
and  this  is  authorized  by  the  section  of  the  statute  under  which  the 
judgment  was  rendered. 

The  county  juiige  rendered  a  judgment  for  the  amounts  collected 
during  each  year  against  the  sureties  for  that  year,  and  tifty  per 
cent.,  the  damages  authorized  by  the  statute,  and  disallowed  the 
claim  of  the  sheriflf  for  listing  and  collecting  the  taxes.  The  ease 
was  appealed  to  the  circuit  court  and  there  heard  de  novo^  and  a  like 
judgment  rendered.  The  appeal  was  properly  heard  and  required 
no  bill  of  exceptions,  and  the  circuit  judge  rendering  a  judgment  in 
favor  of  the  Commonwealth  of  Kentucky,  instead  of  the  auditor, 
cured  any  defect  in  that'part  of  the  proceeding  below. 

It  is  insisted  that  this  remedy,  provided  by  section  3  of  the  audi- 
tor's agent  act,  was  repealed  by  the  act  of  Muy  17,  1886,  title,  Reve- 
nue and  Taxation,  where  the  auditor,  when  the  sheriff  or  any  other 
collecting  officer  fails  to  account  for  the  revenue,  he  may  be  pro- 
ceeded against  by  motion  hi  the  Franklin  Circuit  Courts  or  any 
other  court  having  jurisdiction,  to  obtain  judgment.  The  fifth  sec- 
tion of  that  act  provides  »*that  all  other  acts,  general  and  special, 
and  parts  of  acts  inconsistent  herewith,  or  not  in  conforrnift/  here- 
icithy  are  herebj/  repealed^  There  is  no  penalty  annexed  to  the  pro- 
vision giving  to  the  auditor  this  right  to  iroceed  in  the  Franklin 
Circuit  Court,  except  interest  at  the  rale  of  ten  per  cent.;  or  if  there 
is,  the  act  is  not  inconsistent  with  the  auditor's  agent  act  under 
which  this  proceeding  was  had. 

In  the  first  place,  the  auditor  has  no  means  of  ascertaining  that 
any  defalcation  has  been  made  in  a  case  like  this.  With  the  tax- 
b(H>ks  in  his  office,  where  the  sheriff  fails  to  account  he  can  readily 
ascertain  and  knt>w  what  is  owinir,  and  there  is  no  necessity  for  re- 
sorting to  the  aid  of  an  agent  to  find  out  what  is  due  the  State,  and 
this  being  the  case,  he  can  proceed,  and  such  is  the  proper  remedy, 
in  the  courts  designated  by  the  general,  revenue  law— that  is,  the 
Franklin  Court,  or  any  other  court  having  jurisdiction. 

The  case  presented  is  where  neither  the  tax-books  nor  any  report 
made  by  the  sheriff,  or  settlement,  shows  that  the  sheriff  has  reve- 
nue in  his  hands  belonging  to  the  State,  and  the  act  under  which 
this  firoceeding  is  had  was  enacted  for  the  very  purpose  of  affording 
the  means  and  the  remedy  for  collecting  by  the  State  this  unpaid 
revenue,  and  whether  the  sheriff  has  his  quietus  or  not,  this  settle- 
ment, upon  which  the  quietus  is  based,  applies  only  to  the  amount 
of  revenue  accounted  for  to  the  auditor,  and  not  to  that  part  of  the  t 
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revenue  collected  and  retained  by  the  sheriff,  and  of  which  the 
auditor  can  liave  no  means  of  information  except  by  an  investiga- 
tion made  by  an  ag^ent,  whose  duty  it  is  to  proceed  to  collect  it,  if 
unaccounted  for.  Besides,  the  very  act  under  which  the  repeal  is 
claimed  provides  that  the  auditor  may  proceed  in  any  court  having 
Jurisdiction,  and  the  county  court  being*  in  vested  with  the  power  to 
render  the  judgment  by  this  statute,  still  retains  it  in  a  case  like  the 
one  before  us.  It  is  a  distinct  remedy,  for  official  misconduct  of  a 
particular  character,  for  the  recovery  of  the  revenue  and  damages 
for  its  detention. 

It  is  no  effort  to  correct  a  mistake  mad^  by  the  sheriff  in  his  set- 
tlement with  the  auditor,  but  to  recover  revenue  collected  on  prop- 
erty that  was  never  assessed  and  that  the  sheriff  had  no  right  to 
collect,  and  for  which  his  sureties  would  not  be  bound  but  for  the 
act  under  which  this  judgment  was  obtained.  The  act  makes  the 
sureties  liable,  and  was  intended  to  prevent  sheriffs  and  collecting 
officers  from  proceeding  to  collect  revenue  on  property  that  had 
never  been  assessed,  either  by  the  assessor  or  county  clerk,  after  the 
assessor  had  returned  his  books,  and  if  the  sheriff  does  collect  and 
fails  to  account,  a  heavy  penalty  is  annexed.  The  constitutionality 
of  the  act  is  settled  in  the  case  of  Hoke  v.  Commonwealth,  79 
Ky.,  567,  and,  although  this  particular  sectioo  was  not  in  question, 
the  act  including  this  section  is  clearly  constitutional. 

It  is  claimed  by  the  appellants  that  the  statute  of  limitations  of 
one  year  appl^'  to  this  case,  and  th  it,  although  not  pleaded,  an  action 
for  the  recovery  of  a  penalty,  when  limited,  must  be  brought  within 
the  period  prescribed,  or  the  action  will  be  dismissed.  This  is  true 
for  purely  penal  actions,  but  not  to  civil  actions,  where  damages  in 
the  nature  of  a  penalty  are  assessed.  • 

Under  the  head  of  Crimes  and  Punishments  the  act  of  March  30, 
1880,  provides  "that  prosecution  for  the  recovery  of  a  penult^'  tor  the 
violation  of  any  penal  statute  or  law,  and  an  action  or  prcK-edure  at 
the  instance  of  any  per.-^n  to  recover  any  such  penalty,  shall  be  com- 
menced within  one  year  after  the  right  to  the  penalty  accrued,  and 
not  after,"  Ac.  Prosecutions  for  profane  swearing,  Ac,  shall  be 
commenced  within  six  months,  Ac. 

This  statute  applies  to  prosecutions  and  actions  entirely  penal, 
and  no  plea  of  the  statute  of  limitation  is  necessary  to  be  made  as  a 
defense.  The  recovery,  if  an  action  is  not  brought  within  the  time, 
will  be  denied.  Commonweakh  v.  Washington,  1  Dana,  44G;  Means 
V.  France,  5  Dana,  555  ;  Estill  v.  Fox,  7  Monroe,  — . 

Here  the  statute  of  live  years  applies  as  to  the  damages,  there  be- 
ing no  limitation  fixed  by  the  statute  creating  the  liability.  Article 
8,  chapter  71,  General  Statutes.  The  title  under  which  the  one-year 
limitation  is  found,  that  of  Crimes  and  Punishments,  would  of  itself 
indicate  that  its  provisions  did  not  apply,  and  was  not  intended  to 
apply,  to  this  class  of  cases. 

In  the  case  of  Boyd  there  is  some  evidence  of  an  agreement  to 
pay  what  was  due,  so  as  to  save  costs,  and  an  alleged  violation  of 
that  agreement  by  counsel  for  the  State.  We  do  not  understand  that 
any  such  agreement  was  made  as  could  be  enforced,  nor  were  the 
appellants  willing  to  account  for  what  they  owed  unless  there  were 
certain  deductions  made  from  the  amount  collected  by  the  sheriff. 
We  think,  however,  the  court  below  erred  in  not  allowing  these 
sureties,  or  their  principal,  twenty-five  per  centum  of  those  taxes 
collected. 

In  such  cases,  where  the  sheriff  discharges  his  duty  as  the  law  re- 
quires, and  reports  to  the  county  clerk  the  lists  of  property  that  have 
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been  omitted,  he  is  entitled  to  twenty-five  cents  for  each  list  and 
twenty-five  per  centum  of  the  taxes  collected  thereon.  This  large 
per  cent,  for  collecting:  is  an  incentive  to  the  discharfi:e  of  these  du- 
ties, and  a  failure  to  do  more  than  collect,  connected  with  the  failure 
to  pay  over,  makes  the  sherifl"  and  his  sureti(«  liahle  for  the  sum 
collected,  and  fifty  per  cent,  on  the  amount  as  daniajjes.  The  pro- 
ceedings are  summary,  but  the  penalty  not  more  than  adequate  for 
the  wrong  committed.  Still,  in  enforcing  this  penalty,  we  perceive 
no  reason  why  the  sherifl"  should  not  be  allowed  his  twenty-five  per 
<*ent.  for  collecting  the  money.  He  should  be  allowed  nothing  lor 
the  lists  of  property,  as  he  reported  none  to  the  county  clerk ;  but 
when  the  Commonwealth  makes  of  the  sheriff  and  his  sureties  the 
Amount  of  money  collected  and  fifty  per  cent,  damages  thereon,  it 
is  but  just  and  ecjuitable  that  the  commission  of  twenty-five  per 
cent,  should  be  deducted.  The  judgment  should  bear  interest  for 
the  principal  debt,  but  not  for  the  damages. 

The  judgmen'.  below  is  reversed  with  directions  to  credit  the  ap- 
pellants with  the  twenty-five  per  cent,  commission,  and  for  a  judg- 
ment in  conformity  with  this  opinion. 


Louisville,  St.  Louis  &  Texas  R.  R.  Co.  v.  Barrett,  <tc. 
(Filed  Awnl  18,  1891.) 

1.  Construction  of  stntufes—li  Ib  the  doty  of  n  conrt  to  so  oonstrne  a  legis- 
latiye  act,  if  it  will  reasonably  admit  of  it,  as  to  reader  it  constitutional. 

2.  Costs  on  appeal  to  circuit  from  county  court — In  a  proceeding  by  a  rail- 
road company  to  condemn  a  right  of  way,  it  was  not  an  abase  of  its  discre- 
-lion  for  the  circnit  court  to  allow  the  railroad  company  its  costs  in  that 
«oart  when  the  jad^ment  rendered  therein  was  more  favorable  to  the  com- 
pany than  was  the  judgment  of   the  county  court  from  which  it  appealed. 

8.  Eminent  domain  ■  Conduct  oj  commissioners — Where  commissioners  go 
upon  the  land  to  assess  land  owner^s  damages  for  condemnation  of  a  rifl^ht 
of  way  for  a  railroad  through  tiis  land,  it  is  improper  for  a  representatire 
of  the  owner  to  accompany  them  and  discuss  with  them  the  proposed  route 
find  the  damages,  dkc,  no  representative  of  the  railroad  company  being 
present. 

4.  Same — Prejudicial  ^r/rr— But  where  the  report  of  the  commissioners  is 
excepted  to  and  the  damages  are  fixed  by  a  jury  in  the  county  court,  and 
then  on  appeal  by  a  jury  in  the  circuit  court,  and  the  appeal  to  this  conrt 
ifl  from  the  latter  judgment,  the  improper  coudact  uf  the  commissioners 
will  not  be  considered  a  prejudicial  error,  warranting  a  reversal  of  the  cir- 
cuit conrt  judgment. 

6.  Same — Direct  and  consequential  damages — The  additional  fencing  made 
necessary  for  the  remainder  of  a  tract  of  laud  by  the  taking?  of  a  right  of 
way  for  a  railroad  through  it,  is  a  part  of  the  direcfc  damaf^e  resulting  from 
the  taking;,  and  can  not  be  considered  a  consequential  damage.  Overrul- 
ing L.  <fc  N.  R.  R.  Co.  V.  Glazebrook,  1  Bush.  325. 

6.  Satne —  Compensation  for  additional  fencing — The  act  of  May  17,1886, 
(General  Statutes,  759),  was  not  intended  to  deny  the  land  owner  compensa- 
tion for  the  additional  fencing,  rendered  necessary  by  the  taking  of  the 
right  of  way.  Were  his  right  to  such  compensation  attempted  to  be  taken 
fiway,  the  act  wonld  be  a  violation  of  the  constitutional  provision  applying 
to  such  cases. 

7.  Same — Measure  of  damages — The  owner  is  entitled  to  comp.>n«ation  for 
the  actual  value  of  the  strip  of  land  taken  for  a  rivrhr.  of  way,  considering  its 
relaliofi  to  the  remainder  of  the  tract,  and  also  to  compensation  for  the  depre- 
ciation in  value  of  the  remainder  of  the  tract  Oy  reason  of  the  shape  inxvhick 

Digitized  by  VjOOQ IC 


58  L..    ST.    L.    &   T.    R.    R.    CO.    V.    BARRETT,    &C. 

1/  is  left  after  the  condemnation.     This  does  not  gire  the  owner  damage* 
twice  for  the  same  thing. 

Helm  <&  Bruce  for  appellant. 

Sweeney,  Ellis  <k  Sweeney  for  appellees. 

Appeal  fronri  Daviess  Circuit  Court. 

Opinion  of  tiie  court  by  Chief  Justice  Holt. 

In  this  proceeding  to  condemn  a  right  of  way  through  the  land  of 
the  appellees,  a  t(»tal  damage  of  §7,914.20  was  allowed  by  the  commis- 
sioners appointed  by  the  county  court.  Exceptions  having  been 
filed,  a  trial  by  a  jury  resulted  in  a  finding  of  $7,447.75  in  that  court. 
Upon  an  appeal  by  the  appellant  to  the  circuit  court,  a  verdict  lor 
$6,000  was  rendered,  it  being  recited  in  it:  **This  includes  fencing. '^ 

The  appellant  now  complains  of  it,  contending,  lirat,  that  its  motion 
made  in  the  circuit  court  to  quash  the  report  of  the  commissioner* 
should  have  been  sustained,  the  ground  being  that  the  person,  who 
is  the  guardian  of  one  of  the  appellees,  and  the  agent  of  the  other, 
went  upon  the  land  with  the  commissioners,  the  other  side  not  being 
'represented,  and  pointed  out  the  route  of  the  proposed  railroad  and 
the  damages  that  would  be  done  to  the  land  by  its  construction. 

One  of  the  parties  to  such  a  controversy  should  never  be  al- 
lowed to  discuss  its  merits  privately  with  the  commissioners  in 
the  absence  of  the  other  party.  Such  ex  parte  communications  are 
improper.  It  is,  however,  unnecessary  to  determine  the  effect  of 
such  conduct  upon  their  report,  bpcaur?e  while  it  is  at  least  in  part 
the  foundation  of  the  proceeding,  yet  we  fail  to  see  how  the  appel- 
lant can  now  claim  to  have  been  prejudiced  by  it.  The  Jury  in  the 
county  court  fixed  the  damages  independently  of  it.  A  second  one 
did  the  same  in  the  circuit  court,  and  this  appeal  is  from  the  judg- 
ment upon  this  last  verdict. 

The  jury  were  told  that  in  fixing  the  amount  of  the  direct  dam- 
ages the.v  should  not  only  consider  ihe  value  of  the  land  taken,  con- 
sidering its  relation  to  the  entire  tract,  but  also  the  injuries,  if  any, 
directly  resulting  from  the  taking  to  the  remainder  of  the  tract,  the 
injuries  contemplated  being  those  which  depreciate  the  value*of  the 
land  by  reason  of  the  shape  in  which  it  may  be  left,  the  easements 
impaired  or  destroyed,  iinci  such  additional  improvements,  if  any, 
as  may  be  necessary  to  its  reasonable  enjoyment,  such  injuries  to  be 
considered,  however,  <inly  so  far  as  they  depreciated  the  valueof  the 
land,  the  finding  for  direct  damages  not  to  exceed  the  difl'erence  in 
the  actual  valueof  the  land  immediately  before  and  after  the  ap- 
propriation. 

They  were  also  further  instructed  as  to  incidental  damages  and 
advantages  arising  to  the  land  from  the  operation  of  the  road. 

It  is  contended  that  they  were  authorized  under  these  instructions 
to  find  damages  twice  for  the  same  thing,  to- wit,  to  give  the  value 
of  the  strip  of  land  taken,  considering  its  relation  to  the  balance  of 
the  tract,  and  also  damages  on  account  of  the  awkward  shapes  into 
which  the  land  left  might  be  thrown,  and  that  the  former  in- 
cludes the  latter. 

Undoubtedly  one  can  not  recover  twice  for  the  same  thing;  but 
this  the  party  does  not  do  when  he  is  allowed  the  valueof  the  land 
taken,  considering  its  relation  to  the  remainder  of  the  tract,  and 
also  damaees  by  reason  of  the  depreciation  of  the  balance  of  the 
land  by  reason  of  the  shape  in  which  it  may  be  left. 
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This  merely  means  that  he  is  to  have  for  the  land  taken  what  it  is 
worth,  as  it  is  situated,  or  as  a  part  of  the  whole  tract;  and  in  no 
other  way  can  he  be  fairly  compensated.  In  addition  to  this,  if  the 
balance  of  the  land  has  depreciated  in  value  by  being  left  in  bad 
shape,  the  loss  should  be  made  up  to  him,  or  else  he  is  not  made 
whole. 

Such  a  dimunition  in  value  is  as  much  a  takiner  in  constitutional 
meaning:  as  the  use  of  the  road-bed  l)y  the  company. 

Our  Constitution  provides  that  no  man's  property  shall  be  taken 
for  public  use  without  just  compensation  being  previously  made  to 
him;  and  this  is  not  done  unless  he  reoieves,  not  only  the  value  of 
the  land  actually  taken,  as  it  is  situated  to  the  balance  of  the  tract, 
but  also  the  decrease  in  value  of  the  remainder  of  the  tract  arising 
from  a  portion  of  the  original  trnct  having  been  condemned. 

It  was  said  in  the  case  of  the  Henderson  &  Nashville  R.  R.  Co.  v. 
Dickerson,  17  B.  M.,  178:  "The  Constitution  secures  to  the  owner  of 
the  land  just  compensation  for  his  property  before  he  can  be  de- 
prived of  it.  Its  value  to  him,  considering  its  relbitive  position  to 
his  other  land,  and  the  other  circumstaneas  which  may  diminish  or 
enhance  that  value,  can  alone  atford  him  a  Just  compensation  for  its 


**To  third  persons  the  same  quantity  of  land  of  equal  quality,  on 
one  of  the  boundaries  of  the  farm  might  be  of  as  much  value  as  if  it 
were  situated  in  the  middle  of  the  farm,  but  at  the  same  time  its 
value,  thus  ascertained,  might  be  a  very  inadequate  compensation 
to  the  owner  if  the  land  were  taken  out  of  the  middle  of  his  farm, 
so  as  to  separate  it  into  different  parts.  Instead  of  being  taken  on  one 
of  its  boundary  lines.  The  real  value  of  the  land  to  the  owner,  as 
it  is  actually  situated,  and  not  merely  its  value  regarding  it  as  a 
separate  and  independent  piece  of  land,  he  has  a  right  to  demand, 
and  nothing  less  can  secure  him  a  just  compensation  for  his  prop- 
erty.'* 

This  rule  has  been  re-affirmed  by  this  court  in  the  subsequent 
cases  of  the  Louisville  <fe  Nashville  Railroad  Co.  v.  Thompson,  18 
B.  M.,  735;  Elizabethtown  <fe  Paducah  Railroad  Co.  v.  Helm's  heirs, 
8  Bush«  (>81,  and  Asher  v.  Louisville  &  Nashville  Railroad  Co.,  87 
Ky.,  39L 

In  the  last-named  case  it  was  expressly  held  that  to  conform  to  the 
constitutional  requirement,  above  refered  to,  and  afford  the  owner 
just  compensation,  he  must  be  allowed  the  value  of  the  land  actu- 
ally taken,  considering  its  relation  to  the  entire  tract,  and  also  any 
direct  damages  diminishing  the  value  of  the  balance  of  the  tracts 
arising  from  the  appropriation  of  a  part  of  the  entire  tract;  and  that 
from  the  amount  so  found,  no  deduction  could  be  made  for  any  bene- 
fits that  might  reasonably  be  expected  to  accrue  from  the  building 
and  operation  of  the  road. 

It  is  also  urged  that  the  instruction,  in  so  far  as  it  authorized  the 
jury  to  allow  for  any  additional  improvements  that  might  be  neces- 
sary to  the  reasonable  enjoyment  of  the  land  left,  is  erroneous;  that 
this  permitted  them  to  find  the  cost  of  any  fencing  that  might  be 
necessary  to  that  end  as  direct  damages;  and  it  is  contended,  firsts 
that  by  reason  of  the  act  of  the  Legislature  of  May  17,  J886  (Gen- 
eral Statutes,  page  769),  no  damages  of  any  character  can  be  al- 
lowed for  fencing;  that  the  Legislature  has  prescribed  a  mcde  of 
relief  for  the  land  owner,  as  to  fencing,  which  is  exclusive;  and,  sec- 
ond, if  this  be  not  so,  yet  damages  arising  by  reason  of  the  need  of 
additional  fencing,  on  account  of  the  taking  of  a  part  of  the  land, 
are  consequential,  and  not  direct;  that  they  result  not  from  the  ap-  p 
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propriation  of  the  land,  but  from  the  operation  of  the  road;  and 
that  being  consequential,  they  are  subject  to  set-off  by  any  advan- 
tages arising  from  the  building  of  the  road. 

The  act  named  provides  that  when  a  railroad  has  been  built  ten 
years,  and  owns  lands  and  rights  of  way,  and  is  in  operation  and 
assessed  for  taxation,  it  shall  be  upon  equal  terms  and  obligations 
with  other  land  owneis  and  tax-pa^'ers  owning  adjoining  land  in  the 
State;  and  upon  notice,  as  provided  in  the  act,  from  the  adjacent 
owner,  must  erect  and  maintain  a  lawful  fence  on  its  proportion  of 
the  line. 

Its  seventh  section  says:  ''That  the  provisions  of  this  act  shall  not 
apply  in  any  case  where  any  company  has  furnished  the  material 
to  build  a  fence,  or  condemned  its  right  of  wa,t/  and  paid  the  oivner  or 
his  vendor  d'lma^es  in  which  the  fencing  was  taken  into  consideration 
in  estirnatitig  damages;  nor  be  so  construed  as  to  require  the  com- 
pany to  build  any  fence  along  its  line  through  any  town  or  city,  '*or 
Across  any  public  or  private  passway;"  and  the  elevt- nth  section  pro- 
vides: *'Tliis  act  shall  not  apply  to  Hny  land  where  the  owner  or  his 
vendor  has  received  compensation  for  fencing  said  land.'* 

This  statute  expressly  recognizes  that  in  a  condemnation  proceed- 
ing damages  may  be  allowed  for  the  fencing,  which  may  be  neces- 
sary to  the  enjoyment  of  the  land  left.  It  is  unnecessary  to  consider 
or  construe  all  of  its  provi««ions.  It  is  sufficient  that  it  does  not 
attempt  to  take  away  from  the  land  owner  his  right  to  compensation 
for  the  needed  fencing  where  his  land  is  condemned.  The  land  not 
taken  is  diminished  jn  value  to  that  extent;  it  is  in  effect  pro  tanto 
taken,  and  were  his  right  to  compensation  in  this  respect  attempted 
to  be  taken  away,  it  would  be  a  violation  of  his  constitutional  right 
to  compensation  before  his  pro^>erty  can  be  taken  for  public  use.  It 
is  said  that  the  language  of  the  seventh  section  shows  that  the  act 
was  intended  to  apply  only  to  cases  which  had  arisen  before  its  enact- 
ment, and  not  to  those  which  might  arise  in  the  future.  We  do  not 
think  so;  but  that  a  proper  construction  makes  it  relate  to  the  time 
anterior  to  that  when  the  company  may  be  required  to  fence  its  pro- 
portion of  the  line. 

It  is  earnestly  contended  that  the  damage  arising  from  the  need 
of  fencing  is  consequential  and  not  direct;  and,  therefore,  subject  to 
be  abated  by  any  benefits  arising  from  the  building  of  the  road. 

In  the  broad  sense  of  the  term  all  of  the  damage  resulting  from 
the  taking  of  the  land  is  consequential.  It  results  from  the  taking. 
Our  statute  applying  to  condemnations  for  railroad  u^es  is  not  so 
definite  in  its  terms  as  to  the  damage  to  be  allowed  as  that  relating 
to  condemnations  for  public  roads. 

In  the  latter  case  it  must  be  *'a  jnst  compensation  *  *  for  the 
land  proposed  to  be  taken,  and  the  additional  fencing  which  will  be 
thereby  rendered  necessary,  and  the  damage  to  the  residue  of  the 
tract  beyond  the  peculiar  benefits  which  will  be  derived  to  such  res- 
idue from  the  road." 

In  the  former,  it  says:  **It  shall  be  the  duty  of  said  commission- 
ers to  view  the  land  and  material,  and  to  award  to  the  owner  or 
owners  the  value  of  the  land  or  material  taken,  which  shall  be 
stated  separately;  and  they  should  also  award  the  damages,  if  any, 
resulting  to  the  adjacent  lands  of  the  owner,  considering  the  pur- 
poses for  which  it  is  taken;  but  shall  deduct  from  such  incidental 
damages  the  value,  if  any,  of  the  advantages  and  benefits  that  will 
accrue  to  such  adjacent  lands  from  the  construction  and  prudent 
operation  of  the  railroad  proposed  to  be  constructed." 

It  is  the  duty  of  a  court  to  so  construe  a  legislative  act,  if  it  will 
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reasonably  admit  of  it,  as  to  render  it  constitutional,  and  the  statute 
relating  to  the  condemnation  of  land  for  railroad  purposes  has  uni- 
formly been  so  construed  as  to  give  to  the  owner  the  value  of  the 
land  actually  taken,  considering  its  situation  to  the  balance  of  the 
tract,  and  the  direct  in^jury  to  the  balance  of  the  tract,  resulting  from 
the  taking,  without  diminution  by  the  value  of  any  benefits  likely 
to  accrue  from  the  construction  of  the  road. 

If  the  decrease  in  value  of  the  balance  of  the  tract,  by  reason  of 
the  taking,  is  to  be  allowed  him  as  direct  damages  without  diminu- 
tion by  reasou  of  any  advantages  accruing  from  the  building  of  the 
road,  upon  the  ground  that  this  is  necessary  to  fulfill  the  constitu- 
tional requirement  of  Just  compensation  to  him,  why  should  not  the 
damage  to  him  arising  from  the  need  of  necessary  fencing  be  in- 
cluded as  a  part  of  it?  The  need  is  produced  by  the  taking.  The 
balance  of  the  land  is  lessened  that  much  in  value  by  the  taking, 
and  it  is  certainly  necessary  to  pay  him  this  damage  to  make  him 
whole.  That  much  of  his  property  has  in  effect  been  taken  from 
him  by  the  condeinnation. 

It  is  said  in  Lewis  on  £minent  Domain,  section  498:  **If,  in  view 
of  the  pro6a6/e  future  use  of  the  land,  additional  fencing  will  be 
necessary,  of  which  the  jury  or  commissioners  are  to  judge,  and  the 
owner  must  construct  the  fence  if  he  has  it,  then  the  land  is  depre- 
ciated in  proportion  to  the  expense  of  constructing  and  maintaining 
such  fencing.  Nothing  can  be  allowed  for  fence  as  fence.  .The  al- 
lowance should  be  for  the  depreciation  of  the  land  in  consequence 
of  the  burden  thus  cast  upon  it." 

While  the  author,  referring  to  the  decision  of  another  State,  says 
nothing  can  be  allowed  **for  fence  as  Jence,^^  yet  it  seems  to  us  it& 
t>eing  so  called  is  immaterial.  It  is  really  for  the  depreciation  in 
value  of  the  land  left  by  the  condemnation,  and  many  cases,  as  the 
author  says,  allow  the  cost  of  fencing  as  a  specific  item. 

If  a  portion  of  the  ow^ner's  hmd  be  taken  and  the  value  fixed  at  a 
$1,()00,  but  the  remainder  of  the  land  be  left  in  such  shape  that  he 
must,  in  order  to  its  necessary  enjoyment,  at  once  pay  out  a  $1,000 
for  fencing,  it  certainly  can  not  be  said  that  he  has  received  a  just 
compensation  for  his  lanci,  and  that  the  constitutional  requirement 
in  that  respect  has  been  fulfilled. 

8uch  expense  is  to  our  minds  a  part  of  the  direct  damage.  It 
merely  fills  the  place  of  a  value  that  has  been  taken  from  him  by 
the  taking  of  his  land. 

The  case  of  the  Louisville  &  Nashville  Railroad  Co.  v.  Glaze- 
brook,  1  Bush,  325,  in  so  far  as  it  conflicts  wkth  these  views,  is  over- 
ruled. 

The  judgment  upon  the  appeal  to  the  circuit  court  was  more 
favorable  to  the  appellant  than  that  rendered  in  the  county  court. 
No  rule  of  law  was  violated  or  discretion  abused  by  the  appellant 
being  allowed  its  costs  in  the  circuit  court. 

The  judgment  is,  therefore,  affirmed  upon  both  the  original  and 
the  cross-appeal. 


Clay,  &c.  v.  Trimble  Bros.,  &c. 

(Filed  April  18,  1891— iVb^  to  be  reported.) 

Ffauduhnt  £<mveyances — Husband  and  wife — A  wife  sold  her  land,  lying  in 
another  Slate,  opon  the  promise  of  her  hugband  to  luTest  the  proceeds  for 
her  in  a  home  in  this  State;  the  husband  invested  the  proceeds  in  his  basi- 
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nM8  in  this  State,  and  while  so  engaged  in  business  bought  groceries  on 
credit  from  appellees*  and  with  the  money  derived  from  a  sale  of  the  gro- 
ceries he  bought  a  lot,  which  he  conyeyed  to  his  wife,  after  building  a  house 
upon  it,  leaving  his  creditors  unpaid.  Ife/d — The  conveyance  to  the  wife, 
howevjsr. innocently  made,  was  a  Iraud  upon  the  husband's  oireditors,  and 
the  wife  having  permitted  the  husband  to  invest  her  money  in  his  business, 
her  right  as  to  the  house  and  lot  are  sabordinate  to  the  rights  of  his  credi- 
tors. 

Beckner  &  Jeffries  and  L.  H.  JoDes  for  appellants. 

Isaac  N.  Cardwell  and  Leland  Hathaway  for  appellees. 

Appeal  from  Clark  Circuit  Court, 

Opinion  of  the  court  by  Judge  Pryor. 

The  conveyance  to  the  wife,  however  innocently  made,  was  a 
fraud  on  the  creditors  of  the  husband. 

It  is  apparent  from  the  testimony  that  the  land  purchased  in  Mis- 
souri was  with  the  husband's  money,  and  while  he  had  the  deed 
made  to  his  wife,  when  not  involved  in  debt,  upon  selling  it,  he  put 
the  money  in  his  pocket,  returned  to  Kentucky  to  live  and  engaged 
in  the  business  of  merchandising.  He  purchased  groceries  from 
these  appellees  and  incurred  a  debt  for  material  or  labor  on  his 
dwelling,  and  then  had  it  conveyed  to  his  wife,  leaving  nothing 
with  which  to  pay  his  debts.  This  was  done  on  the  idea  that  he 
agreed  with  his  wife,  if  she  would  sell  the  Missouri  land,  he  would 
invest  the  money  for  her  benefit  in  a  home  in  Kentucky.  This 
promise  was  doubtless  made,  but  instead  of  doinsr  so  when  he  came 
to  Kentucky,  he  began  the  business  of  merchandising,  and  after 
making  his  purchases,  sold  out  his  grocery  establishment,  and  the 
note  he  obtained  for  his  groceries  he  transferred  in  payment  of  the 
lot,  upon  which  he  built  the  dwelling,  now  claimed  by  his  wife. 

It  would  scarcely  be  equitable  to  permit  the  husband  to  use  the 
means  of  the  wife  in  this  way,  for  he  had  nothing  but  the  proceeds 
of  the  Missouri  land,  then  sell  his  groceries  that  he  had  purchased 
from  these  men  on  credit  and  apply  the  proceeds  in  paying  for 
property  that  he  had  conveyed  her.  If  she  has  an  equity,  it  is  sub- 
ordinate to  rights  of  these  creditors.  She  ought  not  to  have  permit- 
ted the  investment  by  the  husband  of  this  money  in  merchandise. 
He  converts  it  to  his  own  use,  and  then  buys  on  credit,  leaving  his 
creditors  unpaid,  and  secures  the  wife  by  giving  her  all  he  has,  and 
in  the  payment  of  which  he  used  at  least  a  part  of  the  money  for 
which  he  sold  the  grotierias.  The  chancellor  below  subjected  the  . 
property.  When  the  proceeds  come  in,  if  the  property  fails  to  pay 
the  debts  he  can  apply  it  as  the  priority  of  right  may  be  made  to  ap- 
pear. 

Judgment  affirmed. 


Shackelford  v.  Wright. 

il'iled  May  7,  1891— iV'b^  to  be  reported.^ 

Vendor  and  vendee^  Partial  failure  of  title — 8.  conveyed  to  W.,  by  a  qnit- 
claim  deed,  hie  right  and  title  to  a  honse  and  lot.  W.  resisted  an  action  by 
S.  to  enforce  his  vendor's  lien,  because  one  L.  was,  at  the  time  of  sale,  and 
has  been  ever  since,  in  possession  of  part  of  the  lot,  and  asked  that  the 
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parohase  price  be  reduced  to  the  extent  of  the  adTerie  holding.  Held-^L^ 
W.  was  in  poeseaeion  of  the  property  at  the  time  of  sale  and  knew  of  L/s 
adverse  holding,  he  mnst  take  the  property  as  it  is,  and  was  not  entitled  to 
an  abatement  of  the  purchase  price. 

Wildon  <fc  BawliDgs  for  appellant. 

E.  W.  Uinee  and  A.  Duvall  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Shackelford,  sold  and  conveyed  to  the  appellee, 
Wright,  a  house  and  lot  in  the  town  of  Manchester,  for  the  sum  of 
$300.  The  note  given  for  the  purchase  money  falling  due,  the  ap- 
X)ellant  filed  his  petition  to  enforce  the  lien. 

The  appellee,  by  way  of  defense,  alleged  that  when  he  purchased 
the  premises  one  Lucas  had  possession  of  a  small  portion  of  the 
lot,  and  had  upon  it  an  ice  house,  and  that  he  had  never  been  able 
to  obtain  the  possession.  He  prayed  for  a  deduction  of  its  value 
from  the  purchase  money  note,  and  this  was  done  by  the  court  be- 
low by  crediting  the  note  with  $100.     - 

In  the  sale  of  the  lot  the  appellant  only  conveyed  his  right  and 
title  with  a  quit  claim  deed.  Wright,  the  appellee,  lived  on  the 
premises  when  he  made  the  purchase,  and  knew  when  Lucas  built 
'  the  ice  house  and  took  the  property  in  the  condition  it  was  when  he 
made  the  contract  of  purchase.  If  the  holding  by  Lucas  was  ad- 
verse, the  appellee  knew  it,  and  must  take  the  property  as  it  was, 
-when  he  bought  it.  Besides,  if  the  appellee  had  been  innocent  of 
the  possession  by  Lucas,  the  entire  property  having  been  sold  for 
$300,  instead  of  deducting  $100  from  the  purchase  price,  should  have 
rescinded  the  contract.  Ordinarily  the  vendee  may  retain  what 
land  the  vendor  had  the  right  to  sell  and  convey,  but  not  under  the 
circumstances  of  this  case. 

Judgment  reversed  and  remanded  for  further  proceedings  consist- 
ent with  this  opinion. 


Sparks'  adm'b  v.  Ball.,  <tc. 
(.Filed  May  7,  1891.) 

1.  Mortgages — Trusts — Where  a  woman,  who  holds  land  by  a  deed  of  con- 
veyance in  fee-simple,  of  record,  mortgages  it.  her  heirs  will  not,  after  her 
death,  be  permitted  to  show  that,  by  a  parol  agreement,  she  held  the  legal 
title  in  trust  for  her  husband  and  his  heirs.  The  mortgagee,  having  no  no- 
tice of  the  trnst  capacity,  will  not  be  affected  thereby. 

2.  Remaindeftnan  not  chargeable  with  impnrvements  made  by  lije  tenant A  life 

tenant  of  land,  knowing  the  character  of  her  estate,  pnt  valuable  improve- 
ments thereon.  After  her  death  the  remainderman  brought  a  suit  in  equity 
against  her  heir  to  enforce  a  mortgage  lien  on  other  land  owned  by  life  ten- 
ant, and  her  heir  sought  to  set-off  against  the  remainderman  the  value  of 
the  improvement  placed  upon  his  land  by  the  life  tenant.  Held — That  the 
principle  that  a  bona  fide  occupying  claimant,  as  against  the  real  owner,  is 
entitled  to  compensation  for  improvements  will  not  be  applied  in  this  case 
against  the  remainderman.  The  life  tenant,  knowing  the  character  of  her 
estate,  and  yet,  without  the  request  of  the  remainderman,  having  put  the 
improvements  on  the  property,  will  be  presumed  to  have  done  so  for  her 
own  convenience  alone. 
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C.  B.  Seymour  for  appellant. 

Helm  &  Bruce  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  the  assignment  of  dower  to  Susan  Sparks,  as  the  widow  of 
Nimrod  Sparks,  there  was  allotted  to  her  land  worth  $800,  more 
than  her  one-third  portion.  The  decree,  therefore,  provided  that 
for  the  use  of  so  much  of  this  excess,  as  would  otherwise  have  at 
once  passed  to  their  son,  N.W.  Sparks,  she  should  pay  to  him  a  cer- 
tain sum  annually. 

Having  failed  to  pay  this  annuity  for  several  years,  and  having  in 
the  meantime  married  H.  L.  Ball,  she,  together  with  her  husband, 
executed  to  N.  W.  Sparks,  on  January  1, 1865,  a  note  for  $347.16, 
and  secured  its  payment  by  a  mortgage  upon  a  lot  of  ground,  that 
belonged  to  her  absolutely,  according  to  the  face  of  the  conveyance 
to  her.  By  the  terms  of  the  mortgage  it  was  not  enforceable  until 
after  her  death. 

The  appellee,  Mattie  A.  Robinson,  is  her  child  by  the  last  husband. 

The  mother  died  in  February,  1883.  The  property  mortgaged  to 
N.  W.  Sparks  descended  equally  to  him  and  his  half-sister,  the  ap- 
pellee. 

He  now  seeks  to  enforce  his  mortgage.    He  also  asks  that  the  • 
mortgaged  property,  which. constitutes  substantially  all  the  estate 
left  by  his  mother,  be  also  subjected  to  the  payment  of  the  annuity 
installments,  which  accrued  between  the  time  of  the  execution  of 
the  note  and  her  death. 

The  appellee  claims  that  the  mortgaged  projierty  was  held  by  her 
mother  in  trust  for  her  husband,  H.  L.  Ball,  during  his  life,  with 
remainder  to  the  appellee. 

If  it  be  conceded  that  there  is  competent  testimony  to  this  effect, 
yet  the  arrangement  was  not  evidenced  by  any  writing,  the  deea 
lor  the  property  to  Mrs.  Ball  is  absolute  in  its  terms,  and  there  is  no 
claim  of  fraud,  accident  or  mistake  in  it-s  execution,  nor  does  it  ap- 
pear that  N.  W.  Sparks  had  any  notice  of  the  alleged  verbal  trust 
It  can  not,  therefore,  affect  him. 

She  also  claims  that  she  was  defrauded  in  the  settlement  of  an  in- 
debtedness of  her  half-brother  to  her;  that  there  is  in  fact  a  balance 
yet  owing  to  her,  and  this  she  pleads  as  a  set-off  to  his  claims.  This 
defense  is  not  sustained  by  the  evidence. 

We  now  reach  the  real  and  remaining  question  in  the  case. 

It  appears  that  the  mother  made  permanent  improvements  upon 
the  dower  land,  after  its  allotment  to  her,  which  enhanced  its  value 
in  a  suni  exceeding  the  annuities,  which  she  was  required  to  pay  by 
reason  of  getting  more  than  a  third  (if  the  deceased  husband's  realty, 
and  that  N.  W.  Sparks  now  has  the  property  so  improved. 

It  is,  therefore,  claimed  that  as  he  is  a  complainant  in  a  court  of 
equity,  he  must  do  equity;  and  that  he  should  not  be  allowed  to 
subject  the  property  which  has  descended  jointly  to  himself  and  his 
half-sister  to  the  payment  of  the  annuity  claims  against  his  mother, 
when  he  has  received  property,  which  she,  as  the  life  tenant,  im- 
proved in  value  in  a  sum  greater  than  his  claims. 

Some  question  is  made  as  to  the  sufficiency  in  form  of  the  plead- 
ing, setting  up  this  defense,  and  it  is  also  claimed  the  testimony 
does  not  show  that  the  improvements  were  of  a  permanent  char- 
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acter,  or  that  they  enhanced  the  vendible  value  of  the  dower  land 
in  a  sunn  equal  to  the  annuities. 

We  shall  assume,  however,  in  considering  the  question  that  these 
objections  are  not  well  taken.    Indeed,  this  is  our  opinion. 

The  question  is,  therefore,  presented  whether  the  life  tenant  or 
her  heir  can,  as  aerainst  a  debt  owing  to  the  remainderman,  when 
asserted  by  him  in  equity,  set  up  as  a  defense  the  value  of  perma- 
nent improvements  made  by  her  while  in  possession  of  the  land  as 
the  life  tenant? 

It  is  chiimed  that  the  equitable  rule,  which,  even  in  the  absence 
of  any  statute,  was  applied  as  between  a  bona  fide  occupying  claim- 
ant of  land  and  the  real  owner,  should  be  applied  in  a  case  like  this 
one. 

We  do  not  think  so,  even  though  hardship  may  occasionally  re- 
sult. 

The  rule  as  to  occupying  claimants  was  in  some  cases,  heretofore 
decided  by  this  court,  carried  to  great  length.  They  were,  however, 
all  based  upon  the  idea  that  the  improvements  were  made  by  him 
upon  the  land  whilst  he,  6o/?a  y/c?^,  considered  it  his  '^wn;  and  as  the 
owner,  unless  liable  for  compensation,  would  be  the  gainer  by  the 
loss  of  the  possessor,  natural  justice  required  he  should  account  for 
what  he  thus  received  in  the  amelioration  of  the  land.  The  maxim 
that  no  one  ought  to  be  made  rich  out  of  another's  loss,  was  applied 
to  its  full  extent.  This  rule  should  never  he  carried  so  far,  how- 
ever, as  to  allow  one  compensation  for  improvements,  who  wrong- 
fully takes  i)ossession  of  land,  knowing  that  it  belongs  to  another, 
because  equity  will  not  aid  a  wrong-doer. 

When  propel  ly  interpreted,  it  merely  goes  to  the  extent  of  hold- 
ing that  *'one  man  shall  not  be  enriched  at  the  expense  of  another,*^ 
where  the  latter  does  not  appear  as  a  wrong-doer. 

One  man  should  not  be  b<^nefited  by  another's  money  or  labor 
without  making  compensation,  and  one  must  do  what  is  just  before 
he  can  exact  equity;  but  this  rule  should  not  be  so  far  extended  as 
to  unjustly  inflict  an  injury  upon  a  party  when  he  has  no  agency  in 
the  transaction. 

If  the  rule  were  adopted  that  a  life  tenant,  who  knows  he  is  not 
the  absolute  owner  of  the  property,  and  that  his  interest  in  it  is  liable 
to  terminate  at  any  time,  could  improve  it  ad  lihitum  and  charge  the 
remainderman  with  it,  injustice  would  often  result. 

This  is  not  a  case  where  land  has  been  lost  by  a  bona  fide  claimant; 
the  claim  is  not  for  compensation  for  improvements  as  against  a 
claim  for  rents  for  the  property  improved;  but  it  is  sought  to  extin- 
guish a  debt  se<'ured  by  mortgage,  not. upon  the  improved  property, 
and  other  indebtedness  not  secured  at  all,  which  the  life  tenant  owed, 
by  a  claim  for  improvements  made  by  the  debtor  upon  property 
which  she  held  for  life  only. 

It  does  not  appear  that  they  were  made  by  the  request  of  the  re- 
mainderman. 

The  life  tenant  made  them  at  her  pleasure,  knowing  that  her  in- 
terest in  the  property  must  end  at  her  death.  It  should  be  presumed 
that  she  made  them  for  her  own  convenience,  and  with  a  willing- 
ness to  risk  whether  she  would  live  to  enjoy  them  long  enough  to 
recompense  her  for  their  cost. 

If  she  could  charge  the  remainderman  with  them,  then  she,  a 
her  pleasure,  could  improve  him  out  of  his  estate. 

The  improvements  may  be  of  a  character  not  desired  by  him. 
They  may  be  so  inferior  in  quality  as  to  render  others  necessary  in 
using  the  property,  according  to  his  desire,  or  they  may  be  of  so 
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great  a  value  that  he  may  not  be  able  to  make  the  additional  ones, 
and  thus  he  may  be  forced  to  sell  his  property  or  virtually  be  de- 
prived of  it. 

The  tenant  for  life  is  not  bound  to  accept  the  estate  if  he  can  not 
render  it  profitable,  save  at  the  expense  of  the  remainderman,  and 
if  allowed  to  do  this,  then  the  latter  is  at  his  mercy. 

It  would,  in  our  opinion,  be  an  unwarrantable  extension  of  the 
equitable  rule  to  which  we  have  alluded  to  apply  it  to  case*  of  im- 
provements made  by  a  life  tenant  without  the  request  of  a  remain- 
derman, resulting  in  a  majority  of  cases  in  wrong  and  injustice. 

The  life  tenant  knows  he  is  not  the  owner  of  the  property;  that 
the  remainder  party  may  acquire  it  at  any  time,  by  reason  of  death; " 
and  that  he  is  taking  the  risk  in  making  any  improvements  upon  it. 
In  doing  so^  he  must  take  the  risk  of  being  recompensed  by  their 
use.  The  seeming  hardship  to  the  appellee  njay  create  sympathy, 
but  it  or  the  relation  of  the  parties  can  not  be  allowed  to  alter  the 
law  of  the  case. 

The  Judgment  is  reversed,  with  directions  to  subject  the  mortgage 
property  first  to  the  payment  of  the  mortgage;  and,  as  it  appears 
Mrs.  Ball  was  not  otherwise  indebted,  then  to  the  other  annuity 
debts  of  both  N.  \V.  Sparks  and  the  appellee  as  may  be  equitable, 
and  for  all  further  proper  proceedings. 


Reed,  trustee,  &c.  v.  Simms. 

(Filed  May  7, 1891— i\^o<  to  be  reporJccL) 

Trusts — The  property  of  S.,  who  was  old  and  ignorant,  was  sold  to  satisfy 
a  contractor's  lien  for  street  improvement,  and  purchased  by  the  contrac- 
tor. Em  trui^tee  of  the  wife  of  S.,  having  redeemed  land,  had  a  deed  there- 
for made  to  himself  ffs  trustee  of  the  wife  of  S.  It  appears  that  the 
payments  to  redeem  were  made  partly  with  the  monthly  rents  of  the  prop- 
erty, and  partly  with  the  earnings  of  the  wife.  Hjid — That  the  benefit  of 
the  redemption  accrued  to  8.,  and  that  he  was  the  owner  of  the  property 
and  entitled  to  a  deed  from  R.,  trustee. 

Willson  &  Thum  for  appellants. 

J.  M.  Chattereon  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  July,  1886,  there  was  sold  under  judgment  of  court  a  lot  of 
land  in  Louisville,  belonging  to  Jacob  Simms,  to  satisfy  a  debt  for 
street  improvement,  and  purchased  by  the  contractor  and  plaintiff, 
Meyer,  at  about  $113,  and  in  December,  1886,  the  marshal's  report 
of  sale  was  confirmed,  and  a  deed  for  the  lot  ordered  to  be  made 
to  H.  M.  Lane,  which  was,  however,  never  done. 

But  February  1,  1889,  on  motion  of  Meyer  and  Lane,  an  order 
was  made  in  court  directing  the  master  commissioner  to  execute  a 
deed  for  the  lot  to  Wm.  Reed,  in  trust  for  Harriet  Simms,  wife  of 
Jacob  Simms,  which  was,  March  12,  1889,  done,  Meyer  and  Lane 
having,  February  12, 1889,  in  open  court,  acknowledged  payment  by 
Wm.  Reed,  trustee  of  Harriet  Simms,  of  the  amount  of  purchase 
money  and  interest,  and  the  previous  order  directing  the  deed  made 
to  Lane  having  at  the  same  time  been  set  aside. 
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In  December,  1889,  Jacob  Si  in  ms  brought  thisaction  to  quiet  his  title 
and  to  reouire  Wm.  Reed,  as  trustee,  and  Harriet  Simms  to  execute 
to  him  a  deed  for  the  lot.  And  the  appeal  is  from  judgment  of  the 
^chancellor  that  he  is  owner  and  entitled  to  possession  of  the  lot  and 
A  conveyance  from  appellants. 

Lane  agreed  with  Harriet,  before  expiration  of  the  two  years 
within  which  Jacob  had  the  right  to  redeem,  to  extend  the  time 
■and  accept  payment  by  installments  of  the  amount  bid  at  the  sale. 
There  is  controversy  and  uncertainty  as  to  who  made  the  payments, 
^r  if  done  by  more  than  one,  how  much  each  paid.  Beed  says  he 
did,  but  his  statements  on  the  subject  are  vague  and  unsatisfactory. 
Besides,  in  the  order  of  court  qnade  February  11,  1889,  before  men- 
tioned, it  is  stated  in  substance  that  the  purchase  money  was  paid 
to  Lane  by  Wm.  Reed,  trustee  of  Harriet  Simms,  which  efifectually 
n^fatives  payment  by  him  in  person. 

Jacob  being  unable  to  earn  money  by  labor,  seems  to  have  paid 
«only  about  $15.  But  he  permitted  Harriet  to  use  for  that  purpose  a 
portion  of  monthly  rents  arising  from  the  lot.  And  whether  the 
entire  amount  was  thus  paid  to  Lane  or  not,  all  the  written  receipts  of 
payments  were  given  to  her.  And  it  may  be,  therefore,  fairly  in- 
ferred, she  paid  all,  either  wholly  with  rents,  or  partly  tfiat  way,  and 
partly  with  money  earned  by  her.  In  either  case,  the  benefit  of  the 
redemption  accrued  to  her  husband. 

Jacob  Simms  is  old,  disabled  and  ignorant,  and  we  are  satisfied  from 
the  evidence,  was  decieved  and  defrauded  by  Reed,  who  is  a  son  of 
Harriet,  also  old,  by  a  former  husband,  and  would  at  her  death  get 
the  lot  for  himself,  which  is  worth  about  $1,100.  For,  though  the 
rents  were  used  to  pay  Lane,  with  the  consent  of  Jacob,  he  was 
never  informed  by  Reed  or  Harriet  of  the  intention  to  deprive  him 
of  the  property,  nor  did  he  know  the  deed  had  been  made  until 
.some  time  after  it  was  executed  in  the  manner  mentioned. 

It  seems  to  us  no  chancellor  could  hesitate  to  set  aside  such  trans- 
iiction,  and  the  Judgment  is  affirmed. 


Pearce  v.  Pearce. 
(Filed  May  7,  1891— JVb<  to  be  reported.) 

1.  judgment  of  divorce  obtained  fraudulently  in  another  State — Appellee,  who 
ivas  married  to  appellant  in  1887,  sued  him  for  a  diroroe.  Defendant 
claimed  that  his  marriage  with  plaintifF  was  void  because,  at  the  time  of  its 
solemnization,  he  was  the  hasband  of  another  woman.  Defendant  and 
alleged  wife,  No.  1,  cUim  to  have  recognized  each  other  as  husband  and 
wife  ever  since  1879,  and  to  have  cohabited  since  then.  After  the  defend- 
ant's marriage  with  plaintiff,  a  court  of  competent  jurisdiction,  of  Ohio, 
on  an  agreed  state  of  facts  by  defendant  and  wife,  No.  1,  decided  they  were 
husband  and  wife,  and  granted  alleged  wife,  No.  1,  a  divorce.  Held — 1. 
That  plaintiff  may  show  that  the  judgment  of  divorce  in  Ohio  was  obtained 
by  the  fraud  or  collusion  of  defendant  and  alleged  wife,  No.  1,  for  the  pur- 
pose of  affecting  plaintiff 's  marital  rights  and  defeating  her  recovery  of 
alimony.    2.  That  under  the  proof  in  this  case  the  defendant  and  alleged 

.  wife,  No.  1,  were  not  husband  and  wife. 

2.  Alimony — Where  neither  the  husband  nor  the  wife  has  any  property, 
and  at  the  time  of  the  marriage  the  salary  of  the  husband  is  about  $150  per 
month,  and  that  of  the  wife  is  |50,  an  allowance  of  $500  annually  to  the 
wife,  as  alimony,  is  reasonable  and  sufficient ;  an  allowance  of  $5,000  is  ex- 
cessive. 
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Baker  &  Goodham  and  Walton  &  Alford  for  appellant. 
George  Denny,  jr.,  for  appellee. 
Appeal  from  Fayette  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  action  in  equity  was  instituted  in  the  Fayette  Circuit  Court 
by  Jennie  S.  Pearce  against  Lewis  E.  Pearce,  in  which  she  seeks  a 
divorce,  or  the  cancellation  of  a  marriage  contract  consummated 
between  the  two,  in  the  city  of  Cincinnati,  on  the  11th  of  May,  in 
year  1887.  At  the  time  of  the  marriage  they  were  both  residents  of 
the  city  of  Lexington,  in  this  State. 

The  defense  by  the  husband  is,  that  at  the  date  of  the  contract 
between  himself  and  the  plaintiff,  and  when  the  marriage  cere- 
mony was  performed,  he  was  in  fact  and  in  law  the  husband  of  one 
Anna  M.  Pearce,  who  w-as  made  his  lawful  wife,  in  the  city  of  Cin-' 
oinnati,  on  the  20th  of  June,  in  the  year  1879,  and  that  the  appellee, 
wife  No.  2,  was  apprised  of  that  marriage,  and  the  relation  between 
himself  aifd  Anna  M.  Pearce  at  the  time  she  consented  to  become 
his  wife. 

It  is  claimed  by  the  defense  that  the  facts  presented  by  this  record 
not  only  show  a  valid  marriage  between  Anna  Pearce  and  the^ 
defendant  in  June,  1879,  but  a  court  in  the  State  of  Ohio,  correspond- 
ing in  jurisdiction  to  this  court,  has  not  only  by  a  judgment  pro- 
nounced that  marriage  valid, 'but  severed  the  marital  relation,  and 
granted  to  the  said  Anna  a  divorce  a  vinculo  niatrimonii  and  awarded 
her  alimony.  The  action  in  the  Ohio  court  was  instituted  shortly- 
after  the  marriage  of  the  defendant  with  the  present  plaintiff,  and 
that  judgment  aa^ailed  by  the  latter  on  the  ground  that  it  was  pro- 
cured by  the  fraud  of  the  defendant  and  Anna,  with  a  view  or 
affecting  her  marital  rights  and  preventing  a  judgment  for  alimony 
against  the  defendant. 

This  is  a  peculiar  case,  the  plaintiff  alleging  and  insisting  on  a 
valid  marriage  with  the  defendant,  and  the  latter  insisting  that  it 
was  void  because,  at  the  time  of  the  execution  of  the  contract,  he- 
was  the  lawful  husband  of  another  woman.  It  is  not  pretended 
that  any  marriage  ceremony  was  performed  making  the  defendant 
and  Anna  Kunk  man  and  wife,  as  provided  by  the  statute  of  the 
State  of  Ohio;  but  it  is  alleged  and  proven  by  Anna  that  the  de- 
fendant agreed  to  become  her  husband  and  she  his  wife;  that  they 
then  cohabited,  and  for  years  recognized  each  other  as  man  and  wife 
in  social  circles,  and  in  many  business  transactions  recognized  this 
marital  relation ;  that  they  lived  in  Cincinnati,  Maysville,  Chatta- 
nooga and  Lexington  as  man  and  wife,  and  were  so  recognized. 

It  was  well  settled  in  this  State,  prior  to  the  passage  of  the  statute 
regulating  the  manner  in  which  marriage  contracts  were  to  be  con- 
summated, that  a  common-law  marriage  was  valid,  and  this  seems 
to  have  been  the  settled  law  in  Ohio  when  Anna,  the  alleged  first 
wife,  W'as  divorced  from  the  defendant,  and  it  must  be  concede<l 
that  the  facts  upon  which  the  Ohio  judgment  is  based  were  suffi- 
cient to  authorize  that  judgment,  and  if  not,  this  court  would 
scarcely  attempt  to  question  its  validity  as  between  the  parties  to  it. 
The  plaintiff  in  this  case  was  no  party  to  that  litigation,  and  may 
show  that  the  judgment  in  Ohio  was  obtained  by  the  fraud  of  th*- 
parties  to  it  with  a  view  of  affecting  her  rights  as  the  lawful  wife  of 
the  defendant. 

It  is  apparent  from  the  testimony  that  Anna  Kunk,  who  claims 
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^o  have  been  the  first  wife,  knew  of  the  approaching  marriage  be- 
tween the  plaintiff  and  the  man  with  whom  she  hi^d  been  living  for 
several  years,  and  that  an  arrangement  was  made  by  which  she 
surrendered  her  claims  upon  him,  and  then  left  Lexington  for  the 
-city  of  (Cincinnati. 

The  defendant  first  made  the  acquaintance  of  this  woman  in  a 
house  of  ill-fame,  or  Mt  a  place  of  such  questionable  reputation  as 
induced  her  to  decline  stating  the  kind  of  place  it  was  They  then 
<!laimed  to  have  lived  together  as  man  and  wife,  without  any  mar- 
riage ceremony,  for  fear  of  exposing  the  defendant  to  the  wrath  of 
his  parents,  and  at  the  same  time  the  two  lived  together  in  or  near 
Maysville,  where  the  parents  of  the  defendant  resided,  and  moved 
from  place  to  place,  recognizing,  as  they  say,  and  as  the  proof  shows, 
'Cach  other  as  man  and  wife,  but  seem  never  to  have  known  the 
legal  status  of  the  one  to  the  other  until  the  Ohio  court,  on  an  agreed 
f^tate  of  facts,  about  which  there  was  no  dispute  between  the  de- 
fendant and  his  mistress,  adjudged  that  they  had  been  man  and 
wife  for  a  number  of  years. 

The  deft^ndant  abandfined  the  plaintiff  on  the  20th  of  January, 
18S.^ ;  left  Lexington  for  Cincinnati,  where,  on  the.lSth  of  February, 
1888,  wife  No.  1  hrouarht  her  action  for  a  divorce,  served  the  defend- 
ant with  process  in  two  days  thereafter,  and  on  the  17th  of  March, 
1888,  the  divorce  was  obtained,  all  of  which  transpired  within  two 
months  after  the  abandonment  of  the  plaintiff.  This  was  certainly 
a  speedy  adjudication  upon  a  matter  of  vital  importance  to  the  de- 
fendant, who  says,  in  his  answer  to  the  present  action,  that  he  did 
not  know  the  relation  of  husband  and  wife  existed  between  him- 
self and  Anna,  as  he  had  taken  no  legal  advice;  and  we  are  well 
satisfied  that  the  recognition  of  the  marriage  was  solely  for  the  pur- 
pose of  concealing  an  unlawful  cohabitation  under  the  guise  of  the 
marital  relation. 

It  is  not  rational  to  suppose  that  the  appellant,  with  his  lawful 
wife  in  the  city  of  Lexington,  would  have  sought  mirriage  with 
this  unfortunate  plaintiff,  who  lived  in  the  smu  city,  and,  after 
gaining  her  affection,  take  her  to  the  city  of  Cincinnati,  where  his 
mistress  had  gone  and  was  domiciled,  and  there  have  the  marriage 
-ceremony  performed  at  one  of  the  principal  hotels.  Hi  was  a  man, 
doubtless,  of  ordinary  intelligence;  was  engaged  in  a  pursuit  that 
required  business  capacity,  and  that  such  a  man,  under  the  circum- 
stances, would  subjei't  himself  to  a  criminal  prosecution  by  adding 
to  his  infamy  the  crime  of  biiramy,  is  incredible. 

He  used  the  house  in  which  he  lived  with  Anna  Kunk  as  a  place 
of  assignation,  with  her  knowledge,  and  this  conduct  seems  not  to 
have  disturhei  the  s  icreJ  relation  that  they  now  m  untain  existed 
between  them.  The  entire  history  of  their  lives,  from  the  time 
Ihey  began  to  cohabit,  is  inconsistent  with  every  duty  resulting 
from  the  relation  of  husband  and  wife,  and  the  agreed  facts,  upon 
which  the  judgment  in  the  Ohio  court  was  l)ased,  were  not  so  much 
to  enlighten  the  defendant  as  to  his  stitus  with  Anna,  but  to  rid 
himself  of  the  consequences  resulting:  from  his  marriage  with  the 
plaintiff. 

It  is  argu9d  by  counsel  for  the  defense  that  the  plaintiff  knew  of 
the  intimacy  between  the  defendint  and  Anna,  and  the  testimony 
does  show  that  she  was  informed  by  Anna  that  the  defendant  was 
her  husband  and  warned  of  her  dangir.  Her  failure  to  investigate 
the  surroundings,  or  to  make  inquiry  of  others,  certainly  shows  a 
want  of  Judgment  in  a  confiding  girl  "that  was  but  too  willing  to  be 
made  the  victim  of  defendant's  lust,  who.  when  char^^ed  with  this 
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shameful  conduct,  professed  to  repent  of  the  wrongr,  ][>romised  re- 
form and  a  purpose  to  east  off  his  mistress,  and  become  the  husband 
of  the  plaintiff.  He  had  her  entire  confidence,  and,  blinded  in  her 
affection  for  him,  she  consented  to  become  his  wife. 

While  this  court  has  no  power  to  reverse  a  judgment  granting  a 
divorce,  we  concur  with  the  chancellor  in  holding  that  the  defend- 
ant was  the  lawful  wife  of  the  plaintiff,  and  that  by  reason  of  his 
cruel  treatment  she  was  entitled  to  be  restored  to  all  the  rights  of 
an  unmarried  woman.  The  court  below  erred,  however,  in  award- 
ing $5,0()()  as  damages,  or  in  the  way  of  alimony,  for  the  plaintiff. 
The  husband,  it  seems,  had  but  little,  if  any,  estate.  The  wife  had 
no  property.  The  salary  of  the  husband  before,  or  at  the  time  of, 
the  marriage  w^as  $150  per  month  ;  that  of  the  wife  $50.  The  sum 
of  $500  per  annum,  payable  in  quarterly  installments,  to  be  paid  sa 
long  as  the  parties  live,  or  the  plaintiff  remains  a  single  woman,  i& 
a  sufficient  allowance  under  the  circumstances. 

The  chancellor  should,  by  his  judgment,  retain  the  case  on  the 
docket,  that  he  may  increase  or  diminish  the  allowance  as  circum- 
stances arid  the  condition  of  the  parties  may  require. 
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(Filed  Mayl,  1891.) 

Conveyame  by  husband  to  wife  and  children — A  huBband,  by  a  deed  to  \vhich 
he  was  party  of  the  first  parts  and  to  which  his  wife  was  party  of  the  Fecocd 
part,  conveyed  certain  land  to  his  wife  and  children,  reserving  to  himself 
and  w.ife  power  to  sell  the  laud  in  a  certain  event,  and  reserving  to  himself 
the  power  of  sale,  after  the  death  of  the  wife,  when  he  deemed  it  advisable. 
Held — That  by  the  conveyance  the  wife  took  a  life  estate  in  the  land,  with, 
remainder  to  the  children. 

Wm.  P.  Thorne  and  John  D.  Carroll  for  appellant. 

Wm.  Carroll  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellees,  children  of  appellant,  brought  this  action  to  recover  of 
him  poasession  of  a  tract  of  land  and  for  an  equal  division  of  it  be- 
tween themselves.  And  whether  the  judgment  rendered  according^ 
to  the  prayer  of  the  petition  be  correct,  depends  upon  the  construc- 
tion to  be  given  to  a  deed  executed  by  him  in  1871,  as  follows: 

**This  deed  between  James  E.  Goodridge,  sr.,  of  the  fiist  part,  and 
Margaret  Goodridge,  wife  of  said  James  E.  Goodridge,  of  the  sec- 
ond part,  w-itnesseth :  That  the  party  of  the  first  part,  in  considera- 
tion of  $1  paid  and  the  further  consideration  of  the  love  and  affection 
which  the  party  of  the  first  part  has  to  his  wife,  Margaret,  and  the 
children  of  the  party  of  the  first  part  now  born,  and  those  hereafter 
to  be  born,  Df  the  said  parents,  the  receipt  of  which  is  hereby  ac- 
knowledged, do  hereby  sell,  grant  and  convey  to  the  party  of  the 
second  part  and  said  children  the  following  described  p)roperty: 
♦  *  *  The  power  is  hereby  reserved  and  given  to  the  party  of  the- 
first  part  to  sell  and  convey,  in  conjunction  with  the  said  Margaret^ 
the  above  property,  whenever  the  party  of  the  first  part  and  said 
Margaret  shall  consider  it  needlul  for  the  said  Margaret  and  the- 
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children  above  mentioned ;  or,  if  she  should  die,  then  the  right  to 
do  so  is  reserved  and  ^iven  to  the  party  of  the  first  part,  if  he  shall 
think  and  deem  it  advisable.  To  have  and  to  hold  the  same,  with 
all  the  appurtenances  thereon,  to  the  second  party  and  the  children 
aforesaid  forever,  with  covenant  of  general  warranty." 

The  theory  upon  which  appellant  bases  his  claim  to  the  possession 
of  the  land  is  that  his  wife,  Mai^aret,  now  deceased,  toolc  under  the 
deed  as  joint,  .nstead  of  life  tenant,  and  that  there  being  three  chil- 
dren, he  is  entitled  by  eurtasy  to  poa^^ession  for  life  of  one-fourth, 
undivided,  of  the  land,  being  the  share  of  his  wife.  The  question 
is,  therefore,  whether  his  wife  acquire<l  under  the  deed  a  fee-simple 
title  to  an  undivided  fourth  r>f  the  land,  or  to  merely  a  life  estate  in 
the  whole. 

In  Webb  v.  Holmes,  3  B.  M.,  404,  the  deed  was  inter  partem ^ 
Crist,  the  j?rantor,  being  named  as  party  of  the  first  part,  and  his 
daughter,  Sarah,  and  husband  parties  of  the  second  part.  But  fol- 
lowing a  recital  in  the  deed  that  the  grantor  intended  to  convey  to 
Sarah  a  certain  dower  in  the  land  for  the  benefit  of  herself  and  chil- 
dren, was  a  conveyance  of  the  land  in  terms  to  her  and  her  children 
forever.  It  was  there  held  that  the  children,  not  being  named  as 
parties  to  the  deed,  could  take  no  present  interest  under  it.  but 
might  take  by  way  of  remainder;  and  in  order  to  give  to  the  deed 
operation  as  to  the  children,  and  secure  to  them,  as  was  intended  by 
the  grantor,  a  beneficial  interest  in  the  land,  they  should  be  con- 
strued to  take  in  remainder,  as  they  could  not  take  a  present  joint 
interest  with  their  mother,  who  thereby  and  nece&sarily  had  to  be 
treated  as  a  life  tenant  only.  It  was  said  the  use  of  the  term  dower 
in  the  caption  strengthened  the  conclusion  of  the  court  that  a  life 
estate  to  the  mother  and  remainder  to  the  children  was  intended, 
but  this  evidently  was  not  regarded  as  a  necessary  or  indispensable 
support  to  the  position. 

A  similar  deed  was  thus  construed  in  Foster  v.  Shreve,  6  Bush, 
ol9,  and  also  in  D.ivis  v.  Hardin,  80  Ky.,  672,  though  in  the  latter 
case  an  additional  reason,  entirely  applicable  to  this,  was  given  for 
such  construction,  as  follows;  **A  father,  making  provision  for  his 
child  and  that  child's  children,  may  well  be  supposed  to  have  in- 
tended them  to  take  jointly.  They  are  all  of  his  blood  and  the 
natural  objects  of  his  bounty.  But  when  a  husband  makes  a  con- 
veyance to  his  wife  and  their  children,  there  is  less  reason  to  sup- 
pose that  he  intended  they  should  take  as  joint  tenants,  whereby 
his  bounty  may,  by  her  death,  pass  into  the  hands  of  a  stranger, 
even  as  against  himself." 

There  is  thus  presented  in  this  case  two  reasons  for  construing  the 
deed  so  as  to  give  to  the  grantor's  wife  a  life  estate  merely,  both  of 
which  are  presumed  to  influence  every  grantor,  and  either  of  which, 
as  held  by  this  court,  is  sufficient  to  determine  the  construction 
where  a  contrary  intention  of  the  grantor  is  not  expressed.  One 
arises  from  the  necessity  of  giving  effect  to  the  deed  in  favor  of  chil- 
dren, or  other  beneficiaries  not  named  as  parties,  but  who  were 
manifestly  intended  to  have  some  'nterest  in  the  property  conveyed; 
the  other  is  founded  on  the  natural  and  usual  feelings  and  motives 
by  which  a  person  is  presumed  to  be  influenced  in  disposing  of  his 
properly  by  c\q^(\  or  will. 

I-ndependent  of  rules  of  construction  founded  upon  either  motives 
or  necessities,  the  power  reserved  in  the  deed  to  the  grantor  to  sell 
the  property,  in  ease  his  wife  dies  before  he  does,  shows  her  interest 
was  intended  to  terminate  at  her  death. 

Judgment  affirmed. 
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1.  Peremptory  instruction  for  defendant — If  a  prima  facie  case  has  been 
made  ont  by  plaintiff's  evidence,  or  if  his  evidence  tends  in  any  degree  to 
establish  a  right  of  recovery,  it  is  error  for  the  trial  court  to  peremptorily 
instrnot  the  jury  to  find  for  the  defendant. 

2.  Raiiroads — Wilful  neglect — Burden  of  proof — Appellant  claims  that  de- 
cedent, a  brakeman  on  appellee's  train  of  cars,  was  killed  through  the  wilful 
neglect  of  appellee  in  permitting  a  timber  to  be  oat  of  its  place  in  what 
is  known  as  tnnnel  No.  7.  Appellee  denied  wilful  neglect,  and  alleged  that 
decedent  was  killed  by  his  own  carelessness  in  tunnel  No.  6.  The  two  tunnels 
are  about  one-half  mile  apart,  and  to  pass  through  No.  6  safely  the  brake- 
men  on  an  ordinary  freight  car  were  accustomed  to  sit  or  lie  down.  To 
pass  through  No.. 7  safely,  on  such  a  car  as  that  upon  which  decedent  was 
found  injured,  it  would  be  necessary  to  sit  dowii.  The  plaintiff *s  evidence 
failed  to  show  that  the  injury  was  received  in  tunnel  No.  7,  or  that  it  was 
caused  by  any  timber  being  out  of  place  therein,  and  upon  plaintiff's  evi- 
dence this  injury  mav  have  been  caused  by  the  failure  of  deceased  to  lie 
down  in  passing  through  the  tunnels.     Held — 

First,  The  rule  is  well  settled  that  where  the  evidence  is  equally  con- 
sistent with  either  view — the  existence  or  non-existence  of  negligence — 
the  court  should  not  submit  the  case  to  the  jury,  for  the  party  who  affirms 
the  negligence  has  failed  to  prove  it. 

Second,  Under  the  circumstances  the  l^urden  of  proving  the  wilful  neglect 
was  on  plaintiff,  and  it  was  not  sufficient  to  prove  the  injury  alone.  Negli- 
gence will  not,  in  such  a  case,  be  presumed,  and  as  plaintiff  has  failed  to 
prove  its  existence,  a  peremptory  instruction  for  the  defendant  is  proper. 

Harrison  &  Tucker  and  Curd,  Daiiton  &  Owsley  for  appellant. 

Simrall  <fe  Mack  and  O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Mary  A.  Hughes,  widow  of  William  Hughes,  sues  for  damages 
upon  the  ground  that  his  death  resulted  from  the  wilful  neglect  of 
the  appellee.  At  the  close  of  her  testimony  the  lower  court  peremp- 
torily directed  the  jury  to  find  for  the  company. 

If  a  prima  /c/c/ecase  had  been  made  out;  if,  indeed,  there  was 
evidence  tending,  in  any  degree,  to  show  a  right  of  recovery,  this 
was  error.  This  rule  is  too  well  settled  in  this  State  to  need  the 
citation  of  authority.  The  only  question,  therefore,  before  us  is 
whether,  guided  by  this  rule,  the  instruction  was  proper. 

The  deceased  was  a  brakeman  upon  appellee's  road.  He  had  been 
so  acting  for  nearly  a  year.  During  that  time  he  had  paased  over 
the  portion  of  the  roall,  where  he  was  killed,  once  and  sometimes 
twice  a  day.  He  was  entirely  familiar  with  all  the  dangers  usually 
incident  to  the  service  upon  it.  The  train,  a  freight,  consisting  of 
quite  a  numbor  of  cars,  and  manned  by  a  crew  of  three  or  four 
brakemen,  an  engineer  and  a  conductor,  was  going  north.  It  stopped 
upon  the  summit  of  a  hill  to  get  coal.  The  descent  from  there  was 
several  miles  long  and  a  steep  grade  In  descending  the  train  had 
to  pass  through  four  tunnels,  known  as  Nos.  9,  8,  7  and  6.  They 
were  reached  by  the  train  in  the  order  named.  When  it  stopped  to 
coal  the  deceased  was  at  the  engine,  and  before  it  started  he  passed 
back  over  the  train  to  the  caboose,  and  when  last  seen  alive  he  was 
at  the  rear  of  the  train  setting  a  brake.    Thi-s  was  ju«t  before  the 
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train  reached  the  first,  or  No.  9,  tunnel.  The  next  seen  of  hini  was 
after  they  had  passed  throuofh  all  four  of  the  tunnels.  He  was  then 
found  in  the  ap:ony  of  death  upon  the  top  and  right  at  the  north 
end  of  the  fifth  car  from  the  caht)ose.  It  was  a  ho>  -car  not  belong- 
ing to  the  appellee's  road,  and  higher  than  the  ordinary  car  of  that 
character.  He  was  lying  upon  his  back,  his  feet  at  or  over  the  edge 
of  the  car,  and  the  back  ol  his  head  crushed  in  by  coming  in  contact 
with  some  object.  Tunnel  9  is  about  a  half-mile  from  No,  8,  it 
about  a  sixth  of  a  mile  from  No.  7,  and  it  about  a  half-mile  from 
No.  6. 

While  the  train  was  running  from  where  he  was  last  seen  until  he 
was  struck,  he  passed  over  five  cars,  but  exactly  when  he  did  so  is 
not  shown. 

There  was  no  eye-witness  to  the  injury.  The  petition  avers  that 
the  accident  occurred  in  tunnel  No.  7.  and  was  occasioned  by  the 
wilful  neglect  of  the  company  in  suffering  tiiubers  therein  to  be  out 
of  place.  Contra,  it  is  claimed  by  the  appellee  that  it  o(*curred  in 
tunnel  No.  6.  ^ 

It  is  shown  that  one  can  not  pass  through  the  latter  standing  up- 
right upon  an  ordinary  box-car,  nor  through  No.  7  upon  such  a  car 
as  that  upon  which  the  deceased  was  found,  and  that  it  was  usual  in 
passing  through  these  tunnels  for  the  brakemen  upon  boxcars  to  sit 
or  lie  down  by  the  brakes,  as  they  were  compelled  to  be  upon  the 
tops  of  the  cars  to  regulate  the  speed  of  the  train,  it  being  a  down 
grade. 

The  ofilf/  testimony  as  to  any  loose  timbers  in  tunnel  No.  7  is,  that 
one  of  the  hands  upon  the  train. says,  as  they  passed  through  it,  he 
saw  the  tunnel  gang  were  at  work  there;  he  "noticed  some  old  tim- 
bers on  one  side  of  the  track,  and  a  new  timber  that  was  being  put 
in  its  place  was  hanging  up  by  the  ropes.  The  evidence  does  not 
hx  the  position  of  this  timber.  It  is  not  shown  whether  it  was  upon 
the  side  or  next  to  the  roof  of  the  tunnel.  There  is  no  testimony 
-whatever  tending  to  show  that  it  was  in  a  position  to  strike  a  brake- 
man  upon  the  top  of  a  train,  when  in  his  usual  position  in  pas.sing 
through  the  tunnel ;  and,  had  it  been  so,  it  seems  to  us  it  could  easily 
have  been  shown. 

The  appellant  urges  that  because  one  or  two  fingers  could  have 
been  placed  in  the  wound,  and  it  across  the  back  of  the  head ;  be- 
cause the  deceased  was  not  knocked  from  the  top  of  the  car,  but  was 
l3^ing  upon  it  upon  his  back,  therefore,  he  must  have  been  struck  by 
the  loose  timber.  We  fail,  however,  U)  see  why  these  conditions 
luight  not  just  as  well  exist  in  case  the  decea>ed,  by  standing  up, 
came  in  contact  with  any  part  of  either  one  of  the  tunnels,  whether 
a  part  of  the  wood-work  or  stone  forn)ation.  The  fact  also  that  the 
speed  of  the  train  increased  between  tunnels  Nos.  7  and  6  adds  noth- 
ing to  appellant's  claim  as  to  the  manner  of  the  injury,  because  the 
inomentum  of  the  train  would  naturally -become  greater  as  it  ap- 
proached the  foot  of  the  hill.  It  is  said  it  was  occasiont^d  by  the 
deceased  being  no  longer  able  to  regulate  his  brake;  but  other  causes 
jTiight  equally  have  produced  the  increased  speed. 

There  is,  in  our  opinion,  first,  no  evidence  tending  to  show  that 
the  injury  was  received  in  tunhel  No.  7 ;  and,  second,  if  it  was,  then 
there  is  no  evidence  that  it  was  caused  by  the  hanging  timber. 

If  the  deceased,  knowing  he  could  not  pass  through  these  tunnels 
standing  upon  the  top  of  the  car,  neglected  to  take  the  usual  pre- 
caution of  sitting  down,  there  can  be  no  recovery.  There  is  no  evi- 
dence showing  whether  he  was  thus  injured,  or  whether  it  was 
caused  by  the  alleged  timber.    W^e  are  left  to  theorize  as  to  it.    One 
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suinj^'to  recover  damages  for  injury  arising  from  another's  neglect^ 
must  ofler  some  testimony  conducing  to  sJiow  tliat  it  was  so  occa- 
sioned. Negligence  can  not  be  presumed  in  a  case  like  tiiis  one. 
Tiie  presumption  is  the  other  way.  It  can  not  be  found  without 
evidence.  The  complaining  party  must  not  only  show  the  injury, 
but  also  some  evidence  tending  to  show  that  the  other  party  is  to 
blame  for  it. 

Mere  proof  of  the  injury,  \^itii  attending  circumstances  showing^ 
that  the  party  charged  with  neglect  may  be  blameless,  or  may  be  at 
fault,  will  not  do.  In  such  a  case  there  is  no  evidence  tending  to 
show  that  the  injury  was  due  to  neglect.  Circumstances  are  merely 
presented  upon  which  one  may  theorize  as  to  the  cause  of  the  acci- 
dent. The  burden  of  showing  neglect  rests  upon  the  complainant, 
and  under  such  circumstances  he  has  offered  no  evidence  tending  to 
show  it.  He  has  merely  presented  two  or  more  states  ot  case  upon 
which  one  may  theorize  as  to  the  cause  of  the  accident. 

Here,  first,  the  deceased  may  have  been  struck  by  the  low  roof  of 
tunnel  N<),  7  ;  or,  second,  by  that  of  No.  (>;  or,  third,  by  the  hang- 
ing timber  in  No.  7,  and  only  in  the  latter  case  could  there  be  any 
liability  upon  the  part  of  the  company.  One  thing  is  certain,  the 
wound  being  upon  the  back  of  the  head  shows  that  the  deceased 
had  his  head  turned  from  the  direction  the  train  was  going  when  he 
was  injured. 

It  was  said  in  Cotton  v.  Wood,  8  Com.  Bench,  N.  S.,  568  (cited  in 
Thompson  on  Jsegligence,  page  364):  **I  wish  merely  to  add  that 
there  is  another  rule  of  the  law  of  evidence,  which  is  of  the  first 
importance,  and  is  fully  established  in  all  the  courts,  viz:  that 
where  the  evidence  is  equally  consistent  with  either  view — with  the 
existence  or  non-existence  of  negligence — it  is  not  competent  to  the 
judge  to  leave  the  matter  to  the  jury.  The  party  who  affirms  neg- 
ligence has  altoarether  failed  to  establish  it.  That  is  a  rule  which 
ought  never  to  be  lost  sight  of.'' 

Where  it  is  necessary  to  show  a  certain  state  of  facts,  it  is  not  suf- 
ficient to  prove  two  or  more  different  states  of  case,  one  of  which 
may  be'sutiicient,  but  either  of  which  may  equally,  under  the  testi- 
mony, have  existed. 

In  Hayes  v.  Ferry  Railroad  Company,  97  N.  Y.,  259,  if  the  acci- 
dent did  not  result  from  the  complainant's  own  negligence,  it  was 
at  least  questi()nable,and  it  was  said:  "He  (the  complainant)  must 
prove  something  which  warrants  that  inference  (negligence  upon 
the  part  of  the  company),  and  not  leave  his  case  upon  fticts  just  as 
consistent  with  care  and  prudence  as  with  the  opposite." 

The  cases  of  Baulec  v.  N,  Y.  &  H.  R.  R.  Co.,-o9  N.  Y.,  357 ;  P.  <fe 
R.  R.  R.  ('().  V.  Schertle,  2  Amer.  and  ]^]ng.  Railroad  Cases,  15S,  and 
others,  announce  the  same  rule,  and,  in  our  opinion,  it  is  a  safe  and 
correct  one. 

Judgment  affirmed. 


LiLLARD  V.   BrANNIN   &  BRAND. 

{Filed   Maij  9,  1891.) 

1.  SiouiNOfis — AttthorHv  of  sf>ecial  IxiiUff^K.  special  bailiff  appointed  to  exe- 
cute proces8,  nnder  section  068  of  the  Civil  Code,  is  merely  a  sabsticate  for 
the  sheriff  or  other  officer  in  whose  j^tead  he  is  appointed,  and  has  only  the 
authority  of  such  sheriff  or  other  officer.     He  must   be  a  resident  of  the 
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county  for  which  he  is  appointed  special  bailiff,  and  has  no  authority  to  exe- 
cute process  in  any  other  county. 

A  special  bailiff  appointed  by  a  oonrt  of  Jefferson  coanty,  and  who  re- 
sided in  said  county,  had  no  authority  to  execute  a  summons  on  a  defend- 
ant in  Meade  or  Breckinridge  county. 

2.  Jurisdiction — Appearance — A  defendant  appeared  in  court  merely  to 
object  to  the  jurisdiction  of  the  court  over  his  person,  because  of  defective- 
seryice  of  summon  on  him,  and  his  objection  beingr  overruled,  reserved  ex- 
ception thereto,  and  filed  his  answer.  /r<fA/— That  it  was  unnecessary  for 
the  defendant  to  object  to  the  jurisdiction  of  the  court  at  every  step  of  the 
case,  and  there  was  no  waiver  of  his  right  to  make  such  objection  on  appeal 
to  the  court. 

Defendant  having  prayed  an  appeal  to  this  court,  his  appearance  will  be 
considered  as  entered  to  the  whole  case  on  its  reversal  and  return  to  the 
lower  court. 

O'Neal,  Phelps  &  Pry  or  for  appellant. 

Dodd  &  Dodd  for  appellee 4. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

John  \V.  and  O.  C.  Richardson  obtained  leases  of  yjas  and  oil  riprhts 
in  lands  Iwrderinsr  upon  the  Ohio  river,  in  the  county  of  Meade,  and 
with  a  view  of  utilizing  their  lease  organized  a  corporation  with  a 
capital  stock  of  $500,(X)0. 

They  entered  into  some  arrangement  with  the  appellant,  LiJlard, 
by  which  they  agreed,  if  he  and  his  associates,  would  raise  a  certain 
amount  of  money,  to  enable  them  to  begin  operations,  they  would 
transfer  and  deliver  to  them  $50,000  of  the  stock.  Lillard  applied 
to  the  appellees,  Brannin  dc  Brand,  to  assist  him  in  disposing  of  the 
.stock,  so  as  to  raise  the  $10,000,  and  agreed  to  divide  equally  with 
them  this  $50,000,  for  their  services  or  aid  in  raising  the  money. 
They  raised  the  money,  as  they  allege,  having  accepted  his  proposi- 
tion, and  after  complying  with  their  contract,  the  appellant,  Lil- 
lard, refused  to  make  any  transfer  of  the  stock,  as  he  had  agreed  to 
do,  and  insisting  that  the  contract  had  in  some  manner  been  can- 
celled, refused,  after  demand,  to  give  them  any  interest  in  the 
stock  whatever. 

This  is  the  substance  of  the  averments  of  their  petition,  in  which 
they  obtained  an  injunction  to  prevent  the  transfer  of  stock  to  others- 
by  the  appellant,  and  asking  that  the  transfer  be  madv*  to  them  in 
proportion  to  their  interest  on  the  books  of  the  corporation,  making^ 
the  oorporatio.i  a  defendant  to  the  action,  and  praying  for  all  general 
relief.  Under  the  prayer  for  general  relief,  the  plaintiffs  obtained  a 
judgment  for  $10,000,  the  value  of  the  stock,  the  defendant  declining 
to  make  any  transfer  to  the  plaintiffs,  but  claiming  its  transfer  to 
some  one  else. 

The  corporation  is  located  in  Louisville,  upon  which  service  wa& 
had,  and  Lillard,  the  ap|)ellant,  residing  in  Breckinridge  county,  a 
summons  was  directed  to  the  sheriff  of  that  county,  and  not  served, 
but  a  return  made  by  a  deputy,  from  which  it  appeared  the  appel- 
lant was  evading  the  service  of  process.  On  an  affidavit  filed  by  the 
appellees,  a  special  bailiff  was  appointed  to  serve  the  summons, 
under  section  668,  of  the  Civil  Code,  providing  that  **the  court  for 
g<H)d  cause  may  appoint  a  person  to  serve  a  particular  proce-s  or 
order,  and  he  shall  have  the  same  power  to  execute  it  which  a  sheriff 
has,  but  return  must  be  verified  by  his  affidavit,''  &c. 
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After  ineffectual  attempts  to  serve  process  in  Breckinridge  county 
had  been  made  by  the  sheriff  of  that  county,  and  by  a  si)ecial 
bailiff,  the  court  appointed  C.  F.  Leatherman  and  several  others  as 
special  bailiffs  to  execute  the  summons,  and  finally  the  same  was 
served  by  Leatherman,  either  in  Meade  or  Breckinridge  county, 
under  the  special  appointment,  Leatherman  being  a  resident  of  Jef- 
ferson county.  Chapter  1  of  the  Civil  Code,  title  15,  section  667,  pro- 
vides the  officers  to  whom  process  may  be  directed,  and  is  as  follows: 
"Every  process  in  an  action  or  proceeding  shall  be  directed  to  the 
sheriff  of  the  county,  or  if  he  be  a  party,  or  be  interested,  to  the 
coroner,  or  if  he  is  interested,  to  the  jailer,  or  if  all  these  officers  be 
interested,  to  any  constable,''  <fec.,  then  follows  section  668,  the  provis- 
ion authorizing  the  court  for  good  cause  shown  to  appoint  a  person 
to  serve  a  particular  process  or  order,  with  the  same  power  to  exe- 
cute it  which  a  sheriff  has." 

This  special  bailiff'  is  a  substitute  for  the  sheriff  or  other  officers 
named,  and  is  appointed  for  the  reason  that  these  officers  are  unable 
to  execute  it,  or  lor  some  other  good  cause.  This  special  bailiff  has 
conferred  upon  him  no  greater  power  than  the  sheriff  t)r  other 
named  officers  have  in  executing  a  summons,  and  if  a  sheriff  or  the 
other  officers  of  Jefferson  county,  who  are  designated  by  law  for  the 
purpose  of  serving  a  summons,  fail  to  act,  or  for  sorne'^good  cause, 
it  becomes  necessary  to  appoint  a  special  bailiff',  that  bailiff  must  be 
appointed  in  Jefferson  county  to  serve  the  summons  in  that  county; 
or  if  the  Jefferson  court  has  jurisdiction  of  the  case,  by  reason  of  the 
service  on  one  of  the  defendants  in  that  county,  or  by  reason  of  its 
being  a  local  action,  and  the  defendant  to  be  summoned  lives  in 
Breckinridge  or  some  other  county,  the  process  must  be  sent  to  the 
sheriff  of  that  county,  or  the  officers  named  in  section  667,  unless 
for  good  cause  it  becomes  necessary  to  appoint  a  special  bailiff,  and, 
if  so,  the  special  bailiff  must  reside  in  the  county  where  the  defend- 
ant lives  or  is  summoned. 

The  sheriff' of  Jefferson  county  can  not  serve  a  summons  in  Breck- 
inridge county,  nor  can  a  substitute  appointed  in  Jefferj^on  county, 
and  who  resides  there,  serve  the  summons  in  any  other  county.  He 
has  no  such  unlimited  power  by  reason  of  his  appointment,  as  ena- 
bles him  to  serve  a  summons  in  any  county  where  he  may  find  the 
defendant,  and,  therefore,  if  the  appellant  actually  resided  in  Jef- 
ferson county,  and  left  it,  the  court  could  not  have  appointed  this 
special  bailiff  with  the  authority  to  serve  it  in  any  county  where  he 
might  be  found.  The  official  power  of  the  bailiff*  in  serving  a  sum- 
mons is  confined  to  the  county  in  which  he  niay  be  appointed.  It  re- 
sults, therefore,  that  the  motion  to  quash  the  return  on  the  summons 
should  have  been  sustnined.  The  appellant  appeared  and  ques- 
tioned the  jurisdiction  over  him  by  reason  of  the  service  of  the 
summons,  and  for  no  other  purpose.  When  his  motion  was  over- 
ruled he  filed  an  answer,  reserving  the  question.  This  is  all  he 
could  do,  and  the  fact  that  he  may  have  failed  to  question  the  power 
of  the  court  over  him,  at  every  step  taken  in  the  case,  was  not  a 
waiver  of  his  right  to  make  the  objection  in  this  court.  It  is  in- 
sisted by  the  counsel  for  the  defense  that,  as  the  court  had  no  juris- 
diction over  the  person  of  the  defendant,  and  being  compelled  to 
answer,  the  judgment  against  him  should  be  treated  as  a  judgment 
by  default,  and  was,  therefore,  erroneous  under  section  90,  CarrolTs 
Code,  because  the  judgment  for  the  value  of  the  stock  was  not  spe- 
cifically demanded.  It  is  not  nece-sary  to  determine  that  question, 
because  if  not  properly  served,  so  as  to  give  the  court  jurisdiction  to 
render  the  judgment,  he  is  entitled  to  a  reversal.    Havina:  prayed 
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an  appeal  to  this  court,  his  appearance  will  be  considered  as  now 
entered  to  the  whole  case,  and,  on  its  return  to  the  court  below, 
either  party  may  amend  their  pleadings.  The  plaintiffs  may  pray 
for  alternate  relief  if  they  desire,  still  we  perceive  no  reason  where 
defense  is  made,  why  the  prayer  for  general  relief  would  not  au- 
thorize a  judgment  for  the  value  of  the  stock,  if  it  belongs  to  the 
plaintiiis.  and  the  defendant  has  disposed  of  it. 

The  judgment  is  reversed  and  remanded  for  proceedings  consist- 
ent with  this  opinion.  C.  O.  »ic  S.  W.  R.  R.  Co.  v.  Heath\s  adm'r, 
87  Ky.,  651,  and  cases  cited. 


Hawkins,  «&c.  v.  Palmer,  <tc. 

{Filed  Maij  9,  1891— iVb^  to  be  reported.) 

Trust  fund  not  a  charge  upon  //r«^/— Testator  bequeathed  a  legacy  to  S.  to 
hold  the  same  in  trust  for  J.  Hardin,  who  was  appointed  executor  of  the 
will,  failed  to  pay  over  the  legacy  to  S.,  and  made  an  assignment  for  the 
benefit  of  hi^  creditors.  At  a  sale  by  his  assignee  of  the  110  acres  of  land  . 
herein  involved,  which  had  belonj^ed  to  Hardin,  S.  and  J.  W\  Hawkins  be- 
came the  purchasers,  it  being  agreed  between  the  parties  in  interest  that 
the  amount  due  by  Hardin  to  S.,  upon  the  legacy  he  had  failed  to  pay  over, 
should  be  entered  as  a  credit  upon  the  purchase  price  for  the  land.  Haw- 
kins paid  nearly  all  that  was  paid  upon  the  laud,  except  the  credit  to  S., 
and  a  joint  deed  therefor  was  made  to  S.  and  Hawkins.  Executions  against 
8.  were  levied  upon  S.'s  undivided  interest  in  this  land,  and  it  was  publicly 
sold  and  purchased  by  the  wife  of  W.  H.  Hawkins.  In  this  action  by  the 
present  trustee  o*f  J.  (S.  having  been  removed)  to  char|;e  the  land  with  the 
amount  of  the  legacy  due  J.  from  8.,  Held — 1.  That  it  was  radically  wrong 
for  the  court  below  to  charge  J.  W.  Hawkins*  undivided  half  thereof  with 
the  trust  debt  due  to  J.  by  8.  2.  That  as  the  wife  of  W.  H.  Hawkins  had 
purchased  8.^6  interest  in  the  land  at  public  auction  before  the  institution 
of  this  suit  to  charge  it  with  the  legacy,  and  as  she  had  no  knowledge  of 
the  trust  capacity  in  which  8.  held  it,  she  acquired  it  free  from  any  charge 
upon  it  to  pay  said  trust  debt. 

R.  Gudgell  for  appellant. 

C.  W.  Nesbitt  and  J.  S.  Hurt  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1875,  under  judgment  rendered  in  the  action  of  W.  E.  Hardin's 
trustee  v.  W .  E.  Hardin  and  others,  the  tract  of  land  in  question 
containing  about  110  acres,  which  had.before  his  deed  of  assignment, 
belonged  to  Hardin,  was  sold  publicly  and  purchased  by  appellants, 
John  W.  Hawkins  and  Silas  Rogers,  at  the  price  of  about  $1,870. 
And  October  14,  1877,  a  deed  for  the  land  was  made  to  them  by  W. 
N.  Smoot,  trustee  or  as»«ignee  of  W.  E.  Hardin,  and  by  the  latter  in 
person,  duly  acknowledged  and  recorded,  payment  of  the  whole  pur- 
chase price,  except  $550,  for  which  a  lien  was  reserved,  being  ac- 
knowledged in  the  deed. 

It  appears  that  William  Rogers  had  previously  died,  leaving  a 
l^cy  to  his  son,  Jarvis  Rogers,  and  appointing  his  other  son, 
Silas  Rogers,  trustee,  to  collect  and  hoM  it  for  him,  \V.  E.  Hardin 
being  appointed  executor  of  his  will.     But  he  having  failed  to  pay 
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over  the  legacy,  which,  at  the  time  of  the  land  sale  mentioned^ 
amounted,  principal  and  interest,  to  about  $483,  there  was  an  ar- 
rangement entered  into  between  W.  N.  Smoot,  trustee,  and  one  of  the 
sureties  in  the  executorial  bond  of  W.  E.  Hardin,  by  which  Silas 
Kogers  was  to  have  credit  for  the  amount  upon  his  part  of  the  pur- 
chase price  of  the  1 10  acres  of  land  he  and  appellant,  Hawkins,  nad 
purchased  at  the  judicial  sale.  Besides  that  sum  Silas  Rogers  paid 
of  the  purchase  price  about  $80.  The  balance  of  $1,870  was  paid  by 
Hawkins,  except  the  $550,  w*hich  seems  to  have  been  acknowledged 
by  Smoot,  paid  during  the  pendency  of  this  action,  but  who  paid  it 
does  not  clearly  appear  from  the  record. 

After  the  deed  of  October  14,  1877,  had  been  made  to  Silas  Rogers 
and  appellant,  Hawkins,  executions  were  issued  on  judgments  in 
favor  of  outride  parties  against  Silas  Rogers  and  levied  on  his  un- 
divided half  of  the  land,  which,  being  publicly  sold,  was  purchased 
by  and  paid  for  with  her  own  money  by  Nancy  Hawkins,  wife  of 
appellant,  W.  H.  Hawkins. 

Subsequently  this  action  was  brought  by  appellee,  Palmer,  ap- 
pointed trustee  of  Jarvis  Rogers,  in  place  of  Silas  Rogers,  removed, 
to  subject  the  entire  tract  of  110  acres  to  pay  the  $483  and  interest 
collected  of  the  executor,  W.  E.  Hardin,  in  the  manner  mentioned, 
and  never  paid  over  by  Silas  Rogers.  He  instituted  simultaneously, 
or  about  the  same  time,  an  action  ordinary  against  Silas  Rogers  and 
sureties  in  the  bond  he  had  given  as  trustee  of  Jarvis  Rogers,  and 
though  they  defeated  recovery  by  pleading  discharge  in  bankruptcy, 
a  personal  judgment  was  rendered  against  hini,  and  properly  ^was 
sold  under  execution  on  that  judgment.  But  afterwards  Palmer, 
trustee,  compromised  an  action  brought  by  a  claimant  of  the  prop- 
erty, and  lost  the  whole  amount  for  which  it  had  been  sold. 
Whether  there  should,  nevertheless,  be  a  credit  *on  the  claim  of 
Jarvis  Rogers  by  the  amount  for  which  that  property  sold,  as  con- 
tended by  appellants,  is  immaterial,  because  the  Judgment  ap- 
pealed from  is  radically  wrong  on  other  grounds. 

By  that  judgment  the  whole  tract  of  110  acres  is  made  subject 
anddirected  sold  to  satisfy  the  demand  of  Jarvis  Rogers,  trustee, 
against  Silas  Rogers  at  the  date  of  the  judgment,  amounting  to  $774, 
besides  costs.  Why  the  undivided  half  of  the  land  belonging  to 
appellant,  Hawkins,  should  be  made  subject  to  pay  an  individual 
debt  of  the  other  co-tenant,  that  Hawkins  was  not  bound  for  or  at  all 
connected  with,  we  do  hot  st»e.  He  had,  so  far  as  this  record  shows, 
paid  in  good  faith  considerably  more  than  his  part  of  the  purchase 
price,  and  was  personally  liable  to  pay  the  balance,  of  about  $500, 
due  to  Smoot,  when  the  action  was  brought.  And  it  the  land  was 
subject  at  all  on  account  of  Silas  Rogers'  liability,  only  his  undivided 
interest,  if  he  had  any,  could  he  sold  for  that  purpose.  It  is  true 
Hawkins  lived  on  the  land  and  had  the  use  of  it,  as  did  Silas  Rogers, 
but  no  account  was  taken  of  the  excess  of  payment  of  purchase 
money  by  Hawkins.  However,  we  need  not  consider  that  subject 
farther,  for  it  seems  to  us  no  part  of  the  land  was  liable  for  the  claim 
of  appellee,  because  the  entire  undivided  half  interest  of  Silas 
Rogers  had  been  publicly  sold  and  purchased  by  appellant,  Nancy 
Hawkins,  before  Palmer,  trustee,  instituted  this  action,  or  he  or 
Jarvis  Rogers  set  up  any  claim  that  the  land  was  subject  to  pay  what 
Silas  Rogers  owed  to  Jarvis  Rogers. 

There  is  evidence  tending  to  show  that  W.  E.  Hawkins  knew  at 
the  time  that  Silas  Rogers  used  the  trust  fund  towards  paying  his 
half  of  the  purchase  money,  and  it,  as  argued,  should  be,  therefore, 
inferred  Mrs.  Hawkins  also  had  the  same   knowledge  when  she 
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purchased.  But  she  denies  it,  and  no  attempt  is  made  to  show  other- 
wise she  had. 

Jarvis  Bojorers  and  his  present  trustee  had  a  remedy  against  Silas 
^Rogers  on  his  bond  as  trustee.  No  attempt  was  made  to  reform  or 
set  aside  the  deed  from  Smoot  and  Hardin  to  Silas  Bogfersand  Haw- 
kins. Nor  wa«  any  claim  made  that  the  land  was  subject  to  the  de- 
mand of  Jarvis  Bogers  until  after  the  undivided  half  of  Silas 
Itogers  was  levied  on,  publicly  sold  and  purchased  and  paid  for  by 
Nancy  Hawkins.  And  though  both  Jarvis  and  Silas  Bogers  and  per- 
haps Palmer  had  notice  of  that  sale,  neither  of  them  attempted  to 
prevent  or  objected  to  it,  but  permitted  Nancy  Hawkins  to  buy  it, 
so  far  as  this  record  shows,  in  ignorance  of  the  fact  that  Jarvis 
Itogers  or  his  trustee,  Palmer,  claimed  or  had  any  right  to  subject 
the  land  to  any  demand  against  Silas  Bogers.  The  latter  testifies  he 
never  accepted  the  deed,  but  it  is,  we  think,  beyond  question  that 
he  did. 

It  seems  to  us,  as  this  record  stands,  neither  the  part  of  the  110 
«eres  claimed  and  owned  by  Nancy  Hawkins,  nor  that  part  owned 
«nd  claimed  by  J.  W.  Hawkins  is,  or  ought  to  be,  made  subject  to 
payment  of  Jarvis  Bogers'  debt  against  Silas  Bogers,  and  the  judg- 
ment is,  therefore,  reversed,  and  cause  remanded*  for  procreedings 
consistent  with  this  opinion. 


Jennings  v.  CJommonwealth. 
{Filed  May  9,  1891— iVb^  to  be  reported.) 

1.  Criminal  Icno^-JunsJiction — Change  of  venue — J.  was  indicted  in  Harlan 
county  for  the  marder  of  B.,  oominitted  in  that  oonnty.  The  indictment 
•contained  two  counts  ;  one  charging  a  conspiracy  of  J.  with  H.  to  mnrder 
B.,  and  the  second  beins;  an  ordinary  count  for  mnrder.  On  motion  of  J . 
the  case  was  transferred  to  the  Laarel  Circuit  (Jonrt,  and  in  the  latter  oonrt, 
on  motion  of  the  attorney  for  the  Gommonwealthf  the  indictment  was 
•qnashed,  and  the  case  referred  to  the  i^rand  jnry  of  Lanrel  county,  which 
retorned  another  indictment  a^^ainst  J.  with  two  counts,  the  first  charging^ 
ft  conspiracy  of  J.  with  H.  to  mnrder  B.  and  C.  T.  and  B.  T.;  the  second 
ooont  against  J.  being  the  ordinary  connt  for  mnrder.  Held — That  the 
grand  jnry  of  Laurel  county  had  the  anthority  and  jurisdiction  under 
chapter  12,  section  7,  article  4,  General  Statutes,  to  return  the  second  in- 
dictment ;  nor  does  the  second  indictment  charge  a  different  offense  from 
the  first. 

2.  Criminal  law — When  the  proof  shows  that  the  accused  shot  the  de- 
ceased, without  legal  excuse,  a  verdict  of  guilty  i^  proper,  although  the 
Accused  did  not  know  the  deceased,  and  thought,  at  the  time  of  the  shoot- 
ing, that  he  was  one  T. 

Scott  &  Violett  and  H.  C.  Eversole  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Pry  or. 

The  appellant,  Jennings,  was  indicted  in  the  Harlan  Circuit  Court' 
for  the  murder  of  John  Bailey.  The  indictment  contained  two 
counts— the  first,  a  conspiracy  and  agreement  with  one  Wilson 
Howard  to  murder  Bailey,  and  the  second,  an  ordinary  count  for 
murder.  • 
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On  motion  of  the  accused  and  by  the  consent  of  the  Common- 
wealth, the  case  was  sent  to  the  Laurel  Circuit  for  trial,  and  a  ver- 
dict and  judgment  rendered  finding  the  accused  guilty  and  fixings 
his  punishment  at  imprisonment  for  life. 

After  the  change  of  venue  and  when  the  case  was  first  called  for 
trial,  on  motion  of  thp  attorney  for  the  State,  the  indictment  was 
quashed  and  the  charge  referred  to  the  grand  Jury  of  Laurel  county 
undelr  that  provision  of  the  statute  providing  that,  if  the  indictment 
be  quashed,  a  new  indictment  ma^-  be  found,  from  time  to  time,  by 
a  grand  jury  of  the  county  to  which  the  removal  is  made,  and  pros- 
ecuted as  though  the  offense  had  been  committed  in  that  county. 
General  Statutes,  chapter  12,  section  7,  article  4. 

The  grand  jury  of  Laurel  county  returned  an  indictment  with 
two  counts,  the  first  charging  a  conspiracy,  on  the  part  of  the  ac- 
cused with  Howard,  to  murder  Bailey,  C.  B.  Turner  and  George 
Turner;  the  second  count  being  the-usual  charge  of  murder,  by 
shooting  Bailey. 

The  defense  denied  the  jurisdiction  of  the  Laurel  Court  for  many 
reasons,  only  one  of  which  is  necessary  to  be  considered.  He  had 
not  only  consented  to  a  change  of  venue  to  Laurel  county,  but  on 
his  motion  the-  change  was  made,  and  with  it  the  indictment  and 
order  showing  that  fact.  It  is  insisted  by  counsel  that  the  off'ense 
charged  against  the  accused  by  the  grand  jury  of  Laurel  is  a  differ- 
ent offense  from  that  embraced  in  the  indictment  found  in  the  Har- 
lan Circuit,  the  one  charging  a  conspiracy  with  Howard  to  kill  and 
murder  Bailey,  and  the  other  a  conspiracy  with  Howard  to  murder 
Bailey  and  the  two  Turners.  Each  indictment,  however,  contained 
a  count  charging  the  accusfd  with  the  murder  of  Bailey. 

It  is  manifest,  under  our  Constitution  and  Jaws,  that  the  grand 
jury  of  Laurel  county  had  no  power  to  indict  the  accused  for  the 
crime  of  murder  or  manslaughter  committed  by  him  in  the  county 
of  Harlan,  and  it  is  only  by  reason  of  the  statute,  the  indictment 
being  found  in  the  proper  jurisdiction,  that  the  accused  is  given  the 
right  to  change  the  venue  in  his  case,  that  he  may  have  a  fair  and 
an  impartial  trial. 

John  S.  Bailey  was  the  person  murdered  by  some  one  in  the 
county  of  Harlan.  The  cause  of  that  killing  alone  Nvas  the  subject 
of  investigation  by  both  the  grand  jury  of  Harlan  and  that  of  Lau- 
rel county;  one  found  a  conspiracy  with  Howard  to  murder  Bailey, 
and  the  other  a  conspiracy  to  murder  Bailey,  C.  B.  Turner  and 
George  Turner.  If  on  the  trial  of  the  last  indictment  the  State  had 
failed  to  connect  the  conspiracy  with  the  purpose  to  murder  the 
two  Turners,  but  had  established  the  conspiracy  to  murder  Bailey 
and  that  it  was  carried  into  execution,  it  will  not  be  argued  that  the 
accused  must  go  acquitted  because  of  a  variance  between  the  charge 
contained  in  the  indictment  and  that  made  out  by  the  State.  It  is 
the  same  offense,  that  of  kilting  John  S.  Bailey.  The  accused  was 
in  nowise  misled  by  this  charge,  or  called  on  to  answer  any  other 
offense  than  that  of  murdering  Bailey;  and  we  have  been  unable  to 
see  why  the  first  indictment  was  set  aside  and  the  case  referred 
again  to  the  grand  jury.  It  is  true  the  testimony  connects  the  ac- 
cused with  Howard  and  a  purpose  to  kill  the  Turners,  but  this 
would  not  have  prevented  a  conviction  upon  an  ordinary  indictment 
for  the  murder  of  Bailey,  on  the  facts  before  us. 

Objection  was  made  to  the  testimony  or  statement  of  a  witness, 
showing  that  Alexander  Bailey  had  been  killed  the  Sunday  preced- 
ing the  Tuesday  upon  which  Bailey  was  shot.  The  court  told  the 
jury  that  it  was  incompetent  upon  the  question  of  the  ^uilt  of  the 
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accused  for  the  murder  of  Bailey,  and,  in  fact,  it  was  developed  by 
the  same  testimony  that  Howard,  who  seems  to  have  been  the  lead- 
ing spirit  in  these  murders,  had  been  tried  and  acquitted  of  the 
offense  of  murderinc:  Alexander  Bailey,  and  this  evidence,  therefore, 
was  more  beneficial  than  prejudicial  to  the  accused,  because  it 
showed  that  his  accomplice  or  co-congpirator  had  been  acquitted, 
and,  besides,  the  court  said  to  the  jury  that  the  witness  had  only 
referred  to  the  time  of  the  shooting  of  Alexander  Bailey,  so  as  to 
enable  him  to  fix  the  time  or  day  on  which  John  Bailey  was  killed, 
and  they  could  consider  it  in  no  other  light. 

The  indictments  both  contained  plain  counts,  charging  the  accused 
with  the  murder  of  the  deceased,  and,  on  the  testimony,  there  can 
be  but  little  doubt  as  to  his  guilt. 

The  court  properly  refused  to  continue  his  case;  it  had  been  once 
continued  after  its  removal  to  Laurel,  and  we  are  satisfied  the  ac- 
cused had  a  fair  trial.  His  own  testimony  condemned  him.  It  is 
true,  doubtless,  that  the  accused  did  not  know  the  man  that  was 
shot.  He  says  he  was  a  stranger  to  John  S.  Bailey,  and  it  may  be 
that  Howard  was  also,  and  still  Bailey  was  cruelly  murdered  by 
them  and  without  any  apparent  cause.  He  had  left  his  home,  many 
miles  from  the  residence  of  Middleton,  the  county  judge  of  Harlan^ 
where  the  shooting  occurred,  and,  in  company  with  Howard,  was 
pas.Mng  through  the  country,  both  armed  with  needle-guns,  carried 
either  for  their  own  ptotection,  or  for  the  purpose  of  murdering 
their  enemies.  They  were  at  Mt.  Pleasant  on  the  Sunday  that  Alex- 
ander Bailey  was  shot,  and  on  the  Tuesday  following  were  both  at 
the  residence  of  the  county  judge,  Middleton,  for  the  purpose,  as 
the  accused  says,  of  surrendering  to  the  officers  of  the  law,  having 
been  charged  with  committing  other  off^enses.  They  were,  as  Jen- 
nings says,  on  a  mission  of  peace  and  not  in  pursuit  of  blood. 

This  unfortunate  man,  who  was  shot,  lived  many  miles  distant 
from  where  his  brother  was  killed  on  the  Sunday  before.  He  was 
on  his  way  to  his  brother's  funeral,  or  for  the  purpose  of  bringing  to 
punishment  those  who  had  murdered  him.  'He  stopped  at  Judge 
Middleton's  for  the  night,  and  early  in  the  morning,  about  sunrise, 
opened  the  door  for  some  purpose,  and  while  standing  in  the  door 
the  report  of  the  needle  or  Winchester  gun  was  heard,  and  the  de- 
ceased fell,  the  ball  passing  entirely  through  his  body.  The  firing 
was  from  the  bushes,  about  one  hundred  yards  from  the  house  of 
Middleton.  Those  in  the  house,  the  two  Turners  being  among  the 
number,  went  hastily  to  the  spot  from  which  the  firing  began,  and 
there  found,  from  the  tracks  and  other  circumstances,  where  two  or 
more  persons  had  been  concealed.  They  found  a  small  pouchy  in 
which  was  a  cooked  chicken  and  other  meats,  with  bread,  supplied 
by  these  men,  no  doubt,  in  a  sufficient  quantity  to  last  them  while 
in  the  pursuit  of  blood.  The  parties  were  pursued  w»ho  had  been 
concealed  in  these  bushes,  and  without  knowing  who  they  were; 
but  after  a  short  distance  they  found  that  Howard  and  the  accused 
had  passed  but  a  few  minutes  in  advance  of  them,  each  with  his 
gun,  and  were  then  making  rapid  strides  from  the  place  of  the 
murder. 

They  were  overtaken,  and  shots  were  fired  by  both  parties,  each 
fearing  to  approach  the  other,  as  all  were  armed,  and  Howard  and 
the  accused,  with  long-range  guns.  They  were  not  captured  on  that 
day,  but  made  their  escape. 

Jennings,  the  accused,  says  the  shooting  was  done  by  Howard; 
that  both  had  gone  to  Middleton's  for  the  purpose  of  giving  them- 
selves up  for  the  murder  of  Alexander  Bailey,  and,  finding  a  good 
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many  persons  at  Middleton's  horae,  they  declined,  to  make  them- 
aelves  known ;  that  Howard  left  him,  together  with  others,  in  the 
wood^  for  a  3h6rt  time,  when  he  heard  the  report  of  a  ijun,  and  on 
Howard's  return  he  asked  hini  if  that  was  his  gun,  and  his  response 
was :  **That  is  none  of  your  business."  So  Jennings,  from  his  state- 
ment, was  entirely  innocent  of  any  wrong,  or  that  any  one  had 
been  shot,  until  ho  was  overtaken  by  thase  at  Middleton's  and  the 
firing  began.  It  is  shown  by  one  or  more  witnesses  for  the  defense 
that  these  two  men  said  they  were  going  to  Judge  Middleton's  to 
surrender.  But  this  entire  proof  is  inconsistent  with  their  conduct 
from  the  time  they  left  their  homes  and  started  in  pursuit  of  their 
victims. 

Jennings  had  heard  that  one  of  the  Turneis  had  abused  his  sister 
and  it  is  apparent  that  the  deceased,  when  shot,  was  supposed  to  be 
one  of  the  Turners,  or  one  of  those  against  whom  these  parties  en- 
tertained the  most  deadly  hatrtd.  This  unfortunate  man,  Bailey, 
having  no  connection  with  these  deadly  feuds,  while  on  his  way  to 
his  brother's  grave,  was  shot  from  ambush  by  either  Howard  or 
Jennings,  and  that  both  are  legally  guilty  of  the  heinous  crime 
there  can  be  no  doubt.  He  w'as  murdered  under  the  belief  that  he 
was  one  of  the  Turnei-s,  two  of  them  being  then  at  Middleton's ; 
and  while  the  punishment  is  severe,  it  is  merited  by  reason  of  the 
gravity  of  the  oflfense. 

The  instructions  were  projicrly  given  and  contained  the  law  of 
the  case,  and,  from  the  fads  before  us,  ari  error,  substantial  in  its 
character,  would  have  to  apj>ear  in  order  to  convince  this  court  that 
the  accused  has  b(^n  prejudiced  by  the  finding  of  the  jury,  or  the 
judgment  of  the  trial  court. 

The  judgment  below  is  affirmed. 


Donnelly  v.  Pepper. 
(Filed  March  24,  1891.) 

1.  Pie'idw:: — J?t-2i'rst7f/c'  error — This  court  will  not  reverse  the  decision  of 
the  trial  court  concerning  the  filin^^  of  amended  pleadings  unless  that  court 
has  abused  a  reasonable  and  sound  discretion,  which  it  is  authorized  to  exer- 
cise in  the  matter. 

2.  Same — Limitalion — A  defendant  might  have  pleaded  the  statute  of  limi- 
tation in  his  original  answer,  filed  in  December,  1884,  but  not  doing  so, 
undertook  to  split  his  defense  and  relied  upon  another  plea,  upon  which 
trial  was  had  in  the  circuit -court,  in  the  Superior  Court  and  in  this  court. 
The  case  was  reversed  by  this  court,  and  upon  its  return  to  the  circuit  court, 
and  after  thus  vexingf  and  delaying  plaintiff  for  four  years,  defendant  for 
the  first  time,  in  May,  1888,  offered  by  amended  answer  to  rely  upon  the 
statute  of  limitation.  Held — That  the  trial  court  properly  refused  to  per- 
mit the  amended  answer  to  be  filed. 

3.  Practice  in  civil  cases — A  surety  on  an  administrator's  bond  pleaded  dis- 
charge from  all  liability  by  a  payment  made  on  the  bond  by  his  oo-snrety, 
by  way  of  full  accord  and  satisfaction;  but  the  written  evidence  of  such 
payment  filed  at  the  Instance  of  said  surety  showed  that  the  payments  were 
made  and  accepted  only  as  partial  payments  thereon.  Held— ThKt  the  plea 
of  accord  and  satisfaction,  taken  in  connection  with  the  exhibit  filed,  did 
not  present  any  issue  for  a  jury  to  try. 

Hallam  <&  Myers  for  appellant. 

W.  R.  Benton  for  appellee. 
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Appeal  from  Kenton  Circuit  Court. 

Opinion,  of  the  Court  by  Judge  Lewis. 

♦  The  parties  to  this  appeal  are  Charles  Donnelly,  surety  of  Blakely, 
administrator  of  John  Pepper,  who  died  in  1876,  and  William  Pep- 
per, only  heir  at  law  of  the  latter. 

By  Judgment  rendered,  June,  1879,  in  an  action  instituted  by 
Blakely  for  settlenjent  of  the  estate  of  the  deceaseci.  he  was  found 
indebted  thereto  about  $2,700;  but,  though  ordered  to  do  so,  he 
failed  to  pay  over  the  amount  to^the  pereon  entitled  to  it;  and  in 
December,  iSTD,  an  action  on  the  administrator's  bond  was  brought 
against  Blakely  and  Donnelly  to  recover  the  amount  mentioned. 
But  a  special  demurrer  ro  the  petition  was  sustained  and  the  action 
dismissed,  and,  upon  appeal  to  thp  Superior  Court,  that  judgment 
was  aflSrmed. 

It  appears  that,  in  1879,  but  aft^r  Blakely  had  collected  the 
amoimt*  found  in  his  hands  by  the  judgment  of  June,  1879,  Don- 
nelly, upon  motion  in  the  Kenton  County  Court,  procured  an  order 
requiring  Blakely  to  give  ot*her  surety  on  his  bond  as  administrator, 
Bud  One  Brandt  became  such  surety ;  and  against  the  latter  was  also 
instituted  an  action  by  William  Pepper  to  recover  the  amount  men- 
tioned, for  which  Blakely  had  defaulted,  and  to  that  action  Don- 
nelly' was,  in  December,  1884,  made  a  party,  defendant,  and 
Judgment  asked  against  him  on  the  bond.  But  he  pleaded  in  bar 
of  recovery,  in  that  action,  that  the  same  issues  had  been  adjudi- 
cated and  determined  in  his  favor  in  the  previous  action,  which  had 
been  then  decided  on  appeal  to  the  Superior  Court,  and  that  plea 
was  sustained ;  and  the  action  was,  by  the  lower  court,  dismissed, 
and  the  judgment  afterwards  affirmed  by  the  Superior  Court.  But 
upon  appeal  to  this  court  the  juilgment  was,  in  May,  1888,  reversed 
and  remanded  for  proceedings  consistent  with  the  opinion  then  ren- 
dered; and,  upon  return  of  the  case,  the  lower  court  sustained  a 
•demurrer  to  the  answer  of  Donnelly,  and  rendered  judgment  against 
him  for  the  amount  sued  for,  less  various  sums  which  Brandt  had, 
in  the  meantime,  paid. 

Upon  return  of  the  case  from  this  court,  Donnelly  tendered  an 
amended  answer,  in  which  he  pleaded  and  relied  on  the  statute  of 
limitation,  which  the  court  refused  to  permit  filed,  and  whether 
that  was  a  reversible  error  is  the  main  question  before  us  in  this 
appeal. 

The  Civil  Code,  section  134,  gives  to  the  court  discretion  as  to  per- 
mitting amended  pleadings,  filed  after  the  regular  term  prescribed 
for  filing  them,  and  this  court  can  not  properly  reverse  for  an  error 
in  that  respect,  except  when  the  lower  court  has,  in  our  opinion, 
abused  a  reasonable  and  sound  discretion.  The  statute  of  limitation 
might  just  as  well  have  been  pleaded  and  made  ground  of  defense 
to  the  action  in  December,  1884,  when  appellant,  Donnelly,  filed  his 
answer,  as  in  September,  1888,  when  the  amended  answer  was  ten- 
dered. But,  instead  of  doing  so,  he  undertook  to  split  his  defense, 
first  relying  on  the  plea  of  res  affjudicata^  upon  which  trial  was  had 
in  the  lower  court,  in  the  Superior  Court,  and  in  this  court;  and 
then,  after  delaying  and  vexmg  the  other  party  for  nearly. four 
years  without  reason,  for  the  first  time  pleads  limitation.  We  think 
the  court  did  not  err  in  overruling  the  motion  to  file  the  amended 
answer,  esi>ecially  as  there  has  been  no  denial,  from  the  beginning, 
of  Blakely's  short-coming  and  consequent  liability  of  Donnelly  on 
the  administration  bond. 
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It  is  alleged  in  the  answer  the  payments  made  by  Brandt  were  in 
full  accord  and  satisfaction  of  all  that  was  due  to  appellee,  Pepjier^ 
and  Donnelly  was  thus  relieved.  But  the  paper  died  in  court,  at 
the  instance  of  Donnelly,  shows  such  payments  were  not  agreed  to> 
be  in  full  settlement  and  satisfaction  of  the  claim,  but  were  treated, 
only  as  partial  payments,  of  which  Donnelly  has  gotten  the  benefit. 
There  was,  therefore,  really  no  issue  made  on  that  subject,  and  the 
motion  to  submit  the  case  to  jury  trial  was  properly  overruled. 

Nor  could  there  be,  in  the  mind  of  a  person  acquainted  with  the 
record,  the  least  doubt  of  appellee^s  identity  as  heir  at  law  of  the 
decedent  and  right  to  the  fund  in  question;  consequently,  to  submit, 
that  question  to  the  jury  would  have  benefited  nobody. 

Judgment  affirmed. 


CURRAN  V.  CQLF,  ADM'r. 

{Filed  Feb.  21,  1891— iVo<  to  be  reported.) 

1.  Homestead — An  owner^of  land,  who  has  not  been  in  posBes&ion  of  it  for 
seyeral  years/ must  manifest  a  definite  and  certain  intention  to  return  and 
reside  thereon  in  order  to  support  his  claim  to  a  homestead  therein  as- 
against  his  creditors.  An  indefinite  and  uncertain  intention,  not  made  known 
in  any  manner  until  after  a  sale  of  his  land  by  the  sheriff,  will  not  suffice 
to  sustain  such  a  claim. 

2.  Notice  of  motion  for  writ  of  possession — The  ten  days'  written  notice  or 
a  motion  for  a  writ  of  possession  by  the  purchaser,  under  execution  sale,, 
to  the  defendant,  required  by  section  9,  article  12,  chapter  38,  Qenerai 
Statutes,  need  not  set  out  the  date  of  the  conveyance  to  the  purchaser. 

3.  Same — Writ  of  possession — Under  section  9,  article  12,  chapter  88,  Gen- 
eral Statutes,  the  purchaser  of  land  sold  under  execution  must  have 
obtained  a  conveyance,  therefore,  before  his  right  accrues  to  institute  pro- 
ceedings for  possession  of  the  land  by  giving  the  execution  defendant  ten. 
days'  notice  of  his  motion  for  a  writ  of  possession. 

Upon  the  proof  in  this  case  appellee  had  obtained  such  a  conveyance,  as- 
the  statute  requires,  before  giving  the  ten  days'  notice  to  appellant. 

Forman  &  Cason  for  appellant. 

J.  Irvine  Blanton  for  appellee. 

Appeal  from  Harrison  Circuit  CJourt. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  having  purchased  under  execution  the  lot  of  land  lit; 
controversy,  the  property  of  appellant,  gave  notice  and  moved  the 
court  for  a  writ  of  possession,  an  order  for  which  was  afterwards 
made. 

The  claim  of  homestead  exemption  made  by  appellant  can  not 
be  sustained,  because  he  was  not,  nor  had  for  several  years  been,  in 
possession  of  the  premises;  nor  had  he,  when  the  sale  took  place, 
manifested  in  any  way  a  definite  and  fixed  intention  to  return  to- 
and  reside  thereon  as  a  homestead.  An  indefinite  and  uncertain 
purpose,  for  the  first  time  made  known  after  a  sale  takes  place,  to- 
return  to  and  claim,  as  a  homestead,  the  land  sold,  does  not  come 
up  to  requirements,  nor  meet  the  design  of  the  statute.  Nor  was 
the  sale  invalid  on  account  of  any  informality  or  defect  of  appraise-^ 
ment,  for  there  was,  previous  to  the  sale,  a  regular  and  l^gal  valua* 
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lion  of  the  property,  which  was  clearly  identified  by  the  oflftc^er's 
certificate  on  the  execution. 

Section  9,  article  12,  chapter  38,  General  Statutes,  provides  that 
the  purchaser  of  land  sold  under  execution  shall  have  the  ri^ht, 
^fter  obtaining  conveyance  therefor,  upon  ten  days'  notice  in  writ- 
ing to  the  defendant  in  the  execution,  whose  lands  have  been  sold, 
to  enter  a  motion  on  the  docket  of  the  circuit  court  of  the  county 
where  the  lands  are  situated  for  a  judgment  for  the  posoession  of 
«uch  lands. 

The  meaning  of  that  section  is,  that  there  shall  be  a  conveyance 
to  the  purchaser  before  his  right  accrues  to  institute  the  proceeding 
for  po^ssession  of  the  land,  though,  according  to  the  statute  as  it  now 
stands,  it  is  not  necessary  to  set  out  in  the  notice  date  of  the  convey- 
-ance-  The  decisive  question  in  this  case  is,  therefore,  whether  con- 
veyance of  the  land  had  been  made  to  appellee,  when  notice  ot  the 
motion  for  possession  was  given. 

It  appears  that,  December  2,  18S9,  a  deed  for  the  land  was  pre- 
pared and  signed  by  the  sherifl",  and  delivered  to  the  attorney  of 
appellee  for  him,  but  was  returned  to  the  sheriff  for  the  purpose  of 
taking  it  to,  and  acknowledging  it  i)efore,  the  clerk  of  the  court, 
3ind  thus  lodged  for  record.  But  the  sheritt*,  though  on  that  day 
acknowledged  by  him,  kept  the  deed  until  December  10,  1889,  when 
he  delivered  it  to  the  clerk,  which  wis  three  days  before  the  motion 
for  writ  of  possession  was  made  and  sustained. 

We  are  of  opinion  the  evidence  shows  appellee  had,  in  meaning 
of  the  statute,  obtained  a  conveyance  of  the  land  when  notice  of  the 
motion  was  executed,  and,  having  a  right  to  possession,  the  order 
for  writ  of  pos«iession  was  not  prematurely  nor  improperly  made. 

Judgment  affirmed. 


Sutton,  &c.  v.  Pollard. 
(Filed  April  11,  1891— i\^o/  to  be  reported.) 

1.  Appeals — P/eadiui; — The  decision  of  the  trial  court  in  refusing^  to  per- 
mit an  RniMnde.1  answer  to  bs  filed  will  not  be  coasidsred  on  appeal  by  this 
4)oart  when  the  amended  answer  was  not  m'lde  a  part  of  the  record,  either 
by  order  of  the  ooart  or  the  bill  of  exceptions. 

2.  Deed  of  a  marn'ed  woman — Clerk's  cei-tijicate — A.  married  woman  owned 
<oertain  ian  I,  and  in  1886,  united  with  her  hasband  in  a  conveyance  which 
purported  to  convey  the  grantor.V  entire  estate  therein;  but  the  clerk's  cer- 
tificate of  acknowledgment  recited  that  ''the  said  Nancy  beinj;  examined 
:fleparate  and  apart  from  her  husband,  Aa.,  *  *  freely  and  voluntHrily 
reliiiquiskfd her  ri^ht  of  do'ver  to  thrj  within  mentioned  premises."  <fc3.  He'.d — 
That  the  clerk's  certificate  and  not  the  body  of  the  deed  must  control  in 
4letermininju:  the  estate  conveyed.  The  title  of  the  married  woman  could  be 
•eonveyed  only  by  a  substantial  compliance  with  the  terms  of  the  statute 
■authorizing  such  conveyance.  No  title  passed  in  this  case  to  the  married 
iroman^s  land. 

R.  H.  Tomlinson  for  appellants. 

W.  O.  Bradley,  W.  H.  Owsley  and  R.  P.  Jacob  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  action  is  in  form  ejectment.    While  the  answer  does  not 
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in  express  terms  deny  in  disjunctive  form  the  claim  of  the  plaintiflT 
as  to  ownership  and  possesMion,  and,  as  a  general  rule,  facts  can  not 
be  grouped  and  denied,  yet  no  objection  was  made  to  its  form,  and 
we  shall  hold,  with  some  hesitation,  however,  that  as  to  both  it 
made  an  issue.  It  also  avers  affirmatively  title  in  the  defendant^ 
and  sets  out  its  derivation.  The  law  and  facts  were  by  consent  sub- 
mitted to  the  court,  and  judg:ment  jj^iven  for  the  plaintiff. 

It  is  insisted  for  the  appellant  that  a  recovery  is  barred  by  limita- 
tion. 

This  question  is  not,  however,  before  us.  It  is  not  made  by  the- 
pleading. 

After  the  parties  had  agreed  to  submit  the  case  to  the  court  with- 
out the  intervention  of  a  jury,  an  amended  answer  was  tendered, 
but  the  court  refused  to  allow  it  to  be  filed.  It  merely  avers,  that  if 
the  plaintiff  had  any  interest  in  the  land,  the  statute  of  limitation 
**would  apply,  more  than  thirty  years  having  elapsed  since  the 
cause  of  action  accrued. *' 

There  is  no  averment  whatever  in  the  defendant's  answer  as  to 
adverse  possession,  or  how  long,  if  at  all,  she  and  those  through 
whom  she  claims,  have  been  in  possession. 

The  amendment  tendered  did  not  aid  the  omission,  and  even  the 
evidence  furnishes  no  information  as  to  it.  We  can  not  presume  an 
actual  possession,  and  even  evidence  of  it  could  not  avail  in  the 
absence  of  plea.  But  waiving  the  question  of  the  sufficiency  of  the 
amended  answer,  and  the  right  of  the  court  to  the  exercise  of  a  ais- 
cretion  as  to  the  filing  of  it,  yet  it  was  not  made  a  [)art  of  the  rec- 
ord, either  by  order  of  court  or  bill  of  exceptions.  We  can  not^ 
therefore,  consider  it. 

It  appears  that  Robert  Terrill  owned  a  tract  of  land,  of  which  that 
in  contest  was  a  part.  He  devised  it  equally  to  his  wife,  Nancy,, 
who  subsequently  married  one  Thomas  Dales,  and  to  the  mother  of 
the  appellee.  It  was  divided,  and  the  land  in  contest  is  that  which 
fell  to  the  widow. 

It  is  claimed  that  after  her  marriage  to  Dales,  that  she,  in  con- 
junction with  him,  conveyed  it  to  one  Floyd,  and  he,in  1836,  tootie 
Irvine,  who  willed  it  to  his  wife,  and  she  in  turn  devised  it  to  the 
female  appellant. 

The  mother  of  the  appellee  was  an  only  child,  and  left  the  appel- 
lee as  her  only  child.  She  sues  for  the  land,  claiming  to  be  the  owner 
by  inheritance.  If  the  claim  of  title  upon  which  the  appellant  re- 
lies be  complete  and  valid,  then  the  appellee  can  not  recover. 

She  denies  that  her  grandmother,  in  whom  the  title  was  vested, 
ever  conveyed  it.  The  body  of  the  deed  to  Floyd  purports  to  do  so,, 
and  this  was  doubtless  the  intention;  but  Mrs.  Dales  being  then  a 
married  woman,  we  must  look  to  the  acknowledgment  to  ascertain 
what  was  in  fact  conveyed  by  her.  She  could  only  be  bound  by  ita 
terms.  The  certificate  and  not  the  body  of  the  deed  must  control  in 
determining  the  estate  conveyed. 

The  certificate  by  the  clerk  is:  "I  hereby  certify  that  this  inden- 
ture of  bargain  and  sale  from  Thomas  Dales,  Nancy  Dales  and  Geo. 
Herring  (what  claim  the  latter  had  upon  the  land  does  not  appear) 
to  Christopher  Floyd,  was  kcknowledged  before  me,  in  my  office,  on 
the  18th  November,  1823,  and  .the  said  Nancy  being  by  me  exam- 
ined separate  and  apart  Irom  her  said  husband,  freely  and  voluntarily 
relinquished  her  right  of  dower  to  the  within  mentioned  premtees^ 
according  as  the  law  directs,  and  the  same  is  truly  admitted  to» 
record." 

The  law  then  in  force  required  that  the  acknowle.lgment  of  a 
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feme  covert^  to  be  valid,  should  be  taken  before  the  proper  officer, 
upon  privy  examination  of  her  by  him,  she  declaring  that  the  deed 
was  freely  and  voluntarily  executed  by  her.  It  was  also  indispensa- 
ble that  these  facts  should  expressly  or  bv  clear  inference  be  stated 
in  the  certificate.    Gill,  &c.  v.  Fauntleroy's  ht-irs,  <S:c.,  8  B.  M.,  177. 

It  is  ui:fi:ed  that  the  certificate  at  the  outset  recites  that  the  deed 
was  acknovvledgred,  but  it  expressly  statfs  how  and  to  what  extent 
Mrs.  Dales  acknowledged  it.  If  any  presumption  as  to  the  officer 
having  done  his  duty  properly  could  arise  as  to  her,  yet  it  is  ex- 
pressly stated  what  he  did  do  as  to  her,  and  that  the  acknowledg- 
ment taken  by  him  from  her  was  not  that  she  relincjuished  and 
conveyed  the  title  to  the  land,  but  only  an  inchoate  right  of  dower. 
It  will  not  do  say  that  because  she  had  no  such  right,  that,  therefore, 
the  deed  should  be  held  to  pass  the  title.  A  married  woman  had  no 
power  to  convey  save  in  the  manner  directed  by  the  statute.  A 
substantial  compliance  with  its  provisions  was  strictly  necessary, 
and  if  not  conformed  to,  her  title  did  not  pass  to  the  grantee.  An 
intention  to  transfer  it  could  not  supply  the  form  required  by  the 
statute,  a  compliance  with  which  was  absolutely  necessary  to  the 
exercise  of  the  right.  Tevis'  representatives  v.  Richardson's  heirs,  7 
Monroe,  6o4, 

It  is  clear  that  no  title  passed  by  this  deed,  but  that  it  remained 
in  Mrs.  Dales  until  her  death.  The  appellee  was,  therefore,  entitled 
to  recover. 

Judgment  affirmed.  •  , 


Abbott  v.  CitV  of  Louisville. 

{Filed  Oct.  18,  l^^ii^Not  to  be  reported.) 

Ftcs  of  prost'ctttiH};  attorufy  of  LotiisvilU — The  prosecuting  attorney  of  the 
city  of  LoniR-:ille,  from  ISB-i  to  1888,  was  entitled  **to  receive  as  com  pen- 
fetation  for  his  services  30  per  cent,  of  nil  lines  and  forfeitares  coHecied 
in  the  city  court  of  Louisville  during  his  term  of  office  *  *  * 
in  liea  of  all  salary  and  fees  of  any  kind."  Where  the  fine  was  not 
paid  or  satisfied,  the  prisoner  was  detained  in  the  work-hoase  of  said 
city,  and  compelled  to  labor,  beiu^  allowed  75  cents  on  his  fine  per  day 
for  his  labor;  and  it  was  farther  provided  by  law  *'all  tines  and  recov- 
eries realized  in  said  courts  ♦  *  »  shall  be  paid  into  the  city  treasury  as  a 
contribution  toward  the  expenses  of  said  court."  Held — That  the  prosecuting 
attorney  is  entitled  to  30  per  cent,  of  all  fines  actually  paid  in  money  into 
the  city  court  or  collected  in  money  by  the  officers  of  said  court.  But  he 
is  not  entitled  to  80  per  cent,  of  a  fine  where  it  has  been  paid  in  labor  of 
the  pris«oner  in  the  city  work-house,  such  fine  not  having  been  collected  in  the 
city  court  or  by  its  officers. 

Brown,  Humphrey  &  Davie,  O'Neal,  Jackson  &  Phelps  and  Wm. 
Lind.say  for  appellant. 

H.  T.  Barker  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Oi)inion  of  the  court  by  Judge  Pry  or. 

The  appellant,  W.R.  Abbott,  was  elected  prosecutinp:  attorney 
for  the  city  of  Louisville,  for  four  years,  his  term  of  office  begin- 
ning on  the  fiist  Mondav  in  September,  In  the  year  1884,  and  end- 
ing on  the  first  Monday  in  September,  1888.    At  the  time  he  entered 
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upon  the  discharge  of  his  duties,  he  was  entitled  **to  have,  charge 
and  receive  as  compensation  for  his  services  30  per  cent,  of  all  fines 
and  forfeitures  collected  in  the  city  court  of  Louisviile,  during  his 
terra  of  office,  either  made  to  the  city  or  the  Commonwealth,  which 
shall  be  in  lieu  of  all  salary  and  fees  of  any  kind/' 

By  an  act  approved  in  February,  1880,  where  the  fine  was  not 
paid  or  in  some  way  satisfied,  the  prisoner  arrested  under  a  capias 
was  committed  to  the  work -house,  and  there  "detained  ur.til  the 
judgment  against  him  is  satisfied  by  the  payment  of  the  fine  and 
costs,  or  is  satisfied  by  his  or  her  earnings  by  compulsory  work  in 
or  out  of  said  work-house,  on  such  wages  as  the  general  council  may 
allow- ,  until  the  general  council  otherwise  decides;  the  time  of  de- 
tention at  the  work-house  shall  be  calculated  by  allowing  the  prisoners 
75  cents  per  day  for  work.  All  fines  and  recoveries  realized  in  said 
court,  whether  the  prosecution  be  in  the  name  of  the  city  or  Com- 
monwealth, shall  be  paid  into  the  city  treasury  as  a  contribution 
toward  the  expenses  of  said  court." 

The  city  collected  under  this  act  the  tines  in  money,  and,  if  not 
paid,  the  party  arrested  was  sent  to  the  work-house,  allowed  75 
cents  per  day  jor  his  work  until  the  fine  w^as  discharged.  A  num- 
ber of  persons  w-ere  arrested,  convicted  and  fined  in  the  city  court, 
whose  tines  were  satistied  by  working  them  in  the  work-house,  ana 
their  fines  aggregated  during  the  four  years  the  appellant  was  in 
office  near  $51  ;000. 

The  appellaHt  is  claiming  that,  being  entitled  as  compensation  for 
his  services,  to  30  per  cent,  of  all  fines,  <&c.,  collected  in  the  city  court 
of  Louisville  during  his  term  of  office,  <S:c.,  this  provision  gives  him 
30  per  cent,  of  the  tines  paid  in  work  by  tiiose  arrested  and  placed 
in  the  work-house  by  the  judge  of  the  city  court.  That*  no  matter, 
how  the  fines  are  satisfied,  he  is  entitled  to  the  30  per  cent.,  and 
having  presented  his  claim  in  the  nature  of  a  petition  against  the 
city,  based  upon  this  ground,  to  which  a  demurrer  was  sustained,  he 
has  appealed  to  this  court. 

So  the  only  question  to  be  decided,  is:  Is  the  appellant  entitled  to 
this  30  per  cent,  that  has  been  paid  in  work,  and  that  has  never 
found  its  way  to  or  been  collected  in  the  city  court? 

Thirty  per  cent  of  this  $51,00<J  would  give  to  the  appellant  the 
sum  of  §15,300  for  the  four  years'  service,  in  addition  to  the  30  per 
cent,  he  has  receiveti  of  the  fines  actually  collected  in  money  during 
his  continuance  in  office. 

It  is  not  a  question  here  as  to  the  value  of  appellant's  service,  for 
if  fidelity  to  his  trust,  and  a  faithful  discharge  of  his  duties,  con- 
trolled the  decision  of  the  question  involved,  we  would  have  but 
little  difficulty  in  reaching  a  conclusion. 

A  construction  of  the  meaning  of  the  act,  under  which  the  pay- 
ment of  this  sum  is  claimed,  must  be  had  in  order  to  determine  the 
right  of  the  appellant  to  this  money. 

The  act  of  1880  allowed  for  this  service  30  per  cent,  of  the  fines 
collected^  not  to  exceed  $2,(X)0,  fixing  the  salary  ai  that  sum,  and 
whether  this  limit  as  to  the  amount  the  attorney  was  to  receive  was 
too  much  or  too  small,  the  act  of  1884  followed,  giving  to  this  official 
30  per  cent,  of  all  fines  and  forfeitures  collected  in  the  city  court,  *  * 
which  shall  be  in  lieu  of  all  salary  and  fees  of  any  kind.  The  words 
collected  in  the  city  court  have  some  definite  meaning,  and  certainly 
do  not  embrace  fines  imposed  by  that  court,  whether  collected  or 
not.  The  work-house  is  not  maintained  by  the  city  as  a  means 
of  making  a  revenue  for  the  city  government,  but  more  for  the 
purpose  of  punishing  those  who  violate  the  law,  and  are  unable 
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to  pay  their  fines  in  the  city  court;  they  are  sent  to  the  work- 
house and  made  to  labor  in  satisfaction  of  the  Judgment  ag:alnst 
them.  By  an  act  approved  in  February,  1880,  entitled  an  act  to 
regulate  the  city  court  of  Louisville  and  the  remuneration  of  its 
officers^  it  is  provided,  that  *'ail  fines  and  recoveries  realized  in  said 
court,  whether  the  prosecution  be  in  the  name  of  the  city  or  Com- 
monwealth, shall  be  paid  into  the  city  treasury  as  a  contribution  to- 
ward the  expenses  of  said  court."  It  is  plain  that,  although  the  city 
may  have  rea^wd  from  the  labor  in  the  work-house  a  large  sum 
credited  iolabor  account^  that  it  was  not  intended  the  amount  thus 
realized  should  become  a  charije  toward  paying  the  expenses  of  that 
court.  It  is  the  money  collected  by  court,  or  by  its  officers,  on  ac- 
count of  fines.  This  is  the  money  realized  for  the  payment  of  these 
expenses,  and  when  using  the  words,  "a?  compensation  for  his 
services  30  per  cent,  of  all  fines  collected  in  the  city  court  of  Louisvilley^^ 
the  plain  meaning  is:  All  money  paid  into  court  or  money  collected 
by  its  officers  in  satisfaction  of  fines.  The  city  court  collects  nothing 
from  the  work-house,  nor  is  the  keeper  of  the  work-house,  in  a  legal 
sense,  an  officer  of  that  court.  It  is  a  place  where  the  prisoners  are 
sent  who  have  been  fined,  and  from  whom  no  collection  can  be 
made,  and  this  money  never  having  been  collected  by  the  city  court, 
the  attorney  is  not  entitled  to  the  30  per  cent,  claimed. 

Besides  it  is  fair  to  assume  that  if  1^50,000  in  fines  are  worked  out 
by  the  prisoners,  that  at  least  $30,0(^0  was  paid  in  fines  and  forfeitures 
during  the  term,  which  would  give  as  a  salary  the  sum  of  S0,000  for 
the  four  years,  it  being  30 per  cent,  on  the  amount  paid  to  the  city 
court,  or  a  salary  of  $2,250  per  annum,  and  add  this  30  per  cent,  on 
the  sum  credited  to  labor  in  the  work-house,  and  you  have  a  salary 
of  near  $6,000  per  annum.  This,  w^e  think,  was  not  the  legislative 
intent. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


KAL.FUS  V.   KaLFUS. 

{Filed  April  8,  1891.) 

Filed  April  8,  1891.  Appeal  from  JefferRon  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Presidinj^  Judge  Barbour,  reversing. 
1.  Decree  empfnv£nng  rvije  to  trade  as  feme  sole — Ni}^ht  of  'wife  to  sue  httslnind — 
A  decree  of  court  conferring  upon  a  married  woman  the  rights  and  privi- 
leges of  a  feme  sole^  as  authorized  by  chapter  52  of  the  Geiiernl  Statutes, 
does  not  empower  her  to  sue  her  husband  in  an  action  at  law.  In  the  ab- 
sence of  language  making  it  clearly  manifest,  it  can  not  be  presumed  that 
the  statnte  was  intended  to  make  such  a  striking  innovation  of  the  rules  of 
the  common  law,  and  one  so  much  opposed  to  public  policy.  In  thi>  case 
it  is  held  that  a  wife  empowered*  by  decree  of  court  to  contract,  and  to  ac- 
quire and  hold  property,  and  authorized  to  *;aue  and  be  sued*'  as  a  feme  sole^ 
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can  not  maiDtain  an  action  at  law  against  the  hnsband  upon  a  promisaory 
note  execnted  to  her  by  him. 

2.  Construction  of  statute — A  statate  in  not  presamed  to  make  any  altera- 
tion of  the  common  law  farther  or  otherwise  than  the  statute  expressly  de- 
clares. 

Rozbl  Weissinger  for  appellant. 

Jas.  R.  W.  Smith  for  appellee. 

Appeal  from  Jefferson  CJourt  of  Ck)mmoni  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Barbour. 

This  is  an  action  at  law  by  a  wife,  upon  whom  the  chancellor  had 
conferred  the  rights  and  privileges  of  a  feme  s.oie^  as  authorized  by 
chapter  52,  General  Statutes,  against  her  husband  upon  a  promissory 
note  executed  by  him  to  her.  The  husband,  in  addition  to  question- 
ing the  right  of  the  wife  to  institute  such  an  action,  pleaded  an  ac- 
cord and  satisfaction. 

The  facts  as  found  by  the  court  to  whom  the  law  and  facts  were 
submitteti,  anti  which  were  the  basis  of  the  judgment  for  the  wife,, 
were  these :  The  husband,  who  owned  valuable  real  estate,  conveyed 
one-half  of  it  to  the  wife.  After  being  empowered  as  a  feme  nole^ 
the  wife  engaged  in  business,  and  became  involved  in  debt.  The 
husband  also  being  in  debt,  they  executed  a  deed  of  trust  to  the 
Louisville  Safety  Vault  and  Trust  Co.,  conveying  to  it  the  real  es- 
tate referred  to  (one-half  of  which,  as  we  have  said,  was  the  wife'& 
and  the  other  half  the  husband's),  the  company  assuming  to  pay  all 
their  debts,  and  repay  itself  out  of  the  rents  of  the  property,  after 
which  it  was  to  reconvey  to  the  husband  and  wife.  Their  total  in- 
debtedness exceeded  $3,400,  more  than  two-thirds  of  which  was  the 
wife's.  When  the  conveyance  was  made,  the  wife  asserted  no  claim 
against  the  husband  on  account  of  the  note;  nor  was  the  note  re- 
ported as  one  of  her  assets.  It  is  clear  that  when  the  deed  of  trust 
was  executKl,  each  was  endeavoring  to  be  relieved  of  his  or  her  in- 
debtedne<«s,  and  the  fair  inference  (in  view  of  the  fact  that  the 
husband's  debts  were  so  much  less  than  hers,  and  that  he  had  sur- 
rendered all  of  his  property  to  aid  her  in  her  financial  distress),  is 
that  the  parties  intended  to,  and  did  treat  the  nule  in  controversy 
as  settled.  But  the  majority  of  the  court  are  of  opinion,  that  while 
this  inference  could  have  been  drawn,  it  does  not  necessarily  follow 
from  the  facts  as  stated,  and  they  are,  therefore,  not  prepared  to  say 
that  the  finding  of  the  judge  was  clearly  against  the  evidence. 

The  important  question  remaining,  is,  can  the  wife,  who  has  been 
em powere<i  to  contract,  to  acquire  and  hold  property,  and  who  is 
authorized  "to  sue  and  be  sued,"  as  a  feme  isoh,  sue  her  husband  in 
an  action  at  law?  Perhaps  under  a  liberal  construction  of  the  stat- 
ute, disregarding  what  we  concieve  to  be  the  policy  of  the  law  in 
regard  to  the  marriage  relation,  the  question  might  be  answered 
atiiriijatively.  And  some  of  the  cases  make  use  of  expressions 
which  would  seem  to  sustain  this  construction;  as  in  Morel  v: 
Ilallen,  7  Ky.  Law  Rkp.,  122,  where  the  court  says:  **In  regard  to- 
all  business  transactions  between  the  husband  and  his  wife,  relieved 
of  disabilities  by  decree,  they  are  strangers."  Similar  expressions 
are  found  in  other  cases.  J^ut  these  were  all  cases  where  creditors 
of  the  husband  or  wife  were  seeking  to  sul)ject  property  to  their 
debts.  The  court  was  discussing  not  the  ettect  of  the  statute  upon 
the  marital  relations,  but  the  effect  of  the  powers  conferretl  by  the 
statute  upon   the  wife,  as  it  related  to  her  property  when  it  was 
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sought  to  be  subjected  by  creditors.  The  question  here  presented 
was  not  considered.  We,  therefore,  have  no  authority  in  this  8tate 
directly  in  point.  Shall  we  then  give  to  the  statute,  following  the 
letter,  a  construction  in  derrogatiowof  the  general  policy  of  the  law 
Jn  regard  to  the  relation  between  husband  and  wife,  or  shall  we  give 
to  It  a  construction  in  accord  with  that  policy? 

Where  the  Legislature  intends  to  make  such  a  striking  innovation 
of  the  rules  of  common  law,  as  is  here  contended  for,  one  so  much 
opposed  to  public  policy  and  the  peace  and  happiness  of  the  conju-' 
gal  relation,  it  should  use  such  language  as  will  make  it  clearly 
manifest.  True,  if  the  statute  was  not  intended  to  authorize  such 
suits  as  this  agaiast  the  husband,  he  might  by  express  words  have 
been  excluded  from  its  operation;  but  it  is  also  true,  and  we  think 
more  reasonable  to  suppose,  that  if  the  Legislature  had  intended  to 
include  such  suits,  it  would,  in  view  of  the  general  policy  of  the 
law,  have  used  language  clearly  denoting  such  intention. 

"In  all  doubtful  matters,  and  when  the  expression  is  in  general 
terms,  statutes  are  to  receive  such  a  construction  as  may  be  agree- 
able to  the  rules  of  the  common  law  in  cases  of  <^hat  nature;  for  stat- 
utes are  not  presumed  to  make  any  alteration  of  the  common  law 
further  or  otherwise  than  the  act  expressly  declares;  therefore,  in  all 
general  matters,  the  law  presumtr's  tueact  did  not  intend  to  make 
any  alteration,  for  if  the  Parliament  had  that  design  they  should 
have  expressed  it  in  the  act."  9  Bacon's  Abridgment.  Section  16, 
chapter  21  of  the  General  Statutes,  which  provides,  that  **the  rule 
of  the  common  law,  that  statutes  in  derrogation  thereof  are  to  be 
strictly  construed,  is  not  to  apply  to  this  revision;  on  the  contrary^ 
its  provisions  are  to  be  liberally  construed,  with  a  view  to  promote 
its  objects,"  in  no  wise  militates  against  Bacon's  rule,  as  applied  to 
the  facts  of  this  case,  for  we  insist  that  the  construction  we  shall 
give  to  the  statute  is  promotive  of  its  objects.  Referring  again  to 
cases  In  this  State,  in  Hackett  v.  Metcalfe,  6  Bush,  353,  the  court 
likened  the  powers  of  the  wife  under  a  deed  conferring  upon  her  a 
separate  estate  in  property,  and  the  right  to  deal  with  it,  as  if  she 
was  a  feme  8ole„  to  the  powers  which  the  chancellor  might  confer 
upHi)n  her  as  provided  by  the  statute  under  considertion.  From  this 
it  is  fair  to  argue  that  the  relative  rijjfhtsof  the  husband  and  wife, 
under  the  power  conferred  upon  her  by  the  chancellor,  are  of  the 
same  character,  though  they  may  be  greater  in  degree  as  those  she 
has  in  relation  to  her  separate  estate  which  has  been  created  by  deed^ 
In  Matson  v.  Matson,  4  Met.,  262,  the  wife  sued  the  husband  in  an 
ordinary  action  lo  recover  the  possession  of  slaves  which  were  her 
separate  property,  but  the  court,  notwithstanding  the  Code  (Myers' 
Codp,  section  49), provided  that  '*  where  the  act  ion  concerns  her  sepa- 
rate property,  the  wife  mav  sue  alone;  and  when  the  action  is  be- 
tween herself  and  husband,  she  may  sue  or  be  sued  alone,"  held 
that  the  action  could  not  be  maintained;  that  she  could  only  sue  in 
equity,  and  then  must  allege  special  circumstances  which  would 
justify  the  interposition  of  the  chancellor. 

Though  the  court  laid  gniat  stress  upon  the  idea  that  the  husband 
having  the  possession  of  the  slaves  was  acting  in  the  character  of 
trustee  to  the  wife,  any  other  rule  than  is  announced  in  that  case, 
whether  applied  to  the  case  of  a  wife  claiming  property  as  her 
separate  estate  under  a  contract,  or  the  case  of  a  wife  empowered  un- 
der the  statute  to  act  as  a  feme  »ole^  would  result  injuriously  to  the 
most'  important  relationship  that  can  be  assumed  by  individuals. 
If  the  wife  can  sue  the  husband,  he  can  sue  her  on  every  occasion 
Of  domestic  discord,  or  of  imaginary  difference  in  regard  to  their 
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property,  the  one  or  the  other  can  appeal  to  the  law,  and  still  she 
does  not  have  all  the  right^j  of  a  feme  sole^  for  she  can  not  testify  for 
herself. 

**The  raost  obvious  considerajton  of  public  policy,  to  say  nothing 
of  the  reciprocal  ripfhts  and  duties  pertaining  to  the  relation  subsist- 
ing between  the  parties,"  forbid  such  a  construction  of  the  statute 
as  is  insisted  upon  for  the  appellee,  and  we  can  not  give  our  assent 
to  a  rule  which  would  be  so  fruitful  of  evil  consequences.  Counsel 
for  appellee  says  that  **the  person  of  ail  others  from  whom  the  wife 
should  be  protected,  is  the  hursband."  If  this  statement  is  true,  it 
would  be  better  ff)r  the  Legislature  to  abolish  the  relationship,  but 
we  can  not  believe  in  such  pessimistic  views. 

It  was  not  intended  by  the  statute  that  the  relationship  between 
the  husband  and  wife  should  be  imperiled.  Its  sole  purpose  was  to 
provide  a  mode  for  the  protection  of  the  wife's  property,  to  enable 
her  to  secure  it  against  her  husband's  creditors  and  against  his  im- 
provident or  wrongful  acts,  and  whenever  the  contest  comes  between 
them,  the  chancellor,  and  he  alone,  is  able  to  secure  to  the  wife  the 
required  protection.  This  construction  is  not  discordant  with  the 
reason  and  spirit  of  the  statute,  but  avoids  the  evil  consequences 
which  would  follow  if  the  other  construction  was  adopted,  and  in 
no  wise  affects  the  force  of  the  statute  as  a  protection  to  the  wife. 
The  following  cases  construing  statutes,  somewhat  similar  to  our 
statute,  sustain  our  view :  Peters  v.  Peters,  42  Iowa,  182;  Libby  v. 
Libby,  74  Me.,  186;  Barton  v.  Barton,  32  Md.,  214;  Smith  v.  Gor- 
man, 41  Me.,  405;  Freethy  v.  Freethy,  42  Barb.  (N.  Y.),  641. 

In  our  opinion  the  action  is  not  maintainable.  The  demurrer  to 
the  first  paragraph  of  the  answer  should  have  been  overruled,  and 
the  judginent  is,  thereibre,  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


HOPSON   Y.    HABBELIi. 

JB'iled   April  8,   1891.     Appeal  from   Tri><g  Circuit  Coart.     Opinion  of    the 
court  by  Presidinj?  Judge  Barbonr,  affirming. 

1.  One  can  not  bind  himself  as  surety  by  merely  making  his  marky  after  another 
has  signed  his  name  to  the  obligation,  under  a  verbal  niithority.  No  person 
can  be  bound  as  the  surety  of  another  by  the  act  of  an  agent,  unless  the 
authority  of  the  agent  is  in  writing. 

2.  Separation  of  conclusions  of  law  and  fact — Where  the  law  and  facts  in  an 
ordinary  action  are  submitted  to  the  court,  and  there  is  no  separation  of 
the  conclusions  of  law  and  fact,  the  only  question  for  the  consideration  of 
the  appellate  court  is  as  to  the  sufficiency  of  the  pleadinfl:s. 

Robert  Crenshaw  and  Fentou  Sims  for  appellant ;  R.  A.  Burnett  for  ap- 
pellee. 
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RiOHABDBON   ▼.   RiCHABDSOM. 

Filed  April  8,  1891.    Appeal  from  Whitley  Court  of  Common  Pleas.    Opin- 
ion of  the  coart  by  Presiding  Judge  Barboar,  affirming. 
Divorce -^Abaniionment — As  a  careful  reading  of  the  evidence  in  this  action 
by  the  wife  for  a  divorce,  apon  the  ground  of  abandonment,  impresses  the 
coori  with  the  idea  that  the  material  facts  attending  the  separation  are 
suppressed,  the  court  can  not  say  that  the  chancellor  erred  in  granting; 
merely  a  divorce  from  bed  and  board,  and  not  an  absolute  divorce. 
Perkins  &  Harding  for  appellant. 

Maoklim,  &JC,  V.  Tbustbbs  or  School  Distbict. 

Filed  April  8,  1891.    Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Failure  to  object  to  submission — As  no  proof  was  taken  and  the  action 
was  submitted  **on  demurrer  to  the  amended  petition  as  well  as  in  chief  on 
the  whole  case,"  an  answer  having  been  filed  to  the  original  petition,  the 
court  will  assume,  upon  appeal  from  an  order  dismissing  the  petition,  that 
the  case  was  submitted  by  consent  of  parties  upon  the  pleadings  alone,  the 
record  failing  to  show  that  the  plaintiffs  objected  to  the  submission. 

2.  Amentied  pleidin}> — As  the  amended  petition  simply  contained  a  fuller 
and  more  elaborate  narrative  of  the  facts  alleged  in  the  petition,  the  court 
did  not  err  in  treating  the  pleading  as  if  he  had  refused  to  permit  it  to  be 
filed.  And  the  facts  alleged  in  the  petition,  being  denied  by  the  answer, 
the  petition  was  properly  dismissed  and  the  injunction  dissolved. 

Frank  Chinn  for  appellants ;  Thomas  B.  Ford  and  John  L.  Scott  for  ap- 
pellee. 

RiONEY  V.  Pbllet's  adm'b. 

Filed  April  8,  1891.    Appeal  from   Casey  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Claims  against  decedents*  estates — Affidavit  and  demand — In  an  action  against 
a  personal  representative  the  failure  of  the  plaintiff  to  make  demand,  ac- 
companied by  the  proper'  affidavit,  can  not  be  taken  advantage  of  by  de- 
fendant after  he  ha^  filed  his  answer.  By  filing  answer  without  objecting, 
he  waives  his  right  to  object. 

William  Lindsay  and  Stone  &  Stone  for  appellant. 

NuMN  V.  Beauchamp. 

Filed  April  8, 1891.    Appeal  from  Metcalfe  Circuit  Court.    Opinion  of  the 

•ourt  by  Judge  Yost,  reversing. 

Right  of  wife  to  sue  without  joining  husband — Separate  properly — The  act  of 
1873,  pTQviding  that  the  compensation  of  a  married  woman  for  services  and 
labor  performed  by  her  shall  be  free  from  the  debts  and  control  of  her  hus- 
band, makes  such  compensation  her  separate  property,  to  recover  which  she 
may  sue  in  her  own  name.  And  ^yhile  it  may  be  true  that  the  statute  does 
not  apply  to  the  earnings  and  profits  of  the  wife  in  a  business  carried  on 
by  her,  yet,  where  the  wife  devotes  her  own  labor  to  the  business,  she  has 
an  interest  in  i(  under  the  statute,  and  may  institute  an  action  in  her  own 
name  to  recover  the  value  of  her  wages. 

A  married  woman,  engaged  in  the  business  of  keeping  a  boarding-house 
and  livery  stable,  brought  this  suit  against  the  defendant  on  an  account  for 
board  for  himself  and  his  stock.  The  plaintiff  alleged  in  her  petition  that 
the  contract  was  made  with  h^r ;  that  she  did  the  work  in  carrying  on  the 
bnsinesB  with  her  own  hands  and  at  her  expense,  and  that  the  supplies  were 
paid  for  by  her  out  of  her  own  means.  Ji/eld-^Th^t  the  husband  was  not  a 
necessary  party. 

George  T.  Duff  and  A.  W.  Scott*  for  appellant ;  Lewis  McQuown  for  ap- 
peUee. 

Digitized  by  VjOOQ IC 


94  ABSTRACTS. 

CaBB  y.    COBCMONWXAXTH. 

Filed  April  8^  1891 .    Appeal  from  Franklin  Cironit  Court.    Opinion  of  the 

court  by  Judj^e  Yost,  affirminj^. 

NrM  trial — The  surety  in  a  forfeited  bond  allowed  judgment  to  be  ren- 
dered af^ainst  him  by  default.  Several  days  thereafter  he  moved  the  court 
to  set  aside  the  judgment  and  offered  to  file  an  answer.  The  coprt  refused 
to  set  aside  the  judgment  or  permit  the  answer  to  be  filed.  After  execution 
issued  upon  the  judgment  the  defendant  brought  this  suit,  asking  for  a 
new  trial  upon  the  ground  that  he  was  not  present,  and  did  not  know  that 
the  court  had  refused  to  permit  the  answer  to  be  filed.  Held — That  the 
court  can  not  relieve  a  careless  litigant  who  suffers  judgment  to  be  taken 
Bgainst  him  by  default,  and  takes  no  steps  to  remedy  the  evil  when  the 
court  refuses  to  set  asid^e  the  judgment  and  hear  his  defense. 

G.  \Y.  Craddock  and  Hugh  Rodman  for  appellant ;  P.  W.  Hardin  for  ap- 
pellee. 

Adkins  V,  Smith. 

Filed  April  8,  1891.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  reversing. 
Exceptions  to  commissioner's  report — As  the  only  exception  to  a  commission- 
er's report  of  settlement  was  that  the  defendant,  though  ready,  was  not 
afforded  an  opportunity  by  the  commissioner  to  introduce  his  evidence, 
and  there  is  no  bill  of  evidence  heard  upon  the  trial  of  the  exceptions,  it 
must  be  presumed  they  were  properly  overruled. . 
Crawford  <fc  Mason  for  appellant. 

Denton  v.  Mobfobd. 

Filed  April  8,  1891.    Appeal  from  Bath  Court  of  Common  Pleas.     Opinion 
of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Misrepresentations  to  surety — Where  one  Was  induced  to  sign  a  note  as 
surety  upon  the  representation  of  the  payee  that  the  persons  whose  names 
were  signed  to  the  note  were  bound  as  principals,  when  in  fact  the  signa- 
ture of  one  of  them  was  a  forgery,  which  was  known  to  payee,  the  surety 
was  not  bound. 

2.  Right  of  defendant  to  have  default  judgment  set  aside — As  the  surety  did 
not  know  that  one  of  the  signatures  was  a  forgery  until  the  trial  of  the 
issue  of  non  est  factum  between  the  plaintiff  and  the  party  whose  name  had 
been  forged,  the  court  should  have  set  aside  a  judgment  by  default,  which 
he  had  suffered  to  be  rendered  against  him,  and  allowed  him  to  file  an  an- 
swer presenting  his  defense,  as  his  motion  was  made  and  the  answer  offered 
during  the  tenm  at  which  the  judgment  was  rendered.* 

8.  Same — Where  a  judgment  has  been  rendered  against  a  defendant  by 
^default,  and  he  at  the  same  term  of  court  appears  and  tenders  an  answer 
presenting  a  valid  defense,  and  assigns  sufficient  reasons  for  his  failure  to 
appear  and  defend  earlier,  the  court  should,  on  his  motion,  set  the  judg- 
ment aside  and  allow  the  defense  to  be  made. 

R.  Gudgell  for  appell  nt ;  J.  J.  Nesbitt  fgr  appellee. 

SiMPKiNBON  &  Co.  V.  Miles. 

Filed  April  22,  1891.    Appeal  from  Whitley  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 
Where  a  defendant  was  prei/en fed  from  making  defense^  by  reason  of  the  sick- 
ness both  of  himself  and   his  counsel,  both  beiug  absent  from  the  county 
seat,  and  judgment  by  default  was  rendered  against  him,  upon  a  petition  tn 
vacate  the  judgment  upon  the  ground  of  unavoidable  casualty  or  misfor- 
tune, the  court  did  right  to  grant;  the  relief,  the  petition  showing  that  the 
petitioner  had  a  good  defense  to  the  action  in  which  the  judgment  was 
rendered. 
Crawford  &  Mason  for.  appellants  ;  Willson  &  P.awlings  for  appellee. 
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Home  Insubance  Co.  t.  Allen*! 

LivEBPOOL,  London  &  Globe  Insubanoe  Co.  v.  Allen. 

Filed   April   15,   1891.     Appeal  from   Jefferson    Court  of    Common  Fleas. 
Opinion  of  the  conrt  by  Presiding  Jad^e  Barbour,  reversing. 

1.  The  assignment  of  a  policy  of  fire  insurunce  by  the  assured  to  his  vendee, 
-with  the  assent  of  the  company,  constitutes  an  independent  contract  with 
the  assignee,  the  same  in  effect  as  if  the  policy  had  been  re-issued  to  the 
assignee  upon  the  terms  and  conditions  therein  expressed. 

2.  Lien  on  insured  proper'y — Where  a  policy  of  fire  insurance  provides 
"•'that  if  the  interest  of  the  assured  in  the  property  be  other  than  the  entire,  . 
unconditional  and  sole  ownership  thereof  for  the  nse  and  beneiit  of  the  as- 
-sured.  the  policy  shall  be  void,"  a  lien  upon  the  property  created  by  the  vol- 
untary act  of  the  parties  will  invalidate  the  policy.  Whether  *an  attachment 
Jien,  or  other  lien  created  by  operation  of  law,  is  suflBcient  for  that  purpose 
is  not  determined. 

3.  Insurance  of  property  fraudulently  conveyed — Where  a  conveyance  has 
been  made  in  pursuance  of  a  conspiracy  between  the  grantor  and  {^[rantee 
for  the  purpose  of  defrauding  the  grantor's  creditors,  the  grantee  has  no 
insurable  interest  in  the  property,  and  a  policy  of  fire  insurance  issued  to 
him  upon  the  property,  or  a'rsigned  to  him  by  the  grantor  with  the  consent 
of  the  company,  is  void.  Whether  one  who  holds  under  a  voluntary  con- 
veyance, which  is  merely  constructively  fraudulent  as  to  the  grantor^s 
•creditors,  has  an  insurable  interest,  is  not  decided. 

4.  Conciabnent  tfy  insured  of  lezy  of  atiachinent — The  concealment  by  an 
applicant  for  insurance  of  the  fact  of  the  levy  of  an  attachment  upon  the 
insured  property  will  vitiate  the  policy,  and  such  a  concealment  by  one  to 
whom  the  policy  is  assigned  with  the  consent  of  the  company  will  have  the 
same  effect. 

Farleigh  &  Straus  and  R.  W.  WooUey  for  appellants:  James  8.  Pirtle  and 
Wilkins  G.  Anderson  for  appellee. 

BiLEY    V.    BiLEY. 

Piled  April  22,  1891.     Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  reversing. 
Divorce — The  statute  providing  that  the  chancellor  "may"  grant  a  divorce 
for  certain  reasons  was  not  intended  to  confer  an  arbitrary  discretion  upon 
the  chancellor,  but  a  judicial  discretion. 

.  In  this  case  the  wife  was  entitled  to  a  divorce  upon  the  ground  of  ''con- 
firmed habit  of  drunkenness  on  the  part  of  the  husband,  of  not  less  than 
one  year's  duration,  accompanied  with  a  wasting  of  his  estate,  and  without 
any  suitable  provision  for  the  maintenance  of  his  wife  or  children." 
O'Neal,  Phelps  <fc  Pryor  for  appellant. 

Ptlb  v.  Bbown. 

Filed  April  22,  1891.    Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Barbour,  affirming. 

Questions  of  fact — ^As  the  questions  presented  in  this  case  are  purely  qnes- 
iions  of  fact,  and  the  evidence  is  almost  evenly  balanced,  this  court  can  not 
disturb  the  judgment  of  the  chancellor. 

Raison  <fc  Ahlering  for  appellant ;  J.  P.  Tarvin  for  appellee. 

Tbadebs*  Deposit  Bank  of  Mt.  Steblino  y.  Meouiab,  Helm  Jk  Co. 

Filed  April  29,  1891.     Appeal  from  Montgomery  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming,  Judge  Young  not  sitting. 

Partial  transcript — Schedule — Where  an  appeal  is  prosecuted  upon  a  partial 

transcript  without  a  schedule  having  been  filed,  the  presumption  will  be 

indulged  that  the  entire  record  sustained  the  chancellor  in  his  judgment,      j 
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and  the  judgment  will  «be  a'fflrmed  ;  and  even  tbongh  a  achednle  was  filed, 
if  no  notice  of  the  filing  was  given  to  the  appellee  or  his  attorneys,  the 
case  will  be  treated  as  if  no  schedule  had  been  filed.  • 

Peters  Jt  Tyler  and  Orear  A  Bigstaff  for  appellant ;  Young,  Mitchell  Jt 
Young  and  Edward  W.  Hines  for  appellee. 

Elizabxthtowm  Milong  and  Coal  Co.  y.  Elizabethtowm  Milling  Co. 

Filed  April  29,  1891.    Appeal  from   Hardin  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Fixtures — In  consequence  of  the  different  applications  of  the  term 
"fixtures/'  considerable  confusion  has  arisen,  but  ordinarily  what  will  or 
will  not  pass  with  the  realty  is  a  question  of  intention. 

At  the  time  of  the  bale  of  a  flouring  or  grist  mill  alAhe  articles  in  con- 
trOYersy  were  upon  the  premises,  and  had  been  used  and  were  necessary  in 
the  running  of  the  mill.  Immediately  after  the  property  had  been  sold  a 
question  arose  between  the  purchaser  and  the  managers  of  the  Yendor,  a 
corporation,  as  to  whether  certain  articles  in  the  office  of  the  mill  were  in- 
cluded in  the  sale.  As  the  result  of  the  controversy  it  was  finally  agreed 
that  these  articles  should  be  put  up  for  sale,  which  was  done,  /fe/e/ — That 
the  clear  inference  is  that  all  the  other  articles  in  the  mill,  and  necessary 
for  its  successful  operation,  which  were  not  at  the  time  claimed  by  the  man- 
agers of  the  vendor  as  not  being  embraced  in  the  sale  of  the  mill,  were 
intended  to  be  sold  with  and  as  a  part  of  it,  and  the  jury  had  a  right  to  so 
conclude. 

2.  Pleading — The  petition,  after  setting  out  the  fact  of  the  sale  of  the 
mill  and  certain  articles  of  personalty,  ave-'s  that  the  defendant  refused  to 
buy  the  articles  sued  for.  'The  answer  was  a  traverse.  //<•/</— That  while 
the  better  pleading  would  have  been  for  the  defendant  to  have  expressly  re- 
lied upon  the  purchase,  yet,  as  there  was  no  objection  to  the  pleading,  ana 
the  evidence  tending  to  show  that  defendant  purchased  all  the  articles  sued 
for  was  admitted  without  objection,  the  answer,  if  defe-^tive,  was  cured  hj 
the  verdict  for  defendant. 

8.  Burden  of  proof— T\\b  plaintiff,  after  voluntarily  assuming  the  burden, 
of  proof  by  first  introducing  its  evidence,  and  thereby  obtaining  the  right 
to  conclude  the  argument  to  the  jury,  can  not  now  object  to  an  instruction 
which  placed  upon  plaintiff  the  burden  of  making  out  its  case. 

4.  Contracts — Estoppel— k%  plaintiff  is  holding  on  to  the  contract  of  sale, 
it  can  not  claim  that  its  managers  were  only  authorized  to  sell  the  real  es- 
tate. It  can  not  retain  what  is  to  its  advantage  and  repudiate  that  which  ie 
to  its  disadvantage. 

Hobson  &  O'Meara  and  B.  H.  Bush  for  appellant ;  Poston  k  Marriott  for 
appellee. 

Gabbiott  y.  Tilleb  k  Allbn. 

Filed  April  29,  1891.    Appeal  from  Henry  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Affidavit  for  attachment — If  the  affidavit  for  an  attachment  is  actually 
sworn  to  before  the  officer  who  issues  the  attachment,  then  the  omission  of 
tlie  officer  to  certify  the  affidavit  or  sign  the  jurat  will  not  vitiate  the  proceed- 
ings, as  between  the  debtor  and  creditor.  Whether  the  same  rule  would 
apply  as  between  different  attaching  creditors  is  not  determined.  But 
where  the  officer  who  issued  the  attachment  did  not  administer  the  oath, 
and  did  not  have  an  affidavit  before  him,  by  reason  of  the  fact  that  the 
officer  who  did  administer  the  oath  had  failed  to  sign  the  jurat,  then  the 
attachment  is  void  as  against  other  attaching  creditors,  and  the  officer  who 
administered  the  oath  will  not,  as  against  such  creditors,  be  allowed  to  sign 
tbe  jurat  as  of  a  time  prior  to  the  issual  of  the  attachment. 

2.  Same — Where  an  officer  is  authorized  to  act,  and  can  only  act  upon  the 
production  or  filing  of  an  affidavit  with  him ,  no  other  evidence  should  be 
allowed  of  the  affidavit  having  been  made  than  that  prescribed  by  section 
£51  of  the  Civil  Code. 

Morris  &  Peak  for  appellant ;  John  D.  Carroll  for  appellees.  ^^  , 
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Kenton  County  v.  Lowe,  <tc. 
(JFiled  March  28,  1891.) 

1.  Sheriffs — ^The  sureties  on  a  sheriff's  bond,  executed  pursuant  to  section 
8,  chapter  100,  General  Statutes,  are  liable  for  the  county  levy  collected  by 
the  sheriff  and  not  accounted  for  by  him,  when  he  has  failed  to  execute  the 
county  levy  bond  required  by  section  2,  article  8.  chapter  27,  General  Stat- 
utes, and  the  county  court  has  failed  to  appoint  a  collector  of  the  county 
levy. 

2.  Limitation  on  sheriff'' $  bond — An  action  against  the  sureties  for  such  de- 
ficit of  the  sheriff  is  not  barred  until  after  the  lapse  of  seven  years,  the 
five-year  limitation  prescribed  by  section  2,  article  8,  chapter  71,  General 
Statutes,  not  applying  to  such  an  action. 

Wm.  Goebel  for  appellant. 

O'Hara  &  Bryan  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Lowe,  sheriff  of  Kenton  county,  duly  executed  the  bond  required 
by  section  3,  chapter  ICK),  General  Statutes,  in  which  he  and  his 
sureties  covenanted  he,  by  himself  and  deputies,  would  well  and 
truly  discharge  all  the  duties  of  said  office,  and  pay  over  to  such 
persons,  and  at  such  times  as  they  may  respectively  be  entitled  to 
the  same,  all  money  that  might  come  to  his,  or  their,  hands  as  sher- 
iff. He  did  not,  however,  execute  any  bond  for  collection  of  the 
county  levy  for  that  year,  1878,  as  required  by  section  4,  article  2, 
chapter  27.  Nor  was  a  collector  appointed  by  the  county  for  that 
purpose,  as  the  statute  provides  may  be  done  in  case  the  sheriff  fails 
to  Kive  such  bond.  ^Nevertheless,  the  sheriff  was  in  due  time  fur- 
nished by  the  clerk  of  the  county  court  with  a  list  of  persons  charge- 
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able  with  payment  of  county  levy,  and  a  list  of  persons  to  whom 
the  county  was  indebted,  and  the  amount  to  be  paid  by  the  sheriff 
or  collector  to  each  one,  as  required  to  be  done  by  section  6,  article 
2,  chapter  27,  and  he  thereupon  proceeded  to  collect  the  county  levy 
for  that  year,  as  thougrh  he  had  given  the  bond  specially  provided 
for  in  that  chapter.  But  upon  settlement  made  with  him  by  a  per- 
son appointed  for  the  purpose  by  the  county  court,  it  was  ascertained 
he  had  failed  to  pay  the  agorree:ate»amount  he  was  required  by  law 
to  collect  and  pay-  of  the  county  levy  to  county  creditors  by  the 

sum  of  $ ;  and  the  county  of  Kenton  having  afterwards  paid 

to  them  the  several  sums  for  which  the  sheriff  was  so  in  arrears, 
brought  this  action  to  recover  the  total  amount  thus  paid  from  the 
sheriff  and  sureties  in  the  bond  executed  in  pursuance  of  section  3, 
chapter  100. 

Section  9,  article  2,  chapter  27,  which  was  in  force  when  that  bond 
was  given,  provides  that  "if,  for  any  cause,  the  sheriff  shall  fail  to 
execute  the  bond  provided  for  in  this  chapter  (27),  and  the  county 
court  failing  to  appoint  a  collector,  the  sheriff  shall,  in  virtue  of  his 
office,  proceed  to  collect  the  county  levy ;  then  he  and  his  sureties 
shall,  in  all  respecrts,  and  to  all  intents  and  purposes,  be  responsible 
upon  his  offi-^ial  bond." 

By  official  bond  is  clearly  meant  the  one  each  sheriff  is  required 
by  chapter  100  to  execute,  which  relates  to  and  was  intended  to  se- 
cure performance  of  his  dutias  as  sheriff  proper,  and  is  distinct  from 
what  are  called  and  understood  as  revenue  and  county  levy  bonds ; 
and  though  the  statute  makes  the  sheriff,  in  virtue  of  his  office,  col- 
lector of  State  revenue,  also  collector  of  county  levy,  he  would  have 
no  authority  to  perform  the  duties  of  either  office  without  first  exe- 
cuting the  special  bonds  required,  except  for  the  provision  contained 
in  section  9  quoted,  the  operation  of  which  is  confined  to  county 
levy.  But  as  that  section,  in  express  terras,  authorizes  the  sheriff, 
in  the  precise  condition  existing  in  this  case,  to  collect  the  county 
levy,  and,  in  case  he  proceeds  to  do  so,  makes  him  and  his  sureties 
•*in  all  respects,  and  to  all  intents  and  purposes,  responsible  on  his 
bond,"  we  do  not  see  how  appellees,  who  became  sureties  with 
presumed  knowledge  of  the  full  liability  of  the  sheriff  as  collector, 
and  consequent  undertaking  to  answer  for  his  default  in  that  re- 
spect, can  now  escape. 

In  Anderson  v.  Thompson,  10  Bush,  132,  the  attempt  was  made 
to  hold  sureties  in  the  official  bond  of  the  sheriff  liable  for  his  fail- 
ure to  collect  taxes,  levied  under  a  special  act,  to  pay  county  sub- 
scription of  stock  in  a  railway  company,  and  the  proceeding  was 
directed  by  this  court  to  be  dismissed  upon  the  ground  thase  per- 
sons must  account  for  such  taxes  who  executed  the  bond  pursuant 
to  section  8,  article  2,  chapter  26,  which  is  what  is  called  and  is,  la 
fact,  the  county  levy  bond.  But  as  such  bond  appears  to  have  been 
then  executed  in  that  case,  section  9  did  not  then,  as  it  does  in  this 
case,  apply. 

It  is  further  contended  that  section  2,  article  8,  chapter  71,  whicli 
provides  an  action  upon  a  liability  created  by  statute,  when  no 
other  time  is  fixed  by  the  statute  creating  the  liability,  shall  be 
commenced  within  five  years  next  after  the  cause  of  action  accrued, 
presents  a  bar  to  recovery  in  this  case. 

In  Boyse  v.  Reynolds,  10  Bush,  286,  it  was  held  that  the  penalty 
of  thirty  per  cent,  damages  for  failure  of  sheriff  for  thirty  days  to 
return  an  execution  placed  in  his  hands,  is  not  secured  by  an  ex- 
press stipulation  of  the  bond,  being  a  liability  imposed  by  statute, 
and,  consequently,  limitation  of  five  instead  of  seven  years  applied 
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in  that  case  in  favor  of  sureties.  If  in  favor  of  them,  it  would 
•equally  avail  the  sheriff  himself.  But  while  it  may  be  that  to  hold 
-either  a  sheriff  or  his  sureties  bound  to  answer  for  a  penalty  five 
years  after  it  was  incurred,  there  should  be  an  express  stipulation 
therefor  in  the  bond,  it  seems  to  us  the  covenant  of  appellees  that 
liowe,  the  sheriff,  would  \j'ell  and  truly  discharge  all  the  duties  of 
that  office  and  pay  over  money  that  ml^ht  come  to  his  hands  to 
those  entitled,  maae  them  liable  for  his  default  in  doing  what  was 
required  by  section  9,  as  fully  and  effectually  as  failure  to  perform 
any  other  duty^  For,  after  all,  the  duties  imposed  upon  a  sheriff 
are  mostly  such  as  are  prescribed  by  statute,  and  for  a  failure  to  per- 
form the  duties  prescribed  by  section  9^,  an  action  will  lie  and  may 
be  brought  against  the  sureties  within  the  same  time,  seven  years, 
as  for  failure  to  perform  any  other  duty  embraced  by  the  bond ;  for 
we  do  not  regard  that  section  as  intended  to  create  a  liability  outside 
of  and  independent  of  the  bond  required  by  law,  but  as  simply  pre- 
scribing a  duty  which  shall  come  within  the  scope  of  the  office  of 
sheriff,  and  be  performed  by  him  in  virtue  of  his  office. 

As  seven  years  had  not  elapsed  from  accrual  of  the  cause  of  ac-  \ 
tion  when  it  was  brought,  the  statute  of  five  years  can  not  avail 
appellees. 

The  bond  upon  which  this  action  was  brought  appears  to  have 
been  executed  in  July,  1878:  but  as  it  was  manifestly  given  in  re- 
newal of  one  duty,  executed  on  the  first  Monday  of  the  previous 
January,  it  is  as  binding  as  the  original. 

We  are  of  opinion  the  lower  court  erred  in  sustaining  a  general 
demurrer  to  the  petition,  and  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 


Dean  v.  Gbitton,  Ac. 

iFiled  March  31, 1891— iVb<  to  be  reported.) 

Judicial  sale — Failure  of  purchaser  to  execute  bond — Where  the  purchaser  of 
land  at  a  jadicinl  sale  refuses  or  fails  to  exeoDte  bond,  or  to  pay  the  par- 
chase  money, 4iiid  after  a  rule  issued  against  him,  refuses  to  execute  the 
bond  or  respond  to  the  rule,  the  chancellor  has  the  right  to  order  a  resale  of 
4he  property  as  the  land  of  the  purchaser  to  pay  the  purchase  price. 

Gaither  &  Hughes  for  appellant. 

Ohas,  A.  Hardin  and  Thos.  C.  Bell  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  involves  the  power  of  the  chancellor  to  order  a  sale  of 
land  once  sold  by  his  commissioner,  when  the  first  purchaser  refuses 
or  fails  to  execute  his  bond  or  to  pay  the  purchase  money.  The  ap- 
pellant was  the  purchaser,  and  after  a  rule  against  him  refused  to 
pay  the  purchase  money  or  to  make  any  response.  An  execution 
also  issued  on  the  purchase  money  bonds,  and  was  returned  no 
property  found,  and  then  the  chancellor  directed  his  commissioner 
to  sell  the  land  as  the  land  of  the  purchaser.  Every  oppor- 
tunity was  given  the  appellant  to  comply  with  the  terms 
of  sale,  but  he  persistently  refused,  and  the  chancellor  was  certainly 
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more  lenient  under  the  circumstances  than  the  facts  authorized^ 
This  power  on  the  part  of  the  chancellor  has  been  exercised  fronn 
the  time  courts  of  equity  were  authorized  to  decree  the  sale  of  real- 
estate,  and  its  exercise  is  indispensable  in  connpelling  those  who  bid 
at  judicial  sales  to  comply  witn  their  undertakings;  and  if  an  action 
must  be  resorted  to  in  order  to  enforce  or  compel  a  specific  execu- 
tion of  the  purchase  agreement,  the  chancellor  would  be  in  no  better- 
condition  than  the  creditor,  and  with  no  other  power  than  the  mere 
right  to  decree  a  second  sale  upon  proper  pleadings  and  proof.  The 
purchaser  in  refusing  to  deal  fairly  with  the  chancellor,  who  inter- 
vened for  the  benefit  of  both  debtor  and  creditor,  is  in  contempt  and 
this  summary  proceeding  is  resorted  to  because  it  is  essential  to  the- 
administration  of  Justice  and  teaches  purchasers  at  Judicial  sales 
that  they  can  not  trifle  with  the  judgment  of  the  chancellor. 


Cook  v.  Clark,  &c. 
(Filed  May  7,  1891— iVb<  to  be  reported.) 

1.  Sheriffs — The  sareties  on  a  sheriff's  coanty  levy  bond  are  liable  for  the 
sheriff's  failure  to  discharge  only  snch  duties  concern inf;^  the  collection  of 
the  connty  levy  as  devolve  npon  him  daring  the  period  of  time  for  which  the 
bond  was  executed.  The  obligation  of  snch  bond  can  not  be  extended  so  as- 
to  embrace  a  snbseqnent  and  sncceeding  term  of  the  sheriff. 

2.  Same — Collection  of  lailroad  tax — When  both  the  act  of  the  Legislature 
anthorizing  a  certain  tax  in  aid  of  a  railroad  to  be  collected,  and  the  order 
of  the  connty  conrt  directing  the  sheriff  to  collect  said  tax,  provide  that 
the  sheriff  shall  not  collect  the  tax  nntil  he  has  execnted  a  bond  for  the- 
faithfnl  discharge  of  his  dnty,  <fec.,  the  sheriff  is  not  authorized  to  collect  the 
tax  before  the  execution  of  such  bond,  and  the  sureties  on  his  coanty  levy 
bond  are  not  liable  for  his  failure  to  collect  such  railroad  tax. 

Husbands  <&  Husbands  for  appellant. 

T.  J.  Watkins  for  appellees. 

Appeal  from  Lyons  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants,  as  owners  of  some  railroad  bonds,  with  coupons 
attached,  representing  the  semi-annual  interest  that  the  bonds  bore,, 
issued  by  Lyon  county  to  the  ElizabetHtown  R.  R.,  recovered  judg- 
ment against  said  countv  for  over  $5,000,  the  amount  of  the  overdue 
coupons  attached  to  said  bonds.  On  the  10th  of  December,  1888,  the 
county  court  of  sitid  county  levied  a  special  ad  volorem  tax  to  pay 
said  judgment,  and  it  ordered  the  sheriff  of  said  county  to  collect 
the  same,  provided  he  executed  bond  for  the  faithful  performance  of 
his  duty,  &c.  The  appellee,  John  W.  Clark,  having  been  appointed 
sheriff  on  the  8d  day  of  May,  1888,  to  fill  a  vacancy  until  the  Au- 
gust election,  and  having  on  the  day  of  his  appointment  executed 
bond,  with  surety,  for  the  collection  of  the  county  levy,  and  havings 
at  the  August  election  been  elected  to  succeed  himself,  and  having* 
executed  his  official  bond,  but  no  county  levy  bond,  and  having 
failed  to  execute  the  bond  required  of  him  by  the  court  on  the  10th 
day  of  December,  1888,  and  the  said  levy  not  having  been  placed  in  hia 
hands,  in  consequence  of  his  not  having  executed  said  bond,  the  ap- 
pellant sued  on  his  county  levy  bond,  executed  on  the  8d  of  May- 
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-precedinf!:,  seeking  to  hold  him  and  his  surety  responsible  on  that 
Ibond  for  his  failure  to  collect  the  special  levy  made  on  the  10th  of 
December,  1888. 

The  sole  question  is,  are  the  appellee  and  his  surety  responsible  on 
the  county  levy  bond  executed  on  the  3d  of  May,  1888,  for  a  failure  to 
•collect  the  special  tax  levied  on  the  10th  of  December,  1888?  The  appel- 
lees contend  that  the  county  levy  bond,  executed  on  3d  day  of  May, 
1888,  only  covered  the  duty  devolvinjc  on  the  sheriff  between  the  3d 
day  of  May,  1888,  and  the  first  Monday  of  August  following,  and 
until  his  succes.sor  was  qualified,  which  period  constituted  the  life  of 
the  bondy  and  any  duty  devolving  on  the  sheriff,  not  arising  in  the 
life-time  of  bond,  he  and  his  sureties  were  not  liable  to  an  action 
thereon  for  his  failure  to  undertake  that  duty. 

It  seems  that  nothing  could  be  clearer  than  this  proposition.  The 
bond  covered  the  time  for  which  the  sheriff  was  appointed,  and 
which  ended  on  the  first  Monday  in  August  following,  and  until  his 
successor  was  qualified,  and  for  any  duty  m  regard  to  the  county 
levy  devolving  on  him  during  said  pericxl  he  was  responsible  on  his 
bond.  Said  bond  is  in  every  respect  similar  to  a  bond  executed  for 
B.  full  term,  such  bond  is  responsible  for  the  duties  of  the  sheriff  de- 
volving on  him  during  said  term,  but  not  for  duties  arising  after 
said  term  expired.  For  instance,  the  sheriff  is  not  responsible  on 
his  county  levy  bond  executed  for  one  year,  for  the  county  levy  of 
the  succeeding  year.  This  is  for  the  simple  reason  that  his  covenant 
does  not  embrace  the  succeeding  year.  fc>o  his  appointment  to^fill  a 
vacancy,  which  expires  at  a  certain  time,  is  the  term  that  he  is  en- 
titled to  serve,  and  the  bond  that  he  executes  covers  the  duties  de- 
volving on  him  during  that  term,  and  his  election  for  the  remainder 
t)f  the  regular  term,  to  take  effect  at  the  expiration  of  said  appoint- 
ment, is  another  term,  that  he  is  entitled  to  serve,  and  the  bond  that 
he  is  required  to  execute,  is  responsible  for  the  duties  devolving 
upoi  him  during  said  term,  but  no  longer.  As  said,  each  period  is 
the  time  that  the  law  entitles  him  to  serve.  Hence,  it  may  be  called 
a  term.  And  the  bonds  that  he  is  required  to  execute  each  term, 
Breintendecl  to  cover  his  duties  arising  during  said  term.  Here  the 
bond,  executed  on  the  3d  of  May,  1888,  covered  the  duties  of  the 
apijellee,  John  W.  Clark,  during  the  term  of  his  appointment,  but 
no  longer.  And  to  hold  that  bond  responsible  for  the  duties  arising 
under  the  term  for  which  he  was  elected,  would  be  equivalent  to 
holding  a  sheriff  responsible  on  his  bon(i  executed  for  one  term,  for 
the  performance  of  liis  duties  arising  under  a  succeeding  term. 

His  bond  can  not  be  stretched  out  in  this  way.  It  is  a  covenant 
obligating  the  sheriff  to  perform  such  official  duties  as  may  be  re- 
quired of  him  during  a  certain  time,  but  does  not  oblige  him  to  per- 
form duties  arising  thereafter. 

This  case  is  unlike  the  cases  relied  on  by  counsel.    Those  cases 
hold  that  a  sheriff'  is  responsible  on  his  bond  for  his  failure  to  per- 
form any  duty  that  the  law,  although  enacted  subsequently  to  his 
election,  requires  him  to  perform  during  his  term.    But  here,  as 
.fiaid,  the  tax  was  levied  after  the  terra  by  appointment  had  expired. 

Also,  the  act  authorizing  certain  counties  to  subscribe  stock  to  the 
Slizabethtown  milroad  is  mandatory  that  the  sheriff.before  proceed- 
ing to  collect  the  levy  made  to  pay  said  subscription  or  the  interest 
thereon,  shall  execute  bond  for  the  faithful  performance  of  said  duty, 
and  the  county  court  on  its  levy  of  the  10th  of  December,  1888,  required 
that  the  sheriff  should  execute  said  bond  as  a  condition  precedent  to 
>oonfiding  the  levy  to  him  for  collection,  and  he  having  failed  to  exe- 
cute said  bond,  the  court  never  confided  said  levy  to  his  hands. 

The  judgment  is  affirmed.  ^^^.,^^^^  ^^  GoOgle 
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Bamberger,  Bloom  &  Co.  v.  Moayon.  • 

(Filed  May9,lSn.) 

Attachments — Pleadings — Priorities — A  surety  who  sues  his  principal  for  in- 
demnity before  maturity  of  the  debt  for  which  he  is  liable,  and  who  obtains- 
an  attachment  and  levies  it  on  the  principal  estate,  without  havinf^  made- 
the  creditor  a  party  to  the  suit,  as  required  by  section  242,  Civil  Code,  may 
subsequently  amend  his  petition  so  as  to  cure  its  defects  and  claim  priority 
over  other  attaching  creditors  of  the  principal,  whose  attachments  were  lev- 
ied after  the  original,  but  before  amended  petition  was  filed.  The  rule  is- 
otherwise  when  the  amendment  does  not  merely  cure  defects  of  the  originaL 
petition,  but  sets  up  a  new  cause  of  action. 

Joe  McCarrolI  and  H.  J.  Stites  for  appellants. 

A.  Duvall  and  John  Phelps  for  appellee. 

Appeal  from  Christian  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  was  the  surety  of Mendel  on  several  promissory^ 

notes,  and,  by  the  authority  of  section  237  of  the  Civil  Code,  he- 
brought  an  equitable  action,  before  said  debts  were  due,  against  said 
Mendel  for  indemnity,  and  obtained  an  attachment  against  him 
upon  the  ground  that  he  was  about  to  dispose  of  his  property  with* 
the  fraudulent  intent  to  cheat  his  creditors,  <&c.  But  he  did  not 
make  the  creditor  a  defendant  to  the  action.  Section  242  of  the  Civil 
Code  is  peremptory  that,  ''unless  the  creditor  bring  the  action,  *  * 
*    *    he  must  be  made  defendant."  • 

The  appellants,  after  the  institution  of  said  action  and  the  obten- 
tion  of  the  attachment,  instituted  suit  against  said  Mendel  and 
obtained  an  attachment,  and  caused  it  to  be  levied  on  the  same  prop- 
erty that  had  been  levied  on  under  the  appellee's  attachment ;  and 
the  property  not  being  suflScient  to  satisfy  the  appellee's  and  appel- 
lant's tleiiiands,  the  latter  sought  to  establish  priority  of  lien,  by 
reason  of  the  fact  that,  the  appellee's  petition  being  defective,  his 
attachment  was  not  valid  as  against  that  of  the  appellants ;  and  the 
appellee  having  amended  his  petition  by  alleging  that  said  notes 
had  become  due  and  he  had  paid  them  off,  and  by  making  other 
allegations  that  cured  the  defects  in  the  original  petition,  if  any 
there  were,  the  court  overruled  the  appellant's  motion  for  a  priority 
of  lien.    JFrom  that  judgment  they  appeal. 

The  appellants  contend  that,  as  an  attachment  is  ancillary  to  a 
petition,  a  defective  petition  renders  the  lien  created  by  the  attach- 
ment inoperative  as  against  a  subsequent  valid  attachment  levied', 
on  the  same  property.  This  contention  is  based  upon  the  supposed 
analagous  rule  that  although  a  defective  affidavit,  upon  which  an 
attachment  has  been  obtained,  may  be  amended  so  as  to  cure  the 
defect,  and  thereby  retain  the  lien  on  the  attached  property,  yet 
such  lien  **shall  not  affect  a  bona  fide  right  to,  or  lien  previously  ac- 
quired upon  the  property  by  attachment  or  otherwise"  (section  268,. 
Civil  Code) ;  that  an  affidavit,  having  for  its  support  a  defeciive  pe- 
tition, should  be  treated  as  a  defective  affidavit,  and  the  attachment 
obtained  thereon  should  be  inoperative  as  against  subsequent  valid 
attachments. 

It  is  to  be  observed  that  the  Civil  Code,  supra^  has  reference  to- 
defective  affidavits  for  attachments,  and  not  to  defective  petitions. 
The  amendment  of  a  defective  affidavit,  according  to  said  section^ 
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does  not  relate  back  to  the  date  of  the  affidavit  as  against  subsequent 
attachments  levied  upon  the  same  property.  The  Code^  supra,  for- 
bids it,  and  according  to  Bell  v.  Hall,  2  Duval  1,  — ,  the  amendment, 
independently  of  said  provision,  does  not  relate  back  as  against  sub- 
sequent attaching  creditors.  The  reason  seems  to  be  that  an  attach- 
ment is  an  extraordinary  remedy,  unknown  to  the  common  law, 
creating  an  exclusive  lien,  without  contract,  in  favor  of  the  creditor 
against  his  debtor,  and  even  as  against  as  meritorious  creditors  as 
the  attacher ;  consequently,  the  affidavit,  which  is  the  foundation  of 
the  attachment,  must  strictly  conform  to  the  requirement  of  the 
law,  in  order  that  the  attacher  may  acquire  this  exclusive  lien ;  and 
unless  it  thus  conforms  to  the  requirement  of  the  law,  the  attacher 
obtains  no  lien  by  the  levy  of  the  attachment.  Nor  has  he  a  right 
to  amend  the  affidavit  so  as  to  cure  the  defect,  and  thereby  create  a 
lien  by  the  levy  of  the  attachment,  except  by  virtue  of  the  author- 
ity of  the  Civil  Code,  which  expressly  declares  that  the  lien  created 
by  an  attachment  based  upon  an  amended  affidavit  shall  not  affect 
the  lien  created  upon  the  same  property  by  attachment,  or  other- 
wise, before  the  affidavit  was  amended,  but  subsequent  to  the  levy 
of  the  attachment  under  the  original  affidavit;  and  while  the  old 
Code  allowed  such  amendment,  without  this  express  provision,  yet 
its  equivalent  was  held  to  be  the  correct  rule,  for  the  reason  that,  as 
the  extraordinary  remedy  must  strictly  conform  to  the  law  in  order 
to  entitle  the  attacher  to  the  benefit  of  it,  the  Code,  as  amended,  did 
not  intend  to  allow  the  attacher  upon  a  defective  affidavit,  which 
conferred  no  rightful  authority  to  attach,  to  obtain  a  lien  by  amend- 
ment as  against  an  intervener  by  a  valid  attachment. 

But  a  person  having  a  cause  of  action,  and  his  petition,  in  attempt- 
ing to  state  it,  is  defective,  the  petition  is  not  void,  but  simply 
erroneous,  and  any  judgment  rendere'l  thereon  is  binding  upon  the 
.  parties  until  reversed  or  set  aside  by  a  direct  proceeding  tor  that 
purpose,  and  many  rights  acquired  under  the  judgment  obtain,  not- 
withstanding the  reversal;  and  an  attachment  issued  upon  a  proper 
affidavit  in  sui'h  case  creates  a  valid  lien  upon  the  property  attached, 
which  continues  until  discharged,  on  account  of  the  defective  peti- 
tion, by  a  proper  proceeding,  and  then,  if  the  petition  is  amended  so 
as  to  perfect  the  action,  arid  not  present  a  new  cause  of  action,  the 
amendment  relates  cack  to  the  filing  of  the  petition,  which  carries 
all  rights  and  remedies  acquired  under  the  petition  back  to  that 
date,  and  which  hold  good  against  all  intervening  creditoi-s. 

These  views  are  in  accord  with  Drake  on  Attachment.  That  au- 
thor says  that  an  amendment  of  a  declaration  merely  curing  defects* 
not  setting  up  a  new  cause  of  action,  will  not  dissolve  the  attach- 
ment for  the  benefit  of  subsequent  attachers  of  the  same  property. 
See  sections  282-^-4-5-6-7,  This  concedes  the  right  to  cure  a  merely 
defective  petition  by  amendment,  and  thereby  preserve  the  lien  of 
the  attachment  even  as  against  interveners.  The  rule  is  based  upon 
the  theory  that  a  party  having  a  cause  of  action  the  whole  cause  la- 
tently accompanies  a  merely  defective  petition,  and  an  amendment 
setting  up  the  cause  makes  it  known  to  the  court ;  hence  the  amend- 
ment relates  back  to  the  filing  of  the  petition,  and  presents  a  cause 
of  action  from  that  date;  and  as  an  attachment,  based  upon  a  suffi- 
cient affidavit,  issued  u|)on  such  petition,  creates  a  lien  upon  the 
property  upon  which  it  is  levied,  the  amendment  carries  such  lien 
k>ack  to  the  filing  of  the  petition,  even  as  against  the  lien  of  subse- 
quent attachers  of  the  same  property.  But  in  so  far  as  the  amend- 
ment sets  up  a  new  cause  of  action,  the  rule  just  indicated  does  not 
obtain.  In  such  case  the  amendment  only  takes  effect  from  the  time 
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of  filing  it,  as  to  the  rights  of  interveners,  acquired  by  purchase  or 
attachment.  Such  persons  are  not,  as  to  such  new  cause,  pendente 
lite  purchasers.  Hawes  v.  Orr,  10  Bush,  431;  Dudley  v.  Price,  10 
B.  M.,  88.  The  amendment  does  not  present  a  new  cause  of  action ; 
it  is  only  supplemental. 
The  Judgment  is  affirmed. 


Withers,  &c.  v.  Pugh,  Ac. 
(Filed  May  9,  1891.) 

1.  Waiver  of  homestead  right  in  mortgage  by  a  married  woman — The  mere 
fli^ning  of  her  name  by  a  wife  to  a  mortga$;^e  ezecated  by  her  hosband  is  no 
eyideDce  of  the  release  or  waiver  of  the  homestead  rif^ht  by  either  the  hus- 
band or  the  wife,  unless  it  is  affirmatively  and  substantially  stated  in  the 
body  of  the  mortgaj^e  that  the  wife  is  a  party  to  and  anited  in  the  con- 
veyance. 

The  wife^s  name  Is  not  mentioned  in  a  mortgage  which  she  and  her  hus- 
band signed ;  but  the  mortgage  does  recite  that  ^Uhe  undersigned  mortgagors 
do  hereby  mort^^age,"  <&c.,  and  it  further  provides  *'and  said  grantors  hereby 
especially  waived  and  relinquish  all  exemption  right  or  claim,'^  Ac.  Held — 
That  the  wife  is  as  fully  bound  by  the  mortgage  as  if  she  had  been  formally 
named  in  the  caption  as  a  party  thereto. 

2,  Deed — Memorandum  and  certificate  of  acknpivledgment — A  mortgage  was 
acknowledged  by  a  married  woman  before  a  deputy  clerk,  who  endorsed  on 
the  back  thereof  a  memorandum  of  the  acknowledgment;  the  deputy  clerk 
on  the  same  day  wrote  a  certificate  of  acknowledgment,  in  wuich  the  memo- 
randum is  not  referred  to  and  which  contains  a  sufficient  statement  of  the 
facts  of  the  acknowledgment.  Held — The  memorandum,  whether  defective 
or  not,  can  not  invalidate  or  affect  the  certificate,  which  is  sufficient  inde-  ■ 
pendent  of  any  facts  stated  in  tne  memorandum. 

Ward  &  Kimbrough  for  appellants. 

For  man  &  Cason  for  appellees. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Lewis. 

The  only  question  made  by  counsel  in  this  case,  is  whether,  the 
writing,  purporting  to  be  a  mortgage,  divested  appellants,  husband 
and  wife,  of  a  homestead  right  in  the  land  described  therein. 

So  much  of  the  writing  as  Is  material,  we  copy:  **  Whereas,  Haw- 
kins Withers  being  indebted  to  Margaret  Pugh,  *  *  for  which 
first  party  has  executed  his  *  piomissory  notes  of  even  date,  * 
now^  for  the  purpose  of  securing  the  payment  of  said  sums,  *  * 
the  undersigned  mortgagoi"s  do  hereby  mortgage  the  following  de- 
scribed property.  *  *  Said  propert5'  is  warranted  free  from  in- 
cumbrance and  against  any  claim.  To  have  and  to  hold  said 
property  to  said  Margaret  Pugh,  *  provided  that  if  *  Hawkins 
Withers  *  should  pay  said  sum,  *  *  then  this  mortgage  *  * 
shall  be  null  and  void,  otherwise  to  remain  in  full  force.  And  said 
grantors  hereby  especially  waive  and  release  all  right  or  claim 
Avhich  they  have,  which  arises  out  of  or  is  given  by  the  exemption 
laws  of  Kentucky,  in  and  to  the  property  hereby  conveyed,  and 
these  covenants  and  conveyances  are  especially  made  part  of  this 
mortgage.'* 
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The  writing  was  signed  by  Hawkins  Withers  and  Martha  With- 
ers, and,  as  appears  from  the  cleric's  certificate,  was  acknowledged 
before  him  "by  Hawkins  Withers  and  Martha  Withers,  his  wife, 
parties  grantors  thereto,  to  be  their  act  and  deed.'' 

The  grounds  upon  which  it  is  argued  the  mortgage  is  not  effectual 
for  the  purpose  in  question,  are  that  the  name  of  Martha  Withers 
does  not  appear  in  the  body  of  it,  and  that  as  the  endorsement  rrjade 
by  the  deputy  clerk  did  not  in  terms  state  Martha  is,  or  acknowl- 
edged the  mortgage  as,  the  wife  of  Hawkins  Withers,  the  principal 
clerk  was  not  authorized  to  so  state  in  Jiis  certificate. 

According  to  section  13,  article  13,  chapter  38,  General  Statutes,  a 
mortgage  release  or  waiver  of  a  homestead  exemption  is  valid  if  the 
same  be  in  writing,  subscribed  by  the  defendant  and  wife,  and  ac- 
knowledged and  recorded  in  the  same  manner  as  conveyances  of 
real  estate.  But  a  mortgage  release  or  waiver  of  a  homestead  ex- 
emption as  well  as  grant  of  an  estate  in  real  property  signifies  an 
act  or  deed  done  by  the  parties  to  be  aflVcted  thereby.  Conse- 
quently the  mere  signature  of  a  married  woman  to  a  mortgage  by 
her  husband  is  no  evidenc*e  of  a  release  or  waiver  by  either  him  or 
her  of  the  homestead  exemption,  unless  it  is  affirmatively  and  sub- 
stantially stateKi  in  the  body  of  the  instrument  that  she  is  a  party  to 
and  unites  in  the  conveyance. 

The  name  of  Mrs.  Withers  does  not  appear  in  the  mortgage  under 
eonsideration,  but  she  describes  herself  as  one  of  the  **undersigned 
mortgagors,"  and  as  such,  conveyed  all  the  interf^t  she  hnd,  and  is 
thereby  as  certainly  identified,  and  we  think  as  fully  bound  by  the 
stipulations  contained  in  the  deed,  as  if  she  had  been  formally  men- 
tioned by  name  in  the  caption.  And  such  being  the  case  there  is  no 
question  of  the  homestead  exemption  having  been  mortgaged  and 
released,  for  the  deed  contains  a  clause  whereby  it  is  si>ec'ifically  re- 
ferred to  and  in  terms  waived  and  released. 

The  case  of  McGrath  v.  Berry,  13  Ba«h,  391,  cited  by  counsel, 
does  not  support  his  position.  There  the  wife  was  mentioned  by 
name  as  a  party  of  the  first  part,  and  signed  her  name  to  and  ac- 
knowledged the  instrument.  But  she  did  not,  like  Mrs.  Withers, 
Join  in  the  grant,  nor  in  any  manner  (express  in  terms  her  intention 
either  to  relinquish  dower  or  to  join  her  husband  in  waiving  his 
right  to  the  homestead  exemption.  And  on  that  account  alone  it 
was  held  the  exemption  right  was  not  released  or  waived.  In  this 
•case,  on  the  contntry,  the  wife  did  not  only  describe  herself  as  one 
of  the  mortgagors,  but  **joined  in  the  grant,  and  in  terms  released  and 
waived,  together  with  her  husband,  the  homestead  exemption." 

It  seems  to  us  the  other  objection  to  the  judgment  is  also  unavail- 
able. For  the  clerk  of  the  court  could  not  properly  have  certified  to 
more  than  he  did  do,  nor  would  Martha  Withers  have  been  more 
■certainly  identified  as  the  wife  of  Hawkins  Withers,  and  one  of  the 
mortgagors,  if  she  had  been  formally  designated  by  name  in  the 
body  of  the  mortgage. 

As  the  memorandum,  on  the  mortgage  referred  to  by  cousel,  ap- 
pears to  have  been  made  by  the  same  deputy  clerk  and  on  the  same 
•day  he  wrote  the  certificate,  but  was  not  at  all  referred  to  or  made 
the  basis  of  the  certificate,  we  do  not  see  how  it,  whether  defective 
or  not,  can  invalidate  or  in  any  way  aff'ect  the  independent  facts 
stated  in  the  certificate,  which  are  without  regard  to  the  memoran- 
dum, quite  sufficient,  and,  therefore,  not  subject  to  be  impeached  or 
called  in  question  by  extrinsic  evidence.  Plarpending  v.  Wylie,  14 
^  JBush,  380. 

Judgment  affirmed. 
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io6  Faulkner's  adm'r  v.  williman,  &c. 

Faulkner's  adm'b  v.  Williman,  Ac. 
(Filed  May  12^  lS9Q—Not  to  be  reported.) 

Judgment^ Estoppel— 'Presumption — W.  parohased  from  F.,  by  title  bond, 
a  tract  of  land,  to  be  paid  for  when  a  deed  was  made.  F.  dying,  hie  ad- 
ministrator instituted  suit  af^ainst  W.  to  enforce  the  sale  contract,  making;' 
the  widow  of  F.  and  his  reputed  heirs  parties  to  the  snit.  F.  denied  that 
W.  had  any  title,  and  alleged  that  same  was  in  one  S.  Thereupon  plaintiff 
filed  an  amended  petition  against  8.,  alleging  that  he  had  no  title  to  land, 
and  S.t  hRviug  been  duly  summoned,  failed  to  answer.     Held — 

First,  8.  having  suffered  Judgment  by  default  to  go  against  him,  is  now 
estopped  to  claim  any  interest  in  the  land. 

Second,  F.,  fifty  years  ago,  had  brothers  and  sisters  living  in  another 
State,  some  of  whom  were  then  married.  No  presumption  arises  that  these 
brothers  and  sisters  have  all  died  without  leaving  descendants,  from  the 
mere  fact  that  F.  had  not  heard  from  any  of  them  within  the  last  fifty 
years.  The  presumption  in  such  case  is  that  some  of  the  brothers  or  sisters 
have  living  descendants. 

Third,  While  between  F.  and  W.  it  would  have  been  the  duty  of  F.  to 
tender  a  deed  for  the  land  before  instituting  suit  against  W.,  after  F.'s 
death  such  tender  is  not  necessary.  When  the  petition  of  the  administrator 
shows  that  the  chancellor  can  have  title  conveyed  on  payment  of  purchase 
money,  the  action  may  be  maintained. 

J.  W.  Alcorn  for  appellant. 

Wallace  E,  Varnon  for  appellees. 

Appieal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

It  is  admitted  that  the  appellee  bought  the  tract  of  land  in  contro- 
versy from  E.  Faulkner,  now  deceased,  by  title  bond,  at  the  price  of 
$450,  payable  when  a  deed  was  made;  that  E.  Faulkner^  in  a  few 
days  after  said  contract,  died  without  having  made  the  deed  and 
without  the  purchase  price  having:  been  paid,  except  the  sum  of  $5 
paid  as  *'earne«t."  To  the  action  of  the  appellant,  as  the  adminis- 
trator of  E.  Faulkner,  against  the  appellee  and  the  widow,  and  the 
reputed  heirs  of  E.  Faulkner  (the  latter  were  proceeded  against  by 
warning:  order),  the  appellee  denied  that  E.  Faulkner  had  title  to 
said  land,  and  alleged  that  the  same  was  in  one  Smith.  The  appel- 
lant thereupon  made  Smith  a  defendant,  and  alleged  that  he  had  no 
title  to  the  land  l)ecause  he  had  conveyed  the  title  to  said  Faulkner^ 
and  summons  was  served  upon  him  and  he  failed  to  answer,  and 
the  petition  stood  confessed  against  him,  and  he  is  estopped  from 
asserting  any  title  to  the  land,  if  any  he  had. 

The  appellee  also  denied  that  E.  Faulkner  had  any  heirs  except 
the  widow,  who  inherited  said  land  at  E.  Faulkner's  death,  and  the 
appellee  purchased  the  same  from  her,  which  had  the  effect  to  can- 
cel the  contract  of  sale  between  her  husband  and  the  appellee.  But 
the  proof  shows  ^hat  E.  Faulkner  and  his  wife,  now  his  widow,  era- 
i^rated  from  the  State  of  North  Carolina  to  this  State  about  fifty 
years  ago,  and  they  left  residing  in  said  State  brothers  and  sisters  of 
E.  Faulkner,  some  of  whom  were  married ;  but  she  had  never  heard 
from  them  since  said  Faulkner  and  herself  had  left  the  State.  These 
brothers  and  sisters  were  proceeded  against  by  warning  order.  The 
fact  that  E.  Faulkner  and  his  wife  had  not  heard  of  them  in  fifty 
years  creates  no  presumption  of  their  death,  because  the  proof  fails 
to  show  that  they  were  ot  that  age  that  the  addition  of  fifty  years. 
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would  be  longer  than  the  allotted  span  of  life ;  also  some  of  them 
bein^  married,  there  can  be  no  presumption  that  they  have  no  de- 
scendants, but  the  presumption  is,  in  a  case  like  this,  that  there 
were  issue  from  these  marriages.  Therefore,  the  proof  is  clear  that 
E.  Faulkner  had  heirs,  other  than  the  widow,  capable  of  inheritinji: 
said  land;  consequently,  the  court  erred  in  dismissing  the  petition. 

It  is  also  contended  that  the  appellant  tendered  no  deed ;  and  as 
the  making  of  a  deed  and  the  payment  of  the  purchase  money  were 
to  be  simultaneous  acts,  a  dee<l  ought  have  been  tendered  as  a  con- 
dition of  requiring  the  appellee  to  pay  the  purchase  money.  While» 
as  between  the  parties,  this  is  a  correct  rule,,  yet  it  is  not  the  rule  in 
a  case  like  this.  All  that  is  required  in  a  case  like  this  is,  that  the 
party  seeking  the  payment  of  the  purchase  money  must  show  that 
he  is  able  and  willing  to  make  the  deed,  and  that  the  court  can  have 
the  title  conveyed  upon  the  payment  of  the  purchase  money ;  then 
the  court  will  enforce  its  payment  by  an  order  of  sale  of  the  prop- 
erty, and  order  the  deed  to  be  made,  &e.;  otherwise,  in  a  case  like 
this,  no  deed  can  be  made  unless  it  be  by  the  court. 

It  also  appears  that  the  appellee  purchased  the  land  from  the 
widow  and  paid  her  money  thereon.  The  court  should  allow  him, 
upon  a  proper  pleading,  to  oflfset  as  much  of  the  purchase  money  as 
may  be  coming  to  her  against  what  he  has  paid  her.  The  court 
should  also  allow  the  appellant,  if  deeme<i  necessary,  to  proceed  by 
warning  order  against  the  descendants  of  said  brothers  and  sisters, 
unknown  heirs. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Calvert,  Ac.  v.  Rice. 

ijtVed  May  12,  1891.) 

Life  tenant —  Waste — A  life  tenant  in  possession  of  land  has  a  HKht  to  cat 
down  and  nse  a  snfficieut  nomber  of  trees  growing  thereon  to  keep  the 
fences  and  buildings  in  repair.  He  mnst  exercise  this  ri^ht  in  a  reasonable 
manner,  however,  and  hence,  if  he  cuts  down  ornamental  trees  growing  in 
the  yard  adjoining  the  dwelling  he  is  guilty  of  waste. 

T.  C.  Campbell,  Cochran  <fe  Son  and  Edward  W.  Hines  for  appel- 
lants. 

Wall  &  Worthington  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  a  controversy  between  the  appellants,  who  are  the  life  ten- 
ants, and  the  appellees,  who  own  the  inheritance  and  are  entitled  to 
the  possession  when  the  tenancy  expires.  It  is  a  petition  in  equity 
with  an  injunction  to  stay  waste,  W.  H.  Duvall  owned  at  his  death 
a  tract  of  825  acres  of  land,  lying  on  the  Mays vi lie  and  Mt.  Sterling 
turnpike,  in  the  county  of  Mason.  At  his  death  75  acres  of  this 
tract,  including  the  dwellinc:,  was  allotted  to  his  widow  as  her  dower. 
She  subsequently  married  the  appellant,  .lesse  Calvert,  who  has  been 
cutting  the  timber  on  the  dower  land  and  converting  it  into  rails  for 
the  use  of  the  dower  tract. 

The  tirst  husband,  Duvall,  left  one  child  surviving  him,  whp  mar- 
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Tied  the  appellee,  Bice,  and  they  instituted  this  action,  asking  that 
the  appellants  be  et^oined  from  cutting  any  trees  on  the  dower,  and 
from  committing  waste. 

The  testimony  is  conflicting  as  to  the  number  of  trees  cut  and  used 
on  the  premises  by  the  appellants  in  repairing  the  buildings  and  the 
fencing.  The  appellant  aamits  the  cutting  of  about  fifteen  trees,  and 
the  appellees  say  that  he  cut  at  least  twenty. 

The  main  contention  arises  from  the  scarcity  of  timber  on  the  en- 
tire farm,  it  appearing  that  all  the  timber  is  on  the  dower  tract,  and 
covers  only  about  ten  or  twelve  acres  of  the  dower  land,  and  some 
of  that  timber  is  in  the  yard.  It  appears  that  only  one  tree  was  cut 
that  was  standing  in  the  yard,  and  that  seems  to  have  been  decayed 
and  in  such  close  proximity  to  the  dwelling  as  subjected  it  to  danger 
if  the  tree  should  fall. 

If  this  case  is  to  be  determined  upon  the  idea  that  there  is  not  a 
sufficiency  ()f  timber  on  the  dower  to  keep  in  repair  the  entire  tract 
then  the  injunction  ought  to  go,  for  it  is  evident  that  there  is  not 
more  than  a  sufficiency  uf  timber  to  keep  up  and  continue  in  per- 
manent repair  the  dower  tract.  The  scarcity  of  timber,  however, 
does  not  prevent  its  use  by  the  life  tenant  in  repairing  the  buildings 
and  fencing  on  the  premises.  It  only  requires  that  he  should  be  the 
more  careful  in  its  use,  and  only  cut  so  much  as  would  be  used  by  a 
prudent  man  when  in  possession  and  the  owner  of  the  fee,  and  nec- 
essary to  keep  the  premises  in  repair. 

It  is  the  duty  of  the  life  tenant  not  to  permit  the  premises  to  go 
to  destruction  for  the  want  of  repairs,  and  particularly  when  there 
is  timber  on  the  place  from  which  the  repairs  may  be  made.  It  is 
better  for  those  in  remainder  that  the-  life  tenant  should  keep  the 
premises  in  repair,  so  that  when  the  term  expires,  the  owner  of  the 
fee  receives  it  in  good  condition  than  to  be  compelled  to  receive  it  as 
a  ruined  and  dilapidated  farm. 

There  is  no  doctrine  better  settled  than  that  of  the  right  of  the 
tenant  for  life  to  take  reasonable  estovers  from  the  estate,  but  not  to 
such  an  extent  as  to  work  an  injury  to  the  inheritance,  and  what  is 
meant  by  this  injury  is  that  the  tenant  shall  not  make  an  unrea- 
sonable use  of  this  right.  The  right  to  timber  for  fire-wood  and  re- 
pairing buildings  is  an  incident  to  every  life  estate,  to  be  used  for 
such  purposes  when  on  the  land.  The  tenant  has  no  right  to  cut  and 
use  rail  timber  for  fire-wood  when  there  is  other  timber  that  may 
be  used  for  that  purpose,  or  to  even  cut  and  use  young  and  growing 
timber  that  would  not  make  more  than  four  or  6\e  rails  to  the  cut 
for  fencing  purposes.  This  would  be  an  unreasonable  use  of  it.  The 
proper  use  of  the  timber  by  the  tenant  as  is  said  in  the  text-books 
and  reported  cases,  is  to  give  the  tf^nant  necessary  fuel  that  he  may 
remain  on  the  premises,  and  sufficient  timber  to  keep  the  fences  and 
buildings  in  repair.  2  Black.  Com.;  7  Pick.,  152;  Miles  v.  Miles,  64 
American  Dec. 

Why  is  it  not  to  the  advantage  of  the  remainderman  that  the 
premises  should  be  kept  in  repair?        * 

It  is  not  required  or  expected  of  the  tenant  that  he  shall  expend 
his  money  in  buying  plank  or  lumber  to  improve  fences  and  keep 
the  premises  in  repair,  so  that  the  timber  luay  pass  from  him  to  the 
inheritance  untouched,  although  its  judicious  use  may  lessen  the 
value  of  the  estate. 

The  owner  of  the  fee  would  use  this  timber  if  without  means  to 
purchase  other  material,  and  so  would  any  prudent  farmer.  He 
would  not  cut  the  timber  in  the  yard  left  for  ornamental  purposes, 
nor  could  the  tenant  without  being  guilty  of  waste,  but  ordinary 
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woodland  can  be  used  in  a  prudent  manner  for  the  use  of  the  premU 
ses  and  that  use  or  the  right  to  use  the  timber  not  having  been 
abused  by  the  tenant,  we  see  no  reason  for  an  injunction,  the  effect 
of  which  would  be  to  enrich  the  inheritance  at  the  expense  of  the 
life  tenant. 

The  judgment  is,  therefore,  reversed,  with  directions  to  dismiss 
the  petition. 


HoBSON,  &c.  V.  Hall,  Ac. 

{Filed  Dec.  13,  1890— iVb^  to  be  reported.) 

Attachment — Forthcoming  bond — Plaintiffs  obtained  an  attachment  against 
H.  on  the  alleged  ground  that  he  was  about  to  make  a  fraudulent  disposition 
of  his  property,  and  levied  it  npon  his  tobaooo.  Appellees,  as  stfreties  of  H.,. 
executed  a  forthcoming  bond,  and  having  taken  the  tobacco,  sold  it  and  ap- 
plied its  proceeds  to  payment  of  a  debt  due  themselves  for  money  advanced 
to  H..  V7ith  which  the  tobacco  was  purchased  by  him.  Afterwards  the 
plaintiffs  filed  an  amended  affidavit  and  ground  of  attachment,  aUeging 
that  H.  had  not  sufficient  property,  dkc.,  to  pay  their  debts,  dbc.  On  trial  the 
attachment  was  sustained  on  the  ground  last  filed,  but  the  proof  failed  to 
snstain  the  first  ground.  Held — That  the  attachment  lien  was  not  dis- 
charged by  the  execution  of  the  forthcoming  bond,  and  that  the  tobacco 
was  subject  to  the  lien  and  order  of  the  court  until  a  final  judgment  was 
rendered.  Therefore,  the  sureties  on  the  forthcoming  bond  were  liable  ta 
plaintiffs  for  the  value  of  the  tobacco,  althouf;[h  the  ground  on  which  at- 
tachment was  sustained  were  not  filed  until  after  the  execution  of  the  bond.^ 

J.  M.  Nichols  and  J.  M.  White  for  appellants. 

W.  D.  Greer  for  appellees. 

Appeal  from  Carlisle  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judjre  Pryor. 

!R.  A.  Hall  being  indebted  to  Hobson  &  Co.,  the  appellants, 
brought  this  action  at  law  and  obtained  an  attachment  that  wa& 
levied  on  tobacco,  the  property  of  Hall,  to  satisfy  the  debt.  The 
ground  of  the  attachment  was  that  the  debtor  was  about  to  make, 
or  had  made,  a  fraudulent  disposition  of  his  property.  The  appel- 
lees, Buckner  &  Co.,  executed  a  bond  as  the  surety  of  Hall,  that  the 
property  should  be  forthcoming  and  subject  to  the  order  of  the 
court. 

The  ground  of  fraud  was  not  sustained  by  the  proof,  and  the  Judg- 
ment sustaining  the  attachment  was  based  on  an  amended  or  sepa- 
rate affidavit,  filed  some  time  after  the  action  was  instituted,  to  the 
effect  that  the  debtor  had  not  sufficient  property  to  pay  the  debt, 
Ac,  and  that  his  claim  would  be  endangered  by  delay.  The  sure- 
ties in  the  forthcoming  bond,  after  they  had  signed  it,  took  posses- 
sion of  the  tobacco  and  sold  it  for  advances  they  had  made  to  the 
common  debtor  to  purchase  tobacco,  applying  the  proceeds  to  their 
debt. 

The  tobacco  was  sold  and  the  possession  obtained  by  the  appellees, 
Bnckner  &  Co.,  before  the  filing  of  the  affidavit  by  Hobson  <fe  Co.  as 
to  the  want  of  property  to  pay  the  debt,  and,  therefore,  the  sureties 
in  the  forthcoming  bond  claim  that  as  the  ground  of  fraud  did  not 
exist,  there  was  no  lien  created  by  the  attachment,  or  in  existence 
when  the  tobacco  was  sold,  and  that,  being  a  purchaser  intervening^ 
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before  the  last  affidavit  was  filed,  they  acquired  the  title,  and  be- 
sides that  the  tobacco  had  been  purchased  with  money  advanced  by 
them  to  the  debtor. 

It  is  a  mistake  to  suppose  that  the  Hen  did  not  exist  because  the 
grounds  originally  relied  on  were  not  sustained.  The  bond  is  one 
lor  the  mere  redelivery  of  the  property,  and  the  custody  of  the  court 
over  it  never  ceased  until  final  judgment  making  disposition  of  it. 

The  lien  is  gone  when  the  bond  is  to  satisfy  the  judgment,  but 
when  a  bond  is  given  to  have  the  property  forthcoming,  the  lien  is 
•not  extinguished,  and  the  security  in  the  bond,  after  judgment,  is  es- 
topped to  Siiy  that  the  property  was  not  liable,  and  certainly  he  can 
not  say  that,  since  I  became  surety  I  have  sold  this  property  to  satisfy 
my  own  debt,  and  because  one  of  the  grounds  of  the  attachment 
failed  and  the  other  was  not  presented  or  filed  until  after  the  sale,  I 
am  released  from  my  undertaking.  In  Bell  v.  Western  River  Im- 
porting and  Wrecking  Company,  3  Met.,  558,  the  distinction  is 
drawn  between  a  bond  that  releases  the  lien  and  one  that  does 
not.  The  response  to  the  rule  by  the  surety  is  insufficient,  and  the 
judgment  is  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion.  The  sureties  must  deliver  the  tobacco  or  account  for 
its  value. 


Wise  v.  Covington  &  Cincinnati  Street  Railway  Co. 
iFiled  May  14.  1891.) 

1.  Street  railways — Master  and  servant—It  is  the  duty  of  a  street  railway 
compaDy  to  protect  its  passengers  from  insult  and  injury  on  its  cars.  When 
the  driver  of  a  street  oar  insults  and  abuses  a  passenger  so  that  he  is  com- 
pelled to  leave  the  car,  and  then  pursues  the  passenger  into  the  street  and 
abuses  and  assaults  and  injures  him,  afterwards  returning  to  his  car,  the  in- 
sult in  the  car  and  the  abuse  and  assault  in  the  street  all  constitute  one 
tort  and  the  acts  of  the  driver  can  not  be  separated  so  as  to  relieve  the 
company  from  liability  for  the  abuse  and  assault  in  the  street.  The  whole 
transaction  was  done  by  the  driver  in  the  course  of  his  employment  by 
the  company. 

2.  Pleading — Facts  set  out  in  answer  held  to  be  a  mere  denial  of  state- 
ments of  petition  and  not  averments  of  new  matter  requiring  reply. 

Hallam  iS:  Myers  for  appellant. 

O'Hara  &  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  as  is  alleged  in  his  petition,  while  a  passenger  on 
the  street  car  of  the  appellee  was  insulted  and  abused  by  the  driver 
in  such  a  manner  as  caused  him  to  leave  the  car,  when  he  was  pur- 
sued by  the  driver  and  beaten  with  an  iron  rod,  to  his  great  injury. 

The  appellee  in  its  answer  denies  the  insult  or  the  beating  by  the 
driver,  and  for  further  defense  says  that  the  appellant  abused  and 
assaulted  the  agent  of  the  defendant  while  he  was  a  passenger,  and 
after  leaving  the  car  and  reaching  the  street,  away  from  the  car, 
abused  and  cursed  its  agent,  and  the  latter,  without  the  consent  or 
or  knowledge  of  the  defendant,  and  not  in  the  course  of  his  em- 
ployment, left  the  car  to  resent  the  abuse  and  insult  offered  him  by 
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the  plaintiff,  when  an  altercation  took  place  between  the  driver  and 
the  plaintiff,  which  is  the  same  aasault  and  beating  complained  of. 

On  the  trial  of  the  case,  there  being  proof  on  the  part  of  the  plaint- 
iff showing  his  abuse  by  the  defendant's  agent,  and  his  leaving  the 
car,  being  pursued  by  the  agent  to  the  street  or  sidewalk,  where  he 
was  beaten  by  the  agent,  as  alleged  in  the  petition.  There  is  also  tes- 
timony sustaining  defendant's  version  of  the  altercation. 

When  the  evidence  was  through,  the  court  below  confined  the 
jury  in  its  consideration  of  the  case  to  what  occurred  on  the  car,  and 
excluded  all  the  testimony  relating  to  the  altercation  on  the  street, 
to  which  there  was  an  exception. 

This  instruction  was  based,  doubtless  on  the  idea  that  the  two 
paragraphs  of  the  defendant's  answer  not  being  replied  to  or  traversed 
in  any  way,  it  was  an  admission  that  the  altercation  took  place  on 
the  street  and  in  the  manner  alleged,  for  if  it  began  on  the  cars  with 
the  driver  in  fault  by  insulting  the  plaintiff  or  using  abusive  lan- 
guage to  him,  when  the  plaintiff  was  not  the  aggressor,  and  then  im- 
mediately pursuing  him  after  he  left  the  cars,  and  beating  him,  it 
was  but  a  continuation  of  the  wrong  begun  in  the  cars,  and  for  which 
the  company  would  be  responsible. 

In  the  case  of  Winnegan,  adm'r  v.  Central  Passenger  Railway 
Co.,  85  Ky.,  547,  the  general  doctrine  was  recognized  that  the  em- 
ployer was  not  responsible  when  the  employe  was  not  acting 
within  the  scope  of  his  employment,  and  illustrated  the  rule  by  say- 
ing, that  ''if  the  driver  of  a  car  for  the  company  should  leave  the 
car  and  beat  or  abuse  one  on  the  sidewalk,  the  company  would  not  be 
responsible."  It  is  plain  that  such  an  act  could  not  be  siiid  to  have  been 
authorized  by  the  company,  or  that  it  was  done  in  the  course  of  his 
employment.  The  facets  for  the  plaintiff  here  show  no  such  state  of 
case;  if  he  was  compelled  or  was  justified  in  leaving  the  car  on  ac- 
count of  the  abuse  of  the  driver,  and  the  driver  followed  him,  con- 
tinuing the  abu.se  or  for  the  purpose  of  beating  him,  it  must  all  be 
regarded  as  one  continuous  wrong,  and  the  company  is  as  much  liable 
as  if  the  beating  took  place  in  its  car.  It  is  the  duty  of  the  driver 
to  protect  the  passenger  from  insult  and  harm,  unless  the  pas- 
senger is  himself  the  aggressor,  and  where  he  insults  the  passen- 
ger and  then  at  once  pursues  him  and  beats  him,  returning  again 
to  his  car,  it  is  all  one  tort  and  can  not  be  so  separated  by  the  acts 
alone  as  to  relieve  the  company  from  liability.  We  are  now  only 
discussing  the  testimony  for  the  plaintiff  without  regard  to  the 
proof  offered  by  the  defense.  So  if  the  failure  of  the  appellant  to 
reply.to  the  second  paragraph  of  the  answer,  containing  such  affirm- 
ative matter  as  required  a  reply,  the  Instruction  given  was  proper. 
The  appellant  says  that  he  was  insulted  and  abused  .by  the  driver 
while  in  the  car,  and  that  on  leaving  the  car  he  was  pursued  and 
beaten  by  the  driver  in  the  street  with  an  iron  rod.  This  is  the 
complaint  of  the  plaintiff. 

The  defendant  says  this  is  not  so.  You  abused  our  agent  and  as- 
saulted him  while  on  the  car  without  cause,  and  when  you  left  the 
ear  you  continued  your  abu.se,  and  the  agent,  to  avenge  the  personal 
insult,  left  the  car,  and  the  altercation  took  place  on  the  street. 

It  seems  to  us  this  is  but  a  denial  of  the  facts  alleged  in  the  peti- 
tioq.  It  is  not  new  matter.  The  facts  connected  with  beating,  as 
allied,  if  true,  show  the  assault  in  the  course  of  the  employment, 
while  the  facts  alleged  by  the  defense,  if  true,  show  that  the  assault 
was  not  committed  in  the  course  of  the  employment.  This  is  the 
simple  issue  connected  with  the  additional  issue  as  to  who  was  in 
iiault. 
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If  the  plaintiff's  version  of  the  altercation  is  the  true  one,  he  is  en- 
titled to  recover.  If  the  defendant's  version  is  correct,  the  verdict 
should  be  for  it.  The  verdict  for  the  plaintiff  was  for  $25,  with  the- 
proof  of  the  assault  on  the  street  excluded  from  the  Jury.  The 
jury  should  have  considered  the  entire  proof  from  the  beginning  to 
the  ending.  Koppmaa  v.  Gordon,  15  Ohio  State,  216;  Riddle  v. 
Paris,  12  Ind.,  19;  State  of  Missouri  v.  Williams,  48  Mo., — ;  11  Ind., 
242,  as  to  the  necessity  for  a  reply  in  a  case  like  this. 

The  judgment  is  reversed,  and  remanded  for  a  new  trial  in  con- 
formity with  this  opinion. 


Jenkins  v.  Stewart. 

{Filed  May  14,  1891— i\"o^  to  be  reported,) 

Mortgajres — Conditional  sales — Where  a  conveyance  of  land  is  intended  by 
the  parties  thereto  as  a  secnrity  for  money  loaned  by  the  f^rantee  to  the 
grantor,  it  is  always  considered  in  equity  as  a  mortgage,  and  the  grantor 
has  H  right  of  redemption  in  the  lan4  notwithstanding  a  recital  in  the  con- 
veyance that  it  shall  become  absolute  unless  the  land  is  redeemed  in  a  spe- 
cified time.  When  it  is  doubtful  whether  a  conveyance  is  a  mortgage,  or  a 
conditional  sale,  the  chancellor  will  construe  it  to  be  a  mortgage. 

James  Montgomery  for  appellant. 

J.  R.  Hobson  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  following  deed  is  the  subject  of  controversy  in  this  case: 
**This  deed,  made  by  Ben  Jenkinf*,  *  of  the  first,  *  J.  H. 
Stewart,  of  the  second  *  and  A.  F.  Jenkins,  of  the  third  part^ 
witnesseth :  Whereas,  the  party  of  the  first  part  *  purchased  at  a 
decretal  sale  of  the  Hardin  Circuit  Court,  in  the  case  of  James  Bhin^ 
&c.  V.  A.  F.  Jenkins,  the  tract  or  tracts  of  land,  hereafter  described, 
on  an  agreement  between  him  and  A.  F.  Jenkins  that  the  latter 
should  have  the  riprht  to  redeem  the  same ;  and,  whereas,  said  J.  H. 
Stewart  furnished  SI  ,000  to  said  A.  F.  Jenkins,  or  rather  pays  it  to 
said  Ben  Jenkins,  for  said  land,  in  consideration  that  the  same  be 
conveyed  to  him  by  said  parties,  with  the  agreement  made  between 
Stewart  and  A.  F.  Jenkins  that  said  Stewart  will  sell  and  convey 
said  land,  except  part  hereafter  reserved,  to  said  A.  F.  Jenkins,  at 
any  time  within  one  year  from  this  date,  he  will  pay  $1,100  with 
interest  quarterly  from  this  date,  except  hereafter  stated.  Now,  in 
consideration  of  the  premises,  said  Ben  Jenkins  *  and  A.  F.  Jen- 
kins hereby  sell  and  convey  to  said  J.  H.  Stewart  said  land.  *  *  * 
The  piece  of  land  Stewart  reserves  from  the  agreement  to  sell  to 
A.  F.  Jenkins  is  something  near  ten  acres,  lying  on  the  west  end  of 
said  tract  or  tracts,  and  to  be  cut  off  by  a  line,  nearly  north  and 
south,  running:  near  the  road    *    that  runs  by  the  school-house    * 

and  near  the line;  thence  north  to  SleuxirVs  fence ^  which 

is  to  be  deducted,  in  the  proportion  per  acre  as  is  paid  by  Stewart, 
from  what  A.  F.  Jenkins  has  to  pay  him,  as  above  stated.  'This 
deed  is  made  with  covenant  of  warranty.  Given  under  our  hands 
this  8th  March,  1888." 

Appellant,  A.  F.  Jenkins,  failed  to  pay  the  principal  .sum  in  full 
one  year  from  date  of  the  deed ;  and  May  3, 1889,  appellee,  Stewart^ 
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* 

broug^ht  this  action  to  recover  possession  of  all  the  land,  except  the 
small  parcel,  that  turned  out  to  be  11}  acres,  which  has  been  held 
by  Stewart  since  date  of  the  deed. 

In  defense  of  the  action  it  is  stated  in  the  answer  that  the  money 
furnished  or  paid  to  Ben  Jenkins  was  intended  to  be,  and  was  in 
fact,  a  loan  by  appellee  to  appellant,  and  the  deed  was  executed  and 
intended  as  a  mortgage  to  secure  payment  of  the  money,  and  that 
appellee  was  influenced  to  make  the  loans  by  the  agreement  of  ap- 
pellant, carried  out,  to  sell  and  convey  to  him  absolutely  the  IJf 
acres,  which,  as  stated  in  the  answer  and  not  denied,  he  desired  to 
have  in  order  to  put  his  own  adjoining  farm  in  better  shape. 

It  is  settle<l  by  this  court,  in  numerous  cases,  that  where  a  con- 
veyance is  intended  as  a  security  for  money  it  is  always  considered 
in  equity  a  mortgage  and  redeemable,  notwithstanding  the  contract 
of  the  parties  that  it  shall  not  be,  or  shall  be  done  in  a  particular 
time;  and  in  all  cases  where  it  is  doubtful  whether  the  transaction 
is  a  mortgage,  or  a  conditional  sale,  the  chancellor  will  rather  con- 
strue it  a  mortgage. 

It  seems  to  us  that  it  is  unnecessary  to  go  beyond  the  deed  in  this 
case  to  establish  the  fact  that  the  money  paid  by  appellee  to  Ben 
Jenkins  was  intended  by  him  to  be  in  fact,  and  for  every  purpose,  a 
loan  to  appellant  of  that  amount,  less  the  value  of  the  11 J  acres  then 
sold  and  conveyed  to  him  absolutely  ;  and,  if  such  was  the  case,  the 
deed  could  not  have  been  executed  for  any  other  purpose  than  to 
secure  payment  of  the  money,  and,  consequently,  must  be  regarded 
a  mortgage,  now  redeemable,  notwithstanding  more  than  one  year 
lias  el aps^  since  it  was  executed. 

The  recital  in  the  deed  that  an  agreement  existed  between  Ben 
Jenkins  and  appellant,  whereby  the  latter  had  the  right  to  redeem, 
would  have  been  without  meaning  or  significance  if  not  intended 
and  understood  as  indicative  of  the  purpose  of  appellant  and  appel- 
lee to  enter  into  the  same  agreement,  and  occupy  the  same  relative 
attitude  of  mortgagor  and  mortgagee. 

That  appellee  did  not  then  intend  to  purchase,  and  appellant  did 
not  intend  to  sell,  all  the  land,  but,  on  the  contrary,  that  both  un- 
derstood and  agreed  the  money  was  loaned,  and  deed  executed 
solely  to  secure  payment,  is  made  apparent  by  the  fact  that  only  11} 
acres  was  conveyed  absolutely,  which,  it  clearly  appears,  was  the 
inducement  for  furnishing  the  money,  and  the  further  fact  that  it 
was  stipulated  that,  on  the  balance  of  the  $1,100  left,  aft;er  deducting 
the  value  of  the  11}  acres,  appellant  was  to  pay  quarterly  interest, 
Dot  rent  of  the  land,  and  it  appears  he  did  not  only  pay  the  interest, 
but  a  part  of  the  principal  sum. 

Money  lenders  generally  have  the  power  to  dictate  to  needy  bor- 
rowers terms  to  suit  themselves,  and  they  seldom  fail  to  exercise  it. 
But  in  this  case  only  a  fair  construction  of  the  instrument  is  needed 
to  show  the  true  nature  of  the  transaction  to  be  money  loaned,  and 
deed,  in  effect  and  meaning  a  mortgage,  executed  to  secure  pay- 
ment. 

The  judgment  for  recovery  of  the  land  is,  therefore,  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  this  opinion* 
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Kaye,  &c.  V.  City  of  Louisville,  Ac. 
(Filed  Nov.  15,  1890— iVb<  to  be  reported.) 

Res  adjudicata^Judgments — At  a  jndioial  sale  of  land  to  satisfy  lien  debt 
of  Moody,  Kaye  became  the  purchaser,  and  havin^^  failed  to  pay  his  par- 
chase  money  bonds,  he  and  Rodman,  his  surety  thereon,  surrendered  the 
land,  to  be  resold  to  satisfy  same.  At  the  second  sale  Levy  was  purchaser, 
but  refused  to  comply  with  the  terms  of  sale,  by  executing  sale  bond,  un- 
til a  consant  order  signed  by  Lavy  aad  by  Kaye,  Kfiye's  name  being  signed 
by  Rodman,  his  surety  and  attorney,  which  re  sited  th>it  certain  unpaid  taxes 
on  the  land,  due  the  city  of  Louisville,  were  to  be  paid  out  of  the  money  paid 
by  Levy  for  the  property.  Levy  paid  the  money  into  court,  and  enough 
theroof  was  retained  by  the  court  to  satisfy  the  taxes.  At  tne  first  sale  the 
land  sold  for  enough  to  pay  the  Moody  debt  as  well  an  the  taxes.  Not  so  at 
the  second  sale.  The  city  of  Louisville  instituted  suit  and  recovered  judg- 
ment for  its  taxes  against  Levy  and  Kaye  and  others,  and  in  this  suit  Rod- 
man was  attorney  for  Kaye.  Rodman  and  Kaye  afterwards  instituted  this 
suit  against  Louisville,  Levy  and  Moody  seeking  to  have  tax-claim  of  the 
city  disallowed  and  the  fund  held  in  court  applied  to  the  Moody  debt. 
Held— 

First,  The  liability  of  the  land  for  taxes  to  the  cUy  of  Louisville  having 
been  determined  in  the  suit  by  the  city  against  Kaye  and  others,  Kaye  is 
now  estopped  to  relitigate  the  same  question  again,  and  Rodman  having 
been  Kaye's  attorney  in  that  suit,  the  tax  questions  here  involved  will,  under 
all  the  circumstances,  be  considered  res  adjudicata  as  to  him. 

Second.  Between  Levy  on  the  one  hand  and  Kaye  and  Rodman  on-  the 
other  it  is  but  equitable  that  the  latter  should  bear  the  burden  of  the  taxes 
due  the  city. 

D.  M.  Rodman  for  appellants. 

L.  M.  Deinbitz  for  appellee  Levy. 

Laf  Joseph  and  Humphrey  Marshall  for  appellee  City. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

At  a  decretal  sale,  in  September,  1876,  of  a  lot  in  Louisville,  the 
appellant,  George  Kaye,  who  was  a  lien  holder,  but  an  inferior  one 
to  the  appellee,  John  B.  Moody,  became  the  purchaser  at  the  price 
of  $6,600,  and  executed  bond  for  the  purchase  money,  with  the  ap- 
pellant, D.  M.  Rodman,  as  his  surety.  The  sale  was  confirmed. 
Subsequently  Kaye  became  insolvent.  He  and  his  assignee  in  in- 
solvency thereupon  surrendered  the  property  for  sale  in  satisfaction 
of  the  sale  bonds,  it  being:  aj^reed  by  all  interested  parties,  that  the 
resale  was  not  to  affect  the  rights  of  Moody  upon  them,  save  the  lien 
upon  the  property  for  their  payment  was,  of  course,  waived  by  a 
second  sale. 

At  the  re-sale  the  appellee,  Moses  Levy,  became  the  purchaser  at 
$5,975,  and,  being  ruled  to  show  cause  why  he  should  not  comply 
with  the  terras  of  the  sale,  he  responded  that  there  were  unpaid 
taxes  against  the  property  for  several  years.  Thereupon  a  consent 
order  was  enterecf,  requiring  compliance  upon  Levy's  part,  but  pro- 
viding that  the  taxes  shouln  be  paid  out  of  the  sale  money,  to  be 
paid  by  him  into  court.  This  order  was  sis:ned  by  Moody,  Levy 
and  by  Kaye,  by  his  attorney,  the  appellant,  Rodman,  and  the  sale 
to  Levy  was  confirmed. 

The  money  was  subsequently  drawn  out  of  court  under  its  order 
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by  Moody,  save  the  sum  left  to  discharge  the  taxes,  which,  under 
the  order  of  the  court  was  to  be  held  for  their  satisfaction. 

The  amount  for  which  the  property  sold  when  purchased  by  Kaye 
was  sufficient  to  discharge  Moody's  debt  and  the  taxes  also;  but  this 
is  not  true  of  the  price  given  upon  the  re-sale. 

In  1877  the  city  brought  suit  against  Levy  to  enforce  its  lien  upon 
the  lot  for  its  taxes.  He  answered  that  he  was  indemnified  by  the 
consent  order  that  had  been  made  in  the  suit  brought  by  Kaye  to 
enforce  the  lieno.  ThelatUrwas  made  a  defendant  to  the  action. 
He  set  up  various  defenses,  such  as  non-publication  of  the  tax  ordi- 
nance, erroneous  assessment,  failure  to  make  the  taxes  out  of  the 
personal  estate  of  the  owner,  &c. 

The  clerk  of  the  Louisville  Chancery  Court,  to  whom  the  sale 
bonds  of  Levy  had  been  made  payable,  was  also  made  a  defendant. 

The  city  obtained  judgment  for  its  taxes  for  the  years  1873-4-5. 
An  appeal  was  taken  to  this  court,  and  the  judgment  was  affirmed 
upon  grounds,  which  need  not  be  stated,  and  which  can  not  now  be 
reconsidered,  Kaye  and  Rodman  having  been  ruled  in  the  original 
action  to  pay  into  court  upon  their  sale  bonds  enough  money  to  pay 
the  balance  of  the  Moody  debt,  they  appealed  to  this  court,  claim- 
ing that  the  surety  in  the  Kaye  sale  bonds  had  been  released  by  the 
lapse  of  time  without  execution  upon  them;  but  it  was  held  other- 
wise, as  the  delay  was  had  at  the  instance  of  Kaye  and  Rodman.  10 
Ky.  Law^  Rep.,  IGO. 

The  city  alter  recovering  its  judgment,  obtained  by  an  order  made 
in  the  action  to  enforce  the  mortgage  liens,  the  money  which  had 
been  paid  into  court  in  that  action  to  await  the  result  of  the  suit  by 
the  city  for  its  taxes. 

It  was,  however,  ordered  to  return  it,  because  it  was  irregularly 
obtained,  inasmuch  as  the  city  was  not  then  a  party  to  that  suit. 

In  1882  Kaye  and  Rodman  brought  suit  against  the  city.  Levy 
and  Moody,  seeking  to  have  the  city  taxes  disallowed,  and  the  fund 
in  court  applied  on  the  Moody  debt. 

Thus  we  have  three  parties  contending  for  the  benefit  of  this  fund. 

The  city  says  that  it  is  entitled  to  it,  and  Levy  says  that  it  should 
be  so  applied,  ana  the  property  purchased  by  him  thereby  released 
from  the  claim  of  the  city  for  taxes.  # 

Upon  the  other  hand  Kaye  and  Rodman  contend  that  it  should  be 
paid  to  Moody,  thus  relieving  them  pro  tanto  upon  their  sale  bond. 

The  same  grounds  are  relied  upon  by  Kaye  and  Rodman  in  the 
suit  brought  by  them  to  defeat  the  claim  for  taxes,  as  were  relied 
upon  by  Kaye  in  the  suit  by  the  city  to  recover  them,  and  in  the 
latter  suit  Rodman  was  Kaye's  attorney.  Indeed  he  has  been  his 
attorney  throughout  this  protracted  litigation.  If  there  was  a  de- 
fect of  parties  in  the  suit  by  the  city,  it  does  not  render  the  judg- 
ment void,  but  only  erroneous.  This  would  be  the  effect  also  if  the 
erounds  existed  upon  which  Kaye  and  Rodman  seek  in  the  suit 
brought  by  them  to  defeat  the  tax  claim.  It  is  true  Rodman  was 
not  a  party  to  the  action  by  the  city,  but  Kaye  was,  and  he  was  his 
attorney.  Interested  parties  are  often  aff'ected  by  judgments  of 
which  they  have  notice,  although  not  parties  to  the  actions  in  which 
they  are  rendered.  The  object  of  notice  is  to  give  a  ground  of  action. 
If  A  be  indemnified  by  B  against  a  claim,  and  the  latter  be  notified 
that  it  is  being  asserted  by  suit,  an#  he  fails  to  defend,  and  A  is 
obliged  to  pay,  then  B,  when  looked  to  upon  his  indemnity  by  A, 
will  not  be  heard  to  say  that  A  was  not  obliged  to  pay,  B  cove- 
nanted against  a  recovery. 

Knowlege  of  the  pendency  of  a  suit  is  not  always  due  notice;  but 
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the  law  looking  to  the  reason  of  the  matter  will  not  require  uselessr^ 
or  nugatory  acts.  Here  Kaye  was  a  party  to  the  suit  by  the  city^ 
He  is  certainly  estopped  to  relitigate  the  questions  that  were  decided 
in  it.  Rodman  was  his  attorney;  had  full  knowledge  of  the  entire 
matter;  was  an  actor  in  it;  an  interested  party,  and  the  result  in  that 
suit  makes  the  right  of  the  city  to  the  taxes  res  adjudicata. 

As  between  Levy  upon  the  one  hand,  and  Kaye  and  Bod  man? 
upon  the  other,  the  former  certainly  should  not  suffer.  He  had 
nothing  to  gain  by  defeating  the  tax  claim,  and  Kaye  agreed  upon 
the  record  that  the  taxes  should  be  paid  out  of  the  purchase  money 
to  be  paid  into  court  by  Levy.  Rodman  as  attorney  made  this 
agreement  for  Kaye;  he  had  full  notice  of  it  and  was  an  interested 
party.  To  permit  Kaye  and  Rodman  thereafter  to  turn  about,  and, 
m  the  face  of  this  agreement,  force  the  loss  arising  from  the  pay- 
ment of  the  taxes  upon  Levy  would  be  grossly  inequitable  and  un- 
just. Indeed,  w^hatever  hardship  there  may  be  in  the  case  to  Kaye- 
or  Rodman,  results  from  the  non-payment  of  their  own  sale  bonds. 
It  arises  from  their  failure  to  comply  with  their  contract.  If  they 
had  done  so,  there  would  have  been  ample  means  to  have  paid  both 
the  taxes  and  the  Moody  debt. 

Kaye  and  Moody  agreed  Levy  might  divert  so  much  of  the  money 
he  was  to  pay  for  the  property  as  would  pay  the  taxes,  and  this  they 
did  with  the  knowledge  and  consent  of  Rodman. 

Levy  should  not  bear  the  loss  in  order  to  protect  Rodman,  who  is 
merely  paying  what  he,  as  surety,  agreed  to,  and  who  was  in- 
strumental in  procuring  a  confirmation  of  Levy's  purchase  upon  the 
condition  that  the  taxes  should  be  paid  out  of  what  he  was  to  pay 
for  the  property.  Levy  was  held  to  his  purchase  by  this  contract  of 
record,  and  the  appellants  can  not  be  allowed  to  avoid  it,  and  now^ 
for  their  own  benefit  and  in  the  face  of  it,  put  a  loas  upon  him. 

Judgment  affirmed. 


Favre  v.  L.  &  N.  R.  R.  Co. 

^  {Filed  May  16,  1891.) 

1.  Contributory  negligence — "A  party  can  not  recover  damages  for  an  injury 
to  which  he  so  far  contributed  that,  but  for  his  own  net^ligence  and  want  of 
ordinary  care,  it  woald  not  have  happened." 

2.  Same — Railroads — A  passenger  on  a  moving  train  put  his  arm  outside 
of  the  car  window,  where  it  came  in  contact  with  some  object  and  was  seri- 
ously injured.  Held — That  the  passenf^er  was  guilty  of  such  contributory- 
negligence  as  would  defeat  recovery  of  damages  notwithstanding:  the  fact 
that  the  train  may  have  been  running  at  an  unusual  and  dangerous  rate  of 
speed  at  the  time  of  the  injury. 

3.  Same — Pleading — The  general  rule  is  that  contributory  negligence  is  a 
defense  which  confesses  and  avoids  the  plaintiff's  cause  of  action,  and  must 
be  affirmatively  pleaded.  But  when  the  facts  alleged  in  plaintiff's  petition 
show  such  contributory  negligence  on  his  part  as  to  defeat  a  recovery,  it  is> 
proper  to  sustain  a  demurrer  thereto. 

Stone  A  Sudduth  and  James  P.  Gregory  for  appellant. 

Lyttleton  Ck>oke  and  Wm.  Lindsay  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 
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Appellant  stated  in  his  petition,  to  wliich  a  general  demurrer  was 
sustained,  substantially:  That  appellee  agreed  to  transport  in  its 
passenger  cars  from  Louisville,  over  a  route  and  on  roads  of  other 
companies,  described,  to  the  city  of  New  York,  State  of  New  York, 
A  military  organization  of  which  he  was  then  a  member ;  that  while 
traveling  in  api>ellee's  cars,  under  the  agreement  mentioned,  occu- 
pying in  the  usual  manner  a  seat  in  one  of  them,  he  "allowed  his 
hand  to  protrude  a  short  distance,  not  more  than  eight  or  ten  inches, 
out  of  the  window  adjacent  to  his  seat,  not  more  than  one  minute, 
when  by  reason  of  the  gross  negligence  of  appellee  in  running  its 
train  at  an  unusual  and  dangerous  rate  of  speed,  over  a  portion  of 
the  road  where  there  were  numerous  dangerous  obstructions,  of 
which  he,  appellant,  was  ignorant,  his  arm  came  in  contact  with  an 
-obstruction  in  immediate  proximity  to  the  railroad  track,  whereby 
it  was  broken  and  great  suffering  by  him  was  caused,"  Ac. 

It  does  not  make  any  difference  in  the  legal  aspect  of  this  case  at 
what  rate  of  speed  the  train  was  running  at  the  time,  for  the  injury 
was  not  causea  by  defect  of  the  railroad  track,  nor  collision  or  the 
train  with  any  object,  but  by  contact  of  appellant's  arm  with  an 
object  beyond  the  car  in  which  he  was  seated,  and  of!  the  track, 
which  would  have  produced  the  same  result  even  if  the  speed  had 
been  no  greater  than  the  usual  rate  at  which  through  or  fast  passen- 
ger trains  run. 

The  simple  case  presented  is  that  of  a  passenger  negligently  put- 
ting his  arm  outside  a  fa«»t-moving  oar  in  which  he  was  seated,  and 
letting  it  so  remain  until  struck  by  some  object,  and,  as  a  conse- 
quence, injured  and  broken,  which  would  not  have  occurred  if  he 
had  kept  his  person  entirely  inside  the  car. 

As  has  been  held  by  this  court,  contributory  negligence  is  a  de- 
fense which  confesses  and  avoids  the  plaintiff's  case,  and  must  be 
atfirmatively  pleaded.  Paducah  &  M.  R.  R.  Co.  v.  Hoehl,  12  Bush, 
41 ;  Ky.  C.  R.  R.  Co.  v.  Thomas,  79  Ky.,  160.  Still,  there  is  no  rea- 
son why  it  may  not  be  decided,  on  demurrer  to  the  petition, 
whether,  according  to  the  facts  statcMi  by  the  plaintiff,  he  was  guilty 
of  such  contributory  negligence  as  to  defeat  his  recovery. 

The  rule  recognized  and  applied  by  this  court  is,  that  if  the  plain- 
tiff so  far  contributed  to  the  injury  complained  of  by  his  own  n^- 
ligence,  or  want  of  ordinary  or  common  care  and  caution,  that  but 
for  his  concurring  and  co-operating  fault  the  injury  would  not  have 
occurred,  he  can  not  recover.  Paducah  &  M.  R.  R.  Co.  v.  Hoehl ; 
Ky.  C.  R.  R.  Co.  v.  Thomas. 

There  are  two  exceptions  to  this  rule;  one  is  where  the  injury  is 
intentionally  done,  or  results  from  wilful  negligence  of  the  defend- 
ant ;  the  other  is  where  the  direct  cause  of  the  injury  is  omission  of 
the  defendant,  after  becoming  aware  of  the  plaintiff's  negligence, 
to  use  a  proper  degree  of  care  to  avoid  the  consequence  of  such  neg- 
ligence. The  first  has  no  application  to  this  case  whatever,  and  the 
otlier  can  have  none  unless  the  servants  of  every  railway  company 
be  required  to  keep  constant  watch  over  passengers  in  order  to  pre- 
vent an  act  so  palpably  dangerous  as  putting  the  head  or  arm 
outside  a  car  in  motion,  which  would  be  unreasonable. 

Li.  &  N.  R.  R.  Co.  V.  Sicking,  6  Bush,  1,  was  the  case  of  a  passen- 
ger who  had  his  arm  resting  on  the  window-sill  of  a  moving  car, 
the  elbow  protruding  outward,  where  it  came  in  contact  witn  the 
leaning  standard  of  a  freight  car  standing  on  the  switch-track,  but 
left  so  close  to  the  main  track  that  the  standard  rubbed  against  the 
|)assenger  car  window,  striking  and  breaking  his  arm.  In  consider- 
ing the  question  of  the  company's  liability  many  authorities  were 
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cited  with  approval  in  support  of  the  doctrine  that,  under  like  cir- 
cumstances,  the  passenojer  must  he  regrarded  as  guilty  of  such  con- 
tributory negligence  as  will  deprive  him  of  all  right  to  claim 
compensation  from  the  carrier  for  injury  occasioned. 

But  the  following  language  was  used  in  ihatc^se:  **The  voluntary 
situation  of  appellee's  arm  at  the  time  of  the  injury  must,  in  lawv 
be  deemed  gross  negligence,  which  contributed  to  the  injury,  and 
which  will  preclude  him  from  any  right  of  recovery,  unless  he  can 
show  negligence  on  the  part  of  the  defendant  or  its  agents  or  ser- 
vants, and  for  whose  conduct  it  Is  legally  responsible." 

It  now  seems  to  us  that  if  the  doctrine  expressly  recognized  by 
this  court,  since  that  case  was  decided,  to  be  reasonable  and  just, 
and  that  so  manifestly  accords  with  current  of  authority  in  this 
country,  be  adhered  to,  the  plaintiff  in  this  case,  upon  his  own 
statement  of  facts,  has  no  right  to  recover.  For  the  rule  of  law  that 
a  party  is  precluded  from  recovering  for  an  injury  to  which  he  so- 
far  contributed  as  that  but  for  his  own  negligence  and  want  of  or- 
dinary care  it  would  not  have  happened,  can,  upon  neither  principle 
nor  puyic  policy,  be  relaxed  or  qualified  in  this  character  of  case* 
even  if  the  conduct  of  the  other  party  could  be  logically  considered 
in  any  case. 

Every  person  of  ordinary  intelligence,  traveling  on  a  railroad* 
well  knows  that  human  foresight  can  not  anticipate,  nor  human 
skill  and  care  provide  with  absolute  certainty  against,  accidents  at 
all  times  and  under  all  circumstances,  that  result  in  personal  injury 
and  loss  of  life.  The  most  that  can  be  done  is  to  lessen  the  risk  as 
far  as  possible,  by  requiring  each  company  to  ktep  its  road  in  proper 
condition  and  repair;  to  furnish  proper  and  suitable  machinery  and 
cars;  adopt  salutary  rules  for,  and  by  its  servants  exercise  skill  and 
active  vigilance  in,  operating  its  trains.  But  still  it  is  obvious  the 
safety  of  each  passenger  must,  of  nece^?^ity,  depend  in  many  cases 
measurably  upon  his  own  conduct,  and  the  law  should,  therefore, 
hold  him  to  the  duty  of  at  least  ordinary  care  and  observance  of 
rulas  made  by  the  company  for  the  security  and  safety  of  passen- 
gei*s.  Besides,  it  seems  to  us  public  policy  requires,  because  essen- 
tial to  the  safety  of  railroarl  passengers  generally,  that  it  be  cl**arly 
understood  and  kept  in  the  mind  of  each  one,  as  an  incentive  to 
caution  and  care,  that  he  must  sutler  without  compensation  from 
the  company  for  any  injury  caused  by  his  own  negligent  and  un- 
necessary exposure  of  person  to  danger  in  putting  his  head  or  limbs- 
outside  a  car  in  motion. 

Judgment  affirmed. 


Truiit  v.  Curd,  &c. 
{Filed  Mail  21,  1891— A'o^  to  be  reported.) 

1.  Evidence — Husband  has  a  right  to  testify  for  himself  in  an  action  by 
plaintiff  to  set  aside,  as  fraudulent,  a  conveyance  by  the  hasband  to  his- 
wife,  after  the  wife  has  testified  for  the  plaintiff.  In  such  case  the  wife  ha» 
not  testified  for  herself  or  her  husband. 

2.  F.'aiiiitiL'tK  coMzrviinns  —At  a  judicial  sale  of  an  insolvent  husband^s 
land  it  was  bought  by  the  husband  for  his  wife,  and  a  comnuNsioner's  deed 
was  afterwards  made  to  her.  As  the  land  was  paid  for  by  the  wife  out  of 
funds  that  the  husband's  creditors  could  not  have  subjected  for  his  debts,, 
the  latter  have  not  been  prejudiced  by  the  conveyance  to  the  wife,  and  itr 
will  be  upheld. 


Digitized  by  VjOOQ IC 


TRUITT    V.    CURD,    &C.  1 19 

Bodes,  Settle  &  Bodes  for  appellant. 
Wright  A  McElroy  for  appellees. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Holt. 

This  is  an  action  upon  a  return  of  milla  bona  by  the  appellant, 
Truitt,  as  the  creditor  of  the  appellee,  R.  H.  Curd,  to  subject  to  the 
payment  of  his  judgment  a  small  tract  of  land  claimed  by  the  wife 
of  the  debtor,  upon  the  erround  that  it  was  fraudulently  conveyed 
to  her,  and,  in  fact,  belongs  to  her  husband. 

The  appellant  took  her  deposition;  that  of  her  husband  was  sub- 
sequently taken  by  the  appellees.  The  appellant  excepted  to  it  upon 
the  ground  that  the  witness  was  incompetent,  the  wife  havino:  testi- 
fied. The  exception  does  not  appear  to  have  been  acted  upon  by 
the  lower  court  further  than  it  may  have  done  so  in  passing  upon 
the  merits  of  the  case. 

Section  6U6  of  the  Civil  Code  provides  that  in  actions  which  might 
have  been  brought  by  or  against  the  wife,  if  she  had  been  soUy 
either  the  husband  or  wife  may  testiiy,  but  no^  both  of  them. 

Here,  however,  the  testimony  of  the  wife  was  not  taken  for  her- 
self or  her  husband,  but  for  the  appellant.  The  appellees,  therefore, 
had  the  right  to  the  husband's  evidence.  It  would  not  be  fair  or  in 
accord  with  the  spirit  and  meaning  of  our  statute  to  permit  the  ad- 
verse party  to  take  the  deposition  of  either  the  husband  or  the  wife 
at  his  option,  and  then  claim  that  the  evidence  of  the  other  was  not 
competent  for  the  wife.  This  would  often  render  the  statute  nuga- 
tory. 

The  husband,  R.  H.  Curd,  purchased  a  small  tract  of  land  of  his 
father,  J.  R.  Curd,  giving  notes  for  the  unpaid  purchase  money. 
The  debt  of  the  appellant  was  then  in  existence.  A  deed  was  pre- 
pared but  never  acknowledged  and  recorded.  Curd,  therefore,  held 
the  land  by  title  bond  only.  The  notes  were  transferred  to  one 
Hagerman,  who  sued  upon  them  and  obtained  a  decree  to  sell  the 
land.  The  husband  was  disposed  to  let  it  go,  but  the  wife  desired 
to  keep  it,  if  possible,  as  a  home.  Effort  was,  therefore,  made  to 
find  some  one  who  would  aid  them  in  doing  so,  but  it  was  unsuc- 
cessful until  the  day  before  the  sale. 

An  uncle,  by  marriage,  of  the  husband  then  agreed  to  let  the 
wife  have  $300,  provided  the  place  was  bouj^ht  for  and  conveyed  to 
her.  It  was  only  upon  this  condition  that  he  was  willing  to  come 
to  the  rescue.  A  conditional  arrangement  was  also  made  with  other 
parties  by  which,  if  she  bought  the  land,  they  were  to  take  a  small 
qu«ntity  of  it,  and  pay  $200  for  it.  Thus  $5(X)  was  provided,  and  on 
February  27,  1888,  the  land  was  bid  in  by  the  husband,  for  the  wife, 
at  commissioner's  sale,  at  that  sura. 

Upon  the  same  day  the  wife,  by  her  check,  paid  the  ^500,  it  hav- 
ing been  placed  to  her  credit  in  bank  by  reason  of  the  payment  of 
the  $200  for  a  portion  of  the  land,  and  a  draft  upon  the  uncle  for 
$300,  which  he  had  agreed  to  accept.  It  appears  to  have  been  drawn 
upon  him  in  the  name  of  the  husband,  and  some  of  the  renewals  of 
it  in  the  name  of  himself  and  wife;  but  the  loan,  per  the  agree- 
ment, is  clearly  shown  to  have  been  to  the  wife. 

The  bona  fides  of  the  transaction,  so  far  as  it  relates  to  the  sale  of  a 
portion  of  the  land  for  the  $200,  does  not  appear  to  be  questioned. 
That  it  was  so  is  evident.  It  Is  equally  certain  that  this  is  also  true 
of  the  loan  by  the  uncle.    It  is  said  that  the  husband  was  then  in- 
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solvent,  and  that  the  stipulation  by  the  loanor  that  the  land  must 
be  bought  and  conveyed  to  the  wife  shows  it  was  designed  to  place 
it  beyond  the  reach  of  the  husband's  creditors.  If  the  loan  was  to 
the  wife,  it  niattei^  not  if  it  was  so  stipulated.  This  certainly  did 
not  render  the  transaction  fraudulent,  and  was  quite  natural. 

The  debt  has  been  renewed  from  time  to  time  by  drafts  drawn 
upon  and  accepted  by  the  uncle.  It  is  not  shown  that  he  has  yet 
paid  any  money.  He  is,  however,  the  responsible  party.  It  has 
been  reduced  about  $100  by  payments  made  by  the  wife  through  the 
husband.  The  means  for  this  purpose  is  shown  to  have  been  de- 
rived from  the  sale  of  stock  given  to  the  wife  by  her  father,  or  its 
increase,  and  which  was  recognized  by  the  husband  as  belontring  to 
her,  and  from  her  work  in  sewing.  The  stock  seems  to  have  been 
exempt,  and  so  was  the  money  earned  by  her  labor  in  sewing,  under 
the  act  of  the  Legislature  of  April  11,  1873.  So  the  creditor  of  the 
husband  is  in  no  position  to  complain.  If  the  proceeds  of  the  stock 
and  her  labor  had  not  been  used  in  paying  for  the  land,  he  could  not 
have  looked  to  the  same  for  the  payment  of  his  debt. 

It  matters  not  that  the  land  was  conveyed  to  the  wife  by  a  com- 
missioner, or  a  third  party.  If  it  really  belongs  to  the  husband,  or 
his  means  have  been  fraudulently  invested  in  it,  then  it  can  be  sub- 
jected to  the  payment  of  his  debts.  The  evidence  does  not,  in  our 
opinion,  however,  show  such  a  case. 

It  is  true  purchases  of  land  by  the  wife  of  an  insolvent  are  re- 
garded with  suspicion,  because  of  their  community  of  interest,  and 
because  they  are  often  made  to  conceal  the  means  of  the  husband, 
and  withdraw  his  estate  from  the  reach  of  his  creditors.  It  is  proper 
to  scrutinize  them  closely;  but  we  think  it  is  satisfactorily  shown 
that  the  credit  extended  by  the  uncle,  or  what  was,  in  effect,  a  loan, 
was  to  the  wife;  that  the  purchase  was  in  good  taith  for  and  by 
her ;  that,  so  far  as  the  land  has  been  paid  for,  she  has  furnished  the 
means,  and  that  it  could  not  have  been  reached  by  the  creditors  of 
the  husband. 

It  is  proven  that  he,  after  the  purchase  by  the  wife,  spoke  of  the 
land  as  if  it  belonged  to  him;  but  this  was  not  in  her  presence,  and 
his  statements,  so  made,  can  not  operate  to  divest  her  right. 

The  record  is  not  free  from  some  suspicious  circumstances,  as 
would  be  natural  in  any  case  where  the  parties  bear  such  a  close 
relation  ;  but  they  are  not  suflflcient  to  annul  the  deed  to  the  wife. 
Moreover,  the  chancellor  has  considered  them  and  decided  in  her 
favor. 

Judgment  aflSrmed. 


Sinclair's  adm'x  v.  Elizabethtown  Milling  Ck>. 

{Filed  May  21,  1891— iV'b^  to  be  reported.) 

Parent  and  child--  Evidence  -  A  boy.  fifteen  years  old,  was  employed  to 
work  in  appellee's  mill.  The  father  consented  to  appellee^s  employment  of 
the  boy,  bat  told  the  latter  that  he  consented  for  him  to  perform  certain 
speciar  work  only.  This  limitation  as  to  the  father's  consent  was  not 
made  known  to  appellee,  who  was  informed  by  the  boy  that  be  came 
to  learn  and  engag^e  in  the  mill  business.  The  boy  having:  received  inju- 
ries in  the  mill  from  which  he  died,  in  this  action  by  bis  administratrix 
to  recover  damages,  Held — 1.  Evidence  was  properly  rejected  of  a  conver- 
Bation  between  the  boy  and  his  father  concerning  the  special  work  the 
father  consented  that  the  son  should  engage  in,  said  conversation  not  being 
in  th<3  presence  of  any  of  appellee's  agents,  and  not  communicated  to  any 
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of  them.  2.  The  information  given  appellee  by  the  boy,  that  he  came  to 
learn  and  engage  in  the  milling  baainess,  will  be  considered  the  consent  of 
the  father  that  the  son  should  be  pat  to  whatever  work  was  necessary  and 
proper  for  a  boy  of  his  age  and  intelligence.  Appellee  had  the  right  to  nse 
the  boy  in  work  as  a  man  of  ordinary  prudence  woald  employ  one  of  his 
intelligence  and  experience  under  similar  oircami«tances,  bat  it  wa.<<  the  em- 
ployer's duty  to  instruct  the  boy  ooaceruing  his  work  and  to  warn  him  of 
the  dangers  attending  it. 

J.  P.  HobsoQ  and  Haynes  A  Irwin  for  appellant. 

Poston  &  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Iiewis. 

John  Sinclair,  a  boy  about  fifteen  years  of  ap:e,  havinj?  been  so  in- 
jured by  machinery  in  the  flourlnj?  mill  of  appellee,  where  he  was 
•employed  as  laborer,  as  to  cause  his  death  in  a  short  time  thereafter, 
appellant,  administratrix  of  his  estate,  brought  this  action  to  re- 
cover damages  for  suffering  endured  by  him  before  death. 

John  entered  the  service  of  appellee  about  October  1,  and  was  so 
injured  November  9,  1889,  under  the  following  circumstances: 

About  6  o'clock,  a.  m.,  after  the  mill  was  put  in  operation,  he 
went  alone  to  the  third  or  attic  story  of  the  building,  where  part  of 
the  machinery  was  situated  and  in  motion,  for  the  purpose  of  greas- 
ing it,  having  in  his  hands  an  oil-can  and  lamp,  the  room  being  so 
dark  as  to  need  lamp-Ught  to  do  the  work  he  was  engaged  in. 

It  appears  there  was  a  wood  barrier  erected  to  prevent  persons 
going  to  that  part  of  the  room  where  the  wheel  was  located  which 
caused  the  injury,  and  that  might  have  been  oiled  by  standing  on 
the  floor  and  leaning  over  the  barrier.  But  John  imprudently  and 
negligently  climbed  over  the  barrier  to  the  apartment  in  which  the 
wheel  was,  and  that  had  no  floor,  and  standing  on  a  narrow  joist, 
dangerously  near  the  wheel,  undertook  to  oil  the  shaft,  and,  in  do- 
ing so,  got  his  foot  caught  between  the  cogs  of  the  wheel  and  a 
beam,  from  which  the  heroic  little  fellow  said,  when  found,  he 
might  have  rescued  himself  by  dropping  the  lamp,  but  he  did  not 
do  BO  from  fear  of  setting  the  mill  on  fire.  In  that  position  he  re- 
mained at  least  twenty  minutes,  and  had  his  leg  so  crushed  as  to 
render  amputation  necessary,  which  was  shortly  followed  by  death. 

The  jury  having  rendered  a  verdict  for  the  defendant,  which,  we 
are  not  authorized  to  say,  was  flagrantly  airainst  the  evidence,  the 
only  inquiry  for  this  court  is  whether  there  was  any  error  of  law  to 
the  prejudice  of  the  substantial  rights  of  the  appellant. 

John  sought  and  obtained  employment  at  the  mill,  with  tUe  con- 
sent of  his  father,  who  had  also  been  an  employe  of  appellep.  But 
though  the  latter  testified  he  directed  his  son  to  work  only  at  the 
special  business  of  weighing  fiour  and  ship-stuff,  tying  bags,  &c., 
and  not  to  oil  the  machinery,  he  did  not  communicate  such  injunc- 
tion to  the  agents  of  appellee,  nor  directly  or  indirectly  direct  them 
what  manner  of  work  his  son  was  to  do  or  not  do.  The  only  infor- 
mation appellee  had  of  the  wishes  or  purpose  of  the  father  on  the 
subject  was  communicated  by  John,  who  stated  he  came  for  the 
purpose  of  learning  and  engaging  in  the  milliner  business,  which 
must  be  treated  as  the  consent  and  agreement  of  his  father  for  him 
to  do  whatever  was  necessary  and  proper  for  a  boy  of  his  age  and 
intelligence  to  do.  It  was,  therefore,  not  error  to  exclude  evidence 
Jihowing  what  took  place  between  John  and  his  father,  without  the 
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presence  of,  and  not  communicated  to,  appellee,  concerning  the 
wishes  and  directions  of  tiie  father  to  his  son  as  to  the  special  work 
he  was  to  do. 

Nor  did  the  court  err  in  refusing  to  instruct,  as  appellant  asked^ 
upon  the  hypothesis  John  was  employed  to  be  confined  to  any  par- 
ticular work;  and,  therefore,  as  said  by  the  court  in  one  of  tne  in- 
structions, appellee  had  the  right  to  put  him  at  such  work,  and  no 
otiier,  as  a  njan  of  ordinary  care  would  employ  one  of  his  age,  in- 
telligence and  experience  to  perform  under  similar  circumstances; 
but  that  appellee  was  liable,  if  he  was  put  at  work  that  could  not 
be  safely  assigned  to  him,  as  he  was.  The  court  further  told  the 
jury  it  was  the  duty  of  appellee  to  give  him  instructions  as  to  his 
duty  and  warn  him  as  to  danger  he  might  be  exposed,  to  the  ex- 
tent and  in  the  manner  a  person  of  ordinary  care  should  instruct 
and  warn  a  boy  of  the  intelligence  and  experience  of  John.  And 
then  the  issue  was  fully  and  fairly  presented  to  the  jury  as  to  con- 
tributory negligence,  it  being  premised  with  the  condition  that 
John  knew  and  understood  the  danger  to  which  he  exposed  himself 
when  injured.  * 

There  was  evidence  that  oiling  machinery  while  in  motion,  by  a 
boy,  was  dangerous,  and  should  not  be  intrusted  to  him.  On  the 
other  hand,  there  was  evidence  it  might  have  been  safely  done,  and 
John's  calamity  was  caused  by  his  own  negligence,  and  might  have 
been  avoided  if  he  had  availed  himself  of  the  knowledge  of  the 
danger  which  he  had,  and  if  he  had  done  the  W4)rk  in  the  manner 
which  was  safe,  and  known  to  him  to  be  safe. 

The  jury  having,  under  full  and  proper  instructions  of  the  court, 
weighed  the  evidence  and  deliberately  returned  their  verdict,  thi» 
court  has  no  alternative  but  lo  affirm  the  judgment,  which  is  done* 


WiLBORN,   &C.    V.   RiTTER,   &C. 

(riled  May  21, 1891— ;Vb<  to  be  reported.) 

1.  Pleadini^s — A  party  is  concladed  in  the  pending  suit  by  the  admissiOD: 
of  fnets  made  in  his  own  pleadings. 

2.  Husband  aud  wije — Separate  estate — A  hasband  may  waive  his  right  ta 
any  personal  estate  beloni^ing  to  the  wife  and  agree  that  she  may  retain 
sam«  as  her  separate  estate:  and  a  conrt  of  equity  will  enforce  such  an 
agreement  as  between  the  wife  and  the  husband  or  his  heirs. 

S.  Same — Refounatioir  of  deed — When  a  husband  invests  the  wife's  separate 
•state  in  land, and  by  mistake  the  deed  thereto  is  made  to  the  husband;  in  & 
contest  between  the  wife  and  the  husband*;)  heirs,  after  his  death,  a  conrt  of 
equity  will  reform  the  deed  so  as  to  vest  title  in  the  wife. 

W.  A.  Bullock  for  appellants. 

G.  :M.  Bohannon  and  E.  W.  Hines  for  appellees. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants,  as  two  of  the  heirs  at-law  of  Jacob  F.  Ritter,  de- 
ceased, brought  suit  against  the  oth^r  heirs,  and  the  widow  of  said 
deceased,  for  a  division  of  the  decedent^s  estate  among  the  heirs  and 
for  the  allotment  of  dower  to  the  widow. 

The  widow  claimed  that  the  eighteen  acres  of  land,  now  in  con- 
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troverey,  the  legal  title  to  which  was  in  said  deceased  at  the  time 
of  his  death,  were  purchased  by  the  deceased  with  money  belonging 
to  her  and  for  her  benefit;  but  the  title  by  mistake  was  made  to  the 
deceased.  She  asked  that  the  deed  be  reformed  so  as  to  give  the  title 
to  her,  or  that  she  be  allowed  a  lien  on  the  land  for  said  purchase 
money.  The  court  sustained  her  contention  and  allowed  her  a  lien 
on  the  land  for  the  purchase  price.  And  the  appellants  appealed, 
but  the  widow  does  not  appeal. 

The  evidence  shows  conclusively  that  the  land  was  paid  for  with 
Mary  Bitter's  money,  a  part  of  which  was  her  portion  of  her  father's 
estate,  and  the  remainder  was  money  she  received  for  taking  care  of 
her  invalid  sister;  that  the  husband  agreed  both  sums  should  re- 
main her  estate,  and  he  would  receive  the  same  and  invest  it  for 
her  benefit  in  the  tract  of  land  in  controversy;  that  he  did  so  in- 
vest said  funds  and  desired  the  deed  should  be  made  to  her,  but  by 
mistake  the  deed  was  made  to  himself. 

In  the  case  of  Bryant's  adm'r  v.  Bryant,  3  Bush,  166,  it  is  decided 
that  the  husband  may  waive  his  right  to  any  personal  estate  that 
belonged  to  his  wife,  and  permit  her  to  retain  the  same  as  her  sepa- 
rate estate,  which  arrangements  courts  of  equity,  as  between  the 
husband  and  wife  and  their  heirs,  will  enforce.  In  the  case  of  Mc- 
Connell  v.  McConnell's  heirs  (MS.  opinion  by  Judge  Lewis),  4  Ky. 
IjAW  Rep.,  897,  the  husband  agreed  that  the  money  derived  form 
the  estate  of  his  wife's  father  should  be  treated  as  her  separate  es- 
tate, and  he  invested  the  same  in  land  for  her  benefit,  but  by  mis- 
take the  deed  was  made  to  him.  It  was  held  that  in  a  contest 
between  the  wife  and  the  heirs  of  the  husband,  he  being  dead,  the 
wife  was  entitled  to  a  reformation  of  the  deed.  These  cases  seem 
to  be  conclusive  of  the  case  at  bar. 

But  it  is  said  that  the  judjjinent  gives  Mrs.  Bitter  S4o9,  and  the 
deed  shows  that  only  $422  were  paid.  But  the  fact  that  the  reply 
admits  that  $o(K)  were  paid  for  the  land,  seems  to  J^e  overlooked. 
Which  admission  is  conclusive  upon  the  appellants  and  controls  the 
statement  in  the  deed  in  that  respect. 

The  court  did  not  abuse  its  discretion  in  rejecting  the  offered 
amendment. 

The  judgment  is  affirmed. 


GooDiN  V.  Commonwealth. 

(Filed  May  23,  X^'dl— Not  to  be  reported ^ 

Criminal  law — Continuo/tce — Appellant  was  not  entitled  to  a  continnance 
on  account  of  absence  of  witnesAes,  at*  he  had  made  no  effort  to  secure  their 
attendance,  and  the  affidavit  filed  for  a  continuance  does  not  show  that  the 
absent  witnesses  were  present  at  the  time  of  murder,  nor  does  it  show  what 
they  would  have  testified  to. 

Weller  &  Hays  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  ana  others  were  at  a  drinking  saloon  in  Pineville  at 
night,  when  the  deceased,  who  was  a  town  marshal  or  policeman, 
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went  to  the  place,  and  Joined  them  in  drinking.  After  awhile,  ap- 
pellant and  his  companions,  who  lived  SLWAy  from  Pineville,  maae 
preparations  to  go  to  their  respective  home-*,  and  some  of  them,  in- 
cluding appellant,  had  mounted  their  horses  for  the  purpose,  when 
w^ithout  any  provocation  whatever,  or,  so  far  as  this  record  shows,  any 
previous  difficulty  or  ill-feeling,  appellant  drew  his  pistol  and  com- 
menced shooting,  the  first  bullet  being  tired  in  the  air,  the  second  in 
the  ground,  and  the  third  at  deceased,  wh«  se  face  was  turned  awaj% 
the  ball  striking  him  in  the  back  and  causing  his  death. 

The  evidence  makes  this  a  case  of  such  wilful  act  as  shows  appel- 
lant to  be  an  enemy  of  mankind  in  general,  and,  therefore,  one 
in  which  every  element  of  murder  exists. 

The  only  ground  relied  on  by  counsel  for  a  reversal  is  refusal  of 
the  lower  court  to  grant  a  continuance.  But  no  effort  had  been 
made  to  procure  attendance  of  the  absent  witnesses,  and  besides,  it 
does  not  appear  from  the  affidavit  the  absent  witnesses  were  present 
when  the  killing  took  place  or  what  they  would  have  testified.  For 
it  is  stated  in  the  affidavit  that  two  of  these  persons,  would,  if  pres- 
ent, swear,  in  general  terms,  appellant  did  not  shoot  the  deceased, 
without  a  statement  of  who  they,  if  present,  would  say  did  the 
shooting.  Besides  there  w>^s  no  evidence  on  the  trial  that  any  other 
persons,  but  those  who  testified,  were  present,  besides  appellant  and 
the  deceased,  and  not  the  slightest  suggestion  was  made  any  one  but 
appeJlant  fired  the  fatal  shot.  In  the  affidavit  it  was  stated  the  third 
absent  witness  would  identify  another  person  as  the  one  who  fired 
the  shot,  but  that  witness  was  afterwards,  during  the  trial,  in 
court,  and  no  offer  was  made  to  introduce  him  as  a  witness. 

Judgment  affirmed. 


Canine  v.  Canine. 
(Filed  May  16,  1891— iVb^  to  be  reported.^ 

1.  Divorce — Mere  fits  of  ill-temper  upon  the  part  of  the  wife  or  occasional 
qaarrels  caascd  by  her  do  not  jnfltify  her  abandonment  by  the  husband  un- 
less they  endanger  his  personal  safety. 

2,  Same — Alhtiony — Presumptions  in  favor  of  chancelior^s  decree — A  wife  sued 
her  husband  for  divorce  and  alimouy  on  ground  of  abandonment.  The  hus- 
band^s  defense  was  that  the  abandonment  was  caused  by  the  wife's  ungov- 
ernable temper,  and  hence  that  she  was  the  party  in  fault.  The  chancellor 
granted  the  wife  divorce  but  refused  her  alimony.     Held — 

First.  No  presumption  arises  to  support  the  chancellor's  judgment  refus- 
ing alimony,  because  by  granting  the  wife  a  divorce  he  found  that  she  was 
not  the  party  in  fault. 

Second,  The  fact  that  the  husband  has  no  estate  is  no  reason  why  the  wife 
should  not  be  granted  alimony.  The  husband  being  a  young  man,  in  good 
health  and  educated  in  a  profitable  profession,  should  be  compelled  to  pay 
an  equitable  share  of  bis  earnings  as  alimony  for  the  wife  who  has  no  means 
of  support. 

J.  B.  &  B.  C.  Kinkead  for  appellant. 

Farleigh  &  Straus  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Digitized  by  VjOOQ IC 


CANINE    V.    CANINE.  125 

The  appellant,  Lillian  C.  Canine,  sued  her  husband,  the  appellee, 
Hal  B.  Canine,  for  divorce  upon  the  ground  of  abandonment. 

The  defense  was  that  she  caused  it.  An  absolute  divorce  was 
granted  to  her.  8he  was,  however,  refused  alimony,  and  of  this 
she  now  complains. 

The  husband  attempts  to  justify  his  leaving  her  upon  the  ground 
that  her  temper  was  so  ungovernable  he  could  not  live*with  her. 

Our  statute  authorixes  a  divorce  **to  the  party  not  in  fault,  for  ^ 
*  abandonment  by  one  party  of  the  other  for  one  year;''  and  she 
now  contends,  first,  that  such  a  defense  can  not  be  heard;  but,  sec- 
ond, if  it  c»au,  that  then  she  was  not  in  fault. 

It  is  true  that  mere  fits  of  ill-temper  upon  the  part  of  the  wife, 
or  occasional  quarrels  o<'casioned  by  her,  although  rendering  the 
marriage  relation  unhappy,  do  not  authorize  her  abandonment  by 
the  husban(],  just  as  they  do  not  authorize  the  dissolution  by  a  court 
of  that  relation,  unless  they  go  to  the  extent  of  endangering  his  . 
personal  safety. 

In  the  language  of  the  English  common  law  they  must  proceed 
to  the  extent  of  saevifia,  involving  his  personal  security,  before  they 
can  constitute  ground  for  a  divorce.  This  rule  is  necessary  to  the 
maintenance  of  the  marriage  relation,  and  the  proper  conduct  of 
society. 

The  question  in  such  a  case  is,  therefore,  to  what  extent  has  the 
manifestation  of  the  ill-temper  gone?  and  this  involves  the  intro- 
duction of  testimony. 

If  it  has  gone  to  the  extent  indicated,  then  it  can  not  be  said  that 
she  is  not  in  fault,  and  it  would  be  improper  to  either  grant  her  a 
divorce  or  give  her  alimony  upon  the  ground  of  abandonment. 

The  statute  provides:  *'If  the  wife  have  not  sufficient  estate  of  her 
own,  she  may,  on  a  divorce  obtained  by  her,  have  such  allowance 
out  of  that  of  her  husband  as  shall  be  deemed  equitable."  General 
Statutes,  article  3,  section  6. 

This  statute  gives  a  discretion  to  the  court,  but  it  is  of  course  not 
an  abitrary,  but  a  legal  one.  It  should  be  exercised  in  her  favor, 
unless  it  appears  the  husband  had  Isgal  cause  for  leaving  her. 

It  is  said,  however,  that  the  allowance  of  alimony  must  depend 
upon  the  facts  of  each  case,  and  must  be  regulated  by  a  sound  dis- 
cretion; therefore,  if  the  chancellor  has  refused  it,  his  judgment 
should  be  presumed  to  be  correct. 

This  view  should  not  control  as  this  case  is  presented.  The  chan- 
cellor, by  ordering  the  divorce,  has  said  that  the  husband  was  in 
fault;  and  yet  he  has  refused  the  wife,  who  is  utterly  without  means, 
alimony. 

This  court  is  by  statute  without  revisory  power  over  a  judgment 
of  divorce.    It  must  stand,  although  erroneously  ordered. 

It  has  power,  however,  over  a  judgment  relating  to  alimony,  and 
while  it  can  not  reverse  a  judgment  of  divorce,  yet  its  correctness 
can  properly  be  considered  by  it  in  acting  upon  the  question  of 
alimony. 

If,  therefore,  it  clearly  appears  that  the  divorce  should  not  have 
beea  granted  on  account  of  the  fault  of  the  wife,  it  will  not  decree 
alimony. 

As  already  stated,  we  think  no  presumption -should  arise  in  this 
caae  in  favor  of  the  chancellor's  opinion  refusing  alimony,  because, 
by  ordering  the  divorce  to  the  wife,  he  proclaimed  her  cause  to  be 
just.  If  any  presumption  is  to  be  indulged  on  account  of  the  judg- 
ment, it  seems  to  us  it  should  be  the  other  way;  and,  upon  a  care- 
ful reading  of  the  testimony,  we  think  it  sustains  the  Judgment  of 
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It  is  needless  to  review  all  the  testimony.  It  would  only  put  upon 
record  a  history  of  dom&siic  woe.  As  is  usual  in  such  cases  the 
evidence  is  very  conflicting. 

Upon  the  wife's  side  it  is  shown  that  she  was  an  affectionate,  du- 
tiful wife,  blessed  with  a  lovable  disposition;  while  there  are  wit- 
nesses upon  the  other,  giving  her  quite  the  opposite  character.  In 
cases  of  this*  character  witnesses,  however  honest,  are  apt  to  be 
largely  influcenced  by  bias 

The  witnesses  for  the  wife  are  for  the  most  part  not  related  to  her; 
while  those  for  the  husband  are,  with  a  single  exception,  closely  al- 
lied to  him  by  blood.  It  is  fair  to  presume,  therefore,  that,  how- 
ever honest  they  may  be,  they  look  with  partial  eyes  to  the  side  of 
their  son  and  brother;  moreover  much  of  their  evidence,  that  is 
material,  is  incompetent,  as  it  merely  details  what  the  husband  told 
them  in  the  absence  of  the  wife. 

It  is  said,  however,  that  the  husband  has  no  estate,  and,  therefore, 
the  appellant,  who,  while  living  with  him  was  entitled  to  be  sup- 
ported by  him,  is  now,  although  not  in  fault,  to  be  turned  adrift 
homeless  and  without  means. 

In  such  a  case  the  law  aims,  and  justly  so,  to  give  her  the  same 
support  from  him  as  she  would  have  been  entitled  to  if  yet  living 
with  him,  and,  governed  by  a  legal  discretion,  the  chancellor  should 
have  allowed  it  in  this  instance. 

The  fact  that  the  appellee  has  no  estate  is  no  reason  why  a  just 
allowance  should  not  be  made,  because  he  is  shown  to  be  about  thirty 
years  of  age,  blessed  with  good  health,  and  educated  in  a  profitable 
profession. 

She  has  a  right  to  claim  a  support  from  his  personal  exertions 
What  she  would  have  been  entitled  to  claim  if  yet  living:  with  him, 
she  has  a  right  to  now  ask.  The  extent  of  it  justly  depends  upon 
and  must  be  regulated  by  circumstances,  such  as  the  condition 
in  life  of  the  parties,  their  health,  the  estate  of  the  one  or  the  other, 
his  income  or  ability  to  earn  money,  and  various  other  matters  that 
will  readily  occur  to  the  just  mind  of  the  chancellor. 

Manifestly  the  appellant  is  entitled  to  something.  If  the  appellee 
is  not  making  money  at  his  profession,  he,  being  able-bodied,  can 
find  some  business,  the  income  from  which  should  be  equitably  di- 
vided between  them,  and  the  judgment,  in  so  far  as  it  refused  alimony, 
is  reversed,  and  the  cause  remanded,  with  directions  to  the  chancel- 
lor to  allow  the  appellant  as  alimony,  such  sum,  and  payable  at  such 
times,  as,  under  all  the  circumstances,  will  be  equitable  to  both  par- 
ties, the  cause  to  be  retained  upon  the  docket  for  all  proper  orders. 


Farris,  Ac.  v.  Farris. 
{Filed  May  24,  1891— iVoi  to  be  reported.) 

1.  Title  bond — C^«jirtVrrt//Vj«— The  evidence  in  this  case  proving  that  there 
was  a  valnable  consideration  for  the  title  bond  executed  by  appellant's  an- 
cestor to  appellee,  the  chancellor's  decree  enforcing  the  same  and  ordering 
a  conveyance  made  to  appellee  was  proper. 

2.  Transcript  of  record  on  appeal — Index — A  transcript  of  the  record  of  a 
case  in  this  court  on  appeal,  which  does  not  contain  an  index  showing  on 
what  paj]^e  of  the  record  each  deposition  may  be  fonnd,  is  not  in  accordance 
with  the  provision  of  the  Civil  Code  relating  thereto,  and  will  be  condemn*<9d 
by  this  court. 

Jno.  T.  Ck)llins,  T.  C.  Winfrey  and  James  Garnett  for  appellants. 
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B.  S.  Montague  for  appellee. 
Appeal  from  Taylor  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The.appellee  instituted  this  action  against  the  appellants  to  com- 
pel atonveyance  from  them  aA  heirs  of  M.  C.  Farris,  deceased,  of  a 
tract  of  land  ihat  the  said  M.  C.  Farris,  on  the  81st  day  of  August, 
had,  by  title  bond,  agreed  to  convey  to  the  appellee  on  demand. 
The  appellants  resisted  the  demand  on  the  ground^that  there  was 
no  consideration  for  said  agreement;  that  said  M.  C.  Farris  was  in 
debt,  and  he  made  the  agreement  with  the  appellee,  his  son,  to  de- 
fraud his  creditors.  Consequently  a  court  of  equity  should  not  aid 
the  enforcement  of  the  agreement.  Issue  upon  the  want  of  consid- 
eration and  fraud  having  been  joined,  the  court  upon  the  proof  de- 
creed the  execution  of  the  agreement.  The  sole  question  here  is, 
does  the  proof  authorize  the  judgment? 

There  is  considerable  evidence  upon  this  issue.  Much  of  it  is,,  as 
usual  in  such  cases,  incompetent;  and  much  of  it  consists  of  acts 
and  incidents  that  should  not  have  much  weight. 

But  there  are  some  facts  that  are  well  established,  and  which 
.should,  as  we  think,  sustain  the  judgment.  First,  the  deceased,  M. 
C  Farris,  was  involved  in  debt  and  was  compelled  to  make. shifts 
concerning  said  indebtedness.  And  the  appellee,  his  son,  who  lived 
with  him,  and,  as  it  seems,  was  a  thrifty  and  industrious  person, 
helped  his  father,  from  time  to  t;mei  with  various  sums  of  money, 
which  amounted,  at  the  time  the  bond  was  executed,  to  over  $500; 
thai  the  father  sold  the  appellee  the  land  to  satisfy  this  debt.  But 
it  is  said  the  appellee  received  604  acres  of  other  land,  and  five  head  of 
horses,  which  were  sufficient  to  pay  this  sum.  The  proof  clearly  es- 
tablishes the  following  in  reference  to  said  matters;  The60i  acres  of 
land  was  bought  of  Henry  Simpson  at  the  price  of  $200,  the  appel- 
lee and  M.  C.  Farris  executing  their  notes  for  the  same,  which  the 
appellee  paid,  and  the  father,  Simpson,  having  made  him  a  deed, 
C'onveyecl  by  deed  the  land  to  the  appellee.  This  sum  is  not  a  part 
of  the  $-300  mentioned.  As  to  the  five  horses,  one  of  them  wasagift 
in  1846,  the  second  was  paid  for  in  hogs,  the  third  and  fourth  were 
received  by  the  appellee  at  SlOO  each,  the  fifth  the  appellee  paid 
Buckner  for.  The  land  and  these  two  horses  about  equal  said  sums. 
Also,  M.  C.  Farris  borrowed  some  money  from  a  friend,  who  wished 
Lim  to  give  a  mortgage  on  the  land  in  controversy,  but  he  declined 
to  do  so,  alleging  as  the  reason  that  the  appellee  owned  the  land,  but 
offered  to  give  the  appellee  as  surety,  and  he  was  accepted  as  such. 

Also,  in  repeated  con  versa tions,M.  C.  Farris  said  the  land  belonged 
to  the  appellee.  And  while  he  said  in  other  conversations  that  the 
sale  to  the  appellee  was  a  sham,  and  he  exercised  acts  of  ownership 
over  the  land,  the  chancellor  had  to  reconcile  these  conflicts  in  the 
evidence,  and  we  can  not  say  that  his  solution  is  against  its  weight. 
Also,  the  appellee  allowing  his  father  and  mother  to  live*  on  the 
land  as  a  home  and  do  with  it  as  they  pleased,  is  consistent  with 
the  conduct  of  an  affectionate  son,  which  should  not  be  construed  as 
a  badge  of  fraud. 

There  is  no  brief  on  file  for  the  appellee. 

The  index  does  not  show  upon  what  page  each  deposition  may  be 
found,  which  is  not  in  accordance  with  the  Code.  Clerks  will  take 
notice  that  their  records  will  be  condemned,  unless  they  comply 
with  the  Code. 

The  judgment  is  affirmed. 
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Armstrong  v.  Bryant,  &c. 
[Filed  June  4,  1891 — J\^ot  to  be  reported.) 

1.  Supersetfeas  bond — Surety — A  co-tenant  in  possession  appealed  from  jadg- 
ment  of  partition  and  executed  supersedeas  bond.  The  surtty  on  the  su- 
persedeas bond  is  liable  for  the  value  of  the  rents  of  the  property  from  the 
date  of  the  execution  of  the  bond  until  the  filing  of  the  mandate  of  this  court 
in  the  trial  court,  attirmiug  the  judgment  of  partition.  He  should  not  be 
charged  with  rents  from  the  date  of  the  judgment,  but  only  from  the  exe- 
cution of  the  bond. 

2.  Repairs  by  co-tenant  in  possession — A  co-tenant  in  possession  of  prop- 
erty who  makes  such  repairs  on  it  as  are  necessary  to  render  it  habitable, 
should  be  credited  with  the  value  of  the  repairs  in  final  judgment  of  par- 
tition. 

Tisdale  &  Gray  for  appellant. 

Collins  &  Fen  ley  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Jacob  Lemaire  died,  leaving  his  widow  and  several  children. 

His  widow  was  allotted  dower  in  the  realty,  and  left  at  her  death 
W.  E.  Wade  and  Harriet  Wade,  who  was  a  daughter  of  Lemaire,  in 
possession  of  the  realty. 

The  other  children  and  their  husbands,  by  a  proceeding  in  equity 
against  Wade  and  wife,  obtained  on  the  —  day  of  February,  in  the 
year  1882,  a  judgment  for  a  partition  of  this  realty  between  them. 
Wade  and  wife  resisted  the  partition,  and  by  an  appeal  brought  the 
case  to  this  court,  and  supereeded  the  judgment  with  the  appellant, 
Armstrong,  as  surety  on  the  supersedeas  bond,  that  contained  the 
usual  stipulations. 

The  bond  was  executed  on  the  3d  of  July,  1882.  The  bond  pre- 
vented the  partition  and  obliged  the  obligees  to  pay  rents.  We  see 
no  reason  why  rents  should  not  be  charged  against  the  surety  from 
the  execution  of  the  bond  until  the  affirmance  in  this  court,  as  it 
does  not  ajjpear  when  the  mandate  was  issued  or  filed  in  the  court 
below,  or,  if  in  the  record,  the  surety  is  liable  for  rent  to  the  date  of 
filing  the  mandate. 

The  chancellor  below  has  made  the  surety  liable  from  the  date  of 
the  judgment,  and  this  is  erroneous,  because  the  stay  of  proceedings 
did  not  occur  until  the  execution  of  the  bond,  which  was  five  months 
after  the  judgment. 

There  was  no  judgment  for  rents  rendered  by  the  chancellor,  and 
hence  the  liability  of  the  surety  began  when  the  bond  was  given. 

The  chancellor  on  the  basis  as  to  time  has  fixed  the  rent  at  $2,200 
and  in  this  he  is  sanctioned  by  the  testimony.  He  has  credited  this 
rent  by  the  sum  of  $619.31  that  w^as  due  Wade  by  the  heirs,  and 
about  which  there  is  no  dispute.  Wade  was  entitled  to  one-eighth 
of  the  rent,  and  to  his  wife's  interest,  which  is  one-third,  all  of 
which  was  allowed  as  a  credit.  The  additional  credit  of  the  over- 
charge for  five  months,  that  corrects  the  error  below,  will  show  the 
balance  due  by  Wade  and  his  surety  in  the  action  where  all  of  the 
children,  or  those  entitled,  united  as  plaintiffs.    It  is  case  No.  4,113. 

After  the  return  of  the  case  a  partition  was  ordered  between  the 
children,  and  each  share  allotted  and  reported  to  court,  and  the  re- 
port confirmed.    From  that  order  of  confirmation  the  defendants. 
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Wade  and  wife,  appealed  and  that  was  affirmed,  and  separate  super- 
sedeas bonds  having  been  executed,  as  the  interests  of  the  chilaren 
had  been  severed  by  the  partition,  and  tlie  confirmation  of  the  re- 
port, separate  actions  were  instituted,  each  child  claiming  rent  for 
the  interest  allotted  him. 

In  another  of  these  actions  the  rent  is  charged  from  the  date  of  the 
judgment,  or  at  least  it  so  appears  from  the  record,  and  should  be 
corrected. 

The  point  made  by  both  parties  to  the  record  as  to  the  value  of  the 
annual  rental  of  the  property,  the  one  claiming  it  was  too  high  and 
the  other  too  low  an  estimate,  must  be  disiegarded,  as  the  chancel- 
lor's views  are  fully  sustained,  and  the  only  correction  to  be  made 
is  as  herein  indicated. 

It  is  contended  by  the  surety,  upon  whom  the  burden  of  payment 
rests,  as  the  principal  is  insolvent,  that  the  defendant.  Wade,  occu- 
pied a  dual  relation  to  this  property.  That  he  owned  an  interest  in 
his  own  right,  and  also  held  the  property  as  receiver  of  the  court, 
and  holding  it  as  such,  no  liability  can  be  imposed  on  the  surety  by 
reason  of  the  bond  superseding  the  several  judgments;  that  the 
defendant,  Wade,  must  be  proceeded  against  as  receiver  for  these 
rents. 

It  appears  that  Judge  Perkins  was  at  one  time  the  receiver  in  the 
original  action,  and  resigne<l,  and  from  that  date  we  find  no  order 
of  court  appointing  a  receiver  or  any  bond  given  by  Wade  for  the 
jierformance  of  such  a  duty;  still  it  appears  that  he  made  reports  as 
receiver;  was  ruled  against  as  such,  and  evidently  acted  as  if  he  had 
the  authority  to  rent  out  the  property  and  collect  the  rents. 

The  plaintiffs  and  co-tenants  with  him  evidently  submitted  to  his 
control  as  receiver,  expecting,  no  doubt,  the  litigation  would  speedily 
end,  determining  the  rijjhts  of  all  the  parties.  Wade  retained  the 
possession  of  this  property,  collected  und  disposed  of  the  rents  in  de- 
fiance of  the  claims  made  by  the  parties  in  interest,  and  by  the  exe- 
cution of  these  bonds  kept  them  out  of  possession,  and  there  is  no 
reason  why  he  and  his  surety  are  not  liable  for  the  rents. 

The  chancellor  declined  to  make  any  allowance  by  way  of  credit 
to  Wade  for  the  necessary  repairs  made  by  him  on  this  property 
while  he  actetl  as  receiver,  and  in  this  we  think  there  was  error. 

The  buildings  were  in  a  dilapidated  condition  and  needed  some 
repairs  to  mnke  them  tenantable,  and  being  necessary  and  occupy- 
ing the  position  of  a  co-tenant,  with  the  right  to  the  premisesjin  liti- 
gation, we  are  disiwsed  to  adjudge  that'  the  cost  of  such  repairs 
as  were  necessary  to  preserve  the  property,  or  to  keep  it  in  such  condi- 
tion as  to  make  it  habit^ible,  should  have  been  allowed  Wade  as  a 
credit.  If  any  repairs  were  made  on  that  portion  of  the  realty  al- 
lotted to  him  or  his  wife,^after  the  allotment  had  been  made,  he 
should  have  no  credit  for  them,  as  he  would  be  making  them  on  his 
own  estate  or  that  of  his  wife. 

As  the  judgment  must  be  reversed  in  order  that  the  correction  as 
to  the  accounts  of  rents  should  be  made,  and  a  credit  given  for  re- 
pairs, the  chancellor,  if  he  has  charged  the  appellant  with  rent  in  any 
of  the  separate  actions  from  the  date  of  the  judgment,  and  not  from 
the  execution  of  the  supersedeas  bond,  can  make  the  correction  as 
directed  in  the  joint  action  instituted  ou  the  bond  given  before  the 
repj)rt  of  partition  was  made. 

For  the  reasons  indicated  the  judgment  is  reversed,  that  the  errors 
may  be  corrected  and  the  accounts  stated  as  directed,  but  for  no 
other  purpose.  Remanded  for  further  proceedings  consistent  with 
this  opinion.    Reversed  on  original  and  affirmed  on  cross  appeal. 
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FUQUA  V.  FUQUA,  Ac. 

(Filed  May  14,  1891— iVbi  to  be  reported.) 

1.  Weight  of  chancellor's  judgment  on  questions  of  fact— Thin  case  involves 
mete  questions  of  fact,  and  the  evidence  offered  by  the  parties  is  irrecon- 
cilably conflicting ;  therefore,  the  chancellor's  Jndgment  will  not  be  dis- 
turbed. 

2.  Lien — Statute  of  frauds — A  vendee,  by  vVerbal  contract,  purchased  and 
paid  for  a  tract  of  land.  After  his  death  the  contract  of  purchase  can  not 
be  enforced,  because  it  was  not  in  writing,  but  the  vendee's  administratrix 
is  entitled  to  a  lien  on  the  land  to  secure  the  repayment  of  the  purchase 
money. 

8.  Evidence — The  testimony  of  a  father  for  himself,  concerning  conversa- 
tions and  transactions  with  his  deceased  son,  relating  to  the  parohase  of  the 
land  involved  herein,  is  incompetent  except  to  the  extent  that  the  plaintiff, 
the  son's  widow,  had  already  testified  concerning  such  transactions  and  con- 
versations. 

4.  Pleading — Plaintiff  having  sued  as  widow  and  guardian  of  her  children, 
and  the  evidence  heard  showing  a  right  by  her  to  recover  as  administratrix, 
it  was  proper  to  permit  her  to  file  an  amended  petition  making  herself  a 
party,  plaintiff,  in  her  capacity  as  administratrix. 

Sweeney,  Ellis  &.  Sweeney  and  Thomas  A.  Martin  for  appellant. 

J.  D.  Atchison  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  questions  in  this  case  are  of  fact  rather  than  of  law.  The  appel- 
lee, Mollie  Fuqua,  is  the  widow  and  administratrix  of  R.  M.  Fuqua, 
who  died  in  1888.  She  is  also  the  statutory  guardian  of  their  three 
children,  who  are  of  tender  years.  She  brought  this  action,  in  1889, 
in  the  name  of  herself,  as  widow,  and  the  three  children  against  her 
father-in-law,  R.  C.  Fuqua,  to  quiet  their  title  to  two  adjoining  tracts 
of  land,  one  of  thirty  and  the  other  of  forty  acres,  of  which  they 
were  in  possession. 

It  is  claimed  upon  her  side  that  the  father,  R.  C.  Fuqua,  in  or 
about  1881,  conveyed  to  his  son  the  thirty  acres  by  way  of  advance- 
ment, and  that  in  1882  he  verbally  sold  him  forty  acres  more  at  $50 
an  acre,  or  $2,000  in  all,  which  was  fully  paid,  but  the  land  never 
conveyed. 

Upon  the  other  hand  the  father  claims  that  he  sold  him  the  thirty 
acres  at  $50  an  acre,  which  was  paid,  but  no  deed  then  made,  and 
that  he  subsequently  let  him  have  the  use  of  forty  acres  more,  in- 
tending ultimately  to  give  it  to  him  by  way  of  advancement,  but 
that  no  deed  or  other  writing  to  this  effect  was  ever  executed. 

Much  testimony  has  been  taken  by  the  respective  parties  as  to 
these  diflFerences,  and  it  is  so  conflicting  as  to  oe  largely  irreconcil- 
able. We  have,  therefore,  in  judging  of  the  correctness  of  the  one 
version  or  the  other,  resorted  largely  to  our  knowledge  of  the  usual 
conduct  of  men  under  like  circumstances.  Our  conclusion,  after  a 
careful  reading  of  the  testimony,  is  that  the  decree  below  is  a  just 
one.  It  quiets  the  title  of  the  appellees  to  the  thirty  acres  by  direct- 
ing its  conveyance  to  them,  the  widow  to  have  dower  only  in  it, 
but  denies  their  right  to  the  forty-acre  tract,  giving  the  administra- 
trix of  R.  M.  Fuqua  a  lien  upon  it,  however,  for  the  $2,000  paid  for 
it.    As  it  clearly  appears  there  was  no  writing  evidencing  the  sale 
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of  the  last-named  tract,  its  conveyance  could  not  of  course  be  en- 
forced ;  our  statute  forbids  it. 

Subsequent  to  the  bringring  of  this  suit  the  appellant  made  and 
lodged  in  the  proper  cleric's  office  a  deed  to  the  thirty  acres,  con- 
forming in  its  terms  to  his  claim  that  it  was  purchased  by  his  son. 
It  was  never  accepted  by  the  appellees,  however,  and,  saving  it,  he 
testifies  there  was  never  any  wnting  executed  by  him  as  to  either 
tract. 

The  daughter-in-law  testifies,  however,  that  she,  upon  one  occa- 
sion, saw  a  deed  from  the  appellant  and  his  wife  to  the  thirty-acre 
tract  in  her  husband's  possession ;  that  she  read  it,  and  it  recited 
that  the  land  was  given  to  him  as  an  advancement.  She  appears  to 
be  a  woman  of  at  least  average  intelligence,  and  must  be  presumed 
to  have  been  able  to  know  that  it  was  a  deed ;  she  says  so.  She  is 
•confirmed  by  the  testimony  of  a  surveyor,  who  says  that  when 
making  a  survey  for  the  father  and  son,  in  1884,  a  deed  was  shown 
to  him  for  the  thirty  acres  from  the  former  to  the  latter.  He  is  un- 
able to  say  that  it  was  acknowledged  or  even  signed  by  those  named 
■as  grantors  in  the  caption,  as  he  only  read  the  first  part  of  it;  but 
he  says  the  father,  who  then  had  it,  said  it  was  to  be  destroyed,  as 
he  was  going  to  make  one  deed  to  both  the  thirty  and  the  forty 
^cres.  The  surv^ey  then  being  made  included  both  tracts,  and  the 
evidence  shows  that  the  father  whs  thereafter  often  importuned  by 
his  son,  who  had  fallen  into  ill  health,  to  make  a  deed  to  both  tracts, 
And  while  he  as  often  promised  to  do  so,  yet  he  never  complied. 

When  it  is  claimed  the  thirty  acres  was  advanced  to  the  son  and 
the  deed  made,  the  father  had  three  living  children.  The  evidence 
shows  that  in  that  year  he  deeded  to  one  of  the  other  two,  by  way 
of  advancement,  land  valued  at  $1,500,  and  to  the  other  land  valued 
-at  $1,000,  and  there  is  some  testimony  tending  to  show  that  he  then 
intended  to  build  a  house,  costing  $500,  for  the  grantee,  upon  the 
last-named  tract.  It  is  reasonable  to  suppose  that,  as  the  son  was 
then  considerably  past  his  majority,  the  father  would  have  not  only 
made  a  like  advancement  to  him,  but  that  he  would  have  conveyed 
the  property  to  him.  No  reason  is  shown  why  he  should  not  then 
have  made  a  like  advancement  to  him,  and  the  presumption  of  it  is 
strengthened  by  the  fact  that  he  appears  to  have  been  the  Beigamin 
of  his  family.  Not  to  have  done  so  would  have  been  strange  and 
tmnatural. 

At  least  five  witnesses,  if  not  more,  testify  that  they  heard  the 
lather  say  that  he  had  advanced  the  thirty  acres  to  his  son  and  sold 
him  the  forty  acres.  Some  of  them  heard  it  talked  over  between 
the  two ;  while,  upon  the  other  hand,  several  testify  that  they  heard 
the  son  say  that  his  father  had  sold  him  the  thirty  and  given  him 
the  use  of  the  forty  acres. 

Under  section  606  of  the  Civil  Code  the  evidence  of  the  appellant 
as  to  conversations  between  and  trausiactions  with  his  deceased  son, 
is  only  competent  so  far  as  it  relates  to  such  as  the  widow  had  al- 
ready t^tlfied  about ;  and  to  this  extent  we  have  considered  it.  It 
is  quite  natural  for  the  witnesses,  who  after  the  lapse  of  years  detail 
these  conversations,  to  get  the  two  tracts  mixed ;  and,  to  say  the 
least,  the  positive  testimony  as  to  which  tract  was  sold  and  which 
advanced,  is  in  equipoise  In  fact  we  are  inclined  to  think  that  it 
preponderates  for  the  appellees ;  but  if  only  in  equipoise,  yet  it  is  a 
question  of  fact.  The  chancellor  below  likely  knew  the  witnesses, 
and  his  opportunities  to  judge  of  the  truth  of  the  matter  were  supe- 
rior to  ours,  and  under  such  circumstances  his  conclasion  should  not 
he  disturbed. 
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•  ♦'  '.  The  son  had  a  family,  and  we  can  not  see  why  the  father  should 

:.' '  '  not  only  have  advanced  estate  to  him  when  he  did  to  his  dau^hters^ 

■'     •    ,  but  why  he  shouM  not  also  have  conveyed  it  to  him.    The  evidence 

«   ..  shows  that,  for  a  man  of  his  means,  he  erected  fair  improvements- 

.  upon  the  thirty-acre  tract.    He  built  a  dwelling-house  and  other 

necessary  buildingrs  upon  it,  costing  several  hundreds  of  dollars. 

His  health  was  likely  even  then  declining,  and  it  is  not  reasonable 

to  suppose  that  with  a  dependent  family  he  would  have  done  so- 

without  having  the  scratch  of  a  pen  to  show  his  right  to  the  land. 

Other  general  circumstimces,  which  neefl  not  be  enumerated,  sup-^ 

port  the  claim  of  the  appellees  as  to  the  thirty-acre  tract  In  addition 

,  to  their  evidence  of  a  positive  character.   As  to  it  the  case  is  not  one 

of  an  unexecuted  gift,  but  it  is  an  executed  one,  made  so  by  an  ac- 

V  cepted  cenveyance  shown  to  have  been  in  the  possession  of  the  gran- 

'    .  tee  at  one  time. 

It  is  said,  however,  the  judgment  does  not  provide  that  the  deed 
'  •  ordered  to  be  made  to  the  appellees  for  the  thirty  acres  shalU  in  imi- 

,  tation  of  the  deeds  to  the  appellant's  other  children,  contain  a  rever- 

sionary clause.  They  show,  however,  that  the  land  was  only  to 
revert  to  the  grantor  in  case  of  the  grantee  dying  childless ;  and  if 
we  assume  that  the  deed  to  R.  M.  Fuqua  contained  a  like  clause,, 
yet  he  is  dead,  leaving  children. 

Complaint  is  also  made  that  the  decree  does  not  charge  the  son 
with  the  $1,500  for  the  thirty  acres  as  an  advancement.  It  should 
not  do  so.  It  was  not  the  occasion  or  time  for  doing  so.  Nor  was  it 
error  to  allow  the  amended  petition  to  be'filed  when  the  amended 
Judgment  was  rendered,  making  the  administratrix  a  party,  plain- 
tiff. 

The  judgment  recites  that  it  had  been  tendered  more  than  six 
months  before.    It  merely  united  the  party  wh«)  was  entitled  to  re- 
1  cover  any  money  that  had  been  paid  by  the  decedant  for  land,  the 

conveyance  of  which  to  the  heirs  could  not  be  enforced  by  reason  of 
no  writing  having  been  executed  evidencing  the  purchase.  The 
issue  as  to  it  had  been  fully  made  by  the  parties  already  in  court; 
the  testimony  had  been  taken  upon  it,  and  it  merely  supplied  a  nec- 
'  essary  party. 

The  judgment  of  April  29, 1890,  as  amended  by  that  entered  upon 
the  following  day,  is  at&rmed. 


<!• 


Bates,  &c.  v.  Commonwealth. 
\  (Filed  May  30,  \m\—Noi  to  be  reported.) 

1.  Criminal  law— Continuance — The  trial  court  being  authorized  to  exer- 
cise a  legal  discretion  concerning  the  granting  of  continuances  in  criminal 
cases,  its  decision  relating  thereto  will  not  be  reversed  by  this  conrt  nnleaa- 
this  discretion  has  been  so  exercised  as  to  deprive  the  accused  of  a  fair- 
trial. 

2.  Same — Under  the  circamstanoes  of  this  case  appellants  were  entitled  to 
a  continuance  on  account  of  the  unavoidable  absence  of  the  attorney  upon 
whom,  in  good  faith,  they  had  relied  to  conduct  their  defense. 

8.  Same — Improper  conduct  of  attorney  for  the  Commonwealth — On  the  trial  of 
appellants  for  the  murder  of  W.,  the  court  instructed  the  jury  that  W.,  in 
the  events  preceding  the  kiUing,  was  not  acting  as  a  peace  officer.  The 
attorney  for  the  Commonwealth,  in  his  argument  to  the  jury,  was  permitted 
to  state,  notwithstanding  appellants'  objection  thereto,  that  at  the  time  of 
the  kiUing  appellants  knew  that  W.  was  a  peace  officer,  and  was  acting  a» 
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«ach.     Held — That  in  this  trial  that  armament  was  improper  and  prejadioial 
to  appellants. 

4.  Satne — Arrests — A  peace  officer  can  make  an  arrest  only  in  obedience  to 
A  warrant,  or  without  one  only  when  a  pablic  offense  is  committed  in  his 
presence,  or  he  has  reasonable  grounds  for  believing  that  the  person  he  is 
about  to  arrest  has  committed  a  felony.  A  private  party  may  arrest  a  per- 
son without  a  warrant  when  he  has  reasonable  grounds  for  believinj<  that 
the  party  arrested  has  committed  a  felony.  But  the  officer  or  person  mak- 
ing the  arrest  must  inform  the  party  arrested  of  his  intention,  to  arrest 
iiim,  of  the  offense  charged,  and  if  acting  under  a  warrant  must  say  so,  and 
^how  it  if  demanded. 

Bobert  J.  Breckinridge  for  appellants. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Boj'le  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Early  in  February,  1891,  the  appellants,  Pomp  Bates  and  Georjre 
Ward,  rafted  some  timber  from  their  home  in  Clay  county  down 
the  Kentucky  river  to  Frankfort,  arriving  at  thnir  de-^tination  on 
the  evening  of  the  fifth  day  of  the  month.  They  left  for  home  on 
the  same  day  on  a  night  train  going  via  Lexington  and  Junction 
CJity,  which  was  the  usual  route  back  to  their  homes. 

They,  with  other  raftsmen,  arrived  at  the  last-named  town  some- 
time before  daylight,  on  the  morning  of  the  6th  of  February,  where 
they  had  to  change  trains,  and  where  they  learned  they  would  have 
to  wait  several  hours  before  they  could  get  a  homeward-bound  train. 

Shortly  after  daylight  the  appellant.  Bates,  and  two  other  rafts- 
men. Little  and  Neal,  went  to  the  saloon  of  one  Russell,  where  each 
ifot  a  drink,  the  price  charged  for  the  three  being  thirty  cents.  After 
paying  for  them  Little  asked  Russell  if  he  did  not  sell  three  drinks 
for  a  quarter.  The  response  was,  someticnas  he  did  attd  sometimes 
he  did  not.  This  conversation  was  repeated,  when  Ruasell  ordered 
them  out  of  the  saloon,  at  the  same  time  reaching  under  the  counter 
as  if  for  something  to  enable  him  to  enforce  his  order.  As  he  did  so 
Little  and  Batt^s  put  their  hands  in  their  pockets  as  if  to  draw  weap- 
ons, but  none  were  exhibited,  one  of  them  having  first  told  Russell 
to  put  them  out.  They  then  left  the  saloon,  and  all  trouble  for  the 
time  ended.  Soon  after  Russell  told  one  Sampson,  and  he,  in  turn, 
told  his  brother-in-law,  George  Wells,  what  had  occurred. 

The  latter  claimed  to  be  the  marshal  of  the  town,  and  he  sum- 
moned Sampson  and  Russell  to  go  with  him  and  arrest  the  men 
who  had  been  at  the  salcx)n.  It  does  not  appear  upon  what  chai-ge. 
but  presumably  upon  the  idea  that  they  were  carrying  concealed 
deadly  weapons.  They  were  found,  in  company  with  other  rafts- 
men, among  whom  was  the  appellant,  Ward,  at  an  eating-house, 
waiting  for  their  breakfast.  The  testimony  is  uncontradicted  that 
when  W^ells  and  his  assistants  arrived  there,  all  was  quiet  and  peace- 
able. Russell  remained  at  the  outer  door,  having  pointed  out  Little 
and  Bates  as  two  of  the  men  who  were  at  his  saloon.  Sampson  and 
Wells,  the  latter,  as  the  testimony  tends  to  show,  having  a  drawn 
pistol,  approached  Little,  commanding  him  to  give  up  his  arms. 
lie  at  once  got  out  his  pistol  and  surrendered  it.  They  took  him  to 
the  door  and  put  him  in  charge  of  Russell. 

At  this  time  the  appellant.  Bates,  was  sitting:  to  one  side  asleep. 
He  had  been  complaining  of  feeling  badly,  and  was  no  doubt  worn 
out  with  his  trip,  he  having  been  the  steersman  upon  his  raft  in 
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coming  down  the  river.  Wells  and  Samppon  took  hold  of  him,  or 
j>0H.sibly  Uut  one  of  them,  the  testimony  tending:  to  show,  however* 
that  eadi  then  hiid  a  drawn  pistol  in  his  hand.  As  Bates  awoke  and 
raiaei  up  hf  started  to  draw  his  pistol.  There  was  a  little  scuffle^ 
Just  thed  the  rippellant,  Ward,  who  was  near,  said,  with  an  oath, 
**Tiirn  hiiij  k>ose!"  Immediately  he  and  Sampson  fired  at  each 
other,  it  U  doubtful  which  one  did  so  first.  A  general  fight  at 
once  ensued,  in  whi(  h  a  good  many  shots  were  fired.  There  is  evi- 
dence teiidintr  to  show  that  both  Bates  and  Wells  used  their  pistols, 
the  latter  beiny^  killed,  and,  as  indicated  by  circumstances  at  least,, 
the  appt^lhuit,  Bates,  fired  the  fatal  shot. 

The  contending  parties  appear  to  have  been  strangers  to  each 
other.  Wellfl  hiid  on  the  usual  dress  of  a  police  officer,  but  there  is 
testiniuny  nhowiug  that  the  employes  of  tne  railroad  dressed  much 
the  HUiio  way. 

Under  our  law  one  wlio  is  in  fiict  a  peace  officer  can  only  make  an 
arrt^t  in  oi*fdie»nce  to  a  warrant,  or  without  one  when  a  public  of- 
fen^^e  b  (onunitted  in  his  presence,  or  he  has  reasonable  grounds  for 
believing  that  the  person  he  is  about  to  arrest  has  committed  a 
felony,  iind  a  private  person  may  do  so  when  he  has  reasonable 
grounds  fur  lielieving  that  the  party  has  committed  a  felony. 

If  there  be  tva-^onable  opportunity  the  person  attempting  to  make 
the  arro-^t  inuat  inform  the  party  about  to  be  arrested  of  his  inten- 
tion, i>r  ihe  utit  nse  charged,  and  if  acting  under  a  warrant  must  say 
so,  and.  if  denianded,  show  it.    Criminal  Code,  sections  86,  37,  39. 

The?;e  statutory  provisions  have  been  enacted  as  a  safeguard  of 
that  per'^euul  liberty,  the  careful  protection  of  which  is  the  boast' of 
the  ctjinnnni  hiw,  and  to  which  every  person,  without  regard  to  con- 
dititin  ui  life,  b  entitled. 

The  piirtiis  who  were  attempting  to  arrest  the  appellants  had  no 
warrant,  nor  tlUl  they  give  any  notice  of  their  purpose.  In  law  they 
stuud  upon  tiit'  footing  of  private  individuals  merely,  and  the  lower 
conn  pruiH  rl¥  adopted  this  view  in  instructing  the  jury. 

The  ap|K'll7iol8  were  indicted  for  murder,  foumi  guilty  of  man- 
elauirhter,  and  their  punishment  fixed  at  the  highest  limit,  to-wit: 
twenty-nne  yejirs  confinement  of  each  in  the  penitentiary. 

They  eoin plain  of  the  result  upon  several  grounds.  The  court, 
over  ilieir  objection,  allowed  witnesses  to  testify  in  substanw  that 
AVelis  was  marshal.  This,  however,  was  cured  by  an  instruction  to 
the  jury  that  he  was  not  such  offitter.  The  appellants  could  not, 
tJuTeftue,  have  been  prejudic^^  by  this  evidence. 

Twn  ether  objections  are,  however,  urged  which,  to  our  minds» 
show  that  the  jucused  did  not  have  surh  a  trial  as  is  guaranteed  to 
thenj  by  the  fnn<laniental  law  of  the  land.  They  consist  in  the  con- 
duct i>\  the  iiri^unient  of  the  case  by  the  prosecuting  attorneys,  and 
the  refusid  of  the  court  to  grant  a  continuance,  or  at  least  a  delay  of 
the  trial  until  the  attorney,  upon  whom  the  accuseil  relietl,  could  be 
prt^^nt. 

As  jdrejnly  wild,  the  court  instructed  the  jury  that  the  deceased 
was  nut  the 'marshal  of  the  town.  Afterward,  and  during  the  argu- 
ment of  the  case  to  the  jury,  some  of  the  attorneys  for  the  State 
asserted  tlnit  he  was,  and  one  went  so  far  as  to  say:  **  Wells  went  to 
the  (isdnes  hun.se  to  arrest  defendants,  dressed  as  marshal,  with  blue 
coat  on  with  bniss  buttons,  and  marshal's  shield  on  breast  of  hi* 
vj^t.  He  fteEieved  he  was  marshal  and  had  the  right  to  arrest  de- 
feiidants,  Uefendants  knew  Wells  was  marshal,  because  Ed.  Gaines, 
in  their  presence  and  hearing,  said :  *Hold  on  !  Don't  shoot ;  that  is 
the  anir^^hid.' '' 
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The  appellants,  at  the  time,  objected  to  these  statemente;  but  the 
court,  although  it  had  in  efTect  already  excluded  this  evidence  by 
tellinjc  the  jury  that  the  deceased  was  not  marshal,  overruled  the 
objection  and  permitted  the  attorneys  to  make  them.  This  ruling: 
was  contradictory  of  the  instructions.  It  was  made  in  the  presence 
of  the  jury,  and  without  any  qualification  even.  Their  attention 
was  specially  called  to  the  matter  by  the  objection  of  the  appellants, 
and  the  failure  of  the  court  to  sustain  it  and  either  stop  the  attor- 
neys from  making  such  statements,  or  warn  the  jury  that  they  must 
not  consider  them,  might  well  be  regarded  by  them  as  a  legal  sanc- 
tion of  their  truth  and  correctness  in  law. 

CJonsiderable  latitude  must  of  course  be  allowed  to  counsel  in  the 
argument  of  causes;  but  this  contradiction  in  the  action  of  the  court 
was  well  calculated  to  mislead  the  jury  and  prejudice  the  appellants^ 

We  might  hesitate  to  revei'se  the  judgment  upon  this  ground 
alone,  but  another  error  supplements  it,  and  the  two,  taken  together, 
manifest  that,  although  the  case  was  tried  before  a  judge  deservedly^ 
eminent  for  ability  and  iinpartiality,  yet  the  appellants  have  not 
had  a  fair  trial. 

The  affidavit  for  a  continuance  discloserl  that  the  appellants  had 
employed  a  lawyer  of  their  own  county,  in  wliom  they  had  confi- 
dence, and  upon  whom  they  relied  to  attend  to  their  case;  that  he 
was  the  lirst  attorney  retained  by  them;  was  at  their  examining 
trial;  had  consulted  with  them,  and  in  fact  understood  their  case 
better  than  any  one  else,  including  themselves,  owing  to  their  hav- 
ing been  confined  in  jail  and  unable  to  see  to  it  in  person ;  that  they 
were  informed  by  telegram  from  him  that,  owing  to  duties  incum- 
bent upon  him  as  an  officer  of  the  United  States,  he  could  not  be  in 
attendance  on  the  day  fixed  for  trial,  but  could  be  present  by  the 
second  day  thereafter. 

A  refusal  to  gmnt  a  continuance  is,  under  section  280  of  our  Crim- 
inal Code,  subject  to  exception.  If  it  appear  that  the  defendant  is 
entitled  to  it.  then  a  refusal  of  it  is  ground  for  reversal  upon  appeal. 
If  it  were  not  so,  then  the  accused  would  be  deprived  of  a  fair  trial. 
If,  for  instance,  a  material  witness  for  him  be  absent,  and  due  dili- 
gence has  been  exercised  to  procure  his  attendance,  it  would  be  a 
reversible  error  to  compel  the  defendant  to  try  without  having  the 
benefit  of  the  testimony. 

We  do  not  of  course  mean  that  the  trial  court  has  no  dis?retion  in 
the  matter  of  continuances.  It  is,  however,  a  legal  one,  and  if  it  be 
so  exercised  as  to  deprive  the  accused,  when  not  in  fault,  of  a  fair 
trial,  justice  requires  that  he  should  not  be  remediless. 

This  killing  took  place  on  the  6th  of  February.  The  appellants 
were  away  from  home  and  among  strangers;  they  were  arrested 
upon  the  same  day  and  confined  in  jail  until  their  conviction.  The 
indictment  was  found  on  the  eigh'ti-enth  day  of  the  month,  and 
their  motion  for  a  continuance  having  been  overruled  they  were,  at 
the  indictment  term,  tried  and  convicted  on  the  2d  of  March,  all 
within  twenty-four  days. 

While  a  speedy  transaction  of  judicial  business  is  to  the  interest 
of  the  public,  yet  it  should  never  be  had  at  the  expense  of  justice, 
which  must  always  be  regarded  as  the  paramount  purpose  of  judi- 
cial investigation.  It  is  true  cases  should  not  ordinarily  be  con- 
tinued upon  the  sole  ground  of  absence  of  counsel. 

Wharton  says:  "Continuances,  on  motion  of  the  defendant,  may 
be  granted  on  three  principal  grounds  ;********* 
2d.  An  affidavit  setting  forth  the  inability  of  the  defendant  and,  in 
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certain  extreme  cases,  of  his  counsel,  to  attend  the  trial."    2  Ana. 
Crim.  Law,  section  2929. 

One  accused  of  crime  should  not  be  forced  to  trial  at  the  indict- 
ment term,  in  the  absence  of  his  counsel,  or  of  an  attorney  upon 
whom  he  mainly  relies  in  good  faith  to  conduct  his  defense.  Here 
the  accused  were  upwards  of  a  hundred  miles  from  home.  They 
appear  to  have  at  once  employed  a  lawyer  of  their  own  county, 
well  known  to  them,  and  in  whom  they  not  only  say,  but  it  may  be 

§  resumed  from  their  acquaintance  with  him,  they  had  full  confl- 
ence.  So  far  as  this  record  shows  they,  in  good  faith,  relied  upon 
him  to  conduct  their  defense.  They  were  indicted  in  a  few  days 
after  the  killing;  they  were  in  jail,  and  in  twelve  days  after  they 
were  indicted  they  were  tried  and  convicted,  although  the  court  had 
notice  from  their  affidavit  that  the  attorney  upon  whom  they  relied 
would  be  present  in  two  days  thereafter. 

The  case  should  either  have  been  continued  until  the  next  term, 
or  until  the  time  when  the  attorney  had  telegraphed  he  would  be 
present.  The  circumstances  made  it  one  of  those  "extreme  cases" 
where  continuances  should  be  srranted,  and  the  refusal  of  it  was 
such  an  abuse  of  legal  discretion  as  requires  the  interference  of  this 
court. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 
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MoNTFORT  V.  Commonwealth. 

Walker  v.  Same. 

{Filed  May  6,  1891.) 

1.  Bitting  on  elections — Any  person  who,  in  this  State,  bets  upon  an  elec- 
tion "under  the  Constitution  and  laws  of  the  United  States,"  whether  held 
in  this  State  or  some  other  State,  is  f2:uilty  of  a  violation  of  section  1  of 
article  2,  chapter  47,  General  Statutes,  and  subject  to  the  penalty  imposed 
by  that  statute. 

2.  The  limitation  of  five  years  prescribed  by  section  18  of  article  1,  chapter 
47,  General  States,  applies  to  prosecutions  for  bettinfjr  on  elections. 

3.  Withdrawal  of  bet — When  a  proposition  to  bet  is  made  and  is  accepted, 
and  any  thin^  of  value  is  put  in  issue,  the  bet  is  complete  and  the  penalty 
attaches,  and  the  fact  that  the  bet  is  afterwards  withdrawn  constitutes  no 
defense. 

L.  W.  McKee  for  appellants. 

■  P.  W.  Hardin  and  J.  S.  Morris  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Young, 
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These  two  ca-fes  involve  the  same  questions  and  they  will  be  con- 
sidered together. 

The  indictments  were  returned  against  appellants  by  the  grand 
jury  of  Anderson  county,  on  the  8th  of  June,  1889,  charging  that 
they  committed  the  offense  of  unlawfully  wagering  and  betting 
things  of  value  upon  an  election  held  under  the  Constitution  and 
laws  of  the  United  States,  committed  in  manner  and  form  as  fol- 
lows, to-wit : 

The  said  Paul  Montfort  did  in  the  one  case,  and  P.  C.  Walker  in 
the  other,  in  the  said  county  of  Anderson,  on  the day  of  Octo- 
ber, 1888,  and  before  the  finding  of  this  indictment,  and  before  the 
holding  of  the  presidential  election — that  is,  the  election  which  was 
had  and  held  in  the  several  States  of  the  United  States  of  America, 
including  the  State  of  Indiana,  in  the  month  of  November,  1888, 
under  the  Ck)nstitution  and  laws  of  said  United  States,  for  the  elec- 
tion of  electors  of  a  president  and  vice-president— unlawfully  wager 
and  bet  things  of  value,  to-wit:  A  certain  horse,  called  a  **pony," 
then  about  three  years  old,  and  of  the  value  of  $50,  with  one  P.  C. 
Walker,  upon  the  election  aforesaid,  to-wit:  Upon  the  result  of  3aid 
election  in  the  State  of  Indiana.    Against  the  peace,  &c. 

To  this  indictment  the  appellant  filed  a  demurrer,  which  was 
overruled  by  the  court. 

Upon  a  trial  of  the  case  the  jury  found  the  defendant  guilty,  and 
the  court  rendered  a  Judgment  against  appellant  for  $100,  and  from 
this  judgment  he  has  appealed. 

The  appellant  moved  the  court  to  arrest  judgment  upon  the  ver- 
dict of  the  jury,  because  the  facts  stated  in  the  indictment  did  not 
-constitute  a  public  offense  within  jurisdiction  of  the  court. 

Section  124,  Criminal  Code,  provides  that  che  indictment  must  be 
direct  and  certain  as  regards  the  party  charged,  the  offense  charged, 
the  county  in  which  the  offense  was  committed,  the  particular  cir- 
cumstances of  the  offense  charged,  if  they  be  necessary  to  constitute 
a  complete  offense. 

The  indictment  in  this  case,  tested  by  the  above  section,  fully 
conforms  to  the  rules  therein  laid  down.  Appellant  urges  that  it  is 
no  violation  of  the  act  in  question  to  bet  upon  the  result  of  an  elec- 
tion in  the  State  of  Indiana,  held  under  the  Constitution  and  laws 
of  the  United  States. 

The  act  annexes  a  penalty  against  any  person  in  this  State  who 
bets  upon  any  election  under  the  Constitution  and  laws  of  the  United 
States.  It  was  intended  by  the  Legislature  to  prevent  the  perni- 
cious practice  of  persons,  within  the  jurisdiction'  of  this  State,  bet- 
ting upon  the  elections  therein  designated,  it  matters  not  when  or  in 
what  State  they  were  holden.  The  law  acts  directly  upon  the  person 
who  is  in  this  State  at  the  time  the  bet  is  made.  Betting  on  elec- 
tions is  purely  a  statutory  offense,  and  while  originally  it  was  not 
denominated  gaming,  the  Legislature  has  seen  proper  to  make  it  so. 

Section  18  of  article  1  of  chapter  47,  regulates  the  time  in  which 
prosecutions  for  betting  on  elections  shall  commence  or  be  barred. 

Montfort  alleges  that  the  bet  alleged  to  have  been  made  was  made 
upon  certain  conditions.  The  stake-holder  proves  that  the  bet  was 
made,  and  the  stakes  put  up  in  his  hands.  That  it  was  afterward 
withdrawn  is  no  defense.  The  act  of  betting  had  already  been  com- 
mitted in  violation  of  law.  It  is  the  wagering  and  betting  any  sum 
of  money  or  thing  of  value  that  is  denounced;  and  when  the  propo- 
sition is  made  to  bet  and  is  accepted,  and  any  sum  of  money  or 
thing  of  value  is  put  in  issue,  the  bet  is  completed  nnd  the  penalty 
attaches. 
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The  instructions  priven  by  the  court  in  both  of  these  cases  are  as 
favorable  to  the  defendants  as  they  could  ask.  Perceiving:  no  error 
to  the  prejudice  of  the  appellants  in  the  records,  the  judgment  in 
each  of  the  cases  is  affirmed  with  damages. 


SUPERIOR  COURT  ABSTRACTS. 


OwxNTON,  Squibestille  &  Ball^h  Landino  Tdbnpike  Co.  y.  Thomas. 

Filed  April  29,  1801.     Appeal   from   Owen  Circuit    Court.     Opinion  of  the 
court  by  Presiding?  Judge  Barbour,  reversing. 

1.  Subscription  to  tumptkj  company — Amcnarnent  of  charter — One  of  the  in- 
corporators of  a  turnpike  corporation,  organized  under  chapter  66  of  the 
General  Statutes,  can  not  escape  the  payment  of  a  subscription  to  the  com- 
pany upon  the  ground  that  the  articles  of  incorporation  have  been  amended, 
as  he  assented  to  the  changes,  and  after  the  adoption  of  the  amended  arti- 
cles promised  to  pay  his  subscription. 

2.  Intiefimteness  in  charter  of  corporation — The  fact  that  the  articles  of  in- 
corporation are  indefinite  as  to  the  object  of  incorporation  does  not  release 
the  defendant  from  his  obligation  to  pay,  as  the  object,  if  not  sufilciently 
certain,  has  been  made  so  by  the  act  of  the  parties  in  the  location  and  par- 
tial construction  of  the  road. 

Thomas  R.  Gordon  and  J.  VV.  Greene  for  appellant;  Lindsay  &  Botts  for 
appellee. 

Jones,   ex-pabte. 

Filed  April  29.  1891.     Appeal  from  Whitley   Circuit  Court.     Opinion  of  the 
court  by  Judge  Young,  reversing,  Presiding  Judge  Barboun  dissenting. 

1.  An  appeal  lies  to  this  court  from  an  order  of  the  circuit  court,  refusing 
to  allow  the  claim  of  an  officer,  payable  out  of  the  public  treasury,  without 
reference  to  the  amount.  ^ 

2.  T  he  circuit  judge  haa  no  right  to  refuse  to  alloiu  the  claim  of  a  jailer  for 
dieting  a  prisoner,  upon  the  ground  that  it  has,  in  some  way  not  shpwn  by 
the  record,  been  made  to  appear  to  him  that  the  jailer  negligently  permit- 
ted the  prisoner  to  escape.  An  officer  can  not  thus*  be  convicted  of  mis- 
feasance in  office. 

Presiding  Judge  Earbour  dissenting,  holds  that  no  officer  of  the  Com- 
monwealth is  entitled  to  compensation  for  services,  when,  in  rendering 
these  services,  he  has,  by  his  failure  to  do  his  duty,  brought  upon  the  Stat« 
a  loss  greater  than  his  services  are  worth,  and  as  the  judgment  recites  that 
the  fact  stated  therein  as  a  reason  for  rejecting  the  claim  '^appears  to  the 
satisfaction  of  the  court,"  it  must  bo  assumed,  in  the  absence  of  a  bill  of 
exceptions,  that  evidence  was  heard  and  that  it  sustained  the  court  in  ita 
conclusion. 

Thomas  Adkins  for  appellant. 

GOODPASTEB,  GD^K  V.  CONNOB  &  ElMBBOUQB. 

Filed  April  29,  1891.     Appeal  from  Bath  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Judge  Young,  reversing. 

An  insolvent  debtor  may  insure  his  life  in  a  reasonable  sum  for  the  benefit  of 
his  infant  children,  who  are  dependent  upon  him  for  a  support,  and    hia 
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creditors  can  not  complain,  in  the  absence  of  any  intention  npon  his  part 
to  defraud. 

An  insolvent  father  insured  his  life  for  the  benefit  of  his  only  child,  who 
ivaa  dependent  upon  him  for  a  support,  and  in  order  that  he  might  be  able 
to  save  enough  out  of  his  earnings  to  pay  the  premiums,  which  amounted 
to  $190  per  year,  he  sent  the  child  to  his  grandfather,  who  provided  for  him 
without  charge.  In  this  action  by  antecedent  creditors  of  the  father  to . 
subject  the  proceeds  of  the  insurance  policy  to  the  extent  of  premiums 
paid.  Held — That  as  the  insurance  was  not  unreasonable  in  amount,  and 
there  was  no  intent  to  defraud,  creditors  can  not  complain. 

C.  W.  Goodpaster  for  appellant;  B.  Gudgell  for  appellees. 

Shbadbb  v.  Shbadbb. 

Filed  April  29, 1891.    Appeal  from  Oldham  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  affirming. 

Divorce — Maintenance  of  infant  children — Discretion  of  chancellor — In  this  ac- 
tion for  a  divorce,  in  which  there  was  an  application  for  an  allowance 
against  the  husband  for  the  maintenance  of  infant  children,  this  court, 
npon  a  former  appeal,  directed  the  chancellor  to  enter  a  judgiilent  for  $75 
a  year,  to  be  increased  or  diminished  in  the  future  in  the  discretion  of  the  ' 
chancellor.  The  chancellor  refused  to  make  the  allowance  date  from  the 
filing  of  the  suit,  but  rendered  judgment  for  $75  per  year,  to  date  from  the 
filing  of  the  mandate.  Held — That  this  court  ean  not  say  that  the  chancel- 
lor abused  his  discretion. 

Stone  &  Sudduth  for  appellant;  J.  S.  Morris  for  appellee. 

DeatjL£y*s  adm'b  v.  Fowbb. 

Filed  April  29, 1891.    Appeal  from  Bath  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Judge  Young,  affirming. 

Questions  of  fact— kf^  the  only  question  in  this  case  is  one  of  fact,  and  the 
judgment  is  not  palpably  against  the  weight  of  the  testimony,  this  court 
will  not  reverse. 

C.  W.  Goodpaster  for  appellant;  B.  Gudgell  for  appellee. 

Mendel  &  Co.  v.  Einnimouth  Bbos. 

Filed  April  29,  1891.    Appeal  from  Butler  Circuit  Court.     Opinion  of   the 
court  by  Judge  Yost,  affirming. 

1.  Appeals  to  circuit  court — Ii regularities  ivaived  Although  the  proceedings 
npon  the  taking  of  an  appeal  from  the  quarterly  court  to  the  circuit  court 
were  irregular  and  defective,  in  that  a  copy  of  the  judgment  was  not  filed 
until  the  case  was  called  for  trial,  and  in  that  no  sum'uious  or  superftodeas 
was  issued  on  the  appeal,  yet  all  irregularities  were  waived  by  a  failure  to 
object  to  the  jurisdiction  of  the  court  until  after  the  jury  had  been  im- 
paneled. 

2.  Authority  of  attorney  to  enter  appearance — As  the  attorney  who  announced 
ready  for  trial  in  the  circuit  court  was  the  same  attorney  who  brought  the 
anit  in  the  quarterly  court,  and  who  prosecuted  it  in  that  court,  the  circuit 
court  and  this  court,  the  claim  that  he  had  no  authority  to  enter  the  appear- 
ance of  bis  clients  is  not  sustained  by  th^  record. 

3.  /Refusal  to  accept  note — Statute  of  frauds — Consideration — Appellants  placed 
in  bank  for  collection  a  debt  against  D.,  with  instructions  to  exchange  it 
for  a  note  which  appellees  would  sign  as  D.'s  sureties.  Appellees  sent  to 
the  bank  a  note  signed  by  D.  and  by  them  as  his  sureties,  but  the  amount 
was  not  correct,  and  the  bank,  refusing  to  accept  it,  returned  it  to  appellees 
for  correction.  Appellees  refused  to  sign  another  note,  claiming  that  the 
collaterals  D.  had  assigned  to  them  as  indemnity  were  worthless.  Held — 
That  when  the  bank  refused  to  accept  the  note  signed  by  appellees,  the 
parties  bore  the  same  relation  to  each  other  that  they  did  before  the  note 
was  signed  ;  and  appellees'  undertaking  being  to  answer  for  the  debt  of 
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another,  it  is  within  the  statute  of  frauds.  The  mere  faot  that  D.  secured 
appellees  by  collaterals  is  not  sufficient  to  bind  them  in  the  absence  of  any 
written  promise  upon  their  part  which  appellants  would  accept.  Besides, 
there  was  no  consideration  for  appellees'  promise,  as  appellants  did  not 
surrender  their  demand  against  D. 

6.  L.  D.  Guffy  for  appellants  ;  W.  A.  Helm  and  Edward  W.  Hines  for  ap- 
pellees. 

Bbown  y.  Headt. 

Filed  April  29,  1891.    Appeal  from  Fayette  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  affirming. 

/^fs  adjudicata — A  former  j-udgment  is  conclpsive  only  as  to  facts  directly 
and  distinctly  put  in  issue,  and  the  finding  of  which  is  necessary  to  uphold 
the  judgment. 

In  an  action  against  a  surviying  partner  to  recover  upon  an  account  for 
services  to  the  firm,  the  administrator  of  a  deceased  partner  was,  upon  his 
own  motion,  made  a  defendaLt,  and  pleaded  as  a  set-off  a  note  executed  by 
plaintiff  to  his  intestate,  alleging  that  plaintiff  had  agreed  at  the  time  of 
the  execution  of  the  note  that  what  might  be  due  him  for  his  services  to  the 
firm  should  be  credited  on  the  note.  Plaintiff  filed  a  reply,  pleading  non  est 
jactum  and  want  of  consideration  for  the  note,  and  denying  that  he  had 
agreed  that  the  amount  due  him  for  his  services  should  be  credited  thereon. 
Under  an  instruction  to  the  jury  that  they  were  not  authorized  to  set  off  any 
part  of  the  note  against  plaintiff's  account,  unless  they  believed  that  he  had 
signed  the  note  for  a  valuable  consideration,  and  had  agreed  that  his  services 
to  the  firm  should  be  applied  to  its  payment,  the  jury  found  for  plaintiff. 
Held — That  the  judgment  in  that  action  is  not  a  bar  to  this  action  upon  the 
note  whish  was  sought  in  that  action  to  be  used  as  a  set-off,  as  the  verdict 
in  that  action  can  be  upheld  without  concluding  that  the  jury  necessarily 
passed  upon  the  plea  of  **«^«  est  JactuftC^  or  **no  consideration.*' 

Z.  Gibbons  for  appellant;  Parker  &  Warfleld  for  appellee. 

Cboppsb  v.  Gobdom. 

Filed  April  29,  1891.    Appeal  from  Boone  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Subscriptions — Frauds — Where  subscriptions  were  made  for  the  purpose  of 
building  a  turnpike,  upon  condition  that  they  were  not  \o  be  binding  until 
a  certain  amount  was  subscribed,  subscriptions  made  for  the  purpose  of 
raising  the  required  sum,  with  the  understanding  that  they  were  not  to  be 
paid  were  a  fraud  upon  the  rights  of  the  other  subscribers,  and,  as  the  re- 
quired amount,  after  deducting  the  fraudulent  subecriptious,  hss  not  been 
subscribed,  the  contract  is  not  enforceable. 

J.  C.  Clore  and  J.  M.  Lassing  for  appellant;  H.  P.  Stephens  for  appellee. 

Williams  &  Co.  v.  Cask  Plow  Wobks. 

Filed    April   29,   1891.    Appeal   from   Christian   Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Yost,  affirming. 

1.  Grounds  for  new  triaZ—ThAt  the  verdict  is  '^contrary  to  law"  is  not  suf- 
ficient as  a  ground  for  new  trial.  Nor  is  it  sufficient  to  assign  as  a  ground 
for  new  trial  "errors  of  law  occurring  at  the  trial  and  excepted  to  at  the 
time."     Such  ground  is  not  sufficiently  specific. 

2.  Pleading — Variance — Although  \here  is  a  variance  between  the  petition 
and  amended  petilion,  it  is  now  too  late  to  make  the  objection,  no  objec* 
tion  having  been  made  in  the  lower  court. 

8.  Defect  in  petition  cured  by  answer — The  defect  in  the  petition  in  failinf^ 
to  allege  a  demand  for  the  goods  for  the  conversion  of  which  plaintiff  sues 
was  cured  by  the  answer,  which  denies  a  conversion. 

4.  Defect  in  verdict  cured  by  judgment — Although  the  verdict  is  defective  in 
that  it  gives  to  plaintiff  both  the  possession  of  the  goods  and  their  value, 
the  defect  was  cured  by  the  judgment  which  was  rendered  for  their  value 
only. 

J.  I.  Lands  and  A.  H.  Clark  for  appellants;  H.  J.  Stites  for  appellee. 
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PnoxETT  Y.  Blaxxman. 

Filed  May  6,  1891.  Appeal  from  Barren  Circnit  Court.  Opinion  of  the 
.court  by  Presiding  Jodge  Barbonr,  reversing. 

Parol  saUs  of  land — Rents  and  improvements — After  a  parol  vendee  has  en- 
tered upon  the  land  and  the  vendor  refuses  to  convey  and  demands  posses- 
Bion,  the  vendor,  in  the  adjustment  of  rents  and  improvements,  is  chargeable 
with  the  amount  the  improvements,  placed  by  the  vendee  on  the  land,  en- 
hance its  value  at  the  time  of  the  rescission,  not  however  to  exceed  the 
amount  expended  by  him,  and  the  vendee  is  chargeable  with  rents. 

In  this  case  the  court  is  of  opinion  that  the  most  equitable  adjastment 
that  could  be  had  of  the  matters  of  difiPerence  between  the  parties  is,  that 
the  improvements  should  be  set  off  against  the  rents,  and  that  each  party 
should  pay  his  own  costs  in  the  lower  court. 

J.  W.  Jones  and  W.  P.  D.  Bush  for  appellant ;  Porter  &  McQuown  and 
Edward  W.  Hines  for  appellee. 

WOODSIDK,   &C.   V.    DOWXLL. 

Filed  May  6,  1891.    Appeal  from  Crittenden  Circnit  Court.    Opinion  of  the 

court  by  Judge  Young,  affirming. 

Void  judgment — A  personal  judgment  against  a  defendant  who  is  not  be- 
fore the  court,  either  by  service  of  summons  or  by  entering  his  appearance, 
is  void. 

S.  Hodge  for  appellants;  Blue  &  Blue  and  L.  H.  James  for  appellee. 

OXLHAAB   V.    HXSSE,    &G. 

Filed  May  6, 1891.     Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Yost,  affirming. 
Right  to  set  off  one  judgnunt  against  another — A  judgment  against  the  hus-     . 

band  can  not  be  set  off  against  a  judgment  in  favor  of  the  husband  and 

wife  for-  damages  resulting  from  the  siezure  and  sale  of  the  wife's   separate 

property. 

D.  M.  Rodman  for  appellant;  H.  8.  Barker  for  appellees. 

IliUNOIS    CXNTBAL    RaILBOAD    Co.    V.    FaWN. 

Filed  May  6,  1891.    Appeal  from  Ballard  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Judge  Yost,  affirming. 

Wilful  neglect — Contributory  negligence — If  wilful  neglect  is  proved  in  an  ac- 
tion, under  section  8  of  chapter  57,  General  Statutes,  a  recovery  can  not  be 
defeated  by  proof  of  contributory  negligence. 

White  &  White  and  Oreer  <fe  Gilbert  for  appellant;  J.  M.  Nichols  and  J.  £. 
Conley  for  appellee. 

L.  &  N.  R.  R.  Co.  V.  Zaohbitz,  <fcc. 

Filed  May  6, 1891.    Appeal  from  Campbell  Circuit  Court.    Opinion   of  the 
court  by  Judge  Yost,  reversing. 

1.  Damages  resulting  from  operation  of  railroad  along  streets  of  city — Limita- 
ium-^A,B  to  damages  naturally  resulting  to  abutting  property  owners  from 
the  construction  and  prudent  operation  of  a  railroad  along  the  streets 
of  a  city,  a  right  of  action  accrues  when  the  road  is  put  in  operation,  and 
limitation  begins  to  run  from  that  time.  But  as  to  damages  resulting  from 
the  careless  operation  of  the  road,  and  which  might  be  prevented  by  proper 
precaution,  no  right  of  action  accrues  until  the  wrongful  act  is  done,  and 
limitation  does  not  begin  to  run  until  then.  Therefore,  in  this  action  by  an 
abnttinff  property  owner  to  recover  such  damages,  the  plaintiff  may  recover 
damages  resulting  from  the  careless  operation  of  the  road  for  the  iive  years 
next  before  the  institution  of  the  action,  but  not  prior  to  that  time, 
limitation  bejng  pleaded. 

2.  Purchaser  of  failroad  not  liable  for  acts  of  vendor — The  defendant  is  not 
liable  for  damages  which  plaintiff  may  have  sustained  prior  to  its  purchase 
of  the  road. 

Wm.  Lindsay,  C^rge  Washington  and  James  C.  Wright  for  appellant;^.  j 
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MiTOHftiA  T.  BbaNi  Ac. 

Filed  May  6, 1891.  Appeal  from  Montgomery  Gironit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Barbonr,  affirming,  Judge  Yonng,  not  ait- 
ting. 

An  affidavit  for  a  continuance  npon  the  ground  of  the  absence  of  witneatea 
ahould  state  the  facts  that  each  witness  will  prove,  and  not  the  effect  of 
their  combined  statements.  And  it  having  been  agreed  that  an  affidavit  for 
a  oontinnanoe  might  be  read  as  the  deposition  of  absent  witnesses,  subject 
to  exceptions  for  competency  and  relevancy,  the  court  properly  sustained 
an  objection  to  the  reading  of  the  affidavit  to  the  jury,  as  it  contained 
merely  the  conclusion  of  the  affiant  as  to  the  effect  of  the  combined  state- 
ments of  the  absent  witnesses,  and  not  the « facts  that  each  witness  would 
prove. 

Young,  Mitchell  A  Young  and  £.  W.  Hines  for  appellant;  Lewis  Apperson 
and  Peters  <fe  Tyler  for  appellees. 

GOMMONWBAZ/TH  V.   FSLAVD. 

Filed  May  6, 1891.  Appeal  from  Anderson  Circuit  Court.  Opinion  of  the 
court  by  Judge  Young,  reversing. 

1.  Betting  upon  elections — Limitation — Any  wager  upon  the  result  of  an  elec- 
tion is  ^^gaming,"  in  contemplation  of  section  18  of  article  1,  chapter  47  of 
the  General  Statutes,  and  the  limitation  of  five  years  prescribed  by  that  sec- 
tion applies  to  all  prosecutions  for  betting  on  elections. 

2.  Same — When  an  indictment  under  a  penal  statute  shows  upon  its  face 
that  limitation  has  ran,  it  is  not  necessary  to  plead  this  limitation.  The 
penalty  can  not  be  enforced  unless  the  proceeding  to  enforce  it  is  instituted 
within  the  time  prescribed  by  law. 

P.  W.  Hardin  and  J.B.  Morris  for  appellant;  L.  W.  MoKee  for  appellee. 

ExxoNa,  ike.  V.  Atchisow. 

Filed  May  11, 1891.  Appeal  from  Bath  Court  of  Common  Pleas.  Opinion 
of  the  court  by  Judge  Yost,  affirming. 

1.  Construction  of  will— -In  construing  a  will  an  heir  will  not  be  disinherited 
without  an  express  devise  or  an  implication  so  strong  that  an  intention  to 
the  contrary  can  not  be  presumed. 

2.  Same —  Trust — When  the  words  of  a  will  create  a  trust  for  the  benefit  of 
another  only  as  to  a  part  of  a  fund  devised,  the  devisee  will  hold  the  sorplas 
or  remainder  in  his  own  right. 

<b>  A  testator  by  the  tenth  clause  of  his  will  devised  |500  to  his  brother,  J., 
but  provided  that  J.  was  only  to  receive  the  interest  during  his  life.  The 
testator  then  appointed  his  nephew  as  trustee  of  the  fund,  and  provided  that 
upon  the  death  of  J.  the  said  sum  of  |500  should  be  paid  to  J.'s  grandchil- 
dren. After  making  other  specific  devises,  the  testator  provides  by  the  four- 
teenth  clause  of  his  will  that  all  the  balance  of  his  estate  not  disposed  of 
shall  "be  divived  pro  rata  among  all  the  devisees  named  in  this,  my  laat 
will."  ffeld—Th&t  the  amount  found  due  J.  under  the  fourteenth  clause  of 
the  will  belongs  to  him  absolutely  and  he  is  entitled  to  its  immediate  posses- 
sion. That  clause  does  not  create  a  trus!;,  and  under  it  the  grandchildren  of 
J.  take  nothing. 
C.  W.  Good  paster  for  appellants;  Thomas  H.  Hines  for  appellee. 

FOBEXAN   V.  FOBBXAH. 

Filed  May  11,  1891.     Appeal  from  Mason  Circuit  Court.    Opinion  of  the 

court  by  Judge  Young,  affirming. 

Divorce — In  this  action  by  the  wife  for  a  divorce,  upon  the  ground  of  cruel 
treatment,  the  judgment  of  the  chancellor  refusing  a. divorce  is  not  against 
the  weight  of  the  evidence,  and,  therefore,  will  not  be  disturbed  by  this 
court. 

Wall  A  Worthington  for  appellant;  Whitaker  ik  Robertson  and  John  L. 
Scott  for  appellee. 
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MiiiUOH,  iao,  T.  Mzi«XiioN,  Ac. 

Filed  May  11, 1891.    Appeal  from  Harrison  Ciroait  Court.    Opinion  of  the 

eoart  by  Jud^e  Young,  affirming. 

Fewer  of  county  court  to  require  secufity  of  executor — The  oonnty  coart  has  the 
power  to  compel  an  exeootor  or  administrator  to  renew  his  bond  and  to  give 
aeonrity  or  additional  security,  when,  from  the  personal  knowledge  of  the 
coort  or  npon  the  motion  of  some  one  interested,  it  may  appear  proper  to 
require  it.  And  upon  his  refusal  to  give  the  required  .security  it  is  the  duty 
of  the  court  to  remove  him.  And  the  court  has  this  power  as  to  an  execu- 
tor, although  the  will  may  provide  that  security  shall  not  be  required. 

Forman  A  Cason  for  appellants;  J.  T.  Bimon  for  appellees. 

Bbjlmh  v.  Looan. 

Filed  Hay  11, 1891.    Appeal  from  Pendleton  Chancery  Court.    Opinion  of 
the  court  by  Judge  Young,  affirming  on  original  and  cross-appeal. 
Uabiiity  for  board  of  horse — Although  appellant's  mare,  without  his  knowl- 
edge or  consent,  was  left  by  another  at  appellee's  livery  stable,  yet  as  appel- 
lee notified  appelant  that  the  mare  was  there  and  that  he  looked  to  him  for 
her  board,  appellant^,  failing  to  take  the  mare  away,  became  responsible  to 
appellee  for  her  reasotfable  board  for  the  time  he  permitted  her  to  remain. 
C.  H.  Lee  for  appellant ;  Leslie  T.  Applegate  for  appellee. 

BOBXBN    V.  GZI«BXBT,  Jkc. 

Filed  May  11,  1891.    Appeal  from  Marshall  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reversing. 

1.  Priofity  of  mott^age  tietu—k  mortgagee,  by  uniting  with  the  mortgagors 
in  a  mortgage  upon  the  same  property  subsequently  executed  to  another, 
lost  his  right  to  precedence  over  the  subsequent  mortgage,  and  he  can  not 
restrict  its  effect  by  setting  up  a  contemporaneous  parol  agreement  in  con- 
flict with  its  terms. 

2.  Defenses  against  prior  mortgage — A  mortgagee  may,  for  his  own  protec- 
tion, make  any  defense  against  a  prior  mortgage  which  the  mortgagor  might 
have  made  for  himself. 

8.  Right  to  relief  lost  by  failure  to  ask  it  in  lower  court — Appellants  can  not 
now  insist  for  the  first  time  that  appellees,  who  have  a  lien  not  only  upon 
the  same  property  upon  which  appellants  have  a  lien,  but  also  upon  other  * 
property,  shall  first  exhaust  the  property  upon  which  appellants  have  no 
lien.  If  they  were  entitled  to  such  relief  they  lost  their  right  to  it  by  fail- 
ing to  ask  it  in  the  lower  court  by  pleading  or  otherwise. 

Smith  A  Bobbins  for  appellant ;  Gilbert  &  Reed  for  appellees. 

CHiiiXS  V.  Bbaw. 

Filed  May  11,  1891.    Appeal  from  Metcalfe  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Barbour,  affirming. 

Attachments — Objection  waived— It  is  too  late  after  an  attachment  has  been 
discharged  upon  the  evidence  to  make  the  objection  in  this  court  for  the 
first  time  that,  in  denying  the  allegation  .that  the  defendants  were  about  to 
sell  or  dispose  of  their  property,  the  controverting  affidavit,  instead  of  re- 
ferring to  the  time  the  affidavit  for  the  attachment  was  filed,  and  denying 
tbat  they  were  then  about  to  sell,  Ac,  denies  the  allegations  in  the  present 
tense.  The  inference  is  that  this  formal  defect  could  have  been  cured  if  it 
had  been  pointed  out. 

Lewis  McQuown  for  appellant ;  Thomas  H.  Hines  for  appellee. 

W1U.IAM8  <fe  Co.  V.  MoExB. 

Filed  May  11, 1891.    Appeal  from  Christian  Court  of  Common  Pleas.   Opin- 
ion of  the  court  bv  Presiding  Judge  Barbour,  affirming. 
Partnership—  IVeight  of  evidence — Although  plaintiff  entered  into  business 
with  defendants  with  the  expectation  of  becoming  a  partner,  and  with  the 
promise  of  defendants  that  he  should  be  a  partner  ;  yet  if,  as  he  states,  he 
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was  Dover  accepted  by  them  as  soch,  but  was  QDoeremonioiisly  ejected  by 
them,  they  refuBing  any  longer  to  treat  him  as  a  partner,  be  was  entitled  to 
compensation  for  services.  And  on  the  troth  of  the  plaintifiF^s  testimony 
the  jury  were  the  sole  judges,  although  the  plaintift  was  contradicted  by 
the  defendants,  who  were  three  in  namber. 

J.  L.  Landbs  and  A.  H.  Clark  for  appellants  ;  James  Breathitt  and  H.  J* 
Stites  for  appellee. 

L.,  St.  L.  <fc  T.  R.  R.  Co.  v.  Geooheqan. 

Filed  May  20,  1891.     Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Evidence— In  an  action  against  a  railroad  company  to  recover  damages 
for  injury  to  plaintiffs  land,  alleged  to  have  been  caused  by  the  construction 
of  defendant's  road  at  a  higher  grade  than  was  agreed  upon  at  the  time  of 
the  contract  for  the  right  of  i^ay,  it  was  competent  for  plaintiff  to  prove 
the  statements  of  defendant's  president  and  superintendent  who  made  the 
contract  with  plaintiff,  and  also  the  statements  of  the  engineer  in  charge  of 
the  construction  of  the  road,  for  the  purpose  of  showing  that  the  grade  waa 
higher  than  that  agreed  upon.  And  while  the  statements  of  one  who  was 
only  a  contractor  in  building  the  road  and  not  an  employe  of  defend- 
ant, were  not  competent,  yet  hs  they  could  not  have  had  any  bearing  on  the 
case  they  were  not  prejudicial  to  defendant. 

2.  Instructions  to  /«;:>'— The  court  was  authorized  under  the  pleadings  to 
assume  in  its  instructions  to  the  jury  that  there  was  an  agreement  as  to  the 
grade. 

Helm  &  Bruce  and  Poston  &,  Marriott  for  appellant ;.  J.  P.  Hobson  for 
appellee. 

Lewis,  Wald  &  Co.  v.  L.,  E.  &  St.  L.  R.  R.  Co. 

Filed  May  20,  1891.     Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Railroads — Liability  for  baj;gage  stored  in  depot — A  passenger  on  a  railway 
train  who  arrived  at  his  destination  at  9  o'clock  at  night  and  left  his  bag- 
g:ige  at  the  depot,  where  it  was  stored  by  the  company  for  the  night,  must, 
in  order  to  hold  the  company  liable  for  the  destruction  of  the  baggage  by 
fire,  show  the  fire,  which  destroyed  the  depot  and  its  contents,  was  the  result 
of  such  negligence  on  the  part  of  the  company  as  would  render  liable  a 
bailee  for  hire.  The  company,  under  such  circumstances,  is  only  liable  as  a 
warehouseman. 

2.  Same — Negligence — Wooden  warehouses  roofed  with  shingles,  when  man- 
aged and  controlled  by  prudent  agents,  are  lawful  depositories  for  the  stor- 
age of  goods  at  railway  depots  and  other  places.  Therefore,  the  fact  that 
depot  in  which  plaintiff's  baggage  was  stored  was  frame  and  covered  with 
shingles  is  no  evidence  of  negligence. 

3.  Same — Railroad  companies  should  not  be  required  to  keep  a  continuoua 
watch,  during  the  night,  in  their  depots  at  small  places,  and  no  such  duty 
was  imposed  on  the  company  in  this  case. 

4.  Same — Where  circumstantial  evidence  is  relied  upon  to  prove  a  fact  the 
circumstances  must  be  proved  and  not  themselves  presumed. 

The  fact  that  a  few  hours  before  the  burning  of  the  depot  there  was  a 
wood  fire  in  a  traction  engine  within  a  short  distance  of  the  depot,  that  a 
traction  engine  *'of  ordinary  construction"  will  omit  sparks  when  fired  with 
wood,  and  that  the  depot  caught  fire  at  the  end  nearest  to  the  engine*  was 
not  sufficient  to  authorize  the  inference  that  the  fire  was  occasioned  by 
sparks  from  the  engine,  and,  therefore,  the  court  pronerly  refused  to  sub- 
mit the  question  to  the  jury. 

5.  Same — Even  if  the  depot  was  set  on  fire  by  sparks  from  the  engine,  the 
fact  that  the  agent  of  the  company  allowed  the  fire  to  be  made  in  the  en- 
gine forty  feet  from  the  depot,  is  not  evidence  of  negligence,  there  being 
ne  reasonable  grounds  to  apprehend  danger. 

Wilson  Jb  Thum  and  Gostavus  H.  Wald  for  appellant;  Humphrey  &  Davie 
for  appellee. 
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Greek  v.  Hammock. 
iFiled  May  14,  1891— iVb<  to  be  reported.) 

1.  Statute  of  frauds — A  parol  contraot  between  the  owner  of  land  and  his 
tenant,  by  which  the  latter  is  given  the  privilege  of  baying  the  land  within 
two  years,  at  a  stated  prioe,  is  within  the  statute  of  frauds  and  not  enforoe- 
able. 

2.  Landlord  and  tenant —  Trespass — A  tenant  lawfully  in  possession  of  real 
estate,  may  maintain  an  action  for  trespass  against  and  recover  damages 
from  the  owner  of  the  property  who  enters  forcibly  and  against  the  will 
of  the  tenant. 

John  D.  Hill  and  F.  M.  Baker  for  appellant. 

liowery  &  Bourland  for  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  1882  the  appellant,  F.  M.  Green,  rented  of  W.  J.  Moore  a  va- 
cant lot,  the  parties  agreeing:  that  if  within  the  next  two  years 
Green  paid  Moore  $100  he  was  to  convey  the  lot  to  him,  but  if  he 
did  not,  Moore  was  not  to  be  liable  for  any  improvements  that 
Green  might  make  in  the  meantime. 

During  the  two  years  he  built  a  mill-house  on  the  lot  and  put  a 
^ist-miil  in  it.  He  failed  to  pay  the  $100  within  the  two  years. 
The  time  to  purchase  was  extended,  and  he  agreed  to  pay  Moore  $10 
per  year  rent.  This  arrangement  continued  until  1889,  when  Moore, 
on  June  14,  sent  Green  word  that  if  he  wanted  the  property  he  must 
at  once  pay  the  $100.  He  tendered  it  the  same  day,  but  Moore  then 
refused  to  accept  it  and  convey  the  property.  In  a  very  short  time 
thereafter  he  conveyed  it  to  the  appellee,  J.  W.  Hammock. 
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The  entire  agfreement  between  Moore  and  Green  was  verbal.  As 
it  related  to  the  sale  of  real  estate  and  was  not  in  writing,  the  latter 
could  not  of  course  enforce  it. 

June  15,  1889,  Hammock  also  bought  the  mill,  but  not  the  build- 
ing containing  it,  at  a  sale  under  a  decree  against  Green,  and  it  was 
confirmed. 

The  deed  from  Moore  to  Hammock  recites  that  the  lot  thereby 
conveyed  is  the  one  **where  F.  M.  Green's  mill  now  stands,"  ana 
that  all  the  appurtenances  are  to  pass  "except  the  mill  and  such 
other  property  as  said  Green  may  have-  on  said  lot."  The  convey- 
ance recognized  the  mill-house  as  distinct  from  the  lot  and  as  the 
property  of  Green.  While,  therefore,  Hammock  owned  the  lot  and 
the  mill,  yet  Green  had  a  right,  enforceable  in  chancery,  to  the 
building.  He  was  also  in  possession  of  the  entire  property.  This 
was  the  situation  when,  on  January  29,  1890,  Hammock  forcibly  en- 
tered the  premises,  and  for  so  doing  Green  brought  this  action  of 
trespass. 

Our  statute  makes  a  conveyance  of  land,  when  adversely  held, 
void.  The  sale  by  Moore  to  Hammock  is  not  so,  however,  because 
Green  was  not  holding  adversely  to  Moore.  He  was  his  tenant. 
He  was  for  this  reason,  however,  lawfully  in  passession,  and  one 
may  often  maintain  trespass  though  not  invested  with  title.  Aside 
from  Green's  right  to  the  mill  building,  his  poasession  was  a  lawful 
one ;  it  was  for  the  time  being  his  close ;  he  could  not  be  dispossessed 
only  by  legal  means.  One  entering  by  force  upon  his  rightful  pos- 
session was  guilty  of  trespass  and  liable  to  him  for  damages. 

The  jury  were,  however,  told  in  substance  that,  unless  they  found 
he  was  the  owner  and  in  the  possession  of  the  lot  and  mill  building, 
he  could  not  recover  for  a  forcible  entry  by  the  appellee,  and  that  if 
Moore  had  conveyed  to  the  latter  the  lot,  and  he  had  purchased  the 
mill  proper  at  the  decretal  sale,  then  he  had  the  right  to  forcibly 
take  possession  of  the  property. 

This  was  error.  If  Green  was  in  actual  possession,  having  entered 
rightfully,  then  he  could  only  be  dispossessed  in  a  legal  way ;  and 
one  entering  against  his  will  and  by  force  was  liable  to  an  action  by 
him  for  trespass.  The  jury  should,  in  substance,  have  been  so  in- 
structed. The  law  does  not  permit  the  owner  of  land  to  take  pos- 
session by  force;  if  he  does  so,  instead  of  resorting  to  his  Ic^al 
remedy,  he  must  answer  in  damages.  In  like  manner  these  parties, 
the  appellant  as  to  his  right  to  the  mill  building,  and  the  appellee 
as  to  his  right  to  the  balance  of  the  property,  if  the  right  of  tne  one 
or  the  other  be  disputed,  must  seek  redress  by  appropriate  action  in 
the  proper  forum. 

Judgment  reversed  and  cause  remanded  for  another  trial  in  con- 
formity to  this  opinion. 


Storms,  &c.  v.  Simpson. 

(Filed  May  23, 1891— iVbi  to  be  reported.) 

1.  Trus/s — Evidence — Presumptions^  kt  a  sheriff's  sale  of  a  decedent's  land 
to  satisfy  exeontion  debts,  decedent's  administrator  became  the  purchaser. 
In  1840  the  administrator  assigned  his  bid  to  Wise,  the  hosband  of  one  of 
decedent's  daughters,  and  in  1844  the  sheriff,  the  administrator,  and  all  of 
decedent's  heirs,  except  Wise's  wife,  united  in  a  conveyance  of  the  land  to 
Wise,  the  deed  obligating  Wise  to  pay  to  each  of  the  heirs,  except  his  wif  e« 
the  sum  of  (100.    Wise's  wife  had  three  children  by  a  first  husband,  and 
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several  by  Wise  who  was  a  second  husband.  She  died  in  1846  and  Wise  in 
1875.  In  this  action  by  &f  rs.  Wise's  obildrea  by  her  first  husband  against 
the  parties  now  in  possession  of  the  land,  to  charge  it  with  a  trast  in  favor 
of  themselves,  as  heirs  of  Mrs.  Wise,  Held— 

First.  That  even  if  the  admiaistrator  bid  in  the  land  at  thb  sheriff^s  sale 
in  trust  for  his  decedent^s  heirs,  yet  as  those  now  in  possession  of  the  land 
are  purchasers  for  value  and  without  notice  of  such  trust,  it  can  not  be  en- 
forced as  against  them. 

Second.  ]5eoedent's  heirs  all,  insluding^  Mrs.  Wisa,  havina^  baen  parties  to 
^he  suit  to  seU  said  land,  the  title  theret>  paisel  from  thsm  by  the  sale 
made  in  conformity  with  the  judj^ment  rendered  io  the  suit. 

Third,  Bat  even  if  the  administrator  purchased  the  land  in  trust  for  the 
heirs,  it  will  now  be  presumed  that  the  payment  of  |L00  by  Wise  to  each  of 
them  satisfied  and  discharged  the  trust.  It  was  unnecessary  for  Wise  to  pay 
.$100  to  his  wife  to  discharge  said  trust,  since  he,  as  her  husband,  would  have 
been  entitled  to  same. 

Fourth,  Statements  of  witnesses  that  they  "understood'*  at  the  time  of 
sale  that  the  administrator  purchased  in  trust  for  the  heirs,  or  that  Wise  had 
^o  informed  them,  were  dearly  incompetent. 

J.  P.  Hobson  for  appellants. 

James  Montgomery  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Bennett. 

John  C  Brown,  at  the  time  of  his  death,  in  1835,  was  indebted  to 
J^ohn  Helm,  sr.,  and  the  latter  brought  suit  upon  said  indebtedness 
^oralnst  John  C.  Brown^s  administrator,  Lucas,  and  lieirs,  and  re- 
<jovered  Judgment  against  them,  to  be  levied  of  assets,  Ac.  Execu- 
tion was  levied  upon  Brown's  land,  349  acres,  and  same  was  sold  to 
.satisfy  it,  and  Lucas,  the  administrator,  was  the  purchaser.  There- 
after, March  19, 1840,  Lucas  assigned  his  bid  to  D.  E.  Wise,  husband 
of  one  of  Brown's  daughters. 

August,  1844,  the  sheriff,  Lucas  and  the  adult  children  of  Brown, 
•except  Wise's  wife,  joining,  made  a  deed  to  said  Wise  for  the  land. 
The  deed  stipulated  that  Wise,  as  a  part  consideration  for  the  con- 
veyance, should  pay  to  each  of  Brown's  children  $100,  except  Wise's 
wife.  Wise's  wife  was  the  widow  Horn,  and  had  three  children  by 
Horn,  and  she  had  children  by  Wise.  She  died  in  1846,  the  chidren 
by  the  first  and  second  marriages  and  Wise  surviving  her.  After 
her  death  Wise  married  again  and  continued  to  live  on  the  land 
with  his  family  until  his  death,  in  1875,  and  the  widow  of  John  C. 
Brown,  who  had  been  allotted  100  acres  of  the  land  as  dower,  died 
in  1876. 

After  D,  E.  Wise's  death  his  children  sold  and  conveyed  to  R.  E. 
Wise  and  Henry  Simpson  said  tract  of  land,  and  they  conveyed  a 
nart  of  the  same  to  others.  Thereafter  the  appellants,  as  children  of 
Mrs.  Wise  by  her  first  husband,  Horn,  brought  suit  against  the 
4ipi>elleeB  to  recover  their  alleged  interest  in  the  land  in  right  of 
tneir  mother.  The  lower  court  dismissed  their  petition  and  they 
have  applied. 

Mrs.  Wise  and  the  other  children  of  John  C.  Brown  were  all  be- 
fore the  court  in  the  case  of  John  Helm,  sr.,  against  said  Brown's 
heirs  and  administrator.  The  law  authorized  said  action  and  the 
^subjecting  of  said  land  to  sale,  and  the  entire  tract  having  been  sold 
the  title  passed  from  all  the  children  to  the  purchaser.  But  it  is  said 
that  Mr.  Lucas  purchased  the  land  in  trust  for  the  children ;  but 
there  is  no  competent  proof  that  he  purchased  the  land  in  trust  for 
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the  children.  There  is  no  writing:  on  file  to  that  effect.  But  it  is 
contended  that  the  deed  from  the  sheriff  to  Wise  shows  that  fact ; 
but  it  shows  that  Lucas  was  a  purchaser  in  his  own  right  without 
any  trust,  unless  an  inference  of  a  trust  can  be  drawn  from  the  fact 
that  Lucas  provided  in  the  deed  that  Wise  should  pay  to  each  heir 
$100 ;  but  we  must  also  infer,  at  this  late  day.  that  that  arran^raent 
discharged  and  satisfied  the  trust,  and  as  Wise  was  entitled  to  re* 
ceive  and  own  the  $100  coming  to  his  wife  under  said  trust,  if  any 
existed,  there  was  no  provision  made  for  her. 

The  only  attempt  to  prove  the  trust  by  oral  testimony  consists  in 
the  statement  of  one  witness  that  he  ^^underslood^^  that  Lucas  bought 
the  land  in  for  the  heirs,  and  the  statement  of  another  witness  that 
Wise  told  him  that  Lucas  bought  the  land  in  for  the  heirs.  This 
evidence  is  clearly  incompetent.  If  Lucas  bought  the  land  in  his 
own  right,  he  had  the  right  to  sell  it  and  pass  the  title  of  Mrs.  Wise 
and  the  other  heirs ;  or,  if  he  bought  it  with  the  understanding  that 
the  heirs  were  to  have  the  benefit  of  the  purchase,  the  sale  of  the 
land  accomplished  that  purpose,  t)ecause,  as  Just  said,  we  must  infer, 
in  the  absence  of  proof  to  the  contrary,  that  the  sale  was  in  accord- 
ance with  the  trust  obligation  and  in  satisfaction  of  it.  So  in  either 
case  the  title  passed  to  the  purchaser.  Besides,  if  any  trust  existed 
other  than  that  indicated,  the  appellees  are  purchasers  for  value 
without  notice  of  it,  and  it  can  not  be  enforced  as  against  them. 

The  absolute  title  was  sold  subject  only  to  the  wiaow's  dower,  and 
she  having  died,  the  appellees  take  the  whole  estate. 

The  Judgment  is  affirmed. 


First  National  Bank  of  Chattanooga,  Tenn.,'V.  Bohan,  4c» 
(MUd  May  26,  1891.) 

1.  Evidence — Receipt — A  receipt  for  money  held  by  a  debtor  raises  only  a 
presumption  of  the  payment  of  the  debt  which  may  be  repelled. 

2.  Recovefy  of  money  paid  by  mistake — Money  paid  nnder  a  material  mistake- 
of  fact  may  be  recovered,  notwithstanding  the  negligent  failure  of  the  person 
making  the  payment  to  ascertain  the  true  state  of  facts  before  makinp^  It.^ 
Bnt  where  the  creditor  to  whom  the  payment  is  made  has,  by  reason  there- 
of, changed  his  attitude  to  the  debtor  making  it,  to  his  prejudice,  the^ 
money  can  not  be  recovered. 

8.  Same — Case — Appellant,  Bank  of  Chattanooff a,  Tenn.,  received  for  collec- 
tion from  a  correspondent  bank  in  Kentucky  a  draft  on  a  person  in  a  smaU 
town  in  Tennessee,  which  it  forwarded  to  said  town  for  collection.  Under 
a  mistaken  belief  that  the  draft  had  been  paid  the  Chattanooga  bank  or- 
dered its  Kentucky  correspondent  to  pay  same  to  the  person  entitled  to  th» 
proceeds  thereof,  which  was  done.  It  afterwards  turned  out  that  the  draft 
had  not  been  paid,  but  that  the  owner  of  the  draft  had  sent  the  drawee  a 
receipt  in  full  therefor.  Heid — That  the  Chattanooga  bank  may  recover 
from  the  owner  of  the  draft  the  money  paid  thereon,  as  money  paid  under 
a  material  mistake  of  fact.  The  sending  of  the  receipt  did  not  change  th» 
attitude  of  the  holder  to  the  drawer  to  his  prejudice. 

W.  K.  Benton  for  appellant. 

Wm.  Goebel  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 
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The  appellees  drew  their  draft  on  Kenner,  payable  five  days  after 
sis^ht,  at  KoKerville,  Tenn.,  and  placed  it  in  the  hands  of  the  bank 
in  Covin^i^on  Tor  collection;  that  bank  sent  the  draft  to  a  bank  in 
Louisville;  that  bank  sent  it  to  the  appellant;  the  appellant  sent  it  to 
the  Knoxville  bank,  and  that  bank,  on  the  2d  of  September,  ad- 
vised the  appellant  that  the  amount  of  the  draft  was  credited  to  it, 
fiubject  to  payment.  Knoxville  bank  then  forw^arded  the  draft  to 
the  bank  at  Kojrerville;  that  bank  duly  presented  it  to  Kenner  for 
acceptance,  which  was  refused.  The  bank  atJRogerville  did  not  im- 
mediately give  notice  that  acceptance  had  been  refused,  h\x^  kept  the 
draft  five  (lays,  the  time  fixed  in  the  draft  for  its  payment,  and  three 
days  more,  thinking,  doubtless,  that  Kenner  was  entitled  to  the  five 
days,  and  three  days  grace,  notwithstanding  he  had  refused  to  accept 
the  draft,  after  which  it  gave  notice  that  payment  had  been  refuse. 
The  appellant,  on  the  7th  of  September,  not  having  heard  from  the 
draft,  and  concluding  from  that  fact  it  had  been  paid,  notified  the 
bank  in  Louisville  that  it  had  been  paid,  and  that  bank  gave  like 
notice  to  the  Covington  bank,  and  it  paid  the  amount  to  the  appel- 
lees, and  they  immediately  sent  a  receipt  to  Kenner.  Of  course, 
fis  between  these  banks,  the  appellant  should  stand  the  loss,  if  any, 
&nd  it  did,  but  it  instituted  this  action  against  the  appellees  to  re- 
cover  back  said  sum,  as  having  been  paid  to  them  by  mistake  of 
fact.  The  appellees  resisted  payment  mainly  on  the  ground  of  the 
negligence  01  the  appellant,  which  amounted  to  a  voluntary  pay- 
ment, and  the  subsequent  insolvency  of  Kenner,  and  the  fact  that 
they  had  sent  him  a  receipt  against  the  debt. 

It  is  well  settled  that  money  paid  under  a  material  mistake  of  fact 
may  be  recovered  back,  although  there  was  negligence  on  the  part 
of  the  person  making  the  payment.    Myer  v.  Myer,  63  N.  Y.,  457, 

If  a  negligent  failure  to  ascertain  the  true  state  of  case  before  pay- 
ment constituted  a  bar  to  the  right  to  recover  back  the  payment, 
**it  would  be  but  rare  that  money  paid  by  mistake  could  ever  be  re- 
covered back."  The  rule  rests  upon  the  principle  that  one  person 
shall  not  be  enriched  by  another's  payment  to  him  of  money  under 
mistake  as  to  his  legal  or  moral  obligation  to  pay  it.  But  this  rule  is 
subject  to  the  qualification  that  the  payment  can  not  be  recalled, 
where  the  position  of  the  person  to  whom  the  payment  has  been 
made  has  l)eeii  changed  to  hisxprejudice  towards  his  debtor,  in  con- 
sequence of  the  payment.  In  that  case  the  person  making  the  pay- 
ment must  bear  tlie  loss. 

The  subsequent  insolvency  of  Kenner  not  being  established,  the 
fBiCt  that  the  appellees ^zrave  Kenner  a  receipt  against  the  debt  does 
not  bring  their  case  within  the  rule  stated,  for  the  receipt,  at  best, 
43reates  only  a  presumption  of  payment,  which  may  be  rebutted  as 
ivell  as  any  other  presumption.  And  the  fact  furnished  by  Kenner 
himself,  to-wit,  his  refusal  to  accept  the  draft  and  to  pay  it,  and  the 
fact  as  to  how  the  appellee  received  the  money,  all  of  which  are 
easily  obtained,  almost  conclusively  establish  the  fact  that  the  re- 
ceipt was  wrongfully  obtained,  which  fact  places  the  parties  in  statu 
<iuo,  it  can  not  be  said  that  the  position  of  tne  appellees  toward  their 
aebtor  has  been  changed  to  their  prejudice. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 
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Morton  v.  Woodford. 

(Itled  May  30,  1891— iVb^  to  be  reported.) 

Deeds — There  is  no  evidence  in  this  case  that  the  deed  of  conveyance  in- 
volved herein  was  intended  by  the  parties  thereto  to  operate  as  a  mort- 
gage. 

Haggard  &  Benson  and  Gibson  Taylor  for  appellant. 

J.  T.  Tucker  for  appellee. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opi&ion  of  the  court  by  Judge  Lewis. 

The  deed  which  appellant  claims  was  intended  to  operate  as  a 
mortgage,  was  executed  in  1878  by  the  person  then  owning  and  in 
possession  of  the  land  in  dispute.  By  it  the  absolute  title  was  con- 
veyed to  appellee,  and  he  leased  it  for  five  years  to  appellant,  who 
agreed  to  pay  annual  rent  therefor.  It  is  true  appellee  admits,  in 
his  answer,  he  verbally  agreed  to  convey  the  land  to  appellant,  if^ 
during  the  five  years,  he  paid  the  purchase  money  and  interest.  But 
he  did  not  do  so,  nor  offer  to  pay  any  part  of  it;  but  at  the  termina- 
tion of  the  lease,  voluntarily  left  and  gave  possession  of  the  land  to- 
appellee,  being  indebted  to  him  for  not  only  part  of  the  rent  unpaid, 
but  on  other  accounts  as  appears  from  a  settlement  between  tnem, 
and  notes  he  thenexecutecf.  He  thereafter  for  four  years,  and  until  this 
action  was  brought,  remairjed  Vi^ithout  the  possession  of  the  land, 
and  did  not,  so  far  as  this  record  shows,  set  up  any  claim  to  it,  or 
make  any  offer  or  effort  to  pay  the  purchase  money.  It  seems  to  u» 
there  exists  no  evidence  the  deed  was  intended  as  a  mortgage,  nor 
any  right  of  appellant,  whatever,  to  have  it  so  treated. 

Judgment  atiirmed. 


Shelby  County  Trust  Co.,  <&c.  v.  Board  of  Trustees  of 
Shelbyville. 

(Filed  MayZl,  1891.) 

Taxation  on  capital  of  corporation — Appellant  is  a  corporation  organized 
under  chapter  56,  General  Statutep,  with  an  authorized  capital  of  $50,000, 
all  of  which  has  been  subscribed,  but  only  f5,000  of  which  has  been  actually 
called  or  paid  in.  Appellant  is  authorized  to  act  as  guardian,  4^c.,  and  its  capi- 
tal stock  is  taken  as  surety  on  its  bond.  Held-^TXivX  the  whole  of  the  $50,000 
is  an  asset  of  appellant,  and  the  whole  thereof  is  subject  to  taxation,  ai* 
though  only  $5,000  thereof  had  been  actually  paid  in. 

L.  A.  Weakley  and  J.  C.  Beckham  for  appellants. 

L.  C.  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants,  at  the  time  they  instituted  this  suit,  did  business 
in  the  town  of  Shelbyville,  under  articles  of  incorporation  filed  in 
tlie  county  clerk's  office,  pursuant  to  chapter  56,  General  Statutes.. 
Its  capital  stock  was  $50,000. 
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The  appellee's  charter  provides:  "That  the  board  of  trustees  of 
said  town  be,  and  they  are  hereby,  authorized  and  empowered  to 
assess,  levy  and  collect  annually  a  tax  not  exceeding  fifty  cents  on 
each  $100  of  real  and  personal  estate  within  the  limits  of  said  town, 
including  real  and  personal  estate  owned  by  banks  and  other  corpo- 
rati(,ns,  and  the  capital  stock  and  surplus  assets  of  banks  and  other 
corporations." 

The  appellee  assessed  and  levied  a  tax  of  fifty  cents  on  each  $100 
of  appellant's  $50,000  of  capital  stock.  The  appellant  admits  the 
appellee's  right  to  tax  it  under  the  provision  of  its  charter  quo- 
ted, but  denies  its  right  to  tax  it  for  a  greater  sum  than  its 
capital  stock  paid  in,  which  is  only  $o,000.  The  appellant  relies 
on  the  cases  of  Franklin  County  v.  The  Farmers'  Bank,  <fec.,  10 
Ky.  Law  Rep.,  506,  in  support  of  this  view.  The  appellant  un- 
derstands those  cases  to  decide  that  the  capital  stock  of  corporations 
is  the  money  authorized  to  be  paid  in,  and  actually  paid  in,  from 
which  it  is  argued  that  shares  of  stock  not  paid  in  do  not  constitute 
capital  stock  for  the  purpose  of  taxation. 

The  court  did  say  in  those  cases  that  the  State  could  only  tax  the 
capital  stock  paid  in ;  but  we  said  so  for  the  reason  that  the  charters 
of  the  banks  restricted  the  right  of  the  State  to  tax  the  capital  stock 
of  the  banks  actually  paid  in.  But,  unless  thus  restricted,  the  opin- 
ion shows  that  a  ditferent  rule  ordinarily  prevails. 

.  Here  the  appellant's  business  was  to  act  as  trustee,  committee, 
administrator,  guardian,  <S:c.,  and  its  capital  stock  was  to  be  taken 
as  surety  on  its  bonds  in  such  cases ;  and  in  order  that  the  surety 
of  .this  trust  should  be  adequate,  it  should  be  paid  in,  or  secured  to 
be  paid  in;  and  if  it  should  become  insolvent,  the  same  reason 
vould  exist  for  taking  action  against  the  corporation  that  exists  in 
individual  cases.  So  it  will  be  seen  that  the  appellant's  stock  paid 
in  and  secured  to  be  paid  in,  is  its  trust  fund  and  assets  upon 
which  it  does  business,  and  its  payment  may  be  enforced  at  any 
time  in  order  to  meet  its  business  obligations. 

The  presumption  is  that  its  real  value  is  its  nominal  amount,  and 
it  should  be  taxed  accordingly.  There  is  no  more  reason  why  it 
should  not  be  thus  taxed  than  in  the  case  of  a  solvent  promissory 
note,  which  is  taxed  at  its  nominal  amount.  It  is  upon  the  prin- 
ciple of  property  value  that  this  capital  stock  paid  in,  and  secured 
to  be  paid  in,  is  taxed  at  its  nominal  amount ;  and  to  allow  the  ap- 
pellant to  do  business  on  it  and  not  pay  taxes  on  it,  because  the 
money  has  not  been  actually  paid  in,  would  be  an  evasion  of  its 
proportionate  burdens  of  government.  The  appellee  having  the 
power  to  tax  such  property,  the  same  rule  applies. 

The  judgment  is  affirmed. 


Chamberlain,  adm'r  v.  Chamberlain. 

{Filed  June  4, 1891— iVb^  to  be  reported.) 

Sui'i  by  ofu:  administrator  against  his  co-administrator — James  C.  and  John  C. 
were  for  many  years  agents  of  their  father;  the  father  having  died,  K.  and 
James  C.  qaalified  as  his  administrators.  E.  institated  this  action  against 
Ja-ues  C,  his  co-administrator,  and  John  G.  for  a  settlement  of  their  ao- 
coants  as  agents  of  their  father.  //<f/^— That  one  administrator  may  in 
BDCh  a  case  maintain  an  action  against  his  oo-administrator,  and  a  demurrer 
to  the  petition  shonid  have  been  overruled. 
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E.  W.  Hines,  Cochran  &  Son  and  S.  C.  Campbell  for  appellant. 
Wadsworth  &  Son  for  appellee. 
Appeal  from  Mason  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  King,  administrator  of  the  estate  of  Acquilla  Cham- 
berlain, brought  this  action,  January  4, 1889,  against  John  W.  Cham- 
berlain and  James  Chamberlain,  the  latter  being  co-administrator, 
asking  for  a  settlement  of  the  accounts  of  the  defendants  as  agents 
of  the  decedent;  that  they  be  required  to  answer  and  show  what 
sums  of  money  came  to  their  hands  as  agents,  and  flnalljr  for  Judg- 
ment against  them  for  such  balance  as  may  be  found  owing  the  es^ 
tate  by  them. 

It  is  alleged  in  the  petition  that  Acquilla  Chamberlain  died,  in 
1887,  at  the  age  of  77  years,  in  possession  of  a  valuable  farm  which 
he  had  owned  for  many  years.  That  being  unable  to  manage  his 
farm  in  person,  he  agreed  with  his  two  sons,  John  VV.  and  James,  they 
were  to  take  control  and  management  of  his  farm,  stock  and  other 
property,  collect  proceeds  of  crops  and  stock  sold  as  his  agents,  pay 
current  expenses  of  the  family,  and  use  the  surplus  in  paying  his 
debts.  That  about  January,  1879,  in  pursuance  of  that  agreement, 
they  did  take  such  charge  and  control,  and,  during  the  period  of 
their  agency,  sold  crops  and  stock  and  collected  the  proceeds, 
amounting  to  a  large  sum,  at  least  $15,000,  of  which  they  did  not, 
during  their  agency,  keep,  nor  since,  render  an  account.  It  is  not 
necessary  to  here  refer  in  detail,  as  is  done  in  the  petition,  to  the 
various  transactions  of  the  defendants  as  agents  of  their  father,  but  the 
fact  is  clearly  and  specifically  enough  stated  in  the  petition  that  the 
relation  of  the  plaintiff's  intestate  towards  the  defendants  was  that 
of  principal  and  agent.  That  they  have  not  accounted  to  him  while 
living,  nor  to  the  plaintiff  as  his  personal  representative,  since  lie 
died,  for  large  sums  of  money  that  went  into  their  hands  as  his 
agents,  nor,  with  either,  settled  or  offered  to  settle  their  trust. 

If  the  rule  is  to  be  made  or  established  that  one  personal  repre- 
sentative can  in  no  state  of  case  nor  for  any  purpose  maintain  an 
action  against  the  other,  then  if  one  personal  representative  hap- 
pened to  be  a  mercantile  or  other  kind  of  partner  of  the  decedent, 
no  action  could  be  brought  by  the  other  to  settle  the  partnership,  be- 
cause it  would  be  a  suit  by  one  against  the  other,  and  if,  as  in  this 
case,  one  of  them  happened  in  conjunction  with  a  third  person  to 
have  been  agent  of  the  deceased,  no  action  could  be  maintained  by 
the  other  to  settle  the  trust,  however  derelict  the  agents  have  been, 
and  no  matter  how  necessary  it  may  be  that  such  action  should  be 
brought  in  order  to  a  Just  and  full  settlement  of  the  transactions  of 
such  agents. 

It  seems  to  us  to  deny  the  right  of  one  personal  representative  to 
bring  such  action  as  this  would  often  result  in  great  and  unnecessary 
wrong.  For  in  sustaining  the  demurrer  to  the  petition  and  dismiss- 
ing the  action,  as  was  done  by  the  lower  court,  John  W .,  who  was 
not,  a^  well  as  James  Chamberlain,  who  was,  administrator,  was 
freed  from  accounting  for  his  acts  as  Joint  agent  of  the  decedent, 
and  from  liability  for  what  he  may  owe  the  estate. 

It  appears  there  was,  in  December,  1887,  brought  an  action  to  set- 
tle the  estate  of  Acquilla  Chamberlain,  in  which  the  two  adminis- 
trators were  united  as  plaintiflk.  In  our  opinion,  instead  of  dismissing 
this  action,  it  ought  to  have  been  considered  and  tried  with  the  other 
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action,  whereby  all  proper  issues  could  have  been  heard  and  com- 
plete justice  done  between  all  parties. 

Wherefore,  the  Judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


L.  A  N.  R.  R.  Co,  V.  Robinson. 
(JfVed  June  11,  1891— iVb^  to  be  reported.) 

1.  Railroads — Contributory  negligence — A  brakemnn  was  injared  in  attempt- 
ing to  couple  appeUant^d  train  of  oars  to  a  oar  so  improperly  loaded  with 
Inmber  as  to  make  it  dan^eroas  to  attempt  sooh  coupling.  In  an  action  to 
recover  damages  for  such  injury,  Held — As  the  brakeman  did  not  know  that 
the  car  was  improperly  loaded,  and  under  the  circumstances  of  this  case  it 
was  not  his  duty^to  notice  it,  he  had  a  right  to  presume  that  it  was  prop- 
erly loaded,  and,  therefore,  in^  attempting  to  make  the  coupling  he  was  not 
gnilty  of  contributory  negligence. 

2.  Same — Wilful  negligence — It  was  wilful  negligence  for  the  conductor  in 
•charge  of  the  train  to  permit  the  brakeman  to  attempt  to  make  said  coup- 
ling without  warning  of  the  danger,  when  the  conductor  knew  and  saw  the 
danger  and  remained  silent. 

Ira  Julian  and  Wni.  Lindsay  for  appellant. 

Thos.  H.  Hines  and  Scott  A  Violett  for  appellee. 

Appeal  from  Franklin  Ck)urt  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellee  recovered  Judgment  against  the  appellant  for  $4,000 
•damaKes  for  injuries  he  received  as  the  appellant'^  brakeman,  while 
coupling:  a  car  loaded  with  lumber,  to  the  appellant's  train  of  cars. 
The  ground  of  recovery  was  that  the  car  was,  by  j^ross  negligence, 
so  loaded  that  the  ends  of  the  lumber  projected  over  the  end  of  the 
car  about  eighteen  inches,  which  made  it  dangerous  to  one's  life  to 
£o  between  that  end  of  the  car  and  the  end  of  another  car  to  couple 
them  together,  and  the  appellee,  not  knowing  the  car  was  thus 
loaded,  went  between  that  end  of  it  thus  loaded  and  the  end  of 
another  car,  to  couple  them  together,  and  he  was  struck  by  the  pro- 
jecting ends  ot  the  lumber,  and  knocked  down,  and  was  seriously 
and  permanently  injured. 

The  case  of  Brice  v.  L.  &  N.  R.  R.  Co.,  10  Ky.  Law  Rep.,  526,  is 
relied  on  as  sustaining  the  defense  of  contributory  negligence.  The 
record  in  that  case  showed  a  case  of  contributory  negligence.  It  ap- 
peared that  the  car  loaded  with  lumber  had  been  hitched  on  to  the 
train  of  cars,  and  the  train  was  being  backed  to  hitch  the  car,  loaded 
with  lumber,  to  a  standing  car,  and  as  said  car  was  being  backed, 
and,  consequently,  most  dangerous  to  the  brakeman  having  the 
coupling  in  charge,  he  would  observe  it  closely,  and  it  ought  to  be 
presumed,  in  the  absence  of  anything  to  the  contrary,  that  he  did 
observe  it  closely,  and  as  it  was  a  patent  fact  that  the  ear  was  im- 
properly loaded,  it  ought  to  be  presumed  that  he  saw  and  compre- 
hended its  condition,  and  went  in  to  do  the  coupling  at  his  peril, 
and  under  these  eircumstanct^s  he  could  not  recover  damages  from 
his  employer,  unlei?s  he  could  show  that  the  conductor  knew  or  had 
xeiison  to  know  that  the  car  was  so  improperly  loaded  as  to  imperil 
his  life,  and,  notwithstanding,  or de reel  him  to  make  the  coupling. 
Then  Brice  had  the  right  to  rely  upon  said  order  for  protection,  and    t 
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the  company  would  be  liable  to  him  for  any  injury  that  befell  him 
in  consequence  of  his  obedience  to  said  owier. 

But  a  different  case  is  presented  here.  It  appears  that  the  brake- 
man  did  not  know  how  the  ear  was  loaded.  Nor  did  it  come  under 
his  observation,  as  it  was  about  in  the  middle  part  of  the  train,  and 
his  duty  was  at  the  rear  end  of  the  train;  that  said  car  was  switched 
at  Pewee  Valley,  and  it  thereafter  became  necessary  to  hitch  it  U> 
the  rear  end  of  the  train,  which  was  backed  at  the  rate  of  eight 
miles  per  hour,  for  that  purpose,  and  the  appellee,  whose  duty  it 
was  to  make  the  coupling,  was  signalling  the  conductor  to  slow  up» 
which  he  expected  him  to  do,  and  was  watching  the  moving  train, 
and  did  not  see  or  know  that  the  standing  car,  to  which  he  was  to 
hitch,  was  improperly  loaded. 

It  was  the  moving  traio  that  his  attention  was  and  should  have 
been  specially  called  to,  and  his  not  paying  attention  to  the  manner 
that  the  standing  car  was  loaded,  could  not,  under  the  circum- 
stances, be  deemed  negligence,  for  the  reason  that  he  had  the  right 
to  presume  that  those  entrusted  with  the  loading  would  discharge 
that  duty  properly.  Hence  it  is  only  where,  as  indicated  in  the 
Brice  case,  the  brakeman  knows  that  the  car  is  improperly  loaded,, 
or  where  it  would  be  manifest  to  his  eye,  if  he  would  look  when 
he  has  a  duty  to  perform  that  calls  his  attention  to  it,  but  does  not, 
that  the  rule  of  contributory  negligence  can  apply. 

The  judgment  is  affirmed. 

Judge  Bennett  delivered  the  following  response  to  petition  for  re- 
hearing : 

It  is  a  mistake  to  say  that  the  conductor  did  not  intend  the  car 
loaded  with  lumber  to  be  coupled,  Ac.  For  the  conductor  and  engi- 
neer both  say  that  they  were  backing  to  make  the  coupling,  <fec.  It 
is  also  a  mistake  to  say  that  there  is  not  a  word  tending  to  show 
negligence  on  the  part  of  the  conductor, '  On  the  contrary,  he  swears 
that  he  knew,  by  reason  of  the  slipping  of  the  lumber,  it  was  dan- 
gerous to  make  the  coupling,  and  intended  to  so  notify  the  appel- 
lee, but  did  see  him,  and  kept  on  backing  to  make  the  coupling, 
thinking  that  the  appellee  would  take  care  of  himself. 

This,  as  it  seems  to  us,  was  wilful  negligence,  and  we  had  under- 
stood that  by  reason  of  the  counsel's  treatment  of  that  subject  in  his- 
brief,  groj?s  negligence  at  least  was  conceded. 

The  petition  is  overruled. 


Brafford  v.  Commonw^ealth. 
i^Filed  June  16, 1891 — Not  to  be  rex)orted.) 

1.  Critninal  hxu^Jurors — On  trial  of  appellant  in  Knox  county  for  mnr- 
der,  only  four  of  the  regular  panel  of  jurors  were  found  to  be  qualified  to 
try  the  case.  There  having  been  three  trials  of  appellant  previously,  and 
appellant  and  deceased  having  an  extensive  family  relationship  in  Knox 
county,  the  court  ordered  the  sheriff  to  summon  qualified  persons  from  an 
adjoining  county  to  act  as  jurors.  vy<rA/— That  under  section  194,  Criminal 
Code,  the  court  was  authorized  to  make  such  order  without  first  having 
made  further  effort  to  obtain  other  jurors  in  Knox  county,  it  being  evident 
that  such  effort  would  be  futile. 

2.  Same — Conduct  of  sheriff  in  summoninc  jurors — When  the  sheriff  of  Knox 
county  was  ordered  to  summon  qualified  jurors  from  the  adjoining  coanty^ 
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there  tras  no  impropriety  in  his  inquiring  of  those  well  acquainted  in  the 
adjoining  county  for  the  names  of  citizens  thereof  well  qualified  to  act  as 
jurors,  since  he  oould  not  perform  his  duty  properly  and  intelligently  with- 
out such  information. 

3.  Same — Testimony  of  consphntors  for  each  other — Although  a  conspiracy  to 
murder  be  charged  against  several  persona  jointly  indicted,  each  may  tea- 
tify  for  the  other  unless  the  evidence  on  the  trial  be  sufficient  to  establish, 
with  reasonable  certainty,  the  existence  of  such  conspiracy. 

The  evidence  in  this  case  failed  to  establish  the  conspiracy  charged  be- 
tween appellant  and  others  jointly  indicted  with  him,  and  the  other  defend- 
ants were  competent  witnesses  for  appellant. 

4.  Same — Instructions — Instruction  No.  6  was  erroneous  and  prejudicial  to 
appellant,  because  it  gave  undue  prominence  to  one  fact  proved  on  trial, 
and  assumed  that  this  fact  established  prima  facie  a  conspiracy,  and  because 
it  erroneously  put  burden  on  appellant  to  disprove  a  conspiracy,  as  charged 
in  the  indictment. 

Wilson  <fe  Rawlings,  J.  H.  Brafford  and  James  A.  Black  for  appel- 
lant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  having  been  indicted  jointly  with  seven  others  for  the 
murder  of  James  Tuggle,  and  at  a  separate  trial  convicted  of  man- 
slaughter, seeks  reversal  on  three  grounds. 

1.  After  the  regular  panel  of  the  jury  summoned  in  Knox  county, 
where  the  trial  took  place,  was  exhausted,  only  four  jurors  being 
selected  therefrom,  the  court  made  an  order  for  the  sheriff  to  go  to 
an  adjoining  county,  named,  and  summon  seventy  citizens  thereof, 
being  sensible,  discreet,  fair  men,  possessing  the  qualilications  of 
jurors,  which  was  done,  and  the  jury  was  completed  from  those  so 
summoned.  In  the  order  it  was  recited  that  it  was  impossible  to 
obtain  such  Jury  in  Knox  county  on  account  of  extensive  relation 
and  former  trials  of  the  same  case,  of  which  there  had  been  three. 

Authority  for  such  proceeding  is  given  by  section  194,  Criminal 
Code,  as  follows:  "If  the  Judge  of  the  court  be  satisfied,  after  hav- 
ing made  a  fair  effort  in  good  faith  for  that  purpose,  that  from  any 
cause  it  will  be  impracticable  to  obtain  a  Jury  free  of  bias  in  the 
county  wherein  the  prosecution  is  pending,  he  shall  be  authorized 
to  order  the  sheriff  to  summon  a  sufficient  number  of  qualified 
jurors  from  some  adjoining  county  in  which  the  Judge  shall  believe 
there  is  the  greatest  probability  of  obtaining  impartial  Jurors,  and 
from  those  so  summoned  the  Jury  may  be  formed." 

Taking  the  recital  in  the  order  as  true,  it  seems  to  us  a  condition 
existed  rendering  application  of  that  section  necessary  to  the  ends 
of  justice;  for  tnough  it  does  not  appear  further  effort  was  made  to 
obtain  a  Jury  in  Knox  county  after  the  regular  panel  was  exhausted, 
the  fact  there  had  already  been  three  trials  of  the  ciwe  was  sufficient 
to  justify  the  action  of  the  court,  without  needlessly  consuming 
time  to  accomplish  what  was  obviously  impracticable. 

We  do  not  see  any  impropriety  in  the  conduct  of  the  sheriff  in- 
quring  of  those  best  informed  on  the  subject  as  to  fit  and  qualified 
persons  for  him  to  summon  in  Laurel  county;  for  without  such  in- 
formation it  is  hardly  probable  he  could  have  intelligibly  and  prop- 
erly complied  with  the  order. 

2.  It  does  not  appear  that  any  others,  besides  those  indicteJ,  were 
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present  when  the  killln)?  occurred,  and  as  a  consequence  of  refusal  by 
the  lower  court  to  permit  any  of  them  to  testify,  one  being  called 
for  the  purpose,  appellant  was  the  only  witness  who  stated  by  whom 
the  deceased  was  killed,  or  the  circumstances  under  which  it  was 
done. 

It  is  in  evidence  that  there  had  been  a  dispute  whether  the  de- 
ceased and  two  others  associated  with  him,  or  appellant  and  two 
others,  one  beinj?  Jake  Phipps,  indicted  with  him,  were  legally 
trustees  of  the  common  school  district  in  which  the  killing  took 
place,  which,  as  generally  happens,  brought  on  or  resulted  from  a 
contest  in  selection  of  a  teacher.  Appellant  and  his  two  associates 
were  proved,  on  the  trial,  to  have  been  the  legal  trustees,  thousrh 
the  deceased  had  in  some  way  gotten  his  niece  the  place  of  teacher 
instead  of  the  person  the  other  pirty  lavoreil,  and  she  was  at  the 
time  engaged  in  teaching  in  the  scho  il-house. 

The  evening  before  Jake  Phipps,  accompanied  by  appellant  and 
others,  went  to  the  school-house  and  tkstened  the  door  with  a  chain 
and  lock,  and  the  next  morning  all  those  indicted  went  to  the  place, 
but  there  is  contradictory  evidence  and  uncertainty  whether  they 
did  so  for  the  purpose  of  rep-^iring  the  school-house,  or  to  meet  and 
have  a  difttculty  with  the  deceased,  or  to  settle  the  dispute  about 
possession  of  it. 

There  is  evidence  tending  to  show  the  meeting  wis  preconcerted, 
but  whether  in  anticipation  of,  or  with  the  formed  purpose  of,  hav- 
ing a  personal  conflict  with  deceased,  who  was  a  violent  and  dan- 
gerous man,  is  not  shown.  Jake  Phipp.s,  it  seems,  had  been  working 
for  the  deceased,  and  the  day  before  the  killing  informed  hiiu  at  his 
house  that  the  water  had  given  out  in  a  pasture  where  he  had  cattle, 
to  reach  which  he  had  to  pass  by  the  school-house,  v  On  the  other 
hand  appellant,  and,  so  far  as  this  record  shows,  all  the  other  de- 
fendants except  two,  were  on  friendly  terms  with  the  deceased,  and 
no  previous  grudge  against  him,  or  motive  to  take  his  life,  is  shown 
to  have  existed  on  the  part  of  any  others  except  the  two  mentioned. 

Considering  the  facts  that  the  school-house  was  on  a  public  road ; 
that  all  the  parties,  except  perhaps  onCj  lived  within  not  much  if 
any  over  one  mile  of  each  other  and  ot  the  deceased,  and  that  the 
time  they  met  was  when  they  might  reasonably  expect  persons  to 
pass  along  the  public  highway,  and  not  long  before  tJie  teacher  and 
children  would  assemble,  it  is  not  credible  they  went  there  in  pur- 
suance of  a  conspiracy,  or  formed  one  after  their  arrival,  to  kill  the 
deceased.  It  is  true  some  of  them  went  there  armed  ;  but  that  eight 
men,  six  of  whom  were  oh  friendly  terms  with  him,  should  meet  at 
such  time  and  place  in  pursuance  of  a  conspiracy  to  take  the  life  of 
another,  who  was  alone  at  the  time,  and  between  fifty  and  sixty 
years  old,  is  improbable.  Besides,  the  evidence  is  not  at  all  satis- 
factory that  any  of  them  knew  or  expected  the  deceased  would  be 
at  the  school-house  on  the  occasion. 

The  two  defendants  who  did  have  unfriendly  feelings  against  him 
were  John  and  Frank  Trosper,  whose  father  he  had  killed  many 
years  before,  but  there  is  no  proof  of  any  previous  difficulty  between 
them  and  the  deceased,  though  residing  within  less  than  one  mile 
of  each  other.  Both  of  ihem,  however,  immediately  after  the  kill- 
ing, fled,  and  are  now  without  the  State,  and,  according  to  the  testi- 
mony of  appellant,  they,  without  aid  or  encouragement  from  any  of 
the  others,  did  the  killing.  It  is  proper  to  say,  in  this  connection, 
that  the  wife  of  appellant  is  a  sister  of  the  two  Traspers,  but  that  fact 
alone  is  not  sufficient  to  authorize  the  presumption  appellant  had  a 
motive  to  kill  the  deceased,  especially  when  it  appears  they  were 
on  friendly  terms  with  each  other.  ^  t 
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Section  223,  Criminal  Code,  provides  that :  *'If  two  or  more  per- 
sons are  jointly  indicted,  they  may  testify  for  each  other,  unless  a 
conspiracy  is  charged  in  the  indictment  and  proven  to  the  satisfac- 
tion of  the  court.''^ 

According  to  the  construction  heretofore  given  by  this  court  to 
that  section,  although  a  conspiracy  be  charged  between  two  or  more 
persons  jointly  indicted,  each  one  may  still  testify  for  the  other,  un- 
less there  be  evidence  sufficient  to  establish  with  reasonable  cer- 
tainty existence  of  such  conspiracy.  For  it  is  not  the  policy  of  law, 
nor  scarcely  in  the  power  of  the  Legislature,  to  arbitrarily  or  upon 
inconclusive  evidence  of  a  conspiracy  to  deprive  an  accused  person 
of  testimony  that  may  tend  to  explain  or  disprove  the  charge  against 
him.. 

In  our  opinion  the  evidence  in  this  case  did  not  sufficiently  estab- 
lish a  conspira(?y  between  appellant  and  another  or  others  to  take 
tlie  life  of  James  Tuggle,  as  to  authorize  the  lower  court  refusing  the 
testimony,  when  offered,  of  any  of  the  other  defendants. 

3.  Instruction  No.  6,  objected  to  by  appellant,  is  as  follows:  "Al- 
though the  jury  may  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  Brafford,  met  with  the  other  defendants 
named  in  the  indictment  to  take  possession  of  the  school-house  by 
force,  or  to  prevent  the  deceased  from  taking  possession  of  same,  yet 
if  they  further  believe  from  the  evidence  that  the  defendant  was 
opposed  to  the  killing  of  the  deceased,  James  T.  Tuggle,  or  of  doing 
him  any  bodily  harm,  and  had  entered  into  no  conspiracy  with 
them  to  do  so,  and  that  he  did  not  know  that  any  of  the  defendants 
Intended  or  proposed  to  kill  deceased,  or  to  do  him  any  bodily 
harm,  and  that  some  of  the  defendants,  of  their  own  accord  and 
without  the  knowledge  or  consent  of  the  defendant,  Alfred  E.  Braf- 
ford, shot  and  killed  deceas.ed  from  malice,  or  in  sudden  heat  and 
passion,  they  should  acquit  the  defendant." 

The  meaning  and  effect  of  that  instruction  is  that,  assuming  it  to 
be  true  that  appellant  and  the  other  defendants  went  to  either  take 
possession  of  the  school-house  by  force,  or  to  prevent  the  deceased 
from  taking  possession  of  the  same,  he  should,  though  doing  no  act 
himself,  nor  aiding  or  encouraging  others  to  do  the  deed,  still  be 
found  guilty,  unless  it  affirmatively  appeared,  not  merely  that  he 
was  opposed  to  the  killing  and  also  opposed  to  doing  the  deceased 
bodily  harm,  but  that  he  did  not  know  that  any  of  the  defendants 
intended  or  proposed  to  kill  or  bodily  harm  the  deceased,  and  that 
some  of  the  defendants,  of  their  own  accord  and  without  appellant's 
knowledge  or  consent,  shot  and  killed  him. 

Appellant  is  by  that  instruction  made  to  answer  for  what  another 
may  have  done,  not  in  pursuance  of  a  conspiracy  with  him  to  take 
the  life  of  James  Tuggle,  but  upon  the  hypothesis  that  he  and  the 
other  defendants  went  to  either  forcibly  take  possession  of  the  school- 
house  or  preventing  him  doing  so,  and,  that  being  true,  the  burden 
was  put  on  appellant  to  disprove  the  conspiracy  as  well  as  show  he 
was  opposed,  did  not  consent,  and  was  in  fact  ignorant  of  intention 
of  any  body  else  to  take  the  life  of  or  do  bodily  harm  to  the  de- 
ceased. 

The  burden  was  on  the  Commonwealth  to  show  a  conspiracy  to 
take  the  life  of  the  deceased  or  doing  him  bodily  harm,  in  which 
the  appellant  engaged,  and  that  this  deed  was  done  in  pursuance 
thereof.  But  the  lower  court,  by  the  instruction  quoted,  erroneously 
assumed  the  meeting  of  defendants  for  the  purpose  of  getting,  or 
preventing  deceased  getting,  possession  of  the  school-house  to  be, 
prima  facie^  a  conspiracy  to  kill  him,  when  it  was  only  a  circum- 
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stance  to  be  considered  by  the  jury,  without  special  reference  to  it 
in  instruction,  as  evidence  of  existence  of  the  alleged  conspiracy. 

It  seems  to  us,  in  view  of  the  fact  that  no  testimony  except  that 
of  appellant  was  offered  as  to  what  occurred  at  the  school-house,  the 
instruction  was  prejudicial  to  his  substantial  rights;  nor  is  it  ex- 
plained, or  the  effect  of  it  in  any  degree  modified,  by  any  of  the 
other  instructions. 

For  the  errors  indicated,  the  Jud&rment  is  reversed  and  cause  re- 
manded for  a  new  trial  consistent  with  this  opinion. 


Hilton  v.  Commonwealth. 
{Filed  June  18,  1891— iVb«  to  be  reported.) 

1.  Continuance — Appellant  was  not  entitled  to  a  continuance  on  account  of 
the  absence  of  a  witness  when  the  record  shows  a  want  of  diligence  on  his 
part  in  endeavoring  to  secure  attendance  of  the  witness.  When  the  trial  was 
postponed  from  one  day  in  the  term  to  another  on  defendant's  motion,  it 
was  his  duty  to  have  his  witnesses  recognized  to  appear  at  day  fixed  for 
trial. 

2.  Improper  conduct  of  prosecuting  attorney — Prejudicial  erjots — The  official 
attorney  for  the  Commonwealth,  in  his  arfcument  to  the  jury  in  a  case  in- 
volving the  life  or  liberty  of  a  citizen,  should  always  be  careful  not  to  make 
statement  of  facts  unsupported  by  the  evidence. 

In  this  case,  even  if  the  argument  of  the  prosecuting  attorney  was  im- 
proper, it  was  not  prejudicial  to  defendant  because  the  court,  when  appealed 
to,  distinctly  told  the  jury  that  they  must  consider  only  such  evidence  as  had 
been  admitted  on  the  trial. 

3.  Criminal  law — Prejudicial  error — A  remark  by  an  outsider  to  one  of  a 
jury,  in  the  hearing  of  all  of  the  jurors,  that  "accused  ought  to  be  hung,''  or 
*'hun;(  as  high  as  Haman,"  was  highly  improper,  and  tended  to  exercise  undue 
influence  upon  the  jury,  for  which  accused  should  be  granted  a  new  trial, 
unless  it  apears  that  his  substantial  rights  were  not  prejudiced  thereby. 
When  the  record  clearly  shows  that  accused  was  guilty  of  murder  and  the 
verdict  of  the  jury  imposed  a  life  sentence  in  the  penitentiary  upon  him, 
his  substantial  rights  have  not  been  prejudiced  by  such  remark  made  to  the 
jury. 

Edwards  &  Drake,  Dulaney  &  Mitchell  and  M.  T.  Bryan  for  ap- 
pellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Robert  Hilton,  asks  a  reversal  of  a  life  sentence  for 
the  killing  of  William  Hodnett  upon  three  ^i^unds :  first,  because 
the  court  refused  a  continuance;  second,  because  of  improper  argu- 
ment of  his  case  by  the  attorney  for  the  State;  and  lastly,  because 
inaproper  influences  were  brought  to  bear  upon  the  jury. 

The  accused  was  indicted  at  the  June  term,  1890,  the  killing  having 
occurred  in  March  previous. 

The  case  was  set  for  trial  upon  the  eighth  day  of  the  term.  It  was 
then,  upon  the  request  of  the  appellant,  passed  until  the  fourteenth 
day,  when,  upon  his  motion,  it  was  continued  until  the  October  term* 
It  was  set  for  the  sixteenth  day,  but  was  then,  at  his  request,  con- 
tinued until  the  twenty-second  day  of  the  term.   When  so  postjioned 
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he  had  no  witnesses  recognized,  although  the  State  did,  and  although 
the  court  not  only  expressly  announced  to  tlie  parties  that  they  must 
be  ready  to  try,  but  entered  an  order  to  that  effect. 

When  the  case  was  called  at  the  time  fixed  the  appellant  asked  a 
continuance  upon  various  grounds,  but  mainly  because  of  the  absence 
of  one  William  Harrison.  His  testimony,  according  to  the  appel- 
lant's affidavit,  would  have  been  material ;  at  least  we  can  not  say 
that  it  would  not ;  but  he  had  been  recognized  as  a  witness  for  the 
State  at  the  last  pcjstponement  of  the  case,  and  although  then  in 
<;ourt  the  appellant  failed  to  have  him  or  any  one  recognized  to  ap- 
pear for  him.  It  appears  one  of  the  attorneys  for  the  appellant  an- 
nounced from  his  seat  in  the  court  room  that  the  accused  desired 
his  witnesses  recognized ;  but  it  is  shown  that  neither  the  judge  or 
clerk  heard  him,  and  he  mentioned  the  names  of  no  persons.  It 
was  the  duty  of  the  appellant,  especially  in  view  of  the  announce- 
ment and  order  of  the  judge  that  the  case  must  be  tried,  to  see  that 
his  witnesses  were  recognized.  Moreover,  it  appears  that  the 
absent  witness  was  in  town  the  evening  before  the  trial ;  that  he 
resided  in  the  Siime  family  with  appellant;  was  his  especial  friend, 
and,  as  appears  from  circumstances,  upheld  him  in  the  killing. 

There  was,  therefore,  not  only  a  want  of  diligence  in  preparing  for 
trial,  but  there  is  an  appearance  and  presumption,  from  all  the  circum- 
stances, that  the  absence  of  the  witness  was  with  the  consent  of  the 
accused. 

The  court  was  evidently  disposed  to  allow  all  proper  indulgence. 
After  the  selection  of  the  jury  had  commenced,  a  postponement  was 
ordered  for  one  day  because  of  the  illness  of  one  of  the  appellant's 
attorneys. 

Under  all  the  circumstances  we  have  no  hesitation  in  saying  that 
no  error  was  committed  in  refusing  the  continuance. 

In  the  argument  to  the  jury  the  Commonwealth's  attorney  alluded 
to  the  absence  of  Harrison  as  a  witness,  although  he  had  been  sum- 
moned by  the  State,  and  said  that  it  was  fortunate  some  other  par- 
ties got  to  the  dead  body  of  the  deceased  before  Harrison  and  thus 
prevented  him  from  placing  a  knife  there. 

The  official  attorney  for  the  State,  in  view  of  the  influence  which 
his  station  commands,  should  always  be  careful  in  the  argument  of 
a  case  involving  life  or  liberty,  not  to  go  outside  of  the  record. 

While  considerable  latitude  must  necessarily  be  allowed,  yet  this 
court  does  not  favor  overzeal  in  this  respect.  We  are  not  fully  pre- 
pared to  say,  however,  that  he  did  so  in  this  instance. 

The  accused  had  claimed,  soon  after  the  killing,  that  when  he  shot 
the  deceased  the  latter  was  coming  upon  him  with  a  knife. 

It  was  shown  that  as  the  accused  came  from  the  spot  where 
the  killing  occurred  Harrison  met  him,  and  asked :  **Did  you  get 
him ;"  and  receiving  an  affirmative  answer,  said,  with  an  oath,  "he 
has  been  bothering  us  for  the  last  six  years."  Very  soon  after  this 
he  went  to  where  the  body  was  lying,  only  one  or  two  persons  pre- 
ceding him. 

Whether,  however,  the  attorney  went  beyond  the  bounds  of  proper 
argument  or  not  is  immaterial,  as  the  court,  when  appealed  to, 
distinctly  informed  the  jury  that  they  must  only  consider  what  had 
been  admitted  as  evidence  in  the  case. 

The  trial  was  a  protracted  one.  Local  public  interest  appears  to 
have  been  considerably  drawn  to  it.  At  times  the  crowd  in  the 
court-room  pressed  up  near  the  jury.  Whispered  comments  upon 
the  case  were  perhaps  made,  but  if  so,  it  is  not  shown  that  they  came 
to  the  ears  of  the  jury.  •  The  judge,  upon  several  occasions,  ordered 
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the  crowd  to  {2:et  back,  and  proper  care  appears  to  have  been  exer^ 
cised  to  prevent  any  improper  influence  upon  them. 

On  Saturday  evening,  however,  thejury,  in  charge  of  proper  officers, 
went  to  a  barb^^r's  shop,  and  also  to  several  stores  in  order  to  get 
changes  of  underwear.  While  at  one  of  these  places,  a  lady,  acting,  as 
she  says,  innocently^  spoke  to  her  cousin,  who  was  upon  the  Jury,  and 
asked  him  if  the  Hilton  case  was  ended,  saying,  in  sul)8tance,  at  the 
same  time  that  *'he  ought  to  be  hung,"  or  ''hung  as  high  as  Haman." 

Nearly  all  the  Jury,  when  examined  upon  the  motion  for  a  new 
trial,  say  that  their  verdict  was  to  no  extent  induced  by  any  outside 
influence.  Those  of  them  who  did  not  say  so,  could  not  be  gotten  to 
the  court-house  in  time  to  give  any  statement  before  the  disposition 
of  the  motion.  Their  statements,  however,  can  not  be  permitted  to 
control  in  the  matter.  Indeed,  however  honest  they  may  have  been, 
it  is  quite  natural  for  men  under  such  circumstances  not  only  to  say, 
but  to  think  that  they  have  not  been  unduly  influenced. 

The  statement  of  this  lady  to  the  Jury  was  highly  improper.  Pub* 
lie  policy  and  the  free  and  uncontaminated  administration  of  Jastice 
requires  that  the  Jury-box  should  be  entirely  free  of  all  possible  in- 
fluence of  any  outside  or  undue  character.  This  is  absolutely  nec- 
essary to  the  ends  of  Justice,  and  courts  should  be  zealous  to  guard 
against  it.  Whenever  it  may  have  produced  a  verdict  or  have  been 
instrumental  in  doing  so,  a  new  trial  should  be  ordered.  It  matters 
not  that  it  was  the  improper  conduct  of  an  outsider  and  not  of  the 
Juryman  himself. 

A  careful  examination  of  this  voluminous  record  has  satisfied  us, 
however,  that  the  substantial  rights  of  the  accused  were  not  preju- 
diced by  this  improper  conduct. 

The  appellant  lived  adjoining  the  deceased.  The  wife  of  the  latter 
and  the  appellant  had  a  quarrel  over  a  dog.  She  informed  her  hus- 
band upon  his  return  home  that  the  accused  had  cursed  her.  He 
thereupon  called  the  appell>)nt  to  the  door  of  the  house  where  he  was 
living  and  a  wordy  quarrel  ensued.  Each  cursed  the  other  and  used 
abusive  epithets,  the  one  to  the  other.  The  deceased  dared  the  ap- 
pellant out  to  light,  but  he  declined,  but  said  he  would  see  him 
again.  The  deceasea  in  return  said  to  the  appellant  that  he  could 
not  always  stay  in  the  house,  and  that  he  would  catch  him  out  at 
some  time. 

He  also  said  to  the  appellant,  either  that  his  mother  had  been  a 

{)rostitute  from  her  infancy,  or  that  the  woman  with  whom  appel- 
ant was  then  living  had  been  so  from  her  cradle.^ 

A  few  days  after  this  the  accuseci  told  a  party *that  the  deceased 
would  have  to  take  back  what  he  had  said  or  he  was  going  to  kill 
him.  He  tried  to  borrow  a  shot-gun  from  several  parties,  saying 
that  he  wanted  a  muzzle-loader  as  he  wanted  to  know  what  he  was 
shooting,  but  pretended  that  he  wanted  to  go  hunting  with  it.  He 
finally  procured  one  two  or  three  days  before  the  killing.  He  loaded 
it  with  large  buck-shot  or  slugs,  and  it  is  perfectly  evident  that  he  did 
so  for  the  purpose  of  killing  the  deceased.  The  latter  was  in  the 
habit  of  returning  from  his  place  of  work  to  his  home  about  six 
o'clock  in  the  evening  by  a  path,  and  this  fact  was  known  to  the 
accused. 

Upon  the  evening  of  the  killing  the  accused  was  in  his  room, 
where,  as  the  evidence  tends  to  show,  he  could  see  the  deceased  as  he 
came  to  his  home  from  his  work ;  and  as  he  came  in  sight  of  hU 
home  the  appellant  took  his  gun  and  in  great  haste  walked  up  the 
path  meeting  him.  He  says  he  started  to  return  the  gun  to  its 
owner.  The  circumstances  do  not,  however,  in  our  opinion  support 
this  statement.    It  is  evident  he  started  to  meet  the  deceased. 
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Upon  meeting  him  some  anirry  words  passed,  the  deceased  puttinft 
his  open  hands  down  by  his  side  and  telling  the  accused  to  shoot^ 
and  he  did  so  and  killed  him.  The  deceased  had  no  weapon  what- 
ever.   He  was  at  the  mercy  of  the  appellant. 

Under  the  circumstances  the  accused  was  clearly  guilty  of  murder^ 
and  could  not,  therefore,  have  been  prejudiced  by  what  was  improp- 
])erly  said  to  the  Juryman. 

The  Jury  were  |)roperly  instructed  and  the  Judgment  is  affirmed. 


Bob's  heirs  v.  Sennit  and  wife. 

Seaton  and  wife  v.  Roe,  &c. 

(Filed  May  16,  1891—iVb<  to  be  reported.^ 

Chancelht*s  decision — Question  of  fact  affirmed — The  record  showing  that  the 
ehanceUor  properly  decided  the  qaestion  of  fact  herein  inyolyed,  his  judg- 
ment is  affirmed. 

B.  F.  Bennett  for  appellants,  Seaton  and  wife, 

B.  E.  Roe  for  Roe's  heirs. 

T.  H.  Poynter  for  appellees,  Sennett  and  wife. 

Appeal  from  Greenup  Circuit  Court, 

Opinion  of  the  court  by  Judge  Pryor. 

When  this  case  was  heretofore  in  this  court,  on  the  appeal  of  Roe, 
the  rieht  of  the  parties  to  the  land  in  controversy  was  virtually  set- 
tled. The  disputed  territory  is  within  the  boundary  of  the  Lo&rwood 
patent,  that  is  prior  in  dnte  to  the  patents  under  which  the  appel* 
lants  and  the  appellees  claimed  to  have  derived  title.  On  the  return 
of  the  ease  it  appears  that  a  part  of  the  land  was  claimed  by  one 
Hockedy  under  a  patent  of  1,000  acres,  issued  to  one  Craig  long  be- 
fore the  date  of  the  Logwood  patent.  It  is  said  that  no  one  disputed 
the  title  of  Hockedy,  but  regarded  the  same  as  a  part  of  his  home 
farm,  of  which  he  had  been  in  possession  many  years.  Hockedy 
seems  not  to  have  thought  much  of  his  title,  as  he  surrendered  it  to 
Seaton  without  any  consideration,  and  Seaton  seems  to  have  placed 
34 rs.  Stratton  in  possession. 

It  is  unreasonable  to  suppose  that  Hockedy,  with  an  actual  posses- 
sion for  sixty  years,  would  have  yielded  his  claim  to  junior  paten- 
tees or  claimants,  when,  as  is  now  contended  by  the  appellant,  his 
title  and  possession  was  superior  to  all  other  titles.  The  county  sur- 
veyor says  that  the  Roe  patent,  the  Hockedy  patent  and  the  Stratton 
tract  are  all  covered  by  the  Logwood  patent.  Seaton  says  if  any  of 
the  land  is  outside  of  the  Logwood  patent,  he  claims  under  the 
Herndon  patent.  Se^iton  and  Wolcott  say  that  the  Logwood  patent 
covers  this  land.  The  fact  is,  Hockedy  never  had  the  possession  of 
the  Stratton  tracts ;  he  states  that  he  never  had  the  actual  possession 
until  he  put  Mrs.  Stratton  on  the  land.  Roe  acquired  no  title  under 
his  patent,  and  Roe,  Seaton  and  Trimble,  or  their  vendees,  owning 
each  an  interest  in  the  undivided  part  of  the  Logwood  patent,  their 
rights  were  properly  determined  by  the  chancellor.  The  extent  of 
their  interest  in  this  undivided  land  is  conceded,  and  the  only  con- 
tention is  thatthe  chancellor  is  dividing  land  not  within  that  patent. 
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It  is  evident  that  these  parties  have  claimed  first  under  the  one 
title  and  then  under  the  other,  as  circumstances  have  developed  dur- 
ing the  progress  of  this  case,  and  equally  certain  that  the  chancellor 
has  ascertained  the  rights  of  all  the  parties,  and  for  that  reason  iiis 
judgment  on  cross-appeal  is  affirmed. 


Commonwealth  v.  Duncan. 
{Filed  June  2,  1891.) 

Criminal  law — Deadly  weapons — Any  object  or  thing  that  may  be  used  by 
one  in  shooting,  striking  or  ontting  another,  so  as  to  endanger  life,  is, 
when  so  nsed,  a  deadly  weapon,  within  the  meaning  of  section  2,  article  6, 
chapter  29,  General  Statutes.  Whether  a  particular  object  is  a  deadly  weapon 
depends  upon  its  nature  and  the  manner  of  its  use,  and  is  a  question,  when 
doubtful,  for  a  jury  to  determine. 

A  rock  may  be  so  used  as  to  be  a  deadly  weapon. 

P.  W.  Hardin  and  Finley  Shuck  for  appellant. 
Appeal  from  Mercer  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Thomas  Duncan,  threw  a  rock,  a  size  larger  than  a 
man's  fist,  at  Thomas  Scruggs,  through  the  open  door  of  the  latter's 
house,  knocking  him  senseless.  It  occurred  at  night.  They  were 
about  twelve  or  fourteen  feet  apart  at  the  time,  Scruggis  being  withiu 
his  house.    The  attack  was  evidently  without  legal  excuse. 

The  appellee  was  indicted  for  a  malicious  wounding,  under  section 
2,  article  G,  chapter  29  of  the  General  Statute^s,  which  provides:  "If 
any  i^erson  shall  wilfully  and  maliciously  shoot  at  and  wound  an- 
other, with  an  intention  to  kill  him,  so  that  he  does  not  die  thereby, 
with  a  gun  or  other  instrument  loaded  with  a  leaden  bullet  or  other 
substance,  or  shall  wilfully  and  maliciously  cut,  strike  or  stiib  an- 
other with  a  knife,  sword,  or  other  deadly  weapon,  with  intention 
to  kill,  if  the  pei-son  so  stabbed,  cut  or  bruised  die  not  thereby,  *  * 
he  shall  be  confined  in  the  penitentiary  not  less  than  one  nor  more 
than  five  years." 

At  the  close  of  the  testimony  the  court  instructed  the  jury  that 
they  could  not  convict  the  accused  of  the  charge  named  in  the  in- 
dictment, but  gave  instructions  which  led  to  his  conviction  for  an 
ordinary  assault  and  battery. 

Under  sections  262-3  of  our  Criminal  Code  the  last-named  offense 
is  to  be  deemed  a  degree  of  the  one  named  in  the  indictment,  and  a 
aefendant  may  be  found  guilty  of  any  offense  thus  included  in  the 
charge  named  and  not  higher  in  degree.  The  judgment  is,  there- 
fore, a  bar  to  the  accuse<l  being  again  ^ried,  as  he  has  been  in  jeop- 
ardy, and  this  api)eiil  by  the  Commonwealth  is  merely  to  settle  the 
law  applicable  to  such  cases. 

It  is  said,  and  we  presume  it  to  be  the  fact,  that  the  court  so  in- 
structed the  jury  upon  the  ground  that  the  rock  was  not  a  deadly 
weapon.  The  statute  above  cited  is  not  confined  to  the  case  of  weap- 
ons which  can  only  be  used  for  shooting,  cutting,  thrusting  or  stab- 
bing, as  is  section  1,  article  17,  chapter  29  of  the  General  Statutes, 
where  the  shooting  or  cutting  of  a  person  in  a  sudden  affray,  or  in 
sudden  heat  and  passion,  not  resulting  in  death,  is  denounced,  and 
which  was  under  consideration  in  the  case  of  Commonwealth  v. 
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Hawkins,  11  Bush,  608;  but  it  provides,  ''if  any  person  shall  wil- 
fully and  maliciously  *  *  strike  *  *  another  with  a  *  * 
deadly  tceapon  with  intention  to  kill,"  <&c. 

What  is  a  deadly  weapon,  within  the  meaning  of  a  statute  like 
this  one,  must  often  depend  upon  the  character  of  the  instrument 
And  the  manner  of  its  use,  and  be  a  question  for  the  jury  to  deter- 
mine. 

In  applying  the  statute  against  carrying  concealed  deadly  weap- 
ons, this  rule  can  not  of  course  be  followed;  but  under  a  statute 
punishing  one  for  an  injury  with  a  deadly  weapon,  not  only  the 
■character  of  the  weapon  used,  but  the  manner  of  its  use,  is  to  be 
considered,  and  the  question  whether  it  be  a  deadly  weapon  must 
often  be  left  to  the  jury.  Of  course  it  may  be  of  such  a  nature,  as 
for  instance  a  hatchet,  that  its  deadly  character  may  be  beyond 
question.  If  so,  testimony  would  of  course  l)e  inadmissible,  because 
it  would  be  useless,  and  the  law  doas  not  admit  of  idle  things. 

Bouvier  says  that  a  deadly  weapon  is  **one  dangerous  to  life."  It 
might  not  be  so,  unless  used  in  a  particular  way;  and  hence  not 
only  its  character,  but  the  manner  of  its  use,  must  necessarily  enter 
into  the  question.  It  was  even  made  a  question  in  this  court  whether 
a  sledge-hammer  was  a  deadly  weapon.  Not  doubting  but  what  the 
counsel  would  have  thought  so  had  one  been  used  upon  them,  the 
<;ourt  readily  concluded  it  might  be  used  to  produce  death.  Philpot 
V.  Commonwealth,  86  Ky.,  r>9 o. 

Upon  the  other  hand  a  pin,  which  would  not  of  course  fall  within 
the  terms  of  the  statute  against  carrying  concealed  deadly  weapons, 
might  be  so  used  as  to  produce  death,  showing  that  both  the  nature 
of  the  weapon,  and  the  use  to  which  it  may  be  applied,  must,  as  to 
offenses  arising  under  a  statute  like  this  one,  determine  whether  it 
be  of  a  deadly  character.  If  it  will  admit  of  such  a  use,  either  in 
the  way  of  shooting,  cutting  or  striking,  as  to  be  dangerous  to  life, 
then  evidently,  when  so  used,  it  is  a  deadly  weapon. 

The  statute  does  not  say  what  shall  constitute  a  deadly  weapon. 
It  merely  punishes  for  a  wilful  and  malic'.ous  wounding  with  one. 
If  one  man  maliciously  wounds  another  with  a  rock,  with  which  he 
might  have  killed  him.  there  exists  no  reason  why  the  same  pun- 
ishment should  not  be  meted  out  to  him  as  if  he  had  done  it  with  a 
shot-gun ;  and  undoubtedly  the  Legislature,  in  enacting  this  statute, 
so  intended. 

Whether,  in  this  instance,  the  rock  was  large  enough  to  produce 
death,  and,  therefore,  a  deadly  weapon,  should  have  been  left  to  the 
jury,  and  the  court  erred  in  taking  the  question  from  them. 

This  opinion  is  ordered  to  be  certified  to  the  lower  court  as  the 
law  of  the  case. 


Commonwealth  v.  Barnes. 
(Jailed  June  4,  1891— JVot  to  be  reported.) 

Criminal  law — Self-defense — Where  the  life  of  one  has  been  threatened  re- 
peatedly by  his  adversary,  who  has  attempted  to  hire  several  persons  to  take 
his  life,  and  who  has  announced  his  purpose  to  go  to  the  person's  home  and 
:kiU  hira,  the  latter  has  a  right  to  arm  himself  with  a  deadly  weapon  and  go 
about  his  ordinary  pursuits  and  keep  a  lookout  for  his  adversary.  If  he 
casually  meets  the  adversary,  he  is  not  bound  to  retreat,  but  may  act  in  his 
own  defense;  but  he  has  no  right  to  pursue  his  adversary  or  seek  a  difficulty 
with  him,  or  io  arm  himself  and  go  to  a  certain  place  for  the  express  pur- 
pose of  meeting  and  killing  such  adversary. 


Digitized  by  VjOOQ IC 


164  COMMONWEALTH     V.     BARNES. 

M.  M.  Bedwine,  Wood  A  Day  and  P.  W.  Hardin  for  appellant. 
Z.  T.  Young  and  J.  H.  Hazelrigg  for  appellee. 
Appeal  frona  Menifee  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  trial  of  the  appellee,  charged  with  the  crime  of  having  con- 
spired with  George  Stevens  to  murder  Wm.  Barnes,  and  having 
murdered  him  pursuant  to  the  conspiracy,  and  his  trial  having  re-^ 
suited  in  the  acquittal  of  the  appellee  upon  the  ground  of  the  de- 
fense of  himself  or  that  of  George  Stevens,  the  Commonwealth  ha^ 
appealed  to  get  the  supposed  errors  of  the  trial  court  corrected. 

There  was  evidence  before  the  jury  that  William  Barnes,  the  de- 
ceased, had,  months  before  he  was  killed,  conceived  a  violent  preju- 
dice against  the  appellee,  Albert  Barnes,  who  appears  from  the 
record  to  have  been  a  peaceable,  industrious,  good  citizen,  on  ac- 
count of  the  lustful  passion  that  the  deceased  had  for  the  appellee's 
wife;  that  he  had  proposed,  at  different  times,  to  hire  persons  to  kill 
the  appellee,  saying  that  if  he  failed  in  that,  he  would  kill  him  himself: 
that  ne  intended  to  take  Bird,  the  wife  of  appellee,  if  he  had  to  kill 
all  the  Stevens,  George  Stevens  being  one  of  them,  and  the  ap- 
pellee himself;  that  he  was  going  on  Slate  Creek  and  lay  the  appel- 
lee and  George  Stevens  in  the  dust;  that  he  tried  to  get  one  person 
to  go  with  him  on  Sunday  before  the  killing,  and  others  whom 
he  had  prevailed  on  to  go  with  him,  to  appellee's  home  near  Cham- 
ber's Station,  and  reconnoiter  the  same,  and  kill  the  appellee;  that 
he  and  his  crowd,  who  had  been  with  him  several  days,  were  at 
Chamber's  Station  Monday  morning  armed  with  pistols;  that  the 
appellee  had  been  informed  of  William  Barnes'  threats,  and  of  his 
purpose  to  come  to  Chamber's  Station  on  that  day  to  kill  him:  that 
upon  the  appellee's  riding  to  the  station,  about  8  o'clock  in  the 
morning,  where  he  did  business,  he  discovered  that  Wm.  Barnes 
and  his  crowd  were  there,  and  Wm.  Barnes  appeared  to  be  watch- 
ing him  and  armed;  that,  fearing  that  Wm.  Barnes  had  come  to 
execute  his  threats,  he  mounted  his  horse  and  went  home  and  armed 
himself  with  a  repeating  rifle  and  a  double  barreled  shot-gun;  that 
the  latter  he  left  at  the  house  of  George  Stevens,  his  brother-in-law^ 
which  was  on  the  way  to  the  station;  that  he  got  back  to  the  station 
armed  with  the  rifle,  and  stationed  himself  behind  a  fence,  which 
was  about  thirty  yards  from  the  grocery  door,  where  he  last  saw  Wm. 
Barnes,  his  rifle  resting  on  the  fence  and  pointing  towards  the  gro- 
cery door;  that  he  was  then  informed  that  Wm.  Barnes  and  his 
crowd  had  gone  on  the  railroad  train  to  Rath  well,,  the  terminus  of 
the  railroad,  and  about  four  miles  Irom  Chamber's  Station:  that  they 
had  gone  to  said  place  and  returned  on  the  same  train,  but  before 
they  got  to  Chamber's  Station  the  train  was  hailed,  and  they  were 
informed  that  the  appellee  and  George  Stevens  were  at  the  station 
armed  with  guns.  Thereupon  they  got  off  of  the  train,  and,  after 
stopping  at  a  friend's  house  and  having  some  talk,  they  went  back 
to  Kathwell,  where  they  purchased  some  shot-guns,  Wm.  Barnes 
paying  for  them,  and  making  some  threats  against  the  appellee,. 
They,  at  that  place,  boarded  the  train  for,  as  they  said,  Mt.  Sterling, 
and  after  getting  on  the  train  they  loaded  the  guns  with  buck  shot, 
and  as  the  train  came  in  sight  of  Chamber's  Station,  the  appellee  and 
George  Stevens  were  seen  on  the  platform  armed  with  guns,  George 
Stevens  sitting  and  the  appellee  standing.  This  alarmed  the  con- 
ductor, and  he  disregarded  the  appellee's  signal  to  stop  and  hurried 
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the  train  by  the  station,  and  ju8t  as  it  isrot  a  little  past  the  appellee 
And  George  Stevens,  some  say  that  Stevens  fired  at  Wm.  mrnes 
first,  and  the  appellee  fired  at  him  next,  one  or  both  of  them  killing 
him.  Others  say  that  Wm.  Barnes  and  his  crowd's  guns  were  pre- 
:flented  as  they  approached  the  station,  and  he  fired  first. 

Upon  this  subject  the  jury  were  authorized  to  believe  that  Wm. 
Barnes  fired  first;  alsothejury  were  authorized  to  believe  from  theevi- 
dence  that  Wm.  Barnes  came  to  Chamber's  Station,  on  the  morning 
of  the  fatal  day,  to  kill  the  appellee;  also  they  were  authorized  'to 
beleive  that  the  appellee  was  apprised  of  the  purpose  of  their  com- 
ing, and  that  they  becoming  aware  of  that  fact,  and  not  wishing  to 
meet  the  appellee  on  such  terms,  that  that  information  would  likely 
bring  about,  retired  to  Bathwell  to  again  cfmxe  back  to  the  station 
where  appellee  would  likely  be,  and  with  his  apprehensions  allayed, 
And  get  m  their  work  with  less  risk  to  themselves;  also  the  jury 
were  authorized  to  beleive  that  Wm.  Barnes  and  his  crowd,  finding 
that  the  appellee  and  George  Stevens  were  at  the  station,  armed, 
returned  to  Bathwell  to  better  arm  themselves  and  return  to  the  sta- 
tion to  put  into  execution  there  deadly  purpose.  The  jury  were  also 
authorized  to  believe  that  Wm.  Barnes  was  a  reckless,  desperate, 
.bold,  resolute,  determined  and  daring  man.  They  were  also  author- 
ized to  believe  that  the  appellee  had  no  motive  in  seeking  Wm. 
Barnes,  if  he  did  seek  him,  but  to  protect  himself  against  what  he  be- 
lieved, and  had  reasonable  grounds  to  believe,  to  be  a  constant  and 
im pending  danger.  They  were  also  authorized  to  believe  that  the  ap- 
pellee abandoned  the  pureuit  of  that  morning,  and  that  the  meeting 
At  the  station  was  casual  or  by  design,  and  he  armed  himself  for  such 
meeting.  The  court  after  giving  to  the  jury  instructions  upon  the 
^subjects  of  murder,  manslaughter,  conspiracy,  <fcc.,  which  were  sub- 
stantially correct,  instructed  the  jury,  in  substance,  that  if  W^m. 
Barnes  had  threatened  to  kill  the  appellee  or  had  sought  to  hire  one 
•or  more  persons  to  take  the  life  of  appellee,  then  he  had  the  right 
to  bear  arms  openly  and  keep  a  look  out  for  Wm.  Barnes,  or  to  pro- 
>cure  inlorraation  of  his  movements,  and  ^^when  the  defendant  met  the 
deceased,  if  the  threats  or  actions  of  the  deceased,  or  from  the  cir- 
cumstances attending  the  meeting  alone,  he  in  good  faith  believed 
and  had  reasonable  grounds  to  beJieve  the  deceased  to  be  armed  and 
ready  to  execute  his  previous  threats  on  defendant,''  &c.,  then  he 
was  not  bound  to  retreat,  &c.  This  instruction  is  in  accordance  with 
the  law  as  it  is  laid  down  in  the  case  of  Oder  v.  Commonwealth,  80 
Ky.,  36,  except  the  expression  **vvhen  the  defendant  met  the  de- 
•ceased,"  whereas  said  case  requires  the  meeting  to  be  ''casual.*' 

The  expression  *'vvhen  the  defendant  met  the  deceased,"  may 
mean  a  casual  meeting  or  it  may  mean  more  than  a  casual  meeting. 
It  may  mean  a  meeting  by  di'sign  for  the  purpose  of  killing  his  ad- 
verfaary.  This  the  law,  in  a  case  like  this,  does  not  allow  the  party 
to  do.  The  fact  that  after  seeing  his  adversary,  and  his  adversary 
.seeing  him,  he  can  go  a  considerable  distance  and  arm  himself,  and 
return  to  the  place  and  wait  lor  his  adversary's  return  to  attack  him, 
j^hows  that  he  could  otherwise  protect  himself,  and  the  law  requires 
him  to  do  so.  But,  as  said,  this  rule  does  not  require  him,  under 
the  circumstances  named,  to  forego  any  lawful  pureuits,  and  he 
may  arm  himself  and  keep  a  lookout  for  such  an  adversary,  and 
if  he  casually  meets  him,  under  the  circumstances  indicated,  he 
may  act  in  his  defense,  <fec.  The  instruction  in  the  respect  indicated 
is  erroneous. 

The  case  against  the  appellee  for  the  murder  of  Day,  if  he  did 
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murder  him,  is  not  before  us,  hence  we  can  not  express  an  opinion 
in  re^rd  thereto. 
This  opinion  is  ordered  to  be  certified,  Ac. 


Manly  v.  Bitzer,  &c. 
(Filed  JiineQ,  1891.) 

1.  Aisf'^fiffteni  of  wages  to  be  earned  in  fuiuro — Wnges  to  be  earned  in  futuro' 
by  a  laborer,  under  a  contract  subsisting  at  the  time  of  the  assignment, 
may  be  assigned  so  as  to  vest  right  thereto  in  the  assignee. 

A  policeman  elected  for  a  term  of  four  years,  and  who  received  $2  for* 
each  day*8  service,  payable  at  the  end  of  each  month,  on  the  1st  or  4th  of 
several  months  assigned  his  wages  for  the  entire  month  for  value.  In  a 
contest  between  the  assignee  and  an  attaching  creditor  of  the  assignor^ 
Held — That  the  assignment  was  valid  and  vested  an  equity  in  assignor  prior 
in  point  of  time  to  that  of  the  attaching  creditor,  and,  therefore,  superior 
thereto. 

2.  Aloiif^age  of  property  to  be  acquired  in  juturo — A  mortage  of  property  to 
be  acquired  in  futiiro  is  void  against  mortgagor's  creditors  or  purchasers  for 
value. 

Helm  A  Bruce  for  appellant. 

Kohn,  Baird  &  Speckert  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  controversy  over  the  wages  of  Frank  Manly,  as  a  police- 
man of  the  city  of  Louisville.  It  is  between  a  creditor  and  a  pur- 
chaser. The  claims  of  both  are  bona  fide.  The  former,  the  appellant 
Mary  Manly,  having  a  judgment  for  her  debt,  and  a  return  of  nulla 
bona^  sued  out  attachments  during  several  months  and  garnished 
the  wages  of  Manly  in  the  hands  of  the  city.  He  had,  however,  on 
or  near  the  first  of  each  month,  and  prior  to  the  attachment  in  each 
instance,  sold  the  claim  for  the  wages  of  that  month  to  the  appellee, 
Peter  Bitzer. 

In  one  instance  the  sale  was  on  the  second  day  of  the  month,  and 
when  Manly  had  earned  one  day's  wages  ;  in  another  it  was  on  the 
fourth  day  of  the  month,  and  when  three  days'  wages  were  owing  : 
but  in  all  the  other  cases  it  was  made  on  the  first  day  of  the  month, 
and  was  a  sale  of  the  then  untamed  wages  of  that  monih.  The 
claim  of  the  purchaser  to  them  is  not  resisted  by  Frank  Manly. 

The  policemen  of  the  city  are  elected  by  the  police  commissioners 
for  a  term  of  four  years,  and  until  their  successors  shall  be  chosen. 
They  are  paid  at  the  rate  of  $2  per  day  for  the  djiys  they  in  fact 
serve,  payable  at  the  end  of  each  month  upon  monthly  pay-rolls^ 
It  is  a  per  diem  allowance,  but  payable  monthly.  The  services  are 
rendered  under  a  contract  for  four  years'  service. 

It  is  contended  for  the  appellant  that  assignments  of  wages  to  be 
earned  are,  like  mortgages  of  property  to  be  thereafter  acquired, 
void. 

It  is  insisted,  upon  the  other  hand,  that  as  these  wages  were  to  be 
earned  under  an  existing  contract,  the  wage-earner  had  the  right  to 
assign  them,  and  that  this  contest  is  merely  one  of  equities,  in  which, 
the  elder  must  prevail.  This  is  undoubtedly  true,  if  the  right  ex- 
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isted,  because,  in  a  contest  between  equities  merely,  that  which  is 
prior  must  in  reason  be  giveil  the  preference.  Newby  &  Taylor  v* 
Hill,  Ac,  2  Met.,  530. 

This  elementary  rule  is  not  questioned  by  the  counsel  for  the  ap- 
pellant, but  they  insist  that  the  appellee,  by  his  purchase,  acquir^ 
no  equity  whatever  as  against  a  creditor  of  Manly. 

Looking  at  the  question  from  the  standpoint  of  public  policy, 
there  are  two  views  presented  which,  perhaps,  balance  each  other. 
If  the  wage-earner,  in  a  case  like  this  one,  be  permitted  to  sell  and 
transfer  his  unearned  wages,  the  honest  creditor  may  sometimes  be 
defrauded ;  but,  upon  the  other  hand,  it  may  often  be  necessary  to 
the  subsistence  of  the  laborer  and  his  family,  as  is  claimed  was  ttue 
in  this  instance.  It  is  a  general  rule  that  a  mortgage  of  property  to 
be  acquired  in  fiUuro  is  void«as  against  the  mortgagor's  other  cred- 
itors. It  has  been  held  by  this  court,  for  instance,  that  he  can  not 
mortgage  not  only  his  stock  of  goods  on  hand,  but  also  those  he 
may  thereafter  add  to  it.  As  to  those  so  added,  the  mortgage  is  in- 
valid as  against  other  creditors.  Rof^s,  &c.  v.  Wilson,  7  BuslK,  29; 
Loth  <&  Haas  v.  Carty,  Ac,  85  Ky.,  591. 

Also  that  a  mortgage  of  a  crop  unsown,  when  it  was  executed,  is 
invalid  as  against  a  purchaser  for  value,  the  reason  being  that  when 
the  mortgage  was  given  the  crop  had  neither  an  actual  or  a  poten- 
tial existence.    Hutchinson,  &c.  v.  Ford,  9  Bush,  318. 

This  case,  however,  is  distinguished  from  those. 

Pomeroy  says:  **\Vhen  a  party  has  entered  into  a  contract  or  ar- 
rangement, by  the  ordinary  and  legitimate  and  natural  operation  of 
which  he  will  acquire  property,  his  existing  right  thereunder  is  not 
a  mere  naked  hope;  it  is  a  possibility  of  aequirin;?  property,  coupled 
with  a  legal  interest,  in  the  contract.  The  cargo  to  be  obtained,  or 
the  freight  to  be  earned,  by  a  ship  on  a  voyage,  already  contracted 
for,  the  wages  to  be  earned  under  an  exi.^ting  employment,  the  pay- 
ment to  become  due  under  an  existing  building  contract,  are  fami- 
liar examples."    Pomeroy's  Eq.  Juris.,  section  1286. 

Judge  Story,  in  his  Equity  Jurisprudence,  section  1040,  announces 
substantially  the  same  doctrine. 

If  there  be  an  existing  or  subsisting  contract,  then  a  right  exist* 
out  of  which  that  which  is  assigned  may  be  dtrived,  and  as  it  may 
reasonably  be  anticipated  as  the  outcome,  it  njay  he  tran:«ferred  for 
value  and  vest  the  right  to  it  in  the  assignee.  There  is  in  such  a 
case  a  potential  existence  of  that  whicli  is  assigned. 

In  the  case  now  presented  there  was  an  existing,  subsisting  con- 
tract for  the  rendition  of  the  services.  The  debtor's  term  of  office 
extended  beyond  the  time  when  it  could  fairly  be  presumed,  because 
of  the  existence  of  the  contract,  the  waeres  would  be  earned.  They 
had  such  a  potential  existence  that  he  had  a  right  to  transfer  them, 
and,  having  done  so  for  value,  it  invested  the  assignee  with  an 
equity  which,  being  elder  in  time  to  that  of  the  attaching  creditor, 
must  prevail. 

It  was  not  the  a.ssignrnent  of  a  mere  naked  possibility,  coupled 
with  no  interest.  There  was  an  expectation  of  wages  under  an  em- 
ployment entered  upon  under  a  subsisting  contract.  Whatever 
Manly  might,  therefore,  earn  had  a  potential  existence,  because  the 
wages  would  be  the  expected  and  natural  product  of  his  existing 
contract  right.  It  made  no  difference  whether  they  were  fixed  at 
so  much  by  the  day,  or  week,  or  month.  Whatever  he  might  earn 
upon  the  first  day  of  the  month  was  not  so  independent  of  what  he 
might  earn  during  the  remainder  of  the  month  that  he  could  not 
assign  the  entire  month's  wages.    Whatever  may  be  said  as  to  the 
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right  in  eqaity  to  assign  mere  possible  interests,  however  much  the 
authorities  may  differ  as  to  the  extent  of  the  power,  yet  here  was  a 
reasonable  expectation  of  means  founded  upon  an  existing:  right;  a 
subsisting  contract ;  an  existing  employment ;  and  in  such  a  case 
the  transferee  for  value  undoubtedly  acquired  an  equity.  A  right 
was  in  esse  under  which  it  could  reasonably  be  expected  the  party 
would  become  entitled  to  what  was  tranoferred. 

There  was  ground  for  a  reasonable  expectation  of  means  based 
upon  an  existing  right ;  it  was  as  if  the  seed  of  a  crop  had  been 
sown,  and  constituted  a  subject  for  a  valid  contract.  In  the  case  of 
Griffin  A  Son  v.  Mulliken  (MS.  opinion,  September  18, 1876)  an  at- 
taching creditor  sought  to  subject  the  monthly  salary  of  a  city  officer 
to  his  debt,  which  had  been  assigned  before  it  was  earned,  and  it 
was  held  that  the  equity  of  the  assignee  was  superior. 

So  it  seems  to  us  in  this  instance,  and  the  judgment  is,  therefore, 
affirmed. 


Bloom  v.  Ray,  &c. 

(Filed  June  20,  1891.— iVb^  to  be  reported^ 

Construction  of  deed^Ttusts—k  father  having  more  oonfidence  in  the  jndgr 
ment  of  a  traatee  than  in  that  of  bis  daughter's  husband,  conveyed  land 
to  the  trustee  and  his  heirs  for  the  use  and  benefit  of  the  daughter  and  her 
heirs  forever,  giving  the  daughter  unlimited  power  to  sell  or  encumber  the 
land  with  the  consent  of  the  trustee.  After  the  death  of  the  daughter's 
husband,  the  trustee  died  and  his  heirt«  conveyed  the  legal  title  to  the  daugh- 
ter. I/€id — That  with  the  death  of  the  husband  of  the  daughter  the  reason 
for  the  trust  ceased,  and  the  trustee's  heirs  having  conveyed  the  legal  title 
to  her,  she  had  full  power  to  sell  the  laud  and  convey  a  good  title  thereto. 

M.  A.,  D.  A.  and  J.  G.  Sachs  for  appellant. 

C.  H.  Git)son  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Benjamin  Adams  was  the  daughter  of  Avis  Throckmonon, 
and  in  1861  he  conveyed  to  Isaac  Everett,  in  trust  for  his  daughter, 
the  lot  of  ground,  the  title  to  which  is  in  question.  The  daughter, 
Mrs.  Adams,  was,  at  the  date  of  the  execution  of  the  deed,  laboring 
under  the  disability  of  coverture,  and  the  grantor  (her  father)  con- 
fiding more  in  the  judgment  of  Everett  than  in  that  of  her  husband 
conveyed  the  property  in  trust  to  Everett  and  his  heirs,  **/or  the  use 
and  benefit  of  the  said  Caroline  and  her  heirs  forever,''^  The  deed 
gave  to  Caroline  (Mrs,  Adams)  the  unlimited  power  over  the  prop- 
erty, permitting  her  to  sell,  reinvest,  mortgage  or  encumber  it  with 
the  consent  of  the  trustee,  Everett.  That  trustee  died,  and  the 
legal  title  passing  to  his  heir  at  law,  Mrs.  Bonny  Castle,  she  and  her 
husband,  by  a  joint  deed  properly  executed,  conveyed  to  Mrs. 
Adams  (the  beneficiary)  tne  absolute  fee.  This  surrender  of  title 
by  the  heir  of  the  trustee  made  Mrs.  Adams  the  legal  as  well  as  the 
beneficial  owner.  No  one  else  had  any  interest  in  the  realty.  There 
was  no  limitation  over,  and  when  the  disability  of  coverture  was  re- 
moved and  the  trustee  dead,  the  trust  ended.  The  estate  in  Mrs. 
Adams,  in  the  first  place,  was  more  in  the  nature  of  a  general  equit- 
able interest  than. a  separate  estate,  but  whether  the  one  oMhe  other 
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the  reason  for  the  trust  had  ended.    Its  object  had  been  accom- 
plished and  the  fee  was  in  Mrs.  Adams,  with  the  full  power  to  con- 
vey and  make  title,  which  she  seems  to  have  done  by  a  properly 
executed  conveyance  to  the  Life  Insurance  Company. 
Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Skmoxin  &  Dixon  v.  Duerson,  Ac. 
(Filed  May  6,  1891.) 

1.  A  coyrt  of  equity  will  not  enforce  a  judgment  obtained  by  unfair  means — **He 
•who  seeks  eqaity  mast  oome  with  clean  hands.'' 

Appellants  acted  in  bad  faith  in  procnrinj;  the  reversal  of  a  judgment 
against  them,  which  was  the  result  of  a  compromise,  the  record  not  show- 
ing the  tact  that  there  was  a  compromise,  and  the  plaintiff  in  the  judgment 
being  ignorant  of  the  fact  by  reason  of  the  failure  of  her  attorney  to  in- 
form her  of  the  compromise ;  and,  therefore,  a  court  of  equity  will  not 
•enforce  a  judgment  entered  in  favor  of  appellants  pursuant  to  the  mandate 
of  the  appellate  court. 

2.  Judgment  obtained  by  fraud—Tii^  judgment  entered  pursuant  to  the  man- 
date of  the  appellate  court,  having  been  rendered  by  a  court  having  juris- 
diction of  the  parties  and  of  the  subject-matter,  is  not  void,  and  the 
appellants  can  not  now  be  deprived  of  the  ''legal"  right  it  confers  upon 
them,  although  it  was  obtained  by  unfair  means.  Therefore,  money  depos- 
ited in  court  upon  a  rule  against  a  garnishee  is  subject  to  the  judgment. 

3.  A  judgment  can  not  be  assailed  for  fraud  after  Jive  years  from  the  time  the 
defendant  in  the  judgment  or  his  attorney  had  notice  of  the  fraud.  The 
knowledge  of  the  attorney  raust  be  imputed  to  bis  client. 

4.  Fraudulent  conveyance — Election  of  remedies — Limitx2tion—'?i)iB^e  a  debtor 
has  executed  a  conveyance  with  the  intent  to  defraud  his  creditors,  a  cred- 
itor has  his  election  either  to  institute  an  action  to  set  aside  the  conveyance 
or  to  issue  his  execution,  and,  treating  the  conveyance  as  void,  lev}r  upon  the 
property  as  t'at  of  the  grantor.  And  the  same  period  of  limitation  applies 
in  proceeding  by  execution,  as  in  an  action  to  have  the  conveyance  set 
aside. 

Quaere — If  one  of  these  remedies  is  barred,  is  the  creditor  not  barred  from 
selecting  the  other,  and  call  he,  in  an  action  to  set  aside  the  conveyance, 
avoid  the  plea  of  the  statute  by  relying  upon  the  fact  that  the  running  of 
the  statute  was  suspended  by  the  death  of  the  grantee,  when  the  death  of 
the  grantee  could  not  have  affected  the  other  remedy  allowed  him,  and,  if  he 
had  cho«en  that  remedy,  could  not  have  been  relied  on  as  suspending  the 
running  of  the  statute  ? 

8.  Hodge  and  D.  H.  French  for  appellants. 

Morris  &  Ladd  and  Blue  <&  Blue  for  appellees. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 
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Neither  of  the  parties  to  this  appeal  present  themselves  in  an  en- 
viable light.  But  while  the  appeilee's,  Miss  Duerson's  part  in  the 
ease  is  reprehensible,  a  brief  statesmen t,  we  think,  will  demonstrate 
the  propriety  of  the  chancellor's  judgment  refusing  the  appellants 
the  relief  which  they  so  earnestly  urge  the  court  to  grant  them. 

Appellants,  who  wtre  creditors  of  VV.  K.  Duerson,  instituted  their 
suits  in  Crittenden  county,  in  1875,  seeking  to  subject  to  the  pay- 
ment of  their  debts  certain  demands  which,  it  was  alleged,  had  been 
assigned  by  Duerson  to  Miss  Duerson  for  the  purpose  of  defrauding 
his  creditors. 

In  September,  1878,  a  judgment  was  rendered  awarding  to  her  all 
the  demands  which  were  sought  to  be  subjected  by  the  plaintiffs  to 
the  payment  of  their  debts,  but  requiring  her  to  pay  all  the  costs 
and  to  pay  to  the  attorney  of  one  of  the  plaintiffs  his  fee  of  $50. 
No  exceptions  were  taken  to  this  judgment,  but  subsequently  an 
appeal  was  granted  by  the  clerk  of  the  court,  and  the  judgment 
was  reversed. 

Upon  the  return  of  the  case,  a  considerable  amount  of  the  debts 
having  been  collected  and  paid  over  to  her,  the  cr)urt,  in  pursuance 
of  the  mandate  of  this  court,  entered  judgment  and  issued  a  rule 
against  Miss  Duerson,  requiring  her  to  pay  back  the  money  received  ' 
into  court,  within  thirty  days  after  the  service  of  the  rule,  and  in 
the  event  she  failed  to  pay  it,  an  execution  was  authorized  to  be 
issued.  The  rule  was  served  on  her  in  Oldham  county,  where  she 
resided  (she  never  having  been  in  Crittenden  county  so  far  as  this 
record  shows),  and  not  having  been  obeyed,  an  execution  was  issued 
to  Oldham  and  placed  in  the  hands  of  the  sheriff  on  the  13th  of 
February,  1883,  who  at  once  notified  Mr.  Hodge,  the  attorney  for  the 
plaintifls,  that  the  only  property  subject  to  execution  in  his  county 
was  certain  real  estate  encumbered  by  a  mortgage  to  Mrs.  Earhart. 
Subsequently  he  levied  on  and  sold  the  property  subject  to  the  mort- 
gage, Mrs.  Earhart  purchasing  the  equity  of  redemption  for  $5,  and 
the  execution  was  returned  no  property  found  as  to  the  balance. 

August  30,  1888,  appellants  filed  an  amended  petition  attacking 
the  mortgage  as  fraudulent.  Then  for  the  first  time,  after  the  rever- 
sal by  this  court  of  the  judgment  of  1878,  Miss  Duerson  appeared, 
as  did  the  representatives  of  Mrs.  Earhart,  who  had  died  in  Decem- 
ber, 1887,  and  traversed  the  allegations  of  fraud,  and  also  pleaded 
the  five  years'  statute  of  limitation.  In  addition  to  this  denial  and 
plea.  Miss  Duerson  sets  up  this  remarkable  state  of  facts— remark- 
able, yet  clearly  shown  by  the  evidence  to  be  true.  Her  attorney 
and  agent  in  Crittenden  Wiis  Mr.  James.  He  employed  othtr  attor- 
neys of  his  bar  to  assist  him,  but  they  had  no  communication  with 
her.  She  alU^es  that  the  judgment  of  1878  was  the  result  of  a  com- 
promise between  Mr.  James  and  Mr.  Hodge,  who  represented  all 
the  appellants,  and  Mr.  Blue,  who  reprt«?efited  one  of  the  plaintiff:* 
who  did  not  join  in  the  appeal,  and  who  is  not  a  party  to  this  pro- 
ceeding. 

She  says  that  after  the  case  had  been  heard  and  the  judge  an- 
nounced that  he  Would  give  to  her  so  much  of  the  proceeds  of  the 
demands  in  controversy  as  would  satisfy  the  debt  w.  K.  Duerson 
owed  her  and  her  costs,  the  balance  ot  the  proceeds,  if  any,  to  be 
distributed  among  the  plaintiffs  (a  great  many  of  the  demands  being 
uncollectible  and  the  costs  being  heavy),  it  was  agreed  between 
James  and  Hodge  and  Blue  that  instead  of  the  judgment  directed 
by  the  judge,  if  Miss  Duerson  would  pay  all  the  costs  and  pay  Blue's 
fee  of  §50,  that  she  might  have  all  the  demancis  in  controversy,  and 
that  a  judgment  to  that  effect  should  be  entered. 
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In  pursuance  of  this  agreement  and  as  a  full  settlement  of  the 
matter  in  liti^tion,  the  judgment,  which  was  afterwards  appealed 
from  and  reversed,  was  entered.  The  costs  and  Blue's  fee  were  paid. 
Miss  Duerson  saj^s  she  did  not  know  the  judgment  was  the  result  of 
a  compromise  until  shortly  before  filing  her  answer;  that  James 
never  informed  her  of  the  fact.  When  the  case  was  in  the  appellate 
court  she  employed  an  attorney  living  in  Oldham  county,  who  alone 
attended  to  the  case  in  that  court,  and  who  knew  nothing  of  the  facts 
concerning  the  case,  except  what  the  record  showed.  These  facts 
are  clearly  proven. 

Before  disposing  of  the  two  important  questions  in  the  case,  we 
will  take  up  the  charge  of  fraud  in  the  execution  of  the  mortgage, 
and  the  plea  of  the  statute  of  limitation. 

In  view  of  the  relationship  between  the  mortgagor  and  mortgagee 
— ^they  being  sisters — the  burden  was  u[)on  the  appellees  to  show  a 
sufiAcient  consideration.    This  they  have  wholly  failed  to  do. 

The  question  arising  on  the  plea  of  the  statute  of  limitation  is  a 
more  serious  one.  The  mortgage  was  recorded  February  8,  1883: 
appellants  had  actual  notice  of  it  ten  days  thereafter..  The  amended 
petition  attacking  it  was  not  filed  until  August  30,  1888,  more  than 
five  years  after  actual  notice.  But  it  is  insisted  that  the  running  of 
the  statute  was  suspended  by  the  death  of  Mrs.  Earhart  in  Decem- 
ber, 1887,  and  that  the  appeilantn  had  until  at  least  December,  1888, 
in  which  to  bring  the  action.  This  would  be  true  if  it  was  nec- 
essary to  institute  an  action  against  Mrs.  Earhart  or  her  represen- 
tative. But  was  it  necessary?  Actual  fraud  is  charged.  Appellants 
could  institute  an  action,  or  they  could  issue  their  execution,  and 
treating  the  mortgage  as  void  and  disregarding  the  morlgagee,  levy 
on  and  sell  the  property.  Now,  it  seems  clear  if  they  had  chosen 
this  remedy  the  death  of  Mrs.  Earhart  would  not  have  affected 
their  right  in  the  slightest— her  death  would  not  have  suspended 
the  running  of  the  statute. 

The  same  period  of  limitation  applies  in  proceeding  by  execution, 
as  in  an  action  to  have  the  conveyance  set  aside.  Dorsey  v.  Phillips, 
8  Ky.  Law  Rep.,  405. 

The  question  then  arises  whether  the  creditor  can  prolong  the 
period  of  limitation  by  selecting  his  remedy.  Can  he,  of  his  own 
volition,  suspend  the  operation  of  the  statute?  If  one  remedy  that 
he  could  select  is  barred,  is  not  he  barred  from  selecting  any  other? 

This  question,  though  interesting,  is  not  necessary  to  be  decided 
now,  as  we  think  the  judgment  of  the  chancellor  refusing  to  subject 
the  mortgaged  property  nmst  be  affirmed  upon  another  ground. 

It  by  no  means  follows  because  a  party  has  a  judgment  and  a 
legal  right  that  a  chancellor  will  interpose  to  a.<«ist  him  in  the  en- 
forcement of  this  legal  right,  if  it  has  been  acquired  by  unfair  and 
unconscionable  mean.>.  *Mie  who  comers  into  equity  must  come 
with  clean  hands,"  or,  as  it  Is  sometimes  expressed,  *'He  that  hath 
committed  iniquity  shall  not  have  equity."  The  maxim  assumes 
that  the  suitor  asking  the  aid  of  a  court  of  equity  has  himself  been 
guilty  of  conduct  in  violation  of  the  fundamental  conceptions  of 
equity  jurisprudence,  and,  therefore,  refuses  him  all  recognition  and 
relief  with  reference  to  the  subject-matter  or  transaction  in  que.^tion. 
It  says  that  whenever  a  party,  who,  as  actor,  seeks  to  set  the  judicial 
machinery  in  motion  and  obtain  some  remedy,  has  violated  con- 
science, or  good  faith,  or  other  equitable  principle,  in  his  prior  con- 
duct, then  the  doors  of  the  court  will  be  shut  against  him  ;  the  court 
will  refuse  to  interfere  on  his  behalf,  to  acknowledge  his  right,  or 
to  award  him  any  remedy.    Pomeroy's  Equity,  section  397. 
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The  facts  brinp:  the  appellants  within  the  rule;  they  are  seeking 
to  enforce  a  judgment  obtained  by  unfair  means. 

We  can  not  concur  with  counsel  for  appellee  in  their  contention 
that  the  ludsrment,  entered  in  pursuance  of  the  mandate  of  the 
Superior  Court,  is  void.  It  was  entered  by  a  court  of  competent 
jurisdiction— a  court  having  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter. The  Judgment  had  been  rendered  more  than  five  years 
when  it  was  first  assailed  for  fraud.  Though  it  may  be  that  Miss 
Duerson  assailed  it  at  the  earliest  possible  moment  after  actual 
knowledge  of  the  facts,  the  knowledge  of  her  chosen  attorney  must 
be  imputed  to  her.  Any  other  rule  would  encourage  the  grossest 
negligence  on  the  part  of  clients  and  attorneys,  and  would  result  in 
rendering  litigation  interminable. 

The  Judgment  must  stand  and  the  appellants  can  not  now  be  de- 
prived of  the  legal  right  it  confers  upon  them,  and  it,  therefore,  fol- 
io\%s  that  the  money  deposited  in  court,  upon  the  rule  issued  against 
the  garnisher,  Hawley,  is  subject  to  the  appellants'  Judgment.  The 
rule  is  one  of  the  modes  prescribed  by  the  Judgment  for  its  enforce- 
ment. 

The  Judgment  is  affirmed  on  both  the  original  and  cross-appeal. 


SUPERIOR  COURT  ABSTRACTS. 


StEWABT   Y.  HoUOHZilN. 

Filed  May  20,  1891.     Appeal  from  Nelson  Gironit  Court.    Opinion  of  the 

conrt  by  Jadge  Yost,  affirming. 

Priority  of  liens — Mistake — In  this  action  by  appellee  to  enforce  a  lien  on 
land,  the  evidence  sustains  appellee^s  claim  that  it  was  agreed  that  his  lien 
should  be  prior  to  that  of  appellant,  and  that  this  agreement  was  by  mis- 
take omitted  from  the  deed  retaining  the  liens. 

George  S.  Fulton  for  appellant ;  Kat  W.  Halstead  for  appellee. 

Stultz,  &c.  ▼.  Fabthino. 

Filed  May  20,  1891.    Appeal  from  Or  ves  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 
\,  Judicial  sales — Lands  not  devisable — The  allegation  of  the  petition   that 

the  land  sought  to  be  sold  to  satisfy  a  lien  is  not  susceptible  of  division, 

not  being  denied,  must  be  taken  as  true. 

2.  Right  to  enforce  lien  when  inferior  lien  debts  not  due — One  who  has  a  lien  on 
land  upon  which  there  are  inferior  liens  may  have  the  land  sold  to  satisfy  hia 
lien,  although  debts  of  the  inferior  lien-holders  are  not  due.  If  the  land  is 
not  susceptible  of  division  he  is  entitled  to  have  the  whole  tract  sold  and  to 
have  his  debt  first  paid  out  of  the  proceeds.  Section  694  of  the  Civil  Code 
applies  only  where  the  liens  are  of  the  same  dignity. 

3.  ^Vrit  of  possession — The  chancellor  in  decreeing  the  sale  of  mortgaged 
land  may,  in  the  same  decree,  fix  a  period  of  time  when  the  purchaser  shall 
have  the  possession  and  authorize  a  writ  of  possession  to  issue  at  the  expi- 
ration of  that  period. 

Smith  &  Robbins  for  appellants;  Stanfleld  k,  Park  for  appellee. 
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Kbmtuoxt  Lxtmbui  Co.,  ioo,  y.  Hivxlb. 

Filed  May  20,  1891.    Appeal  from  Kuoz  Coart  of  CommoB  Pleaa.    Opinion 
of  the  ooart  by  Judge  Yonng,  reyersing. 

1.  Apportionment  of  liability— -Judgment—In  this  action  by  the  ovner  of  a 
mill  and  mill-dam  to  reooyer  of  defendants,  two  lumber  companies,  damages 
tor  injnries  to  his  mill  and  dam  alleged  to  haye  been  caused  by  defendants 
floating  their  logs  down  the  riyer  aboye  his  dam  and  negligently  permitting 
them  to  lodge  on  his  dam  and  against  his  mill  house,  and  to  remain  there 
for  long  periods  of  time,  there  is  no  eyidence  that  defendants  acted  jointly 
in  floating  the  logs,  and  nothing  from  which  the  jury  coold  haye  arrived  at 
the  amount  of  damage  done  by  each  of  the  defendants.  Hela — That  a  yer- 
diet  for  plaintiff  is  not  sustained  by  the  eyidence. 

2.  Same — The  yerdiot  was  for  plaintiff  for  the  sum  of  $250,  defendant  K. 
to  pay  two-thirds  and  defendant  J.  one-third.  The  judgment  is  against  the 
defendants  for  $250,  for  which  execution  may  issue,  and  it  is  further  ad 
judged  that  the  several  liability  of  E.  is  $166.66  2-8  and  two-thirds  of  the 
costs  and  the  several  liability  of  J.  is  |88  1-8  and  one-third  of  the  costs. 
Held — That  eyen  if  the  verdict  be  correct  the  judgment,  being  joint,  is  er- 
roneous. 

8.  Right  to  maintain  mill-dam — As  defendants  seem  to  concede  plaintiff's 
right  to  erect  and  maintain  the  dam,  but  merely  contend  that  they  were 
guilty  of  no  negligence,  it  is  not  necessary  for  the  court  to  decide  whether 
plaintiff  had  the  right  to  maintain  his  dam,  and,  therefore,  whether  those 
who  had  the  right  to  use  the  stream  owed  him  any  duty. 

Hill  k,  Denham  for  appellants;  Wm.  Lindsay,  Wilson  &  Rawlings  and  E.  D. 
Perkins  for  appellee. 

Home  Imsubanob  Go.  y.  Bbownlxe. 

Filed  May  20, 1891.    Appeal  from  Hart  Circuit  Court.    Opinion  of  the  court 
by  Judge  Young,  affirming. 

1.  Arbitration  and  award — Pleading  ft aud — While  a  pleading  to  impeach  an 
award  for  fraud  must  specifically  allege  the  act  constituting  the  fraud,  yet 
as  the  defendant,  relying  upon  the  award  in  this  case,  anticipated  the  defense 
that  would  be  made  by  plaintiff,  by  alleging  in  its  answer  that  the  arbitra- 
tion and  award  were  fair,  just  and  honest,  and  the  whole  question  of  fraad 
and  misrepresentation  was  gone  into  by  the  introduction  of  testimony  to 
which  no  objection  was  made,  the  defendant's  substantial  rights  were  not 
prejudiced  by  the  refusal  of  the  court  to  sustain  its  demurrer  to,  and  its 
motion  to  make  more  specific,  that  paragraph  of  the  reply  alleging  fraud, 
although  the  facts  constituting  the  fraud  were  not  stated. 

2.  Grounds  for  ne7v  trial — "Errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  defendant"  as  a  ground  for  new  trial,  is  not  safficiontly  spe- 
cific to  raise  any  inquiry  by  this  court. 

8.  Same — As  the  ref  asal  of  the  court  to  give  instructions  asked  by  appel- 
lant is  nob  assigned  as  a  ground  for  new  trial,  it  can  not  be  relied  upon  for  a 
reversaL 

4.  Excessive  damages — A  new  trial  will  not  be  granted  because  of  excessive 
damages  unless  the  damages  are  so  great  as  to  strike  the  mind  at  first  blush 
as  having  been  superinduced  by  passion  or  prejudice. 

5.  M.  Pay  ton  for  appellant;  W.  L.  Porter  for  appellee. 

Wood  v.  Haoan. 

Filed  May  20,  1891.    Appeal  from  Barren  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  affirmimg. 

1.  Breach  of  marriage  contract — Fraud  in  procuring  agreement  to  dismiss  suit 

In  an  action  by  a  woman  for  a  breach  of  marriage  contract,  the  defendant, 
by  B  promise  made,  after  the  suit  was  filed,  to  marry  the  plaintiff  at  once, 
procured  his  release  from  arrest,  and  the  plaintiff's  signature  to  a  paper 
agreeing  that  she  would  dismiss  the  suit  and  would  not  institute  against 
him   proceedings  in  bastardy.     The  defendant  failing  to  carry  out  ^his 
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agreement  to  marry  plaintiff  left  the  State,,  and  on  the  calling  of  the  cause 
plaintiff  announced  that  she  woald  proceed  with  its  prosecution.  The  de- 
fendant's attorney  filed  his  answer,  relying  upon  plaintiff's  agreement  to 
dismiss,  and  upon  his  offer  to  marry  her  after  the  suit  was  filed  and  her 
consent  to  a  postponement.  The  plaintiff  for  reply  alleged  that  her  signa- 
ture to  the  paper  relied  on  was  procured  by  fraud.  Held — That  as  it  is  clear 
from  the  evidence  that  plaintiff  was  deceived  and  overreached  in  the  agree- 
ment made  after  the  institution  of  the  action,  and  her  signature  thereto 
was  procured  by  fraud,  it  was  not  binding  on  her.  And  although  the  de- 
fendant offered,  after  the  suit  was  filed,  to  marry  the  plaintiff,  yet  as  he  did 
not  make  the  offer  in  good  faith  and  fraudulently  procured  the  plaintiff's 
consent  to  a  postponement,  the  plaintiff  is  not  thereby  precluded  from 
recovering  in  this  action. 

2.  Same-  -Although  the  defendant  may  have  left  the  State,  relying  Upon 
plaintiff's  agreement  to  dismiss  her  suit,  he  was  not  entitled  to  a  new  trial 
upon  the  ground  of  accident  and  surprise,  the  agreement  having  been  pro- 
cured by  fraud. 

3.  Same — The  new  agreement  made  after  the  institution  of  the  action  did 
not  estop  the  plaintiff  from  the  farther  prosecction  of  her  suit  on  the  orig- 
inal promise,  the  new  promise  not  being  made  by  defendant  in  good   faith. 

W.  P.  D.  Bush  and  W.  H.  Botts  for  appellant;  W.  L.  Porter  for  appellee. 

LouisviiiiiB,  St.  Louis  &  Texas  Pacific  Railway  Co.  v.  Hali.. 

Filed  May  27,  1891.    Appeal  from  Breckinridge  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Damages  to  lot  oivner  fiom  construction  of  railroad— Estoppel — Even  conceding 
that  a  petition  from  a  lot  owner  to  the  city  council  to  grant  to  a  railroad 
company  the  right  of  way  through  the  street  upon  which  the  petitioner's 
lot  abuts,  should  not  be  held  to  estop  the  petitioner  from  asserting  any  claim 
for  damages  growing  out  of  the  prudent  operation  and  construction  of  the 
toad,  which  the  court  seriously  doubts,  it  can  not  be  construed  into  a  license 
to  the  company  to  build  the  road  in  an  imprudent  and  improper  manner, 
or  to  wantonly  or  carelessly  injure  the  petitioner's  property. 

Helm  &  Bruce  for  appellant;  Farleigh  <fe  Straus  and  James  W.  Lewis  for 
appellee. 

L.,  St.  L.  &  T.  R.  R.  Co.  v.  Nbwsome,  &c. 

Filed  May  27,  1691.     Appeal  from  Breckinridge  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Authority  of  attorney  to  prosecute  suit — An  affidavit  filed  by  defendant  re- 
citing that  two  of  the  plaintiffs  were  non-residents  and  absent  from  the 
State,  and  that  the  affiant  was  informed  and  believed  that  they  did  not  au- 
thorize the  bringing  of  the  suit,  was  not  sufficient  to  authorize  a  rule  against 
plaintiffs  to  show  by  what  authority  the  suit  was  prosecuted.  As  the  suit 
was  being  prosecuted  by  attorneys  of  the  court,  prima  facie,  they  had  the 
authority  of  the  plaintiffs,  and  the  facts  alleged  were  not  sufficient  to  rebut 
this  presumption  or  to  require  them  to  exhibit  their  authority.  Besides,  the 
motion  for  a  rule  came  too  late  after  the  parties  had  gone  into  the  trial. 

2.  Evidence — In  an  action  against  a  railroad  company  to  recover  damages 
for  the  construction  and  operation  of  defendant's  road  along  the  street  upon 
which  plaintiff's  lot  abuts,  parol  evidence  of  what  the  board  of  trustees  of 
the  town  had  ordered  as  to  the  width  of  the  pavements  was  incompetent. 

3.  Presumption  in  absence  of  evidence  heard  on  motion  for  ne7v  trial — As  it  does 
not  appear  what  evidence  was  heard  by  the  lower  court  as  to  the  miscon- 
duct of  the  jury  assigned  as  a  ground  for  new  trial,  this  court  can  not  say 
that  the  lower  court  erred  in  refusing  to  grant  a  new  trial  upon  that  ground. 
While  defendant  filed  affidavits  with  its  motion,  there  is  nothing  in  the  rec- 
ord which  excludes  the  idea  that  the  court  heard  other  evidence. 

Helm  <fc  Bruce  for  appellant;  Farleigh  &  Straus  and  J.  W.  Lewis  for  ap- 
pellees. 
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PxDiGO  v.  Smith. 

Filed  May  27,  1891.    Appeal  from   Barren  Cirouit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Barboar,  affirming. 

Bill  of  exceptions — Fortn  of  stating  testimony — Where  an  appellate  oonrt  is 
asked  to  reverse  a  jadgment  upon  the  ground  that  the  verdict  of  the  jury  is 
against  the  evidence,  the  bill  of  exceptions  should  state  the  evidence"  of  the 
wituesises  as  detailed  by  them,  and  not  what  the  draftsman  of  the  bill  may 
think  was  the  effect  of  th^ir  evidence.  And  while  the  bill  is  sufficient  if  it 
states  the  facts  testified  to  by  the  witnesses,  although  their  statements  may 
be  in  the  third  person,  yet  it  is  better  to  make  the  witnesses  speak  in  the 
first  person,  as  they  do  when  delivering  their  testimony. 

The  bill  of  exceptions  in  this  case  recites  that  the  several  witnesses 
"proved"  certain  facts.  Held — That  this  is  not  a  sufficient  statement  of  the 
testimony  to  authorize  the  court  to  say  that  the  verdict  is  flagrantly  against 
the  evidence. 

W.  A.  Bullock  for  appellant;  Lewis  McQuown  for  appellee. 

Obigos,  &c.  v.  Love,  (fee. 

Filed  May  27, 1891.    Appeal   from  Metcalfe  Circuit  Court.     Opinion  of  the 
court  by  Jndg«  Young,  affirming. 

1.  Settlement  of  decedenfs  estate — A  son  and  daughter  who  lived  with  their 
father  are  not  entitled  to  an  allowance  out  of  his  estate  for  waiting  on  him 
in  his  helpless  old  age. 

2.  Same — Advancements — In  the  settlement  and  distribution  of  a  deced- 
ent's estate  each  child  must  account  for  money  and  property  given  him  by 
the  decedent  unless  it  was  for  mere  maintenance  or  education,  without  any 
view  to  a  settlement. 

In  this  case  one  of  the  daughters  of  the  decedent  ought  not  to  be  required 
to  account  for  a  diamond  ring  given  her  by  her  father,  which  was  not  of 
^reat  value. 

3.  Same — Attorneys  fees — In  this  suit  by  one  of  the  heirs  for  a  settlement 
of  the  decedent's  estate  the  plaintiff's  attorneys  were  entitled  to  a  reasona- 
ble fee  out  of  the  estate,  but  the  attorneys  employed  by  the  administrator 
to  resist  the  settlement  are  not  entitled  to  a  fee  to  be  paid  out  of  the  es- 
tate. 

A.  W.  Scott  and  George  T.  DuflP  for  appellants;  Qarnett  <fc  Dehoney  for 
appellees. 

L.  &  N.   R.  R.  Co.  V.  Cbozieb. 

Filed  May  27,  1891.    Appeal  from  Nelson  Circuit  Court.     Opinion  of  the 
court  by  Judge  Young,  reversing. 

1.  A  carrier  is  not  liable  beyond  its  own  line  unless  by  special  contract  it  un- 
dertakes an  extended  liability. 

2.  Special  contract  limiting  liability  of  carrier — A  railroad  company  may,  by 
apecial  contract,  limit  its  liability,  except  as  to  losses  resulting  from  its 
negligence. 

Where  a  bill  of  lading  of  live  stock  executed  by  a  railroad  company  ex- 
pressly provided  that  the  company  was  not  to  be  responsible  for  the  negli- 
gence of  connecting  lines,  the  company's  responsibility  terminated  when  it 
delivered  the  stock  to  the  connecting  carrier  in  good  order;  and  whether  the 
stock  was  thus  delivered  by  defendant  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury. 

Wm.  Lindsay  and  J.  S.  Kelley  for  appellant;  J.  A.  Fulton  for  appellee. 

Gbayot'b  adm'bs  v.  Viok. 

filed  May  27,  1891.     Appeal  from  Livingston  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  affirming. 

1.  Mistake  tn  distribution  of  decedent'' s  estate — Estoppel — Where  a  widow,  act 
ing  under  the  mistaken  belief  that  bank  stock  which  her  husband  had  given 
lier  as  her  separate  estate,  constituted  a  part  of  his  estate,  and  that  she  was 
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required  to  accotiDt  therefor,  executed  a  receipt  to  the  administrator  for  the 
TBlne  of  the  stock  as  a  part  of  her  distribatabie  share  of  the  estate,  and  th» 
estate  was  distributed  upon  that  basis,  she  was  not  thereby  estopped  to 
claim  that  she  should  not  be  charged  with  the  bank  stock  as  a  part  of  her 
distribntable  share  of  the  decedent's  estate,  and,  therefore,  in  this  action  to 
•  surcharge  the  administrator's  settlement,  she  is  entitled  to  recover  just  what 
she  would  have  been  entitled  to  had  she  not  executed  the  receipt.  And  the 
entire  estate  having  been  distributed,  she  may  recover  of  the  other  distribu- 
tees the  amounts  overpaid  them. 

2.  Joinder  of  actions — Although  the  widow's  action  to  surcharge  the  admin- 
istrator's settlement,  and  to  recover  of  him  the  balance  which  she  claimed 
to  be  due  her  as  distributee,  had  been  pending  for  several  years,  it  was  not 
error  to  allow  the  plaintiff  to  file  an  amended  petition  against  the  other  d^s* 
tributees,  alleging  the  amount  overpaid  each  and  seeking  judgment  therefor.. 
By  the  amendment  a  circuity  of  action  was  avoided,  and  the  defendanta 
were  not  prejudiced. 

Hendricks  &,  Grayot  and  E.  W.  Hines  for  appellants  ;  L.  D.  Husbands  and 
Hugh  Rodman  for  appellee. 

Davidson  v.  Btbbbbtt,  Ao. 

Filed  May  27, 1891.    Appeal  from  Hancock  Circuit  Court.    Opinion  of  th» 
court  by  Judge  Yost,  reversing. 

1.  A  parol  levy  of  taxes  is  not  valid;  the  levy  must  appear  of  record.  And 
it  is  not  only  necessary  to  record  the  levy,  but  also  every  action  which  deter- 
mines any  thing  of  importance  concerning  it,  such  as  the  appointment  or 
election  and  qualification  of  the  assessor  and  collector  of  the  tax. 

2.  An  assessment  is  void^  unless  made  by  the  proper  officer  ;  and  it  can  not 
be  legally  made  by  copying  for  one  year  the  roll  of  a  preceding  year,  as  the 
person  assessed  is  entitled  to  a  hearing  as  to  the  value  to  be  fixed  on  his- 
property ;  and  this  hearing  must  either  be  before  the  assessor  or  before  a 
board  of  supervisors. 

8.  Collection  of  tax  enjoined-^Jn  this  action  to  enjoin  the  collection  of  a  tar 
levied  under  the  provisions  of  the  common  school  law,  for  the  purpose  of 
building  a  district  school-house,  the  plaintiff  was  entitled  to  the  injunction 
because  there  was  only  a  parol  levy;  no  assessor  was  appointed,  and  .the 
person  acting  in  that  capacity  made  no  assessment  of  the  property,  but 
merely  copied  from  the  assessor's  book  of  the  previous  year  the  gross  value 
of  the  property  of  each  tax-payer  in  the  district ;  there  was  no  board  of 
supervisors  ;  the  tax-payer  had  no  notice  of  the  assessment  and  no  hearing 
on  it ;  and  it  does  not  appear  that  the  pffioer  enjoined  had  ever  been  ap- 
pointed or  qualified  as  a  collector  of  these  taxes. 

D.  R.  Murray  and  W.  H.  Julian  for  appellant;  W.  S.  Morrison  for  ap- 
pellees. 

Fbazibb  v.  Oooding,  &o. 

Filed  May  27,  1891.    Appeal  from  Harrison  Chancery  Court.     Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Sales — Fraudulent  representations  — Counter-claim — In  this  action  to  recover 
the  balance  due  upon  a  note  which  was,  in  part,  executed  for  shares  of  turn- 
pike stock,  which  plaintiff  fraudulently  represented  to  be  worth  |i,000, 
when,  in  fact,  they  were  worthless,  the  defendant  had  the  right  tg  plead,  as 
a  counter-claim,  the  amount  which  plaintiff  represented  the  stock  was  worth; 
and  the  fact  that  defendant  kept  the  stock  for  some  time  after  he  ascer- 
tained its  true  value  before  he  complained  to  the  plaintiff,  did  not  estop  him 
from  making  the  defense,  as  he  had  paid  the  full  amount  of  the  note  except 
the  value  which  was  placed  upon  the  stock,  and  when  that  was  demanded  of 
him  refused  to  pay  it,  and  tendered  to  plaintiff  the  stock  in  satisfaction  of 
the  balance  due. 

J.  T.  Simon  and  J.  Irvine  Blanton  for  appellant ;  Forman  A  Caaon  for 
appellees. 
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Bartels,  &c.  v.  Froehlicii's  ex'tx,  <tc. 

{Filed  Mai/  12,  1891— iVo<  to  be  reported,) 

Construction  of  dei'ise — Executors  and  administrators — A  testator  by  his  will, 
after  directing  that  his  debts  be  paid,  disposed  of  his  estate  as  follows:  "I 
give  and  bequeath  to  my  wife  *  *  *  all  my  «  *  *  estate,  of  which 
I  may  be  possessed  at  the  time  of  my  death,  and  give  her  full  power  and 
authority  to  sell  my  real  estate,  if  she  sees  proper,  and  after  the  death  of  my 
wife,  if  the  real  estate  should  be  sold  or  not,  my  daughter,  Mary,  *  shall 
first  have  $500  and  all  the  furniture,  *  ^  ^  and  the  rest,  what  may  be 
left,  shall  be  equally  divided  between  my  daughter,  Mary,  '^  and  my  step- 
children. *  ♦  *  But  in  case  there  should  only  be  $600  or  less  left,  *  * 
then  my  daughter  *  *  »  shall  have  all,  *  *  *  and  I  appoint  my 
wife  *  executrix.^*  *  *  After  testator's  death  his  widow  married  again. 
In  this  suit  by  the  daughter  and  her  husband  against  the  testator's  widow, 
in  which  it  is  alleged  that  the  widow  has  left  the  State  and  taken  all  of  tes- 
tator's personal  property  with  her,  and  was  threatening  to  sell  the  real  es- 
tate so  as  to  deprive  the  daughter  of  her  legacy  of  $500,  Held — That 
the  wife  took  only  a  life  estate  in  the  property  devised,  and  the  au- 
thority to  sell  the  real  estate  was  given  her  as  executrix,  and  since,  by  her 
marriage,  she  was  deprived  of  her  office  of  executrix,  she  now  has  no  power 
to  sell  the  real  estate.  The  court  should  appoint  a  receiver  for  the  property 
and  require  a  settlement  of  the  wife's  accounts  as  executrix,  and  if  there 
are  unpaid  debts  against  the  testator's  estate,  they  should  be  charged 
against  the  wife's  life  estate  therein,  since  she  has  taken  the  personal  prop- 
erty from  this  Btate. 

Geo.  L.  Everback  for  appellants. 

Chas.  G.  Hulsewede  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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John  E.  Froehlich  died  in  1883,  leaving  the  following  will,  in  sub- 
stance: **That  after  my  death,  when  all  ray  just  debts  have  been 
fully  paid,  I  give  and  bequeath  to  my  wife,  Rosina  *  all  my  per- 
sonal, mixed  atid  real  estate?,  of  which  I  may  be  possessed  at  the 
time  of  my  death,  and  give  her  full  power  and  authority  to  sell  my 
real  estate,  if  she  sees  proper,  and  after  the  death  of  my  wife,  if  the 
real  estate  should  be  sold  or  not,  my  daughter,  Mary  Froehlich,  shall 
first  have  $500  and  all  the  furniture,  sewing  machine  and  one  bed, 
and  the  rest,  what  may  be  left,  shall  be  equally  divided  between  my 
daughter,  Mary  Froehlich,  and  my  step-children,  Kosina  Wolf, 
Jacob  and  Alfred  Hemele  and  Pauline  Miller.  But  in  case  there 
should  only  be  $500  or  less  left  after  the  death  of  my  wife,  then  my 
daughter,  xViary,  shall  have  all,  except  one  bed,  and  I  appoint  my 
wife,  Rosina,  executrix  of  this,  my  last  will  and  testament,  without 
security." 

The  testator's  daughter,  Mary,  and  her  husband,  Lewis  Bart  els, 
brought  this  action,  praying  for  a  settlement  of  the  accounts  of  the 
executrix,  Rosina  Froehlich,  now,  by  another  marriage,  Kosina 
Schaefer,  that  the  plaintiff,  Mary,  be  protected  in  her  legacy  of  $501), 
and  have  possession  of  the  furniture  devised  to  her,  and  that  a  re- 
ceiver of  court  be  appointed  to  take  charge  of  the  real  property  and 
out  of  the  proceeds  of  it  the  $500  be  collected  and  paid  over  to 
Mary. 

Though  the  power  to  sell  the  real  property  was  given  in  terms  to 
the  wife  of  the  testator,  we  think,  according  to  a  fair  construction  of 
the  will,  that  power  was  intended  to  be  exercised  by  her  only  in 
virtue  01  her  office  of  executrix,;and  as  her  marriage,  since  the  death 
of  the  testator,  has,  in  virtue  of  section  16,  article  1,  chapter  39, 
Oeneral  Statutes,  avoided  the  trust,  without  transfer  of  it  to  her 
present  husband,  the  court  has  and  ought  to  have  assumed  jurisdic- 
tion to  place  the  real  property  in  the  hands  of  a  receiver  of  colirt  or 
some  other  fiduciary  for  its  [jreservation  and  collection  of  rents,  and 
at  the  same  time  enjoined  the  former  executrix  from  selling  it,  as  it 
is  stated  in  the  petition  she  is  threatening  to  do,  in  order  to  deprive 
the  plaintiff,  Mary,  or  the  legacy  given  by  her  father.  And  as  the 
payment  of  that  legacy  may  be  ultimately  defeated  by  application  of 
all  the  property  to  pay  debts,  it  is  proper  that  there  be  a  settleuient 
of  t\\e  transactions  of  the  executrix,  and  if  it  should  turn  out  there 
are  existing  debts,  which  the  executrix  has  failed  to  pay,  then  the 
amount  of  them  should  be  paid  and  her  life  interest  in  the  real 
property  charged  with  the  payment;  for  it  appears  she  has  not  only 
married,  but  left  the  State,  taking  with  her  all  the  personal  property, 
a  portion  of  which  the  plaintiff,  Mary,  will,  under  the  will,  be  enti- 
tled to  at  her  mother's  death. 

A  cause  of  action  was  stated  in  the  fjetition  and  amended  petition 
of  appellants,  and  it  was  error  to  sustain  the  demurrer,  as  was  done. 

The  Judgment  is,  therefore,  reversed,  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Shelby  v.  CJommon wealth. 

(Filed  May  30,  Y%^\— Not  to  be  reported.) 

1.  Practice  in  criminal  cases — Selection  of  Jury — Prejudicial  error — On  trial  oj 
appellant  for  marder,  twelve  jurors  were  found  competent  on  their  voir  eUrv 
examination  and  selected  to  try  the  case.    But  before  they  were  sworn  to 
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-try  the  issae  they  were  discharged  by  the  court,  after  the  attorney  for  the 
-Commonwealth  had  filed  affidavits  showing  that  one  of  them  had  previonsly 
formed  and  expressed  an  opinion,  Ac,  The  court  ordered  that  twenty-four 
•4M>mpetent  jurors  be  summoned  by  the  sheriff  to  try  the  case,  including  in 
ihe  number  the  eleven  qualified  members  of  the  first  jury,  //fit/ — That  it 
-would  have  been  better  to  sammon  twenty-four  qaalified  men  exclusive  of 
the  eleven  of  the  first  jury,  as  they  may  have  been  influenced  by  the  circum- 
stance of  the  filing  of  the  aflidavit  and  their  discharge ;  but  the  method 
4idopted  by  the  court  was  not  a  reversible  error. 

2.  Criminal  law — Right  to  peremptory  tha/lenge — A  right  to  challenge  without 
-cause  arises  when  twelve  competent  jurors  have  been  placed  in  the  box,  and 
(he  Commonwealth  must  first  challenge  or  accept  the  jury,  and  then  the 
right  of  defendant  to  challenge  arises.  The  right  to  challenge  may  be 
waived  by  either  party.  It  is  not  waived,  however,  by  merely  examining 
each  of  twelve  jurors,  on  his  voir  dire  oath',  as  to  his  qualification  to  sit  as  a 
juror. 

3-  Evidence — Conspiracy — A  conspiracy  between  a  defendant  on  trial  and 
Another  jointly  indicted  with  him,  may  be  established  by  proof  of  the  acts 
and  declarations  of  each  party  and  the  circumstances  attending  the  com- 
mission of  the  crime,  so  as  to  form  a  chain  of  evidence  that  must  convince 
the  mind  of  the  jary.  Bat  where  the  evidence  fails  to  establish  such  con- 
spiracy all  of  the  evidence  relating  wholly  to  the  acts  and  circumstances  of 
one  of  the  defendants,  and  affecting  his  guilt  or  innocence,  is  incompetent 
-on  the  trial  of  the  other  as  evidence  of  his  guilt  or  innocence. 

4.  Same — The  acts  and  declaraflons  of  one  of  several  conspirators,  made 
in  the  execution  of  the  common  purpose,  are  the  acts  and  declarations  of 
all.  But  the  acts,  or  admission  of  one  of  several  co-conspirators  after  the 
4M)mmi8slon  of  the  crime,  and  not  in  the  presence  of  the  others,  or  approved 
•of  by  them,  are  incompetent  as  evidence  against  the  others. 

J.  D.  While,  J.  M.  Nichob  and  Z.  W.  Bugg  <fe  Son  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

On  Saturday  in  August,  1887,  Mrs.  Sallie  Moore,  who  lived  on  her 
farm  in  the  county  of  Ballard,  was  found  murdered  in  her  roOm  ; 
her  skull  had  been  crushed  with  a  club,  and  her  throat  cut  from;ear 
to  ear,  and  a  considerable  sum  of  money  taken  from  the  premises 
by  those  committing  this  horrid  crime. 

The  murderers,  it  seems,  ransacked  the  entire  house,  turning  up 
the  bed-clothing  below  and  in  the  upper  rooms.  They  took  $480 
from  one  pocket-book,  leaving  in  it  $200;  also  opened  the  bureau 
•drawer,  in  which  was  some  money.  They  took  the  money  and  left 
two  watches  that  belonged  to  her  two  sons. 

The  family  of  the  murdered  woman  consisted  of  herself  and  two 
unmarried  sons,  Henry  and  James  Moore.  The  two  sons  left  the 
house  about  sunrise  on  the  day  of  the  murder,  having  gone  to  repair 
.«ome  fencing  on  the  farm,  and  returning  between  ten  and  eleven 
o'clock  of  the  same  morning,  found  their  mother  murdered. 

The  appellant,  Ivan  Shelby,  who  was  indicted  jointly  with  his 
.ancle,  O.  M.  Shelby,  for  this  murder,  had  a  separate  trial,  resulting 
in  his  conviction,  with  the  punishment  fixed  at  imprisonment  for 
life. 

The  appellant  and  his  uncle  were  neighbors  of  Mrs.  Moore  and 
had  lived  but  a  short  distance  from  her  during  their  entire  lives. 
The  appellant  was  a  widower,  living  on  his  farm,  and  his  uncle  a 
married  man,  with  several  children,  living  on  his  farm  that  was 
Jdm«^  in  sight  of  the  Moore  place.  ^g,.^^^  .^ GoOglc 
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The  indictment  contains  tliree  counts,  the  first  charging  a  conspir- 
acy betweerx  the  appellant  and  his  uncle  to  kill  and  murder  Mrs. 
Sallie  Moore,  and  the  execution  of  their  pui^'ase  by  the  murder  of 
the  old  woman  in  the  manner  stated ;  second,  charging  Ivan  Shelby 
with  the  murder,  and  his  uncle  as  present  aiding  and  abetting  in  the 
commission  of  the  offense;  and,  in  third  count,  charging  O.  M. 
Shelby  with  the  murder,  and  Ivan  Shelby,  the  appellant,  as  an  aider 
and  abettor.  To  this  indictment  the  appellant  enteretl  his  plea  of 
not  guilty. 

A  change  of  venue  was  had  to  the 'county  of  Carlisle,  and  such 
was  the  excitement  growing  out  of  the  murder  that  a  jury  could  not 
be  obtained  in  that  county,  and  in  order  to  fill  the  panel  the  jurors^ 
or  the  most  of  them,  were  brought  from  the  county  of  Hickman. 
Of  the  regular  panel  summoned  in  the  county  of  Carlisle,  only  four 
jurors  were  found  competent  to  try  the  case,  and  the  remaining 
eight  jurors  were  selected  from  those  who  lived  in  an  adjoining 
county.  After  the  panel  had  been  filled,  but  before  the  jury  was 
sworn  to  try  the  issue,  affidavits  were  filed  by  the  attorney  for  the 
State  to  the  effect  that  one  of  the  jurymen  had  formed  and  ex- 
pressed an  opiuion  from  having  heard  the  evidence,  or  the  state- 
ments of  those  familiar  with  the  facts.  The  entire  jury  was  thea 
discharged,  and  an  order  made  dire<*ting  the  sherilf  to  summon 
twenty-four  jurors,  including  among  the  number  the  eleven  jurors 
who  had  been  discharged.  To  this  the  defense  objected.  While  the 
eleven  jurors  were  doubtless  impartial  men,  it  would  have  beea 
proper,  under  the  circumstimces,  to  have  had  an  entirely  new  panel, 
as  the  factfe  developed  in  relation  to  the  one  juror  may  have  made 
an  unfavorable  impression  on  the  minds  of  the  rem»iinlng  eleven. 

The  court  requiring  the  selection  of  the  jurors  to  proceed,  a  jury 
of  twelve  men  were  finally  selected  after  summoning  other  .jurors 
from  Hickman  county,  and  whether  any  were  chosen  who  consti- 
tuted the  jury  when  it  was  discharged,  does  not  appear,  and  if  it 
did,  it  would  not  be  a  reversible  error. 

After  the  twelve  men  had  been  proven  competent  jurors  upon  a 
voh*  dire  examination,  and  before  they  were  sworn  to  try  the  issue, 
the  defense  claimed  the  right  to  challenge,  without  cause,  two  of  the 
jurors,  and  the  court  refused  to  permit  this  to  be  done  because,  as  is 
stated,  the  defense  had  already  accepted  them  and  it  was  too  late  for 
a  peremptory  challenge.  This  might  have  been  sanctioned  under 
the  former  practice,  but  this  court,  in  construing  the  provision  of  the 
Criminal  Code  on  this  point,  has  repetitedly  held  that  the  right  to 
challenge  without  cause  arises  when  there  are  twelve  men  in  the  box 
conjpetent  to  try  the  case.  It  is  true  that  this  may  be  waived,  but 
it  is  not  waived  by  an  examination  of  the  individual  juror,  either 
by  the  Commonwealth  or  the  accused,  as  to  his  fitness  to  try  the 
case.  '*Have  you  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  and,  if  so,  is  that  opinion  based  on  the  tes- 
timony, or  from  statements  made  by  those  who  were  present  and 
familiar  with  the  facts  attending  the  commission  of  the  oflfense?" 
This  is  one  of  the  usual  preliminary  questions,  and  if  answered  in 
the  negative,  the  juror  is  told  to  take  his  seat,  and  when  twelve 
competent  men  are  in  the  box,  then  the  right  of  challenge  without 
cause  begins. 

When  a  full  panel  of  qualified  jurors  is  obtained,  the  Common- 
wealth must  accept  or  challenge.  If  the  Commonwealth  declines  to 
challenge  the  Jurors  are  passed  to  the  defense.  Mundy  v.  Common- 
wealth, 81  Ky.,  2HS ;  Edington  v.  Commonwealth,  7  Ky.  Law  Rep., 
377;  Jenkins  v.  Commonwealth,  9  Ky.  Law  Rep.,  254;  Wilson  v. 
Commonwealth,  9  K y.  Law  Rep.,  274.  Digitized  by  ^  ( 
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The  court  below,  therefore,  erred  in  refusing:  the  peremptory 
challenj^  of  the  two  jurors,  and  for  that  reason  the  judgement  must 
be  reversed.  If,  however,  the  action  of  counsel  and  his  client  could 
he  construed  as  waiving  this  right  of  peremptory  challenge,  as  the 
attorney  for  the  State  maintains  was  done,  still  there  are  errors  more 
fatal  to  the  prosecution  than  the  one  mentioned,  and  on  account  of 
which  a  reversal  must  ne<!essarily  follow. 

The  evidence  upon  which  the  accused  has  iieen  convicted  is  alto- 
gether circumstantial,  and  the  attempt  to  show  that  his  uncle  was 
p(ir(icepH  criniitiis,  or  the  person  who  in  fact  murdered  the  old  lady, 
is  based  on  circumstantial  evidence,  and  the  verdict  evidently  found 
on  the  idea  that  the  appellant  was  present  aidinj?  and  abetting:  in  the 
commission  of  the  offense.  We  have  read  tlie  testimony  in  this  case 
with  much  c.ire  and  found  no  such  state  i)f  facts  developed  from  the 
proof  as  would  justify  the  conclusion  that  any  conspiracy  or  agree- 
ment was  entered  into  between  the  uncle  and' the  nephew  to  perpe- 
trate this  horrid  crime. 

The  only  motive  for  its  commission  was  to  obtain  the  money  that 
had  betMi  left  in  the  house  by  a  man  by  the  name  of  Harvey,  for 
safe-keeping,  and  of  this  sum  the  murderers  took  only  $480,  leaving 
^2CK)  in  the  i>ocket-book.  We  know  it  is  difficult  to  establish  an  ac- 
tual agreement  between  two  or  more  i)ersons  to  cominit  a  felony, 
and,  therefore,  the  prosecution  must  resort  to  facts  and  circumstances 
affecting  each  party  charsred,  that,  when  linked  together,  form  such 
a  chain  of  proof  as  must  convince  the  mind,  when  the  act  has  been 
committed,  that  the  parties  charged  understood  in  advance  the  ob- 
ject in  view  must  be  accomplished,  even  to  the  taking  of  the  life  of 
a  neigh hor  or  friend  if  necessary. 

If  a  conspiracy  is  established  in  this  way  the  acts  and  declarations 
of  the  one,  made  in  the  execution  of  the  common  purpose,  will  be 
competent  evidence  against  the  other.  If,  however,  the  act  or  series 
of  arts  done  by  one,  and  the  circumstances  connected  with  those  acts 
are  not  sufficient  to  convict,  or  if  they  establish  guilt,  such  acts  and 
circumstances  are  r^ot  competent  evidence  against  another,  unless 
you  connect  his  acts  and  conduct  with  those  of  the  one  who  is 
-charged  to  have  conspired  with  hiin  to  commit  the  offense. 

The  only  circumstances  connecting  the  acts  of  the  one  with  the 
other,  in  this  case,  is  the  relationship  existing  between  them,  and, 
therefore,  the  evidence  touching  the  guilt  or  innocence  of  the  uncle 
should  have  been  excluded  from  the  jury.  Nor  Is  the  declaration 
or  admission  of  one,  made  before  the  commission  of  the  offense. 
that  the  other  was  united  with  him  for  the  porpose  of  doing  an  act 
that  would  amount  to  a  crime  when  committed,  sufficient  to  show  a 
conspiracy,  and  statements  made  after  the  commission  of  the  act 
that  another  had  conspired  with  him  to  commit  it,  are  clearly  in- 
oomix^tent  against  a  co-conspirator,  and  any  other  statement  affect- 
ing the  question  of  guilt  or  innocence  of  the  party  under  trial,  made 
after  the  perpetration  of  the  felony  by  another,  in  the  absence  of  the 
one  being  tried,  is  equally  incompetent.  The  uncle  was  not  on  trial, 
and  yet  his  statements  and  the  circumstances  connecting  him  with 
the  offense  were  permitted  to  go  to  the  jury  as  evidence,  and  must 
iiave  been  considered  by  them  in  making  their  verdict. 

Mrs.  Clark,  a  witness  for  the  Commonwealth,  was  permitted  to 
j^tate  as  a  witness  that  the  uncle  of  the  accused,  in  a  conversation 
with  her,  said  that  *'Mr9.  M(X)re's  damned  old  throat  ought  to  have 
been  cut  forty  years  ago;  that  she  was  a  damned  old  liar  and  tattler 
and  tale-bearer  in  the  neighborhood,  and  that  it  was  a  slip  of  the 
tongue  that  caused  her  throat  to  be  cut ;  that  he  knew  she  had  $1,300 
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or  $1,400  in  gold,  and  he  was  in  favor  of  making  her  sons,  Jim  and 
Henry,  account  for  it.'* 

It  was  also  shown  that  the  uncle,  on  a  certain  day,  was  seen  near 
the  house  of  the  deceased,  standing  by  a  tree  with  some  one  with, 
him. 

With  the  defense  proving  an  alibi  on  the  part  of  the  uncle,  all 
such  circumstances  and  those  of  a  like  character,  mingled  with  cir- 
cumstances arising,  as  the  statements  against  the  nephew,  showing, 
guilt  on  his  part,  but  having  no  connection  with  what  was  proven 
against  the  uncle,  the  jury  was  allowed  to  consider  in  determining- 
the  question  of  guilt  or  innocence  on  the  part  of  the  accused.  It  is- 
true  guilt  must  be  shown  on  the  part  of  the  principal  before  you  can 
convict  one  of  aiding  and  abetting  in  the  commission  of  the  offense. 
The  acts  of  the  uncle,  whether  guilty  or  innocent,  or  being  such  as- 
to  create  a  mere  suspicion  of  guilt  on  his  part,  were  not  evidence- 
against  the  accused. 

All  the  conversations  had  with  the  uncle  and  acts  done  by  him^ 
after  the  killing,  not  in  the  presence  of  the  accused,  or  approveil  b^r 
him,  were  incompetent.  If  the  uncle  had  confessed  that  he  com- 
mitted the  murder,  it  would  have  been  incompetent  in  this  case  for 
the  purpose  of  connecting  the  accused  with  the  commission  of  the 
offense.  The  conspiracy  must  be  shown  by  the  testimony,  and  the 
acts  of  each,  connected  with  other  circumstances,  may  establish  it; 
but  when  the  offense  has  been  committed,  what  is  afterwards  said 
or  done  by  one  of  the  conspirators,  not  in  the  i)resence  of  or  ap- 
proved by  the  one  under  trial,  is  incompetent  and  should  not  go  to 
the  jury  for  any  purpose.  The  statements  and  conduct  of  the  uncle, 
whether  evidence  or  not  of  his  guilt,  were  calculated  to  inflame  the- 
passions  and  intensify  a  feeling  that  seems,  at  that  time,  to  have 
taken  possession  of  the  popular  mind,  and  such  a  feeling  sometimes 
finds  its  way  to  the  jury-box,  unless  much  caution  is  used  in  the 
conduct  of  the  trial. 

The  court  told  the  jury  that  much  of  the  testimony  could  only  be 
considered  as  to  the  question  of  guilt  on  the  paVt  of  the  uncle;  still 
the  incompetent  testimony  had  its  eflect ;  it  was  with  the  jury,  and 
as  enlightened  and  impartial  as  they  doubtless  were,  they  could  not 
help  but  consider  it.  The  act  and  declarations  of  one,  made  in  the- 
prosecution  of  a  common  purpose  to  do  wrong,  is  the  act  of  all;  it 
becomes  a  part  of  the  reii  gestaey  and  on  this  principle  is  made  com- 
petent. This  doctrine  is  elementary,  and  where  the  acts  and  cir- 
cumstances proven  fail  to  show  a  conspiracy,  no  instruction  should 
be  given,  based  on  such  a  ground,  and  the  evidence  of  the  state- 
ments, conduct  and  appearance  of  the  uncle  should  have  been  ex- 
cluded. Metcalfe  v.  ('oimor,  Littell's  Select  Cases,  497;  Wharton 
on  p]vidence,  325-(>;  State  v.  Frederick,  85  Mo.,  — ;  State  v.  Dun- 
can, 64  Mo.,  — . 

The  only  question  at  issue  in  this  case,  as  the  record  now  stands^ 
is:  Did  the  accused  kill  and  murder  Mrs.  Moore  as  alleged  in  the 
indictment,  or  aid  and  assist  another  in  so  doing?  It  is  not  proper 
that  we  should  discuss  the  testimony  in  behalf  of  the  State,  or  that 
for  the  defense,  as  the  case  must  be  retried.  All  we  ca\n  say  is,  we 
are  satisfied  from  the  facts  of  this  record  the  accused  should  have 
another  trial.  It  follows  that  the  instructions  in  regard  to  a  conspir- 
acy should  not  have  been  given. 

Judgnjent  reversed  and  remanded,  with  directions  to  award  a 
new  trial,  and  for  proceedings  consistent  with  this  opinion. 
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FoHD,  &c.  V.  Ford's  kx'or. 
(Filed  Met)/  30,  1891.) 

1.  Devise  for  charitable  uses — Car  Rtatute  anthorizing  devises  for  charitable 
Dses  is  a  substantial  re-enaotment  of  43  Elizabeth,  relatinf?  to  such  ases,  and 
should  receive  a  oonstraction  similar  to  that  given  the  English  statute.  Un- 
der our  statute  a  devise  will  be  upheld,  not  only  when  it  is  given  for  the 
charitable  purposes  specifically  named  in  said  statute,  !bat  when  given  for 
such  other  "charitable  or  hutnane^''  put  poses  as  are  kindred  in  spirit  to  those 
named  therein. 

2.  Devise  for  a  family  monument — A.  devise  for  the  erection  of  a  monument 
over  the  graves  of  testator^s  family,  consisting  of  the  testator  and  his  wife, 
is  a  devise  for  a  humane  purpose  and  is  valid. 

3.  Definition  of  a  charitable  use — "Whatever  is  given  for  the  love  of  God,  or 
for  the  love  of  our  neighbor,  in  the  catholic  and  universal  sense;  given  from 
these  motives  and  to  these  ends,  free  from  the  stain  of  everything  that  is 
personal,  private  or  selfish,  is  a  gift  for  charitable  ases/' 

4.  Same — A.  testator  by  his  will  directed  his  executor,  after  the  death  of  his 
wife,  to  convert  his  entire  estate  into  money,  and  *'to  purchase  and  cause  the 
erection  of  a  monument  of  the  best  quality  of  marble  or  granite  over  the 
graves  of  my  said  wife  and  myself,  of  such  size  as  the  money  thus  arising 
will  be  sufficient  to  pay  for.'^  After  the  wife\s  death  there  was  |6,000  of 
testator's  estate  left,  and  his  brothers  and  sisters  attacked  the  will  oh  the 
ground  of  undue  influence  and  incapacity  of  the  testator  at  the  time  of  its 
execution.  The  will  having  been  sustained  in  the  circuit  court,  the  brothers 
and  sisters  on  appeal  contend  in  this  court  that  the  provision  of  the  will 
relative  to  the  erection  of  a  monument  is  inoperative  and  void.  Held — That 
the  devise  for  the  monament  ii*  valid  and  will  be  upheld.  The  question  as 
to  the  amount  of  his  estate  testator  intended  to  use  in  purchase  of  the 
monument,  is  a  question  of  construction  not  now  before  this  court  for  de- 
termination. 

J.  C.  Gilbert,  Josiah  Harris  and  Wm.  Lindsay  for  appellants. 

Sam  Houston  and  J.  W.  Bloomfield  for  appellee. 

Appeal  from  MeCraeken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

John  S.  Ford  died  childless,  on  September  5,  1884,  at  the  age  of 
seventy-seven  years,  having:  made  his  will  in  the  manner  provided 
by  our  statute,  on  June  9,  1884. 

On  September  llth,  following,  it  was  i)robated  in  the  county 
court. 

His  widow  died, May  6,  1888;  and  on  January  4,  1889,  an  appeal 
was  taken  to  the  common  pleas  court,  where  it  was  assailed  by  his 
brother  and  sister,  upon  the  two-fold  ground  of  incapacity  and  un- 
due influence. 

The  case  was  there  tried  upon  these  issues  alone,  resulting  in  the 
will  being  sustained.  As  usual,  in  such  cases,  there  is  testimony 
pro  €t  con  ;  but,  fro:ii  a  careful  reading,  we  are  of  the  opinion  that  it 
is  not  only  so  hir  conflicting  as  under  the  rule  applicable,  where  it 
ie  so  the  verdict  can  not  be  disturbed,  but  that  it  in  fact  preponder- 
ates in  favor  of  it. 

While  the  counsel  for  the  appellants  have  suggested  several  rea- 
sons why  the  judgment  should  be  reversed,  yet  but  one  appears  to 
beur«:ed  with  much  confidence;  and,  whether  this  suppasition  be 
correct  or  not,  we  think,  after  a  careful  inspection  of  the  record,  no 
other  need  be  considered. 
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The  first  clause  of  the  will  provides  for  the  payment  of  the  testa- 
tor's debts,  his  funeral  expenses,  and  the  costs  of  administration. 

The  second  authorizes  his  executor  to  sell  his  land,  his  widow 
consenting  thereto,  and  that  his  estate  be  invested  in  certain  interest 
paying  bonds,  the  entire  profits  after  payment  of  necessary  expenses, 
such  as  taxes  and  costs,  to  be  paid  to  her  semi-annually;  and  in  case 
they  should  prove  insufficient  for  her  suitable  support,  then  the  de- 
ficiency to  be  suppliefi  from  the  principal. 

The  third  clause  reads  th,us:  "At  the  death  of  nriy  said  wife  it  is 
my  will  and  dasire  that  my  entire  estate,  real  and  personal,  be  then 
sold  and  converted  into  money  by  my  executor,  who  is  hereb,v  au- 
thorized and  empowertKl  to  make  such  sale  or  sales  and  conver?^ion, 
and  with  the  money  thus  arising  my  said  executor,  after  paying  the 
funeral  expenses  of  my  said  wife,  is  hereby  directed  to  purchase  and 
cause  the  erection  of  a  monument  of  the  best  quality  of  marble  or 
granite  over  the  graves  of  my  said  wife  and  myself  of  such  size  as 
the  money  thus  arising  will  be  sufficient  to  pay  for.'' 

The  remaining  clause  nominates  an  executor,  and  revokes  all 
former  wills. 

About  $G,(KK)  of  the  estate  remained  unexi)ended  at  the  death  of 
the  widow. 

It  is  now  urged  for  the  first  time  that  the  third  clause  of  the  will 
is  inoperative  and  void. 

If  so,  the  estate  remaining  will  go  to  the  appellants,  save  so  far  as 
it  may  be  necessary  to  pay  the  funeral  expenses  of  the  widow,  and 
so  far  as  the  executor  may  be  authorized  by  the  general  law  to  mark 
the  last  r<*sting  place  of  the  testator  by  a  tombstone. 

The  other  side  say,  in  response,  that  the  question  can  not  be  con- 
sidered upon  this  appeal,  because  the  issue  below  was  will  or  no 
will;  but,  even  if  it  can  be  that,  the  provision  is  not  void. 

Our  statute  of  wills  provides:  **Every  person  of  sound  mind,  not 
being  under  twenty-one  years  of  age,  nor  a  married  woman,  may 
by  will  dispose  of  any  estate,  right  or  interest  in  real  or  personal 
estate  that  he  may  be  entitled  to  at  his  death,  which  would  other- 
wise descend  to  his  heirs  or  pass  to  his  pei-sonal  representative." 
General  Statutes,  chapter  118,  section  2. 

The  right  to  make  a  will  is  altogether  statutory;  and  it  is  said  that 
the  power  thus  given  to  ^^(lisjjoae^*  of  property  by  will  embraces 
only  a  disposition  to  another  person  or  some  charitable  use  recog- 
nized by  law,  and  not  for  the  te^stator's  own  glorification  or  benefit; 
and  that  our  statute,  enumerating  what  de visas  shall  be  regarded  as 
for  charitable  uses,  and,  therefore  valid,  does  not  embrace  this  one. 

It  is  a  substantial  re-enactment  of  the  English  Statute  of  43 
Elizabeth,  relating  to  charitable  uses,  and  which  was  passed  to  pre- 
vent them  from  falling,  like  superstitious  uses,  within  the  prohibi- 
tion of  the  mortmain  acts.  It  seems  now,  however,  to  be  conceded, 
that  courts  of  equity  were  in  the  habit,  even  prior  to  the  time  of  its 
enactment,  of  upholding  charitable  uses,  if  so  defined  as  to  admit  of 
execution;  and  it  was  never  construed  as  being  confined  in  its  opera- 
tion alone  to  the  trusts  named  in  it,  but  was  held  to  embrace  not 
only  those,  but  others  kindred  to  them  in  spirit.  Jarnian  on  Wills, 
side  page  192. 

This  statute  became  a  part  of  the  common  law  as  adopted  in  our 
State;  and  the  same  construction  given  to  it  by  the  English  courts 
should  be  given  here,  because  it  is  reasonable  and  just.  Moore's 
heirs  v.  Moore's  devisees,  4  Dana,  ;i54. 

In  fact  it  is  recjuired  because  our  statute,  which,  as  already  said, 
is  virtually  a  re-enactment  of  it,  after  enumerating  certain  charita- 
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ble  uses,  for  which  devises  are  valid,  says:  **Or  for  any  othpr  charita- 
ble or  humane  purpose;"  thus  putting  in  staturory  form  the 
construction  that  has  been  0ven  to  the  Engjlish  statute,  if  in  deed  it 
does  not  go  beyond  it.    General  Statutes,  chapter  13,  section  1. 

Charity,  in  its  most  senerai  le^al  sense,  has  been  said  to  be  a  gen- 
eral public  use;  but  the  definition  given  by  the  eminent  counsel  in 
the  Girard  will  case  has  received  judicial  approval.  It  is:  *' What- 
ever is  given  for  the  love  of  God,  or  for  the  love  of  our  neighbor, 
in  the  Catholic  and  universal  sense,  given  from  these  motives  and 
to  these  ends,  free  from  the  stain  of  everything  that  is  personal,  pri- 
vate or  selfish,  is  a  gift  for  charitable  r.ses." 

Our  statute,  by  declaring  that  a  devise  for  any  ''charitable  or  Int- 
mane  purpose"  shall  be  valid,  has,  perhai)s,  gone  even  t)eyond  the 
limit  fixed  by  these  accepted  definitions,  although  it  is  not  necessary 
to  make  that  inquiry  in  this  case. 

This  is  not  a  testamentary  provision  setting  aside  a  fund  in  perjie- 
tuityfora  use  not  charitable,  and,  therefore,  void.  Objection  can 
not  be  raised  to  it  upon  th^  score  that  it  is  a  perpetuity;  but  it  is  a 
provision  for  a  monument  not  only  for  the  testator  but  also  for  his 
wife.  It  provides,  in  other  words,  for  a  family  monument.  Jar- 
man  on  Wills,  volume  1,  side  page  193,  says: 

"The  erection  of  a  monument  to  i)erpetuate  the  memory  of  the 
donor  is  not  a  charitabl^e  purpose,  nor  is  the  repairing  of  a  vault  or 
tomb  containing  his  remains;  contra,  it  seems  if  the  vault  is  to 
be  used  for  the  interment  of  the  donor's  family.'' 

It  will  be  remembered  the  author  has  in  mind  the  English  statute; 
and  if  it  embracer  as  a  charitable  use  the  repairing  of  a  family  vault, 
surely  our  statute  upholds  a  devise  to  erect  a  family  moi.ument, 
when  it  declares  that  one  for  any  ''/nfmanc  purpose"  shall  he  valid. 

Under  our  law  the  personal  representative  of  a  decedent  may  pro- 
vide reasonably  in  the  way  of  funeral  expenses,  including  a  tomb- 
stone to  mark  his  last  resting  place. 

This  beUig  so,  it  would  be  strange  if  the  testator  could  not  do  it  in 
his  will. 

It  seems  to  us  he  has  the  power.  He  can  not  devise  his  property 
to  be  burnt,  or  otherwise  uselessly  destroyed,  because  such  a  (lis[:o- 
sition  of  it  is  not  only  unnatural  and  unreasonal)le,  but  against  pub- 
lic policy;  but  in  providing  for  suitably  marking  his  grave,  he 
makes  provision  for  the  adornment  and  be-autifying  of  the  burial 
places  of  the  dead. 

If  doing  so,  when  it  relates  to  himself  alone,  can  not^in  the  proper 
sense  of  the  term,  be  said  to  be  a  *'humane  purpose,"  it  certainly  is 
when  the  provision  is  for  a  monument  not  only  at  his  own  grave, 
but  over  that  of  his  wife.  It  is  then  not  purely  personal,  and  we  are 
unwilling  to  hold  that  he  can  not  thus  provide  for  what  is  often,  and 
-evidently  was,  in  this  instance,  a  long  cherished  purpose,  when  the 
right  to  do  so  is  not  only  dictated  by  reason,  but  by  every  feeling  of 
humanity. 

Whether  the  x>rovision  be,  under  all  the  circumstances,  a  reasona- 
ble one,  may  enter  into  the  question  of  the  capacity  of  the  testator 
to  make  it.  The  real  extent  of  it  may  require  judicial  construction; 
but  that  the  power  exists  in  a  testator  to  provide  for  marking  the 
lin?*l  resting  place  of  himself  and  family,  we  do  not  doubt. 

If  there  be  any  ground  for  controversy  over  this  provision  of  the 
will,  it  is  as  to  its  proper  construction;  how  far  the  testator  intended 
it  to  reach;  how  much  of  his  estate  he,  undc^r  all  the  circumstances, 
expected  and  intended  should  ^be  consumed  in  the  manner  indi- 
c'ated;  and  not  whether  the  provision  is  void  upon  the  ground4hat 
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a  testator  can  not  provide  for  a  monument  over  the  graves  of  him- 
self and  his  family. 
Judgment  atiirmeci. 


Smith  v.  Commonwealth. 

{Filed  June  2,  1891.) 

Bail  bond — Release  of  surety — Smith  beoame  surety  on  bail  bond  of  Arnold 
for  his  appearance  to  answer  a  criminal  change  before  a  court  of  Warren 
county,  and  desiring  to  burrender  defendant  and  to  be  released  from  the 
obligation  of  the  bond,  caused  the  defendant  to  be  arrested  and  deliv- 
ered to  the  jailer  of  JefiFerson  county.  Arnold  was  released  and  discharged 
from  the  custody  of  the  said  jailer,  on  writ  of  habeas  eor/>us,  by  a  court 
of  Jefferson  county,  and  tailed  to  appear  before  the  Warren  court.  Held — 
That  Arnold  was  in  the  custody  of  the  law  when  released  from  impris- 
onment in  Jefferson  county  on  writ  of  hnbcas  corpus^  and  should  then 
have  been  required  to  execute  a  new  bond  for  his  appearance  in  Warren 
county.  By  the  proceeding  Smith  was  released  from  liability  on  the  bond 
executed  by  inm. 

Marc  Mundy  for  appellant. 

P.  W.  Hardin  and  N.  A.  Porter  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  judge  of  the  Warren  County  ('ourt  issued  a  warrant  of  arrest 
against  Charles  J.  Van  .\rnold  for  illegally  causing  the  arrest  and 
imprisonment  of  J.  F.  Garrett  in  the  jail  of  Warren  county,  Ky- 
Said  Arnold  was  arrested  and  lodged  in  the  jail  of  Jefferson  county 
under  said  warrant,  and  upon  the  appellant  becoming  his  bail  for 
his  appearance  before  the  county  judge  of  Warren  county,  he  was 
released  from  jail.  Before  said  boFid  was  returned  to  the  Warren 
County  Court  the  appellant,  upon  a  certified  copy  of  the  bond,  in- 
tending to  surrender  siiid  Arnold,  caused  him  to  be  arrestt^d  and  put 
in  the  jail  of  Jefferson  county.  He  was  taken  Ironi  said  jail  on  a 
writ  of  habeai<  oorpm^  issued  by  .ludjfe  Toney,  of  the  Louisville 
Law  and  p]quity  Court,  and,  upon  the  trial  of  the  same  by  said 
judge,  he  was/'released  and  discharged." 

Sind  Arnold  failina:  to  appear  before  the  county  judge,  and  the 
bond  having  been  sent  to  tlie  circuit  court  with  the  proper  indorse- 
ment, and  appellant  having  been  summoned  to  appear  before  that 
court  to  show  cause  why  judgment  should  not  be  rendered  against 
him  on  the  bond,  he  relied  on  the  release  and  discharge  of  Arnold 
by  Judge  Toney  as  releasing  his  obligation  on  the  bond.  The  circuit 
court  having  decided  against  him,  he  has  appealed. 

It  is  held  in  the  case  of  the  Commonwealth  v.  Bronson,  14  B.  M., 
393,  that  in  legal  contemplation  a  prisoner,  notwithstanding  he  i* 
bailed,  remains  in  the  custody  of  his  surety,  and  he  has  the  right  to 
surrender  his  principal  at  any  time,  to  be  released  of  the  custody  of 
him  and  responsibility  as  his  surety  on  the  bond;  that  the  surety 
did  not  U?gally  surrender  his  principal  to  the  jailer;  consequently, 
the  jailer  held  the  principal  as  the  agent  of  tne  surety,  which  was 
illegal ;  that  the  principal  being  thus  illegally  restrained  of  his  lib- 
erty, his  remedy  was  by  writ  of  habuas  corpus  ;  that  the  justice  wha 
tried  the  writ  had  jurisdiction  to  try  it,  and  he  having  tried  it  and 
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discharged  the  principal,  when  he  ought  to  liavc  required  him  to 
give  a  new  bail  bond  for  his  appearance,  released  surety  from  re- 
sponsibility on  the  bond. 

Here  the  surety  surrendered  his  principal  to  the  jailer  of  Jeffer- 
son  county,  instead  of  to  the  jailer  of  Warren  county,  to  whom  he 
ought  to  have  been  surrendered;  consequently,  the  surrender  was 
not  l^cal,  and  the  jailer  had  the  custody  of  the  principal  as  the  agent 
of  the  surety,  and  not  in  the  discharge  of  a  legal  duty.  But  it  was 
not  the  custody  that  the  surety  and  his  principal  had  agreed  on ; 
hence,  illegal,  and  the  principal's  only  remedy  was  by  writ  of  habeas 
corpus  to  remove  this  illegal  custody,  which  had  the  effect  to  take 
him  out  of  the  illegal  custo<l3^  and  out  of  any  friendly  custody  also, 
and  to  place  him  again  in  the  custody  of  the  law;  not  merely  to  re- 
lease him  from  the  illegal  restraint  and  renirind  him  to  the  friendly 
custody  of  his  surety,  but  to  be  dealt  with  as  though  no  bond  had 
been  given,  which  was  in  this  case,  according  to  the  papers  before 
the  judge,  to  require  him  to  give  new  bail  for  his  api>eiirance  before 
the  Warren  County  Court  for  trial,  or,  in  default  of  which,  to  order 
him  taken  to  said  (»ounty  for  trial. 

But  the  judge's  failure  to  do  this,  while  illegal,  did  not  render  his 
action  void,  because  his  action  had  the  effect  of  the  judgment  of  a 
court  of  competent  jurisdiction;  hence,  it  was  merely  erroneous. 
This  erroneous  judgment,  as  the  case,  supra,  decides,  and,  as  we 
think,  correctly,  had  the  effect  to  release  the  surety  from  his  obliga- 
tion on  the  bond. 

The  question,  in  a  case  like  this,  ps  to  the  liability  of  the  surety 
on  his  bond,  is  not  whether  he  should  be  held  on  his  bond,  because 
he  has  not  proceeded  legally  to  get  relevsed;  but  the  question  is, 
was  the  principal  taken  out  of  the  custody  of  surety  and  again  put 
in  the  custody  of  the  law  by  competent  authority?  If  he  was,  the 
surety  is  relieved  of  his  obliuration. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Grant,  &(\  v.  Armstron(j. 

(  Filed  June  2,  IHdl— Not  to  be  reported.) 

Conftruction  of  dred — A  wifo  inherited  certain  land  from  her  father,  M., 
and.  tof^ether  with  her  hnsband,  conveyed  it  by  deed  to  a  purchaser.  In  the 
deed  the  land  wan  described  as  the  interest  of  the  husband  that  ''he  received* 
aft  heir  to  M.''  iVlr/f/— -That  the  deed  shows  clearly  an  Intention  on  the  part 
of  the  grantors  to  convey  the  wife's  land,  and  it  will  operate  to  pass  the  title 
ihereto.  The  description  of  the  land  as  that  received  by  the  husband  as 
heir  to  M.  is  merely  r  mistake  that  does  not  invalidate  the  deed. 

G.  A.  Cassidy  and  T.  R.  Phister  for  appellants. 

W.  A.  Sudduth  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  brought  this  suit  to  recover  their  respective  inter- 
<»8ts  in  the  land  of  their  mother,  Mary  Ann  Browning,  which  she 
inherited  from  her  father,  Samuel  McDonald. 

The  appellee  relies  upon  three  defenses,  to-wit:  1.  The  statute  of      ^ 
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limitations;  2.  That  Mary  Ann  Browning  was  divested  of  her  title 
by  the  sale  of  said  land,  under  decretal  sale;  3.  That  in  1832  Mary 
Ann  Browning  and  her  husband  sold  and  conveyed  said  land  to 
Manuel  McDonald,  through  whom  the  appellee  claims  title. 

The  appellants  concede  that  the  statute  of  limitation  bars  them  of 
all  rij^ht  to  that  part  of  the  tract  of  land,  not  held  as  dower  by  the 
widow  of  Siunuel  McDonald,  she  having:  died  in  1882,  and  the  ap- 
pellants having  no  right  of  action  for  the  recovery  of  the  dower 
land  until  her  death,  the  statute  of  limitation  did  not  begin  to  run, 
as  to  that  land,  until  her  death.  It  also  appears  that  Mrs.  Brown- 
ing and  her  husband  were  not  parties  to  the  suit  for  a  sale  of  said 
land.  So  the  sole  question  to  be  decided,  is:  Whether  the  deed  of 
conveyance  by  Mrs.  Mary  Ann  Brownina:  and  her  husband,  Eli  T. 
Browning,  to  Manuel  McDonald,  passed  Mrs.  Browning's  title  to 
him. 

Mrs.  Browning  and  her  husband  joined  in  the  conveyance  of  the 
land  to  Manuel  McDonald.  The  land  is  described  as  being  the  in- 
terest of  the  husband  that  he  ''received  as  heir  to  Samuel  McDon- 
ald." There  is  evidently  a  mistake  in  describing  the  owner  of  the 
land.  The  owner  was  Mrs.  Browning,  and  it  was  her  land  that  she 
sold  and  intended  to  sell,  and  we  are  at  a  loss  to  know  why,  as  she 
desired  to  sell  her  land,  and  did  sell  it,  the  sale  should  be  declared 
invalid,  because  she  called  it  her  husband's  land. 

If  the  deed  had  been  silent  as  to  whose  land  it  was,  there  can  be 
no  doubt  that  the  deed  would  have  conveyed  her  title.  But  instead, 
the  dee<i  describes  it,  and  calls  it  the  husband's  land;  nevertheless, 
there  is  no  mistake  as  to  the  land  that  she  wished  to  convey  and 
did  convey.  Why  then  disturb  the  sale?  To  do  so,  would  be  in 
effect  saying  that,  although  you  have  done  the  thing  that  you  de- 
siretl,  your  act  is  not  binding,  because  you  have  made  a  mistake 
that  di<l  not  affect  your  rights  in  the  least,  and  in  no  wise  affected 
your  power  under  the  statute.  If  she  desired  to  sell  this  land,  and 
call  it  in  the  conveyance  her  husband's  land,  there  is  no  reason  why 
she  should  not  do  so,  and  we  must  presume  that  she  desired  to  do 
so  and  did  do  so. 

The  judgment  is  aflftrmed. 


IUdc.wav,  d'C.  V.  Moody's  adm'k. 

Keixkv,  &i\  V.  Same. 

(Fifed  Jime2,  1891.) 

1.  S/ii-r/f^s  hand — 5//;v//>j-— The  doreties  on  a  sheriff's  official  bond,  exe- 
cuted under  section  8,  chapter  100,  are  liable  for  any  official  misconduct  of 
the  sheriff  that  may  occur  at  any  lime  during  the  sheriff's  term  of  office  of 
two  years,  and  section  25.  chapter  100.  does  not,  and  was  not  intended  to 
limit  said  liability,  to  the  first  year  of  said  terra. 

2.  Same — ReUase  of  suretim — The  failure  of  the  county  court  to  require 
the  sheriff  to  renew  his  bond  annually,  under  section  25,  chapter  100,  does 
not  release  the  sureties  on  the  official  bond,  executed  under  section  3,  chap- 
ter 100.  from  the  oblip^ation  of  their  bond.  The  object  of  section  25  was 
to  afford  additional  security  to  the  public,  and  not  to  benefit  or  release  from 
liability  the  sureties  on  the  bond  executed  under  section  3. 

3.  Same — Estoppel — Sureties  on  a  sheriff's  bond,  executed  under  seotion  3, 
chapter  100,  have  a  right  to  compel  the  sheriff  to  renew  his  bond,  or  to  give 
counter-security  to  them,  and  their  failure  to  do  so  will  be  treated  as  their 
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asMiit  that  the  sheriff  shall  continue  to  discharge  his  daties  as  sach,  and 
thereafter  estops  them  to  deny  their  liability  on  theii  bond. 

4.  ^Mi€ — Sureties — The  snreties  on  a  sheriffs  bond,  execated  under  section 
3,  chapter  100,  are  oo-sareties  with  those  on  the  renewed  bond,  execnled  un- 
der section  25,  same  chapter;  and  the  two  sets  of  sureties  are  jointly  liable 
for  the  miscondoct  of  the  sheriff  occnrrini;  after  the  execution  of  the  re- 
newed bond. 

5.  Sheriffs— Delay  in  returning  execution — Pleading — A  sheriff  is  not  liable 
for  a  failure  to  return  an  execution,  for  thirty  days  after  the  return  day 
thereof,  unless  the  failure  is  ^'without  reasonable  excuse."  A  petition 
against  the  sheriff  and  his  sureties  to  recover  for  such  failure  must  allege 
that  the  failure  was  without  reasonable  excuse. 

6.  Pleading — Dejective  petition  cured  by  answer — The  defect  in  such  a  peti- 
tion in  failing  to  allege  that  the  delay  was  without  reasonable  excuse,  is 
cured  by  an  answer  alleging  that  there  was  reasonable  excuse  for  the  delay 
issued  being  joined  thereon. 

7.  c^heriffs — Reasonable  excuse  for  delay  in  returning  execution — Parol  au- 
thority to  a  sheriff  by  a  plaintiff  to  delay  the  return  of  an  execution,  does 
not  aathorise  the  sheriff  to  so  delay.  The  authority  to  delay  such  return 
mast  be  in  writing.     Section  2,  article  17,  chapter  38,  applies  in  such  cases. 

John  D.  Carroll  for  appellants. 

W.  B.  Moody  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  brought  this  action  against  appellants,  sheriff  and  sure- 
ties in  his  official  bond,  to  recover  under  section  o,  article  17, 
chapter  38,  General  Statutes,  which  provides,  in  substance,  that 
*'any  sheriff  *  in  whose  hands  writ  of  execution  is  placed  to  do 
execution  thereof,  who  jails  to  return  the  same  to  the  office  whence 
it  issued,  for  thirty  days  after  the  return  day  of  the  same,  without 
reasonable  excuse  for  such  failure,  shall,  with  his  sureties,  *  *  * 
be  liable  jointly  or  severally,  to  the  plaintiff  in  such  execution,  for 
the  amount  thereof,  and  thirty  per  cent,  damages  thereon,  and  costs 
of  reedvery.'^ 

The  sureties  filed  no  answer,  relying  upon  a  general  demurrer  to 
the  petition,  for  two  causes:  1.  That  their  liability  by  reason  of  the 
bona  sued  upon,  which  was  executed  .January  1888,  terminated  in 
January  1888,  prior  to  the  time.  May  1888,  when  the  execution,  it  is 
stated,  the  sheriff  failed  to  return,  first  came  to  his  hands.  2.  That 
it  is  not  stated  in  the  petition  the  alleged  failure  of  the  sheriff  to  re- 
turn tJie  execution  within  the  time  prescribed  by  law,  *'was  without 
reasonable  excuse  for  such  failure." 

The  sheriff,  without  demurring,  filed  a  separate  answer,  in  which 
he  admitted  the  execution  in  favor  of  appellee,  described  in  the  pe- 
tition, was  duly  received  by  him,  but  alleged  as  excuse  for  failmi? 
to  return  it  in  the  time  required  by  law,  substantially,  that  appellee, 
the  plaintiff,  directed  him  not  to  do  so,  and  an  issue  of  fact  having 
been  made  by  denial  in  the  reply  of  that  allegation,  the  question 
presented  in  that  connection  is  whether  the  court  properly  instructed 
the  jury. 

1.  The  liability  of  the  sheriff  and  his  surities  is  fixed  by  section 
3,  chapter  100,  General  Statutes,  which  provides  that  he  shall,  on  or 
before  the  first  Monday  in  January  next  succeeding  his  election, 
jive  bond  to  the  Commonwealth,  in  substance,  as  follows :  *' VV^e,  A. 
B.,  principal,  and  C.  D.  and  E.  F.,  sureties,  hereby  covenant  to  and 
with  the  Commonwealth  of  Kentucky,  that  the>said  A.  B.,  sheriff    t 
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of county,  shall,  by  himself  and  deputies,  well  and  truly  dis- 
charge the  duties  of  said  office,  and  pay  over  to  such  persons,  and  at 
isuch  times  as  they  may  respectfully  be  entitled  to  the  same,  all 
money  that  may  come  to  his  or  their  hands  as  sheriff." 

As  the  bond  does  not  in  terms,  or  by  implication,  fix  any  other  or 
less  period,  it  must  necessarily  be  construed  to  bind  the  sureties  to 
Answer  for  official  misconduct  of  the  sheriff,  that  may  occur  any 
time  during  his  term  of  office,  which  is  two  years,  unless  their  liabil- 
ity be  qualified  or  limited  by  section  25,  same  chapter,  as  follows : 
"It  shall  be  the  duty  of  the  county  court  to  cause  the  sheriff  annually 
to  renew  his  bond,  required  by  this  chapter,  and  oftener  if  the  court 
deem  proi)er ;  and  upon  his  failure  to  do  so,  the  court  shall  enter  lip 
an  order  suspending  him  from  acting  until  he  gives  such  bond,  or 
the  court  may  vacate  his  office.'' 

It  does  not  appear  in  this  case  whether  the  sheriff  renewed  his 
bond  on  the  first  Monday  in  January  1888,  or  not,  noi  do  we  deem 
it  a  material  inquiry.  For  as  the  object  of  section  25  evidently  was 
not  for  the  benefit  of  sureties  in  the  sheriff's  bond,  but,  as  said  in 
Ketler  v.  Thompson,  13  Bush  287,  to  provide  additional  security  to 
the  public,  no  meaning  or  effect  should  be  given  to  it  that  would 
make  less  secure  or  certain  the  remedy  afforded  by  the  bond  to  those 
injured  by  misconduct  of  the  sheriff,  which  would  often  be  the  case 
if  liablity  of  the  sureties  was  held  to  terminate  by  reason  of  either  a 
renewal  or  failure  of  the  sheriff  to  renew- his  bond  when  required  by 
the  court. 

It  is  unreasonable  to  assume  the  Legislature  intended,  as  well 
as  contrary  to  well  settled  doctrine,  that  the  neglect  of  the  county 
court  to  cause  renewal  of  thesheriff's  bond  should  operate  to  release 
those  who  had  signed  it.  Besides,  sureties  have  the  right  to  compel 
the  sheriff  to  either  renew  or  give  counter  security,  and  their  failure 
to  do  so  should  be  always  treated  an  assent  to  his  continuing  to  dis- 
charge the  duties  of  the  office,  and,  consequently,  an  estoppel  to  deny 
their  liability  on  the  bond. 

But  even  assuming  the  original  bond  in  this  case  was  renewed, 
though  not  so  appearing  from  the  record,  still  liability  of  the  sureties 
did  not  thereby  end,  but  continued,  as  was  distinctly  held  in  Kelter 
v.  Thomi>son.  There  the  sheriff;,  in  January  1873,  executed  his  bond, 
with  Thompson  and  others  sureties.  And  in  January,  1874,  he  gave 
an  additional  or  renewal  bond,  with  Ketler  and  others  sureties.  At 
date  of  the  latter,  he  had  in  his  hands  executions  previously  issued 
and  levied ;  but  he  afterwards  sold  the  property  levied  on,  and  fail- 
ing to  pay  .over  the  i)roceeds  collected,  judgment  therefor  was 
recovered  against  Thompson,  who,  after  satisfying  it,  sued  and  re- 
covered judgment  against  Ketler,  for  contribution,  which  this  court 
affirmed.  It  was  said  that  the  second  or  renewal  bond  did  not  retro- 
act  so  as  to  cover  past  defalcations  or  breach  of  duty  touching  such 
execution,  but  it  bound  the  sureties  to  make  good  any  losses  that 
should  result  from  future,  failures  by  the  sheriff  to  perform  such  du- 
ties as  then  rested  on  him,  in  their  collection  and  return.  And  it  was 
farther  said,  that  from  the  date  of  the  second  bond  *'the  sureties  in 
the  two  bonds  were  co-sureties,  and  were  jointly  bound  to  answer 
for  the  acts  of  their  principal." 

That  case  affords  an  illustration  of  the  complication  and  difficulty 
in  fixing  liability  of  sureties  that  would  frequently  occur  to  the 
great  injury  of  those  having  cause  of  action  against  the  sheriff,  if  it 
should  oe  decided  the  execution  of  a  renewal  bond,  has  the  effect 
to  terminate  liability  of  sureties  in  the  original.  Consequently,  to 
effectually  guard  ^he  public  against  loss  by  official  misconduct  of 
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sheriffs,  which  we  are  bound  to  presume  the  Legislature  intended,* 
it  is  necessary  to  treat  the  sureties  in  the  two  bonds  from  the  date  of 
the  second  as  co-sureties  Jointly  bound.  And  such  has  been  the 
uniform  ruling  of  this  court  in  analogous  cases,  no  one,  previous  to 
Ketler  v.  Thompson,  involving  the  precise  question  now  before  us. 
Taylor  v.  Nunn,  2  Met.  199;  Withers  v.  Hickmann  6,  B.  M.,  292; 
Taylor  v.  Taylor,  Ibid,  560. 

2.  To  make  sureties  liable  under  section  5,  article  17,  chapter  38,  it 
is  necessary,  as  has  been  expressly  decided  by  this  oourt,  that  the 
petition  should  contain  the  alligation  that  the  failure  of  the  sheriff 
to  return  the  execution  was  *'without  reasonable  excuse  for  such 
failure.''  Johnson  v.  Bradley,  11  Bush  666;  Bailer  v.  Leathers,  9  K  v. 
Law  Rep.,  971.  As  Ridgway,  the  sheriff,  tiled  answer,  stating 
affirmatively  he  had  such  reasonable  excuse,  an  issue  of  fact  in 
regard  therf^to  was  made,  tried  and  a  verdict  was  rendered  thereon, 
the  defect  of  the  petition  as  to  him  was  cured.  But  the  sureties  filed 
no  answer,  insisting  on  their  demurrer,  and  as  they  may  have  a  de- 
fense to  the  action  distinct  from  and  in  addition  to  that  made  by  the 
sheriff,  the  verdict  did  not,  as  to  them,  cure  the  defect,  and  they  still 
have  the  right  to  insist  on  the  demurrer,  which  it  sems  to  us  the 
court  erred  in  overruling. 

3.  It  is  argued  for  Ridgw^ay  the  court  erred  in  giving  to  the  jury 
the  following  instruction :  **The  court  instructs  the  jury,  that  al- 
though they  may  believe  that  the  plaintiff  told  defendant  to  de- 
lay the  return  of  the  execution  sued  on,  that  unless  they  further 
believe  that  said  direction  to  delay  was  in  writing,  they  shall  find 
for  plaintiff,  as  directed  in  instruction  number  one." 

It  seems  to  us  if  section  2,  article  17,  chapter.38.  General  Statutes, 
the  title  of  which  is  •* Executions,"  does  not  apply  to  this  case,  and 
authorize  the  instruction  quoted,  it  can  have  no  application.  It  is 
as  follows :  "It  shall  be  no  defense  to  an  action  or  motion  against  a 
collecting  officer,  for  Tailure  of  duty  of  himself  or  deputy,  that  the 
plaintiff'  directed  said  officer  to  delay,  or  in  any  wise  stay  proceed- 
ings thereon,  unless  said  defense  is  supported  by  the  written  consent 
or  request  of  such  plaintiff,  his  agent  or  attorney  so  to  do." 

The  cause  of  action  in  this  case  is  failure,  or  delaii/  of  the  sheriff  to 
return  the  execution,  and  the  defense  is,  in  substance,  that  the  plain- 
tiff consented  to  such  delay,  which  being  denied,  contradictory  evi- 
dence as  to  a  verbal  consent  introduced .  It  was  for  the  precise  purpose 
of  preventing  that  sort  of  proceeding  the  statute  was  adopted,  and 
the  instruction  was,  therefore,  properly  given.  Section  5,  heretofore 
quoted,  must  be  considered  in  conjunction  with  section  2,  and  rec- 
onciled with  it,  which  can  be  easily  done,  by  treating  the  condi- 
tion contained  in  the  latter  as  applying  to  and  comprehending  every 
■case  in  which  the  sheriff  may  plead  a  reasonable  excuse  for  failure 
to  perform  his  official  duty. 

For  the  error  mentioned,  the  judgment  against  Mays  and  others, 
Bureties  in  the  bond,  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion,  and  as  to  Ridgway,  the 
^sheriff,  it  is  affirmed. 
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{.Filed  Jnm  4,  1891— iVb/  to  be  reported.) 

1.  Afipt'tiis — Finai  judgment — In  a  snit  to  settle  a  decedent*8  estate  a  jadg^- 
ment  that  each  of  'several  persons  "recover  of  the  administrator,  to  be  paid 
oat  of  assets,  dbc,  and  of  the  real  representatives,  to  be  paid  oat  of  estate 
descended  as  aforesaid,''  the  amount  of  the  several  claims,  is  a  final  jod^- 
ment  from  which  appeal  may  be  taken  ;  so  also  jadgmeut  directing  sale  of 
land  to  satisfy  said  debts  against  the  bstate  is  a  final  judgment. 

2.  Decedtnts'  estate — Principal  and  agent  -Oecedent  owned  a  valuable  tract  of 
land,  which  two  of  his  sons  managed  and  controlled  for  him  for  several  years 
before  his  death.  The  sons  raised  crop.4,  fattened  stock,  (fee,  on  the  farm, 
and  sold  same,  living  with  the  father  all  the  time.  The  sons  had  no  income 
except  that  derived  from  the  farm*  They  paid  certain  of  the  father's  debts, 
and  caused  him  to  execute  notes  to  them  for  the  amount  of  the  payments. 
In  an  action  to  settle  decedent's  estate,  //-<^/ — That  the  relation  of  principal 
and  agent  existed  between  the  father  and  the  sons,  and  the  accounts  between 
them  should  have  been  settled  according  to  the  rules  applicable  to  such  rela- 
tionship. 'The  notes  held  by  the  sons  against  the  estate,  if  valid,  should  not 
be  paid  until  the  sons  have  been  charged  with  the  funds  derived  by  them 
from  the  proceeds  of  the  farm.  The  account  between  the  parties  should  be 
referred  to  the  commissioner  for  settlement. 

E.  W.  Hines,  Cochran  &  Son  and  T.  C.  Cam  pbell  for  appellant. 

Wadsvvorth  &  Son  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Jud>^e  Lewis. 

Acquilla  Chamberlain  having  died  in  May,  1887,  at  the  age  of  77, 
intestate,  James,  a  son,  and  ().  L.  King,  son-in-law,  were  appointed 
administrators,  and  in  December,  1887,  commenced  this  action  for  a 
settlement  of  his  estate. 

To  the  petition  John  W.,  another  son,  filed  answer,  in  which  he 
set  up  and  asked  judgment  on  a  note  executed  to  him  hy  his  father, 
April  6,  1886,  for  $1,373,  and  also  an  account  against  the  estate  for 
$351.14. 

James  Chamberlain,  the  administrator,  tiled  his  answer,  alleging 
execution  by  his  father  to  him  of  four  notes,  as  follows:  One  given 
June  18,  1879,  for  $225;  second  given  Dicemb^r  2,  1880,  for  $.360; 
third  given  September  1,  1882,  for  §743;  and  fourth  given  May  3, 
1886,  for  $1,500;  on  all  which  he  asked  judgment,  as  well  as  upon 
open  account  for  $205.82. 

Margaret  Chamberlain  also  presented  by  answer  a  claim  for  $1,000, 
and  asked  judgment  thereon  against  the  estate. 

Besides  these,  there  were  three  other  children  of  the  intestate  liv- 
ing at  his  death,  viz:  William  Chamberlain,  who,  though  of  age  and 
married,  is,  on  acoount  of  insanity,  represented  in  the  action  by 
committee;  Sarah,  wife  of  John  B.  King,  aud  Jennie,  wife  of  ().  L. 
King. 

The  two  daughters  and  their  husbands  filed  a  joint  answer  to  each 
of  the  aaswers  and  counter-claims  of  John  W.,  James  and  Margaret 
Chamberlain,  and  in  defense  pleaded  want  of  consideration  as  to  each 
of  the  notes,  and  deny  the  justice  of  each  of  the  accounts  or  any  in- 
debtedness of  their  father  or  his  estate  for  any  part  of  them.  Sub- 
sequently O.  L.  King,  administrator,  tendered  a  reply  to  the  answers 
of  John  W.,  James  and  Margaret  Chamberlain,  but  it  being  offered 
during  the  term  at  which  the  judgment  was  rendered,  May,  1889, 
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was  permitted  to  be  filed  only  upon  terras  that  the  affirmative  alle- 
srations  contained  in  it  were  to  stand  denied  on  record,  and  that  the 
submission  and  hearing:  of  the  case  were  not  to  be  delayed. 

In  that  reply  it  is  stated,  in  substance,  that  from  1879  to  the  death 
of  Acquilla  Chamberlain  in  1889,  John  W.  and  James  Chamberlain 
had  the  management  and  control  of  the  farm  of  their  father  and  of 
his  personal  property  of  every  kind,  and  sold  and  disposed  of  the 
crops  and  stock  produced  on  the  farm  during  that  period,  as  his 
agents;  that  they  kept  no  account  of  the  proceeds  of  such  sales,  nor 
rendered  any  account  to  or  settled  with  their  father  for  the  money  so 
collected,  the  amount  of  which  during:  that  period  whs  at  least  $1,000 
annually  over  and  above  family  expenses  of  thedeceoent,  no  portion 
of  which  sum  was  accounted  for:  and  he  pleaded  a  set-off  against 
each  of  their  claims  and  asked  judgment  over  for  the  amount. 

It  is  contended  by  counsel  for  John  W.,  James  and  Margaret 
Chamberljn,  appellees,  that  the  appeal  should  be  dismissed  upon  the 
ground  the  Judgments,  there  being  two  appealed  from,  were  not 
final.  Bnt  it  seems  to  us  there  can  be  no  question  on  that  subject^ 
for  it  is  in  terms  recited  in  the  first  judgment  that  each  of  them 
**recover  of  the  adniiinistrator,  to  be  paid  out  of  assets,  and  of  the 
real  representatives,  to  be  priid  out  of  estate  descended  as  aforesaid," 
the  amount  of  their  several  demands;  and  at  the  nekt  term  of  court 
the  land  was  adjudged  to  be  sold  to  satisfy  debts  against  the  estate. 

This  is  a  c*ase,  like  many  others,  where,  as  a  consequence  of  old 
age  and  decrepitude  of  the  parent,  that  child  or  children  who  hap- 
pen to  reside  with  or  near  to  him,  and  upon  whom  he  depends  for 
management  of  his  business  affairs,  does  either  in  fact  betniy  and 
take  ac^vantage  of  the  trust  reposed  in  him,  or  is  suspected  by  the 
others  of  having  done  so. 

Acquilla  Chamberlain  had  for  many  years  owned  a  very  valuable 
and  productive  farm,  containing  228  acres,  the  rent  of  which  was 
worth  from  fOOO  to  $1,100  per  year.  At  the  death  of  his  wife  in  1879 
all  of  his  children,  six  in  number,  except  Sarah  and  William,  who 
were  marrieci,  resided  on  the  farm  with  him,  and  except  Jennie, 
who  married  in  1885,  they  continued  to  do  so  until  his  death. 

It  appears  that  in  1882  Acquilla  Chamberlain  received  a  fall  which 
disiibled  him,  and  thereafter  took  no  control  of  the  farming  opera- 
tions at  all,  but  all  that  was  raised  on  the  land,  except  thai  consumed 
by  himself,  John,  James  and  Margaret,  was  sold  by  his  two  sons, 
who  collected  the  proce<»ds  and  applied  them  without  advice  from 
or  consultation  with  their  father. 

It  further  appears  that  the  farm  was  capable  of  producing,  and, 
except  one  year  when  there  was  a  failure  of  the  wheat  crop,  did  pro- 
duce each  year  about  2,500  bushels  of  corn  and  1,000  bushels  of  wheat, 
besides  hay  and  potatoes,  fat  hogs  and  cattle.  Their  father  gave  "to 
John  and  James  all  the  tobacco  they  could  raise  on  the  land,  furnish- 
ing barn  in  which  to  put  it,  farming  implements,  teams,  besides 
corn  and  grazing  for  their  stock,  consisting  of  cattle  and  hogt^.  In 
additicm  he  fed  and  lodged  them,  their  sister  Margaret  cooking  and 
sewing  for  them,  for  which,  as  part  of  her  demand  of  $1,000  for  ser- 
vices rendered,  her  father's  estate  is  now  required  to  pay. 

Neither  John  nor  James  is  shown  to  have  been  very  energetic  or 
thrifty,  for  though  one  of  them  had,  in  1879,  arrived  at  thirty-eight 
and  the  other  thirty-six  years  of  age,  and  were  unmarried,  they  did 
not  then  own  exceeding  $200  worth  of  property  apiece.  Getting  the 
tobacco  ground,  grazing  and  feeding  stock  on  their  father's  farm,  use 
of  his  farming  implements  and  work  stock,  and  board  and  lodging, 
all  free,  they  were  not,  as  they  admit,  entitled  to  wages  from  him 
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for  their  work  on  the  farm.  They  did  not  trade  in  stock  nor  engage 
in  any  business  by  which  to  make  money,  except  they  raised  tobacco 
each  year  on  five  or  six  acres  of  land,  and  some  years  wheat  on  land 
rented  of  others,  and  sold  some  live  stock,  fed  and  fattened  at  their 
father\s  expense ;  yet  they  now  seek  to  recover  of  his  estate  demands 
-which,  including  interest  on  the  notes  presented,  amount  to  over 
$5,000,  all  of  which,  except  the  accounts  for  services  rendered  since 
his  death,  they  allege  was  money  loaned  or  advanced  to  him ;  and 
what  particularly  needs  explanation  is  that  of  the  notes  presented 
by  James,  one  of  them  for  $23o,  purported  to  have  been  executed 
in  June,  1879,  one  for  $360  in  December,  1880,  and  one  for  $743  in 
September,  188ii. 

It  is  shown  there  existed  against  decedent  a  debt  since  1873  for 
about  14,000,  secured  by  mortgage  on  his  land,  interest  on  which  and 
part  ot  the  principal,  about  $500,  was  paid  between  1882  and  his 
death.  He  owed  other  debts  which  were  paid  off  by  John  and  James 
during  that  time,  but  the  amount  thereof  does  not  fully  and  clearly 
appear,  as  neither  of  them  presented  a  stated  account  of  either  pay- 
ments of  debts  of  their  father  by  them,  or  of  the  proceeds  of  the 
farm  that  went  into  their  hands.  It  does  not  set^m  to  us,  however, 
even  in  the  imperfect  state  of  preparation  of  this  case  for  trial,  that 
the  debts  alleged  to  have  been  paid  exceed  what  is  shown,  or  may 
be  fairly  inferred  from  the  proof,  was  received  by  them  of  the  pro- 
duce of  the  farm  they  ought  to  account  for ;  and  as  they  do  not  state 
there  was  any  other  consideration  for  the  notes  than  money  advanced 
by  them  to  pay  debts  of  their  father,  of  course  proceeds  of  the  farm 
that  went  into  their  hands  should  be  credited  or  considered  in  deter- 
mining amount  owing  on  the  notes,  even  if  they  be  treated  as. valid 
and  obligatory. 

Though  the  notes  appear  to  have  been  voluntarily  executed,  we 
think  there  is  enough  before  us  to  justify  the  belief  they  were  exe- 
cuted simply  upon  the  representation  by  James  and  John  to  their 
father  that  he  was  indebted  to  them  for  the  amounts  they  were  re- 
spectively given,  and  that,  trusting  to  them,  he  never  exjtmined  the 
state  of  accounts,  or  in  any  way  tested  the  correctness  of  their  rep- 
resentations to  him.  There  is  also  evidence  tending  to  show  the  two 
last  notts— one  for  $1,375,  given  to  John,  April  6,  1886,  and  one  to 
James  for  $1,500,  given  May  3,  1886— if  not  the  others,  were  not  re- 
garded by  Ac<iuilla  Chamberlain  as  evidence  of  actual  indebtedness, 
but  rather  as  a  provision  for  or  advancement  to  them. 

It  seems  to  us  that  the  actual  and  true  condition  of  the  business 
transactions  between  John  and  James  Chamberlain  and  their  father 
can  not  be  ascertained  without  the  aid  of  the  master  commissioner; 
and  as  the  relation  of  principal  and  agent  existed  certainly  from  1882 
to  May,  1887,  and  the  evidence  shows  the  decedent  entrusted  his 
business  wholly  to  his  two  sons,  and  accepted  without  question  their 
acts  and  representations,  it  seems  to  us,  in  investigation  of  the  busi- 
ness, transactions  between  them  should  be  had  according  to  rules  ap- 
plicable to  such  relation. 

While  it  is  not  necessary  to  say  more  than,  in  our  opinion,  neither 
James  nor  John  Chamberlain  is  entitled  to  the  full  amount  adjudged 
to  them  against  the  estate,  we  think  the  ends  of  justice  require  a  ref- 
erence of  this  case  to  the  master  commissioner  to  ascertain  and  state 
the  actual  condition  of  accounts  between  John  and  James  Chamber- 
lain and  their  father;  and  it  was  error  to  hear  and  decide  the  case 
without  having  done  so,  esi)ecially  as  the  state  of  the  pleadings  was 
not  such  as  to  justify  a  trial  at  the  time  it  was  had. 
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Wherefore  the  judgment  Is  reversed,  except  to  the  extent  it  affectB 
0)x,  the  mortiBfaRee,  and  cause  remanded  for  proceedings  consistent 
-with  this  opinion. 


Duncan  v.  Commonwealth. 
iJhiled  Jvne  9,  1891 — Not  to  be  reported,) 

1.  Criminal  law — Verdict  not  confraiy  to  «'/V/.?wr^— Appellant,  according  to 
the  evidence,  was  either  guilty  of  murder  or  justified  on  the  plea  of  self- 
defense.  The  jury  was  properly  instructed,,  and  the  verdict  of  goilty  will 
not  be  disturbed  on  the  ground  that  it  is  contrary  to  evidence. 

2.  Same — Improper  argument  of  prosecuting  attorney — Prejudicial  error — In  this 
-case  the  prosecuting  attorney  in  his  argument  to  the  jury  in  Fayette  county, 
<iedcribed  the  details  of  various  murders  and  trials  therefor  that  had  taken 
place  in  said  county,  with  the  purpose  of  persuading  the  jury  that  defend- 
ant was  guilty  of  the  same  crime — murder,  helu — That  such  argument 
was  improper,  bnt  as  defendant  was  either  guilty  of  murder  or  justified  on 
the  plea  or  self-defense,  and  as  the  jury  by  their  verdict  found  that  the  plea 
of  self-defense  was  not  true  in  fact,  defendant's  substantial  rights  were  not 
prejudiced  by  the  argument. 

3.  Same — Prosecuting  attorney  has  no  right  to  read  to  a  jury  from  a 
paper,  a  definition  of  malice  as  copied  by  him  from  books.     But  in  this  case 

the  court  interposed  and  stopped  such  reading,  and  appellant  was  not  pre- 
judiced thereby. 

Charles  Hanson  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  was  indicted,  tried  and  convicted  of  murder  committed 
according  to  the  evidence,  under  the  following:  circumstances :  It 
appears  he  was  at  the  time  hired  by  the  deceased,  Gorham,  to  labor 
on  his  farm,  occupying  a  cabin  on  the  place,  and  in  the  morning  be- 
tween 5  and  6  o'clock  came  to  the  dwelling-house  to  complain  to  the 
•deceased  of  the  entrance  (of  his  cabin)  by  the  children  of  Greenbaum , 
4inother  laborer  residing  not  far  from  his  cabin.  And  upon  being 
told  to  nail  up  his  door,  he  said  to  the  decreased,  if  he  did  not  furnish 
a  lock  for  the  door  of  his  cabin,  he  wished  to  be  paid  off  and 
would  quit.  The  deceased  did  not  give  him  a  definite  answer,  and 
some  time  after  he  returned  to  the  house  and  repeated  the  same  re- 
-quest  to  be  paid  off,  that  he  might  quit  work.  The  deceased  re- 
sponded that  he,  appellant,  was  then  drunk,  to  go  away  and  he 
would  settle  with  him  when  he  got  sober.  A  short  time  afterwards 
Greenbaum  went  to  where  appellant  was  near  his  cabin,  and  told  him 
in  substance  that  he^  appellant,  had  the  night  before  been  to  his,  Green- 
l>aum's,  house  and  raised  a  row  ,with  his  wife  and  children;  that 
he  must  not  go  there  any  more;  and  if  he,  Greenbaum,  had  been 
prasent  he  would  have  killed  appellant,  and  further,  that  if  his 
^children  bothered  appellant,  he,  Greenbaum,  would  whip  them. 
The  latter  then  went  to  the  tobacco  barn,  and  appellant  followed, 
overtaking  him  Just  before  he  reached  the  barn,  and  then  about  the 
^ame  conversatioa  occurred. 

The  deceased  was  then  in  the  barn,  putting  gear  upon  one  of  his 
horses,  and  when  appellant  came  into  the  barn  following  Greenbaum,  , 
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the  deceased  told  him  to  go  on  to  shucking  corn,  and  to  behave  him- 
self, referrinK  to  his  having  toJd  him  at  the  house  he  was  drunk,  to- 
which  appellant  replied  profanely,  he  would  not  go  till  he  got  ready, 
^he  deceased  twice  repeated  his  request,  to  which  appellant  at  last  re- 
plied, "God  damn  you,  I  will  not  go  till  I  get  ready."  The  deceased 
after  speaking  the  last  time,  started  across  the  barn,  and  some  to- 
bacco sticks  were  heard  to  rattle  by  the  witness,  Greenbaum,  who 
being  behind  the  tobacco,  did  not  then  have  his  eyes  on  the  de- 
ceased. But  he  te??tifies  that  when  he  steppe<l  out  into  the  open  pas- 
sage, the  deceased  and  appellant  were  standing  face  to  face,  the 
former  with  a  tobacco  sticK  in  hand,  one  end  lying  across  the  latter's 
shoulder,  was  leaning  forward,  his  left  hand  open,  extended,  and 
said  to  appellant:  *'Don't  do  thnt,  Anthony,*'  at  the  same  time  the 
shot  was  fired  which  caused  death. 

Api)ellant  testified  the  deceased  struck  him  two  or  three  times 
with  the  tobacco  stick,  before  he  fired  tiie  fatal  shot.  But  whether 
the  deed  was  done  in  self-defense  was  for  the  jury  to  determine,  and 
as  they  were  properly  instructed  on  that  subjec*t,  this  court  can  not 
disturb  the  verdict  upon  the  ground  it  was  contrary  to  evidence. 

The  lower  court  also  fully  and  projK^rly  instructed  as  to  the  case  of 
manslaughter,  as  well  as  murder,  and  also  as  to  the  duty  of  the  jury 
in  case  of  reasonable  doubt  about  the  degree  of  the  offense,  to  find 
appellant  guilty  of  the  less. 

If  appellant  did  not  take  the  life  of  the  deceased  in  self-defense, 
he,  it  seems  to  us,  was  guilty  of  murder.  For  he  had  twice  before 
the  killing  sought  an  interview  with  the  deceased,  in  which  he  asked 
to  be  paid  off  that  he  might  quit  his  service,  and  was  evidently  ir- 
ritated at  being  told  he  was  drunk.  He  afterwards  followed  the 
witness,  Greenbaum,  to  the  tobacco  barn,  where  the  latter  was  em- 
ployed by  the  deceased  to  work^  still  continuing  conversation  on  the 
same  subject,  and  when  he  got  to  the  barn,  was  evidently  in  a  bad 
humor  with  the  deceased,  as  well  as  Greenbaum.  The  evidence 
shows  he  had  no  business  at  the  barn  at  all,  but  was  hired  by  the 
deceased  to  shuck  corn  in  a  field,  where  it  was  his  duty  to  go  instead 
of  to  the  barn,  and  evidently  he  v%  ould  have  gone  but  for  a  purpase 
formed  in  his  mind  to  have  a  dif!iculty  with  one  or  the  other  of 
them,  and  in  furtherance  of  that  purpose  he  armed  himself  with  a 
pistol. 

The  principal  ground  relied  on  by  counsel  for  reversal  is  alleged 
misconduct  of  the  Commonwealth's  attorney  in  his  concluding  ar- 
gument to  the  jury. 

It  was  obviously  i  mproper  for  the  Commonwealth's  attorney  to  read 
from  a  paper  the  definition  of  malice,  as  copied  by  him  from  books, 
but  the  court  interposed  and  put  a  stop  to  it  and  no  injury  to  appel- 
lant resulted  therefrom.  Being  baffled  in  his  attempt  to  read  the 
paper,  the  Commonwealth's  attorney  stated  to  the  jury  he  would 
give  the  result  of  his  investigation  on  the  subject.  And  that  was 
followed  by  reference  to  various  trials  previously  had  for  murder 
in  Fayette  and  other  counties,  and  the  circumstances  under 
which  each  homicide  was  committed,  were  recite<l  by  him.  It  is- 
frequently  difficult  to  accurately  fix  the  line  separating  legitimate  ar- 
gument from  what  is  foreign  to  the  case,  and  used  to  inflame  or 
mislead,  and  Commonwealth's  attorneys  sometimes  greatly  entbar- 
rass  this  court  as  well  as  endanger  due  execution  of  the  criminal  law 
by  going  beyond  legitiirfate  argument  in  their  zeal  to  convict. 

We  think  the  reference  by  the  Commonwealth's  attorney  to  other 
cases  where  there  were  convictions  for  murder,  with  a  view  to  per- 
suade the  jury,  appellant  wasguilty  of  the  same  degree  orpffense^ 
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was  improper.    But,  as  already  said,  appellant  was,  accordiupr  to 
the  evidence,  j^uilty  of  murder  or  no  offense  at  all,  and  consequently, 
his  substantial  rights  were  not  prejudiced  by  the  conduct  of  the 
Commonwealth's  attorney. 
Judgment  aftirmed. 


Zabel  v.  Masonic  Savings  Bank. 
{,?lled  June  16,  1891— xYo/!  to  be  reiyorted.) 

1.  Judicial  saies^ Appraisement— \\\iBT%  the  comroissioner's  report  of  sale 
states  that  the  property  sold  was  appraised,  and  an  appraisement  is  filed 
with  the  report,  it  will  be  presumed  that  the  appraisers  properly  performed 
their  daty.  It  is  not  necessary  that  appraisers  should  go  upon  property  to 
appraise,  if  they  have  such  a  knowledge  of  it  as  enables  them  to  fix  its  value. 

2.  Same— Exception  to  report  of  sale— k  party  can  not  complain  that  time  was 
XLOt  given  to  file  exceptions  to  a  report  of  sale  when  the  report  was  ordered 
to  lie  over  one  week  for  exceptions,  and  in  fact  remained  unconfirmed  for 
two  months,  even  though  the  report  was  iaoomplete  in  that  the  appraise- 
ment was  not  filed  with  it  until  just  before  it  was  confirmed. 

3.  Stifne — A  purchaser  at  a  judicial  sale  is  not  prejudiced  by  the  fact  that 
the  Advertisement  of  sale  was  not  filed  with  the  commissioner's  report  there- 
of, or  because  the  advertisement  ^ave  the  amount  of  the  debt  for  which  the 
property  was  to  be  sold  as  fiOO  more  than  its  true  amount. - 

4.  PUiuiini^ — An  amended  report  of  sale  gave  the  name  of  the  defendant 
incorrectly  in  setting  oat  the  style  of  the  case,  but  f^ave  the  true  docket 
number  of  the  case,  and  exhibits  were  filed  with  it  which  correctly  stated  the 
«tyle  of  the  case.  Held—T\i^\,  the  mistake  in  the  amendment  was  immate- 
rial, it  being  evident  it  was  intended  to  be  filed  in  this  case. 

Lane  d  Burnett  for  appellant. 

Helm  &  Bruce  for  appellee. 

Appeal  from  IjouisvlUe  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeiU  questions  the  validity  of  a  sale  of  real  estate,  made 
tinder  a  judgment  rendered  by  default,  enforclnj?  a  mortgage. 

After  having  been  appraised,  it  was  first  sold  on  April  16,  1888, 
iind  the  son  of  the  appellant,  who  is  the  debtor,  became  the  pur- 
<;haser.  He  failed  to  comply  with  the  terms  of  the  sale  and  a  resale 
was  ordered,  the  property  being  surrendered  for  that  purpose.  It 
was  made  on  July  16,  1888,  when  the  appellee,  who  was  the  cred- 
itor, became  the  purchaser. 

The  report  was  tiled  on  July  30,  1888,  and  ordered  to  lie  over  one 
week  for  exceptions.  None  were  filed.  The  report  states  that  the 
pfoperty  was  appraised,  but  the  appraisements  were  not  returned 
with  the  original  report. 

October  8,  1888,  an  amended  report  was  filed,  which  merely  mad^ 
ihe  appraisements  a  part  of  the  report,  and  upon  the  same  day  it 
was  confirmed. 

October  15,  1888,  the  appellant  filed  grounds  and  moved  to  set 
aside  the  order  of  confirmation.  He  now  complains  of  the  refusal 
of  the  court  to  do  so  upon  varioas  grounds.  . 

The  amended  report  was  incorrectly  styled.  It  gave  the  name  of 
the  defendant  as  "John  Krieger."  It  was,  however,  filed  In  this 
action.  It  correctly  gave  the  docket  number  of  the  action,  and  the 
appraisements  filed  with  it  showed  the  correct  style  of  the-action,T 
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^ivin^  the  name  of  the  defendant  as  '*John  Zabel."  It  showed  upoiT 
its  face  merely  a  mistake  of  the  writer  as  to  the  name,  and  that  it 
was  in  fact  an  amended  report  of  the  sale  in  this  action. 

The  first  ground  of  complaint  i.^  that  the  appraisers  did  not  know, 
had  never  seen,  and  did  not  go  npon  the  property  to  appraise  it. 
The  appraisements  show  that  they  appraised  it.  One  of  the  ap- 
praisers acted  in  the  same  capacity  for  the  first  sale.  The  report  says 
it  was  appraised.  The  presumption  is  that  the  duty  was  properly 
done. 

They  did  not  have  to  go  upon  the  property  to  appraise  it.  The- 
law  only  requires  that  appraisers  shall  have  a  knowledge  of  the 
property,  enabling  them  to  fix  its  value.  If  one  lived  next  door  to- 
a  piece  of  property,  or  had  known  it  well  for  years,  it  would  be  use- 
less to  require  him  to  go  upon  it  to  appraise  it.  It  is  true  that  the 
appellant  and  his  wife  filed  an  afiidavit  in  support  of  the  exceptions 
to  the  sale,  in  which  they  say  that  the  appraisers  did  not  go  upon 
the  premises  to  make  the  appraisement,  and  had  no  knowledge  of 
their  value.  This  statement  was  ex  parley  without  cross-examina- 
tion, and  it  is  difficult  to  understand  how  the  afiiants  could  have 
known  that  the  appraisers  had  no  knowledge  of  the  premises.  It  i* 
insufficient,  in  our  opinion,  to  invalidate  their  action. 

It  is  said  no  time  was  given  to  file  exceptions  to  the  report.  It 
was  filed  and  ordered  to  lie  over  a  week  for  this  purpose.  It  in  fact 
remained  unconfirmed  for  over  two  months.  The  appellant  says^ 
however,  that  it  was  an  incomplete  report,  as  the  appraisements 
were  not  filed.  He  might  have  excepted  to  it  upon  this  very  ground. 
They  were,  however,  fi le<i  before  confirmation.  He  must  be  treated 
as  in  court  when  it  was  done.  In  law  he  then  was  in  court;  it  was 
not  known  that  any  objection  would  be  made  to  the  sale;  it  wa» 
unlikely,  because  none  had  hitherto  l)een  made,  although  ample 
opportunity  had  been  afforded,  and  a  further  delay  for  that  purpose 
was  not  required.  The  report  that  had  been  on  file  for  over  two 
months  stated  that  the  property  had  been  appraised,  and  the  only 
effect  of  filing  the  appraisements  was  to  show  whether  the  right  of 
redemption  existed,  or  whether  the  court,  owinjifto  its  non-exislence^ 
could  at  once  order  the  property  to  l>e  conveyed  to  the  purchaser. 

When  filed  they  becrame  a  part  of  the  report,  and  all  was  then 
shown  by  the  report  that  the  statute  reciuired.  The  fact  that  it  does 
not  appear  any  sale  was  made  of  the  mortgaged  personalty  or  what 
became  of  it,  or  that  the  report  of  sale  refers  to  an  advertisement  of 
the  sale,  which  does  not  appear  to  have  ever  been  filed  with  it;  or, 
even  if  that  be  true  (as  does  not  appear)  that  the  advertisement  gave- 
the  amount  of  the  debt,  for  which  the  property  was  to  be  sold,  as 
some  $200  more  than  its  true  amount,  are  all  matters  which  can  not 
afiect  the  purchaser. 

The  report  shows  how  the  sale  whs  advertised.  Its  correctness  in 
this  respect  is  net  questioned.  It  was  done  as  directed  by  the  judg- 
ment, and  it  is  unquestioned  that  the  property  did  not  sell  for  as 
much  as  the  true  amount  of  the  debt. 

The  appellant  appeiirs  for  some  time  after  the  sale  to  have  l>een 
satisfied  with  it.  He,  in  fact,  ratified  it.  On  September  29,  1888,  or 
about  two  months  after  the  sale  had  b<^en  reported  to  court,  and 
when  he  of  course  knew  the  price  realized,  he  transferred  to  the 
creditor  a  claim  towarc^  the  payment  of  the  balance  of  the  judgment, 
and  accepted  therefor  a  receipt  which  expressly  recites  that  it  was  to 
be  credited  on  what  remained  unpaid  of  the  judgment  in  this  case 
after  crediting  it  by  the  amount  that  had  been  realized  by  the  sale, 
which  he  now  questions.  In  fact,  the  receipt  recites  th«*^um  that 
had  been  realized  by  the  sale.  Digitized  bydoOQlC 
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His  objections  to  the  sale  seem,  therefore,  to  savor  of  a  purpose  to 
delay  more  than  a  l)elief  that  any  Injustice  has  baen  done  him. 

In  any  event  no  ground  sufficient  to  authorize  a  reversal  of  the 
judgement  of  confirmation  of  the  sale  Is  shown,  and  it  is,  therefore, 
affirmed. 


KiRWAN  V.  Henry. 

{Filed  June  18,  \S^\—Not  to  be  reported.) 

Settlement  of  partnership  accounts — Appellant  was  general  manager  and  book- 
keeper for  the  partnership  existing  between  himself  and  appellee,  and  the 
accounts  between  the  partners  are  now  in  a  confased  condition.  In  this 
action  to  settle  these  acoonuts,  appellant  should  be  charged  with  all  the  cash 
acoonnt  as  it  appears  in  the  books,  and  with  snch  other  moneys  as  were 
collected  by  him  that  belonged  to  the  partnership.  It  was  error,  however, 
to  charge  him  with  the  whole  of  certain  bank  aoooants,  when  it  appears 
that  the  money  deposited  in  the  banks  was  made  np  of  individual  as  well  as 
firm  fnnds;  and  he  stionld  not  be  charged  with  the  whole  proceeds  of  dis- 
connted  notes  when  some  of  the  notes  were  discounted  on  his  individnal 
account,  and  not  in  any  manner  connected  with  the  tirm  business,  and  it 
does  not  appear  that  he  has  not  been  charged  with  said  notes  in  the  firm 
books. 

When  a  voucher  for  a  credit  as  presented  by  appellant  is  of  a  doubtful 
character,  the  doubt  should  be  resolved  against  him,  as  he  is  responsible  for 
the  confused  condition  of  the  accounts. 

^latt  O'Doherty  and  E.  J.  McDermott  for  appellant. 

Helm  «&  Bruce  for  appellee. 

Appeal  from  Louisville  Chancery  (^ourt. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  brought  by  the  appellant,  Kir  wan,  for  a  settlement 
of  partnership  accounts  between  himself  nnd  the  appellee,  Henry,  the 
firm  being  engaged  in  the  sale  and  purchase  of  lumber.  No  set- 
tlement seems  to  have  been  had  from  the  year  1872,  until  August, 
1879,  at  which  last  date  the  partnership  ceased  to  exist. 

The  accounts  are  in  a  confused  condition.  The  books  were  kept 
by  Kirwan  and  his  son,  the  former  being  the  business  manager,  and 
was  properly  held  liable  for  the  cash  account,  as  it  appeared  on  the 
books,  and  for  any  other  moneys  collected  by  him  that  properly  be- 
longed to  the  tirm.  Errors  were  found  in  the  books  that  were 
fHjrrtcted,  but  it  seems  to  us,  in  the  settlement  the  appellant  has  been* 
charged  with  too  great  a  sum.  He  is  charged  with  all  the  cash  and 
notes  that  were  received  by  him  in  the  tirm  business,  as  appears 
from  the  books,  and  then  with  a  bank  account  where  Kirwan  had 
deposited  funds  of  the  tirm,  and  also  funds  in  which  the  firm  had 
no  interest.  All  the  proceeds  of  discounted  paper,  as  appeared  from 
the  bank  account,  were  charged- to  him,  and  in  many  instances 
without  any  testimony  showing  that  the  proceeds  were  for  the  firm, 
or  that  he  had  not  been  charged  with  the  amounts  on  the  books, 
and,  in  fact,  when  it  appears  that  some  of  the  paper  was  discounted 
for  the  accommodation  of  others,  and  in  which  the  firm  had  no  in- 
terest. The  amounts  charged  to  Kirwan  in  this  way  amount  to 
several  thousand  dollars. 

Many  of  the  notes  were  discounted  by  him  and  placed  to  his>indi-   t 
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vidua!  credit,  and  there  is  no  proof  that  they  were  connected  with 
the  firm  business.  The  Davis  note  of  near  $60<),  and  the  Kelly  note, 
he  is  made  to  account  for,  when  it  expressly  appears  that  they  were 
both  accommodation  notes,  and  the  firm  had  no  interest  in  them. 

Upon  an  examination  of  this  record  w-e  are  satisfied  that  a  restate- 
ment of  the  accounts  should  be  made.  The  books,  from  the  testi- 
mony in  the  record  before  us,  show  the  business  transactions  of  the 
firm,  and  the  commissioner  should  take  them  and  find  from  them 
what  appears  to  be  owing,  if  any  thing,  by  the  one  to  the  other,  and 
should  heRT  testimony  to  show,  if  any  is  ofl^ered,  that  Kirwan  has 
received  moneys  or  notes  belonging  to  the  firm  with  which  he  has 
not  been  charged:  and  wliere  there  is  a  doubt  as  to  the  validity  of 
the  credits  claimed  by  Kirwan,  that  doubt  should  be  resolved  against 
him,  as  he  is  responsible  for  this  confused  condition  of  the  accounts. 
As  to  the  salary  received  by  Henry  from  the  coal  company  of  $50 
per  month,  it  is  evident  that  Kirwan  has  no  interest  in  it.  The  en- 
tire account,  however,  should  be  restattKl. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


Gaylk  v.  McDanikl. 
(Fifed  Mai/  11,  1891.) 

1.  A  landlorifs  lien  for  supplies  funtished,  provided  for  by  section  5  of  arti- 
cle 6,  chapter  66,  General  Statntes,  is  not  lost  by  his  failure  to  proceed  to 
enforce  it  within  the  time  and  in  the  manner  in  which  he  is  required  to  pro- 
ceed in  order  to  preserve  his  lien  for  rent.  The  remedies  afforded  him  for 
the  collection  of  hiK  rent  do  not  apply  to  his  lien  for  supplies  furnished, 
which  must  be  enforced  by  suit  in  equity. 

2.  Rights  of  landlord  as  against  attachim^  creditor — A  tenant  having  aban- 
doned his  crop,  the  landlord,  having  a  half  interest  in  it  and  fall  control  of 
it,  had  the  rif^ht  to  sell  ic,  and,  having  sold  a  part  of  it,  he  had  the  rijj^ht,  as 
against  a  creditor  whose  attachment  was  issu-d  after  the  sale,  to  credit  the 
proceeds  upon  his  demand  against  the  tenant  for  supplies  furnished;  and 
even  if  his  lien  for  supplies  furnished  were  placed  upon  the  same  footing 
as  his  lien  for  rent,  he  did  not  lose  his  lien  by  failing  to  take  legal  steps  to 
enforce  it  for  more  than  one  hundred  and  twenty  days,  as  he  could  not  be 
required  to  issue  hi*  distress  warrant  when  he  had  already  sold  the  tenant's 
property  and  had  the  proceeds  in  his  pocket. 

Lindsay  A  Botts  for  appellant. 

J.  W.  Greene  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judf^e  Yast. 
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The  appellee  brought  this  action  against  .one  Chandler,  and  sued 
out  an  attachment,  which  was  levied  upon  his  interest  in  a  crop  of 
tobacco,  found  on  the  appellant's  premises,  who  was  made  a  party 
defendant,  the  petition  alleging  an  indebtedness  on  his  part  to 
Chandler,  which  it  sought  to  subject  to  tJie  payment  of  the  debt 
sued  on. 

The  appellant,  who  was  appointed  a  commissioner  to  sell  the  to- 
bacco and  hold  the  proceeds  subject  to  the  order  of  the  court,  filed 
his  report  in  the  action,  to  the  effect  that  the  tobacco  had  been  sold, 
and  that  Chandler's  interest  therein  brought  179.(54.  fie  then 
filed  his  answer,  alleging  that  he  had  leased  to  Chandler  a  certain 
tract  of  land,  for  one  year,  under  a  contract  by  the  terms  of  which 
they  were  to  divide  equally  all  crops  raised  on  the  leased  premises. 

He  then  alleged  that  before  his  tenancy  expired,  Chandler  aban- 
doned the  land  and  surrendered  the  crops  to  him,  and  that  he  was 
thereby  compelled  to  and  did  take  full  charge  and  control  of  them, 
and  expended  time,  labor  and  money  in  preparing  them  for  the 
market;  and  further,  that  during  the  year  he  had  furnished  him  as 
his  tenant  certain  money  and  property,  for  the  purpose  of  enabling 
him  to  subsist  and  raise  his  crop,  amounting  in  the  aggregate,  with  • 
the  sum  expended  by  him  on  the  crop  after  Chandler  had  aban- 
doned it,  to  $404.96,  for  the  payment  of  which  he  claimed  a  lieu  on 
Chandler's  interest  in  the  whole  crop.  He  then  stated  that  before  the 
institution  of  the  action  he  had  sold  Chandler's  interest  in  the  hay 
and  com  for  $:^34.]5,  and  had  collected  the  money,  and  applied  it  as  a 
credit  on  his  account,  leaving  due  him  $170.81,  and  he  sought  to 
have  the  proceeds  of  the  sale  of  the  tobacco  adjudged  to  him  as  a 
payment  on  that  balance.  This  pleading  showed  that  more  than  a 
year  had  elai>sed  from  the  ternjination  of  Chandler's  lease  to  its 
filing.    . 

On  the  hearing  the  court  adjudged  that  theaopellant  was  indebted 
to  Chandler  in  the  sum  of  $100,  and  rendered  a  judgment  against 
him  in  favor  of  the  appellee  for  that  amount,  and  for  the  further 
sum  of  $79.64,  the  proceeds  of  the  sale  of  the  tobacco. 

From  that  judgment  this  appeal  is  prosecuted. 

We  fail  to  see  upon  what  hypothesis  the  court  acted  in  finding 
that  the  appellant  owed  Chandler  $100.  The  only  evidence  intro- 
duced uiK)n  the  matter  of  the  account  was  the  deposition  of  the  ap- 
pellant, who  therein  swore  that  Chandler  was  a  poor  man  and  had 
no  money  to  run  the  farm,  and  th«t  he  furnished  him  the  articles 
mentioned  in  the  account,  to  enable  him  to  do  so.  He  further 
stated  that  the  corn  and  hay  sold  by  him  had  been  in  his  possession 
from  the  time  Chandler  abandoned  the  crop  until  he  had  sold  them, 
and  that  the  tohac(*o  had  been  in  his  possession  from  thiat  time  until 
it  was  sold  under  the  order  of  the  court.  There  was  no  proof  what- 
ever introduced  by  the  appellee  to  contradict  or  rebut  any  of  these 
statements. 

From  the  evidence  it  must  be  conceded  that,  under  section  5,  ar- 
ticle 6,  chapter  66,  General  Statutes,  the  appellant  had  a  lien  upon 
Chandler's  interest  in  the  crop  to  secure  him  in  the  payment  of  his 
account.  This  l>eing  true,  he,  having  taken  control  of  the  hay  and 
com  and  sold  them  before  the  attachment  was  issued,  had  the  right 
to  apply  the  proceeds  to  the  satisfaction  of  his  demand  against  his 
tenant.  Bowden  v.  Clark,  7  Ky.  Law  Rkp.,  674.  If,  however,  he 
did  not  have  a  lien  uvon  the  corn  and  hay  for  the  whole  of  his  ac- 
count, he  had  a  valid  debt  against  his  tenant  for  that  amount,  who 
surrendered  his  crop  to  him  by  abandonment,  and  he,  having  a  half 
Interest  in  and  full  control  of  it,  had  the  right  to  sell  it,  and  having     , 
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sold  a  part  of  it  before  ihe  attachment  was  issued,  had  the  unques- 
tionable right  to  credit  nis  debt  by  the  proceeds. 

If  it  was  true  that  a  landlord's  lien  for  supplies  furnished  the  ten- 
ant was  placed  upon  the  same  footing  as  his  lien  for  rent  and  could  be 
i*olle(»ted  by  the  same  proceedings,  we  still  could  not  agree  with  ap- 
pellee's counsel,  who  contends  that  appellant  lost  his  lien  by  failing 
to  take  legal  steps  to  enforce  it  for  more  than  one  hundred  and 
twenty  days. 

Why  should  the  landlord  be  compelled  to  have  his  distress  war- 
rant issued  when  he  had  already  sold  his  tenant's  pro|)erty  and  had 
his  own  money  in  his  pocket?  How  would  he  proceed  to  do  this? 
Would  he  bring  an  action  for  debt  against  one  who  .had  paid  him,, 
and  making  himself  a  garnishee,  enjoin  himself  from  paying  back 
the  money  to  his  tenant?  If  we  were  to  run  this  argument  to  a  fair 
conclusion,  we  might  well  ask  if  the  landlord  would  be  safe  from 
the  attacNing  creditors  of  his  tenant,  if  the  tenant  had  himself  sold 
the  crop  and  paid  the  rent.  It  w^uld,  it  seem  to  us,  be  as  reasona- 
ble to  hold  the  landlord  responsible  for  the  proceeds  of  the  crop  ia 
one  instance  as  in  the  other. 

The  more  serious  <]uestion  is:  Did  the  appellant  lose  his  lien  upon 
the  tobai^*o,  which  was  on  the  premises  at  the  time  of  the  issuai  of 
the  attachment,  by  failing  to  take  steps  to  enforce  it,  under  the  pro- 
visions of  the  13th  section  of  article  2,  of  the  chapter  above  referred 
to?  We  think  not.  This  whole  article  applies  to  claims  and  liens 
for  rent  only,  and  to  remedies  for  its  collection.  The  13th  section 
gives  the  landlord  a  lien  on  the  procUice  of  the  premises  rented  for 
one  year's  rent,  and  provides  that  this  l?en  shall  not  be  for  any  rent 
which  has  been  due  for  more  than  one  hundre<i  and  twenty  days. 

On  the  other  hand  the  oth  section  of  article  «,  has  no  reference  to- 
rent.  There  the  landlord  is  given  a  lien  upon  the  whole  crop  of  the 
tenant,  not  for  rent,  but  for  any  money  or  property  furnished  the 
tenant  to  enable  him  to  subsist  and  raise  his  crop.  He  is  given  none 
of  the  remedies  affoitled  him  for  the  collection  of  his  rent,  to  collect 
this  lien  debt.  It  is  simply  placed  upon  the  footing  of  any  other 
contract  or  statutory  liens  (other  than  liens  for  rent)  and  the  claim- 
ant uiust  enforce  it  liy  his  suit  in  eijuity. 

Having  then  none  ol  the  remedies  given  him  in  the  second  arti- 
cle for  the  collection  of  this  debt,  we  are  not  incline<l  to  hold  that 
the  landlord  is  in  this  case  bound  by  its  restrictions. 

Chandler  abandoned  the  tobacco  and  thus  surrendered  it  the  ap- 
l)ellant. 

His  lien  upon  it  was  a  superior  lien  to  that  of  the  attaching  credi- 
tor, and  the  judgment  is,  tiierefore,  reversed,  and  cause  remanded 
with  instructions  to  the  court  below  to  dismiss  appelleee's  petition 
against  the  appellant. 


SUPERIOR  COURT  ABSTRACTS. 


WiLLiAMH  Bbo8.  V.  N.  N-  &  M.  V.  R  R.  Co. 

Filed  May  27.  ISDl.    Appeal  from  Ohio  Circnit  Coart.    Opiniou  of  the  court 
by  Jndf^e  Yo8t.  affirmiug. 
1.  Bt7/s  of  fwr/Y///W/j--IiitttrDctions  not  embraced  in  a  propac4>iU  of  excep- 
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tions.  or  made  a  part  of  the  record  by  order  of  court,  can  not  be  consid- 
ered. 

2.  Same — As  the  paper  purporting  to  be  a  bill  of  exceptions  in  this  case  ia 
neither  certified  nor  signed  by  the  judge,  it  can  not  be  considered. 

E.  D.  GafTy  for  appellants  ;  H.  P.  Taylor  and  P.  H.  Darby  for  appellee. 

Antbobcb  t.  Bbaun. 

Filed  June  8,  1891.    Appeal  from  Pendleton  Chancery    Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  reversing. 

-^'^» — Limitation — When  a  debt  is  barred  by  limitation  a  mortgage  exe- 
cuted to  secure  it  is  also  barred. 

J.  T.  Simon  for  appellant;  W.  J.  Perrin  for  appellee. 

Obkknbauu  v.  Bububs. 

Filed  June  3,  1891.  Appeal  from  Loaisville  Law  and  Equity  Court.  Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 
Watehouse  receipts  are  commenial  papei\  and  pass  by  indorsement,  as  do  bills 
of  exchange.  But  they  also  represent  the  property  itself,  and  their  indorse- 
ment and  delivery  operate  as  a  symbolic  delivery  ,of  the  goods  which  they 
represent.  Therefore,  a  pledge  of  warehouse  receipts,  although  made  to  se- 
cure an  antecedent  debt,  is  In  legal  contemplation  a  delivery  of  the  prop- 
erty which  they  represent,  and  the  pledgee  has  the  right,  as  against  a 
subsequent  attaching  creditor,  to  hold  the  property  to  secure  his  debt. 

Wm.  Lindsay  and  Lieber  k  Lincoln  for  appellant;  Dodd  A;  Dodd  for  ap- 
pellee. 

ROdoebb  v.  Rodobbs. 

Filed  June  3,  1891.     Appeal  from  Owen  Circuit  Court.     Opinion  of  the  court 
by  Judge  Yost,  affirming  on  original  and  reversing  on  cross-oppeal. 

1.  Divoice — Evidence  of  wife'*5  adultery — In  an  action  for  divorce,  circum- 
stances merely  suspicious  are  not  sufficient  to  establish  the  wife's  guilt  of 
**8uch  lewd  and  lascivious  conduct  as  proves  her  to  be  unchaste."  If  the  facts 
proved  can  be  reasonably  reconciled  on  the  assumption  of  innocence  the 
court  will  not  infer  guilt. 

2.  Declarations  of  a  paramour  not  made  in  the  presence  of  the  wife  are  not 
admissible  to  prove  the  wife's  adultery. 

3.  Confessions  oj  the  xvije  %\ioyy\6.  be  received  with  caution  and  most  care- 
fully scrutinized,  and  when  made  in  the  presence  of  the  husband  it  will  be 
presumed  they  were  procured  by  his  coercion. 

E.  E.  Settle,  J.  H.  Dorman  and  J.  W.  Greene  fOr  appellant;  Thomas  R. 
Gordon  for  appellee. 

PiOG  V.  Madison  National  Bank. 

Filed  June  3,  1891.     Appeal  from  Madison  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Yost,  affirming. 

1.  Payment  of  debt  by  executrix  under  mistake  as  to  solvency  oj  estate — flights  of 
surety — Where  an  executrix  was  permitted  to  recover  money  she  had  paid  to 
creditors  of  the  estate  under  the  belief  thst  the  estate  was  solvent,  when,  in 
fact,  it  was  insolvent,  a  surety  in  one  of  the  debts  thus  paid  and  afterwards  re- 
covere«l  back  was  not  thereby  released,  there.beiug  nothing  in  the  trHnsac- 
tion  to  cause  a  loss  to  him  which  he  would  not  have  sustained  if  the  note  had 
not  been  paid  by  the  executrix. 

2.  Same — In  this  action  against  the  surety,  the  allegation  in  his  answer 
that  plaintiff  could  have  made  a  valid  defense  to  the  action  by  the  executrix 
to  recover  back  the  money  she  had  paid  him  is  but  a  conclusion *of  law,  and 
the  allegation  that  plaintiff  was  negligent  and  that  his  -negligence  operated 
as  a  fraud  on  this  defendant's  rights  is  open  to  the  sanle  objection. 

8.  Same — The  allegation  that  plaintiff's  conduct  had  induced  defendant 
to  believe  the  debt  wns  paid  and  that  he  was  thereby  prevented  from  taking 
steps  to  save  himself  from  loss  did  not  present  a  good  defense,  as  the  only 
conduct  complained  of  was  the  failure   of  plaintiff  to  notify  defendant-of  t 
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the  pendency  of  the  first  suit,  conpled  with  the  allegation  that  he  would  haye 
made  the  decedent*8  land  bring  enough  to  pay  all  his  debts. 

Smith  k.  Moberly  and  Isaac  ^\  Cardwell  for  appellant;  A.  B.  Bnrnam  for 
■appellee. 

COFFBIAN    V.   COFFMAN. 

Filed  Jane  3,  1891.    Appeal  from  Logan  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Alimony — The  amount  to  be  allowed  the  wife  as  alimony  is  a  matter 
-which  addresses  itself  to  the  sound  discretion  of  the  chancellor,  and  the 
abuse  of  that  discretion  must  be  very  apparent  to  authorize  a  reversal  by  an 
appellate  court. 

2.  Samt — The  fact  that  a  portion  of  the  husband's  property  came  to  him 
through  the  wife  will  influence  the  chancellor  in  fixing  the  amount  to  be  al- 
lowed Hs  alimony. 

In  this  casfe  the  husband  received  |1,000  from  the  wife  at  the  time  i^f  the 
marriflge.  He  now  owns  real  estate  worth  $8,500  and  personal  property 
worth  $1,000,  the  money  received  from  the  wife  being  the  nucleus  around 
which  the  whole  estate  was  accumulated.  The  court  allowed  the  wife  ($1,250) 
twelve  hundred  fifty  dollars,  the  parties  agTeeing  that  a  grosa  sum  should  be 
fixed  by  the  court  in  lieu  of  annual  stipends.  -&rA/— That  this  court  is  not 
authorized  to  di'^turb  the  chrncellor^s  judgment. 

W.  F.  Browder  for  appellant:  S.  B.  Crewdson  for  appellee. 

Potter,  «kc.  ▼.  Wilson's  adm'b. 

Filed  June  8,  1891.     Appeal  from  Allen  Circuit  Court.     Opinion  of  the  court 

by  Judge  Young,  affirming. 

Exceptions  to  commissioner's  report — Where  partnership  accounts  are  referred 
to  a  commissioner  for  settlement,  and  an  amount  reported  by  him  is  made 
up  of  numerous  items,  exceptions  to  the  report  must  point  out  the  particu- 
lar items  of  debit  or  credit  bomplained  of.  An  exception  to  the  gross 
amount  allowed  is  not  sufficient. 

J.  A.  Mitchell.  Galloway  &  Gaines  and  £.  W.  Hines  for  appellants  ;  W.  L. 
Porter  for  appellee. 

Mosbly's  adm'b  v.  Bbadbhaw,  kc. 

Filed  June  3.  1891.   Appeal  from  Barren  Circuit  Court.   Opinion  of  the  court 

by  Judge  Young,  >  ffirming. 

Kezersibte  errors — Eviuence  as  to  transaction  7vith  decedent — In  this  action  by 
an  administrator  to  enforce  a  mortgage  lien,  the  defendant  pleaded  partial 
payment.  The  reply  admitted  the  payments,  but  alleged  that  they  were 
made  and  credited  on  an  open  account  against  defendant.  The  defendant 
insists  that  when  the  payments  were  made  he  directed  that  they  should  be 
placed  as  credits  on  the  mortgage  note,  //c/^— That  as  the  transactions 
were  had  by  defendant  with  plaintiff's  intestate,  defendant  was  not  a  com- 
petent witness,  but  as  the  other  evidence  in  the  case  is  sufficient  to  sup- 
port the  judgment  allowing  the  credits  claimed,  the  court  will  not  reverse 
for  the  error  in  admitting  defendant's  deposition. 

W.  L  Porter  for  appellant ;  G.  M.  Bohannon  and  Edward  W.  Hines  for 
Appellees. 

CiTT  National  Ban3.  of  Paducah  v.  Tbimble. 

Filed  Jane  3,  li»91.    Appeal   from    McCracken   Court  of   Common    Fleas. 

Opinion  of  the  court  by  Judge  Young,  affirming. 

Penalty  against  national  banks  for  taking  usury —Jurisdiction — The  State  coartt 
have  jurisdiction  of  actions  of  debt  against  national  banks  to  recover  the 
penalty  imposed  by  the  national  banking  law  for  taking  asnrioas  interest. 

W.  D.  Greer  for  appellant ;  J.  W.  Bloomfield  for  appellee. 
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NOBTHWKBTXBN    MuTUAL   LiFE   ImS.  Co.  V.  BaBBOUB,  Ac, 

Filed  Jone  3, 1891.    Appeal  from  LooisTille  Law  and  Equity  Coort.     Opin- 

ion  of  the  court  by  Presiding  Judge  Barbonr,  affirming. 

Jnsurartct' — Hight  to  paid-up  po/tty—'W here  a  policy  of  life  in»nrance  pro- 
vides that,  ^'if  after  two  or  more  annual  preminms  Rhall  have  been  paid  in 
cash,  default  shall  be  made  in  payment  of  any  premium  or  interest  on  tho 
day  when  it  shall  become  due,"  the  company  '*will  issue  a  non-participating 
policy,  *  *  provided  this  policy  be  then  freed  from  all  indebtedness  to 
the  company,  and  provided  also  that  written  application  be  made  therefor, 
and  this  policy  and  all  interest  therein  be  surrendered  in  .the  life-time  of  the 
injured,  and  within  six  months  from  the  date  of  such  default,''  the  insured 
is  entitled  to  a  paid-up  non-participating  pc4icy,  although  he  may  not  sur- 
render his  policy  freed  of  indebtedness  within  the  time  prescribed  by  the 
contract.  The  provision  as  to  the  time  of-  demand  for  the  paid-up  policy 
and  the  payment  of  other  indebtedness  to  the  company,  is  in  the  nature  of 
a  forfeiture  and  will  not  be  enforced  by  a  court  of  equity.  And  this  rule 
applies,  although  the  company  may  be  a  mutual  company  and  may  have 
distributed  its  surplus  or  profits  among  its  members  each  year,  as  authorized 
by  its  charter. 

Barnett,  Miller  db  Barnett  for  appellant ;  Dodd  Jk  Dodd  for  appellees. 

Hall  v.  Rudd. 

Filed  June  10,  1891.    Appeal  from  Daviess  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Burbour,  reversing. 

Appeals — Res  adjudicata — An  interlocutory  order  referring  this  cause  to  a 
commissioner  for  the  adjustment  of  accounts  between  the  parties  as  to 
rents  and  improvements  having,  by  agreement  of  parties,  been  treated  as  a 
final  judgment  for  the  purposes  of  an  appeal,  and  an  appeal  taken  to  the 
Court  of  Appeals,  and  the  judgment  affirmed  by  that  court,  the  principles 
announced  in  that  judgment  are  res  adjudicata,  and  must  govern  upon  this 
appeal  from  a  final  judgment  adjusting  the  accounts. 

George  W.  Jolly  and  W.  '^.  D.  Bush  for  appellant;  G.  W.  Williams  «k  Son 
for  appellee. 

Blalock,  Allison  A  Co.  v.  Keys,  Ac. 

Filed  June  10,  1891.    Appeal  from  Calloway  Circuit  Court.    Opinion  of  the 
court  by  Judge  Young,  affirming. 

1.  Lieu  for  advances — There  is  an  equity  in  one  who  advances  money  on 
the  agreement  that  certain  property  shall  be  intrusted  to  him  as  a  security, 
and  the  delivery  of  the  possession  of  the  property  completes  the  contract, 
provided  there  are  no  intarvening  equities.  But  as  there  were,  in  this  case, 
prior  liens  upon  the  property  delivered  under  such  a  contract,  those  liens 
are  entitled  to  preference. 

2.  Pleading — Where  an  answer  sets  up  affirmatively  the  converse  of  the 
averments  of  the  petition,  it  is  but  a  denial  and  no  reply  is  necessary. 

D.  G.  Park  for  appellants  ;  Sims  A  Keys  for  appellees. 

NOBTHWXSTBBN   MUTUAL   LiFB   InBUBANOE    COMPAMT    V.    LoWBT's    ADM'B. 

Filed   June   10,  1891.      Appeal   from   Louisville  Law    and    Equity    Court. 

Opinion  of  the  conrt  by  Presiding  Judge  Barbour,  affirming.. 

1.  Life  insurance — Forfeiture — The  consideration  for  a  policy  of  life  insur- 
ance was  the  premiuni  note  of  the  assured  upon  which  she  was  to  pay  inter- 
est annually,  and  two  semi-annual  preminms  to  be  paid  every  year  during 
the  eonlinnance  of  the  policy.  The  policy  provided  that  *4f  default  shall 
be  made  in  the  payment  of  any  premium  it  (.the  company)  will  pay  as  above 
agreed  as  many  tenth  parts  of  the  original  sum  assured  as  there  shall  have 
been  complete  annual  preminms  paid  at  the  time  of  such  defaillt.  But  in 
order  to  secure  such  proportion  of  the  policy  all  premium  notes  must  ii^ 

Digitized  by  VjOOQ IC 


206  ABSTRACTS. 

taken  up  or  the  interest  thereon  paid  annoally  in  cash  on  the  date  of  the 
aonoal  maturity  of  the  premiam,  until  the  notes  are  canceled  by  returns  of 
the  snrpins,  or  the  whole  policy  will  be  forfeited.*'  The  assnred  paid  the 
premium  for  two  years.  She  made  no  other  payment  of  preminms,  bat 
paid  the  interest  on  her  premium  notes  for  several  years  lon^^er,  when  she 
ceased  to  pay  any  thing  more.  Held — That  the  failure  to  pay  the  interest  on 
the  premium  note  did  not  work  a  forfeiture,  and  in  this  action  on  the  policy 
the  plaintiff  is  entitled  to  recover  two-tenths  of  the  sum  insured  less  the 
unpaid  premium  note  and  interest  unpaid. 

2.  Conflict  ofLaws—Limiiatimi — By  virtue  of  our  statute  (General  Statutes, 
chapter  71,  article  4,  section  19)  when  a  cause  of  action  has  arisen  in  an- 
other State  between  residents  of  such  State,  or  between  them'  and  residents 
of  another  State  or  country,  an  action  brought  in  this  State  is  governed 
by  the  statute  of  limitations  of  the  State  "where  the  cause  of  action 
accrued"  and  not  by  the  law*  of  the  place  of  the  contract.  There- 
fore, in  an  action  here  upon  a  policy  of  insurance  issued  to  a 
resident  of  Alabama  by  a  Wisconsin  insurance  company,  the  cause  of  ac- 
lion  having  accrued  in  Alabama,  the  statute  of  limitations  of  that  State  ap- 
plies, whether  Alabama  or  Wisconsin  is  to  be  regarded  as  the  place  of  the 
contract.  Although  the  demand  for  the  payment  of  the  insurance  is  re- 
quired by  the  contract  to  be  made  in  Wisconsin,  and  the  plaintiff  might, 
-upon  the  refusal  of  the  company  to  pay,  have  sued  there,  yet  upon  such  re- 
fusal of  the  company  to  pay  a  cause  of  action  accrued  to  plaintiff  in  Ala- 
bama, and  she  could  have  sued  in  that  State.  And  as  the  action  would  not 
have  been  barred  if  brought  in  that  State,  the  plea  of  limitation  is  unavail- 
ing here. 

3.  A  non-resident  administrator  oi  a  person  who,  at  the  time  of  his  death, 
was  resident  of  this  State  should,  before  being  allowed  to  prosecute  an  ac- 
tion in  this  State,  be  required  to  give  bond  with  surety  resident  of  the 
county  in  which  the  action  is  brought.  But  this  is  matter  in  abatement  of 
the  action,  and  can  not  be  taken  advantage  of  in  this  court  for  the  first 
time. 

Barnett,  Miller  k  Barnett  for  appellant;  Charles  S.  Grubbs  and  Dodd  & 
Dodd  for  appellee. 

WeSTBBN    &   SOUTHEBN    LiFB    InSUBANCE    COMPANY    V.    KaIBEB. 

Filed  June  10,  1891.     Appeal  from  Jefferson  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Malicious  prosecution — In  this  action  for  malicious  prosecution  the 
words  malice  and  maliciously,  as  used  in  the  instructions,  were  properly  de- 
fined to  "mean  acting  from  an  improper  and  wrongful  motive." 

2.  Instrtictions  to  jury — The  evidence  being  conflicting,  the  court  properly 
refused  to  instruct  the  jury  that  '^though  they  may  believe  all  the  evidence 
heard  on  behalf  of  the  plaintiff,  yet  if  they  believe  the  evidence  heard  on 
behalf  of  the  defendant,  the  latter  is  entitled  to  their  verdict." 

Walter  £vans  for  appellant;  Marshall  k  Lochre  for  appellee. 

PiNKSTON   V.    PiNKBTON. 

Filed  June  10,  1891.    Appeal  from  Washington  Circuit  Courjt.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Renunciation  by  ividoio  of  husband* s  will — The  uoe  by  a  widow  of  part  of  the 
personal  property  devised  to  her  by  her  husband,  or  even  the  sale  of  part  of. 
it  to  meet  her  necessities,  will  not  preclude  her  from  renouncing  the  pro- 
visions of  the  will  if  she  exercises  the  right  within  the  time  prescribed  by 
the  statute.  Nor  will  the  fact  that  she  has  expressed  satisfaction,  with  the 
will  have  that  effect. 

W.  C.  McChordand  Bell  <fe  Bell  for  appellant;  J.  W.  S.  Clements  for  ap- 
pellee. 
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Gkbman  Imbubamoe  Cohpamt  v.  Rkhd,  Ac.  ^ 

Piled  Joiie  10,  1891.    Appeal  from  MoCraokeii  Court  of    Common  Pleas. 
Opinion  of  the  court  by  Jud^e  Young,  affirming. 

1.  /V/r  insurance — Faise  statements  in  proofs  of  loss — In  an  action  upon  a 
policy  of  fire  insurance  it  jras  a  question  for  the  jury  whether  false  state- 
ments made  by  the  insured  in  her  proofs  of  loss  as  to  the  articles  of  house- 
hold furniture,  which  were  destroyed  by  fire,  were  honestly  made.  As  the 
Articles  were  missing  the  insured  may  well  have  believed  that  the  company 
was  responsible  for  them. 

2.  J'alse  statements  in  the  proojs  of  loss ^  unless  honestly  made,  render  the  policy 
Toid,  although  the  insured  may  have  since  dismissed  her  claim  as  to  the  arti- 
•clee  as  to  which  the  false  statements  were  made. 

Geo.  C.  Drane,  W.  G.  Greer  and  D.  S.  Clay  for  appellant:  Josiah  Harris 
jind  Rhey  Boyd  for  appellees. 

r^UMBBBLAND  TeLSOBAPH    AND  TELEPHONE  Co.  V.  WeAVEB,  Jkc. 

Filed  June  10,  1891.    Appeal  from  Henderson  Circuit  Court.    Opinion  of  the 
court  by  Judge  Yost,  affirming. 

1.  Evidence— In  an  action  by  an  officer  of  a  corporation  to  recover  the 
Talue  of  his  services,  no  salary  having  been  fixed,  it  was  competent  to  prove 
what  his  predecessor  received. 

2.  Same — Praitice — The  admissioci  of  evidence  aft-er  the  parties  have  an- 
nounced that  they  have  closed  their  testimony,  is  a  matter  which  addresses 
itself  to  the  sound  discretion  of  the  trial  judge,  and  the  court  can  not  iAiy 
-that  discretion  was  abused  in  this  case. 

John  Young  Browu  and  Edward  W.  Hiues  for  appellant ;  Dorsey  k  Vance 
jind  John  F.  Lockett  for  appellees. 

Gbeenly,  Ac.  v.  Bboobs. 

Filed  June  10,  1891.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 
court  by  Judge  Tost,  affirming. 

1.  llie  sale  of  diseased  animals,  when  the  vendor  knows  of  the  presence  of 
the  disease,  makes  him  liable  for  all  damages  resulting  from  a  spread  of  the 
disease,  if  he  fraudulently  failed  to  communicate  bis  knowledge  to  the  buyer 
or  misrepresented  their  condition.  And  this  is  equally  true  whether  the  sale 
was  made  by  the  owner  himself  or  by  an  agent. 

2.  Principal  and  agent — Whenever  a  principal  is  otherwise  liable  for  an  act 
<]one  by  his  agent,  it  is  no  defense  that  the  agent  was  specifically  directed 
not  to  do  that  particular  thing. 

The  fact  that  the  owner  of  diseased  animals  directed  his  agent  to  "sell  if 
all  right,"  does  not  relieve  the  principal  from  liability  for  the  damages  re- 
sulting from  a  sale  made  by  the  agent,  if  he  would  otherwise  have  been 
liable. 

J.  P.  Hobson  for  appellants ;  Montgomery  A;  Poston  for  appellee. 

BpuBNB*s  bx'ob  v.  Boubnb. 

Filed  June  10,  1891.     Appeal  from  Henry  Circuit  Court.     Opinion  of  the 

coort  by  Judge  Yost,  affirming. 

L,imitation — Partial  payments — The  indorsement  of  partial  payments  on  a 
note  when  the  fact  of  payment  is  controverted  by  the  payer  or  his  personal 
representative,  is  not  sufficient  to  suspend  the  running  of  the  statute  of  lim- 
itation, the  burden  of  proof  being  on  ike  holder  of  the  note  to  establish  the 
fact  that  the  payments  were  actually  made  at  the  time  they  purport  to  have 
t)een  made;  which  in  this  case  he  failed  to  do. 

Qeorge  C.  Drane  for  appellant ;  £.  E.  Settle  for  appellee. 
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t  N.  N.  Jb  M.  V.  Co.  T.  Boles. 

Filed  June  10,  1891.     Appeal  from  Larue  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reYer^ing. 

1.  Venue  of  ii€iwfts—kvi  action  against  a  common  carrier  for  an  injury  to 
a  passenger  must  be  brought  in  the  county  in  vhich  the  defendant  resides, 
or  in  which  the  plaintiff  is  injured,  or  in  which  he  resides,  if  he  reside  in  a 
county  into  which  the  carrier  passes. 

The  plaintiff  resided  in  Larue  county.  The  contract  for  his  c<irriage  as  a 
passenger  was  made  with  the  agent  at  the  depot  in  H..  Larue  county.  Plain- 
tiff was  injured  in  another  county.  The  H.  and  E.  Railroad  Company  owns 
the  road  from  H.  to  £.,  which  is  practically  an  extension  of  defendant's 
road,  defendant's  locomotives  and  cars  being  run  by  its  employes  over  the 
road  between  H.  and  E.  By  an  arrangement  between  defendant  and  the  H. 
and  E.  Railroad  Company,  the  latter  receives  of  the  earnings  in  proportion 
of  the  length  of  its  road  to  the  whole  distance  carried.  He/d — That  defend- 
ant is  a  common  carrier  engaged  in  operating  its  engines  and  cars  over  the 
H.  and  E.  road,  and  the  agent  at  H.«  no  matter  from  whom  he  receives  his 
appointment,  being  authorized  by  defendant  to  make  contracts  for  it  for 
the  carriage  of  passengers  and  freight,  is  in  fact  defendant's  agent.  There- 
fore, the  Larue  Circuit  Court,  on  the  service  of  process  on  the  agent  at  H., 
had  jurisdiction  of  the  case. 

2.  Conirihutoty  nci^ligencc—  Gross  negligence  upon  the  part  of  defendant 
will  not  of  itself  preclude  the  defendant  from  relying  upon  the  contributory 
negligence  of  the  plaintiff.  To  authorize  a  recovery  by  the  plaintiff  for  de- 
fendant's gross  negligence,  when  he  is  guilty  of  contributory  negligence,  he 
must  show  that  the  defendant  saw  or  ought  to  have  seen  the  danger  in  which 
his  negligence  had  placed  him,  and  failed  to  observe  ordinary  care  to  pre- 
vent the  injury. 

3.  :iame — If  plaintiff  was  informed  that  the  cars  were  off  the  track,  and 
that  an  effort  would  be  made  to  replace  them,  it  was  his  duty  to  take  notice 
of  the  circumstances  and  of  said  efforts,  and  to  exercise  ordinary  care  to 
keep  out  of  danger,  and  if  he  received  the  injuries  complained  of  in  conse- 
quence of  failing  to  do  so,  he  is  not  entitled  to  recover  unless  said  injuries 
were  wilfully  caused  by  defendant's  employes,  or  could  have  been  prevented 
by  reasonable  care  on  their  part,  and  the  jury,  on  defendant's  motion,  should 
have  been  so  instructed,  there  being  testimony  tending  to  show  such  a  state 
of  facts. 

John  G.  Gates,  I.  W.  Twyman  and  P.  H.  Darby  for  appellant ;  Smith  db 
Hubbard  for  appellee. 
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ORMSBY  v.  DUMESNIIi,  &C. 

(Filed  June  6,  1891.) 

1.  Canstnict-on  of  the  word  ^^chiir^  when  used  in  a  will — The  word  children, 
when  Dsed  in  a  will,  does  not  emhrace  grandchildren  anlese  it  plainly  appear 
from  the  will  that  such  was  the  intention  of  the  testator,  or  unless  snch  con- 
struction is  necessary  to  give  eftect  to  the  devise. 

2.  Trusts — Reconveyance  of  Ifg.il  title  to  life  tenant  by  trustee  and  remaindermen 
— A  married  woman  and  her  husband  conveyed  land,  devised  to  the  wife,  to 
a  trustee  for  the  wife^s  separate  use  during  life,  and  *'after  her  death  for 
that  of  her  children,  the  survivor  or  survivors."  Power  was  reserved  to  the 
wife  to  dispose  of  the  property  by  will  in  the  event  she  had  no  children  liv- 
ing at  the  time  of  her  death.  When  the  wife  was  sixty  years  old,  all  her 
children,  being  then  over  twenty-one  years  of  age,  conveyed  to  her  all  inter- 
est in  the  land  acquired  by  them  under  the  conveyance  to  the  trustee,  and 
the  trustee  conveyed  the  le;ral  title  to  the  wife.     Held — 

That  by  the  reconveyance  to  her  the  wife  acquired  a  fee-simple  title  to  the 
land,  and  could  convey  the  same  freed  from  the  trust. 

The  conveyance  by  the  husband  and  wife  was  in  consideration  of  love  and 
affection  for  their  children,  and  binding  on  both  husband  and  wife. 

J.  B.  and  R.  C.  Kinkead  for  appellant. 

D.  W.  Lindsey  and  Humphrey  &  Davie  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

This  action  in  equity  was  brought  by  H.  A.  Dumesnil  and  his 
wife  against  CoUis  Ormsby,  to  compel  the  latter  to  accept  a  deed  ta 
some  real  estate  in  the  city  of  Louisville,  on  the  terms  agreed  upon 
by  a  written  contract  between  the  parties.  The  defense  is,  the  want 
of  title. 
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The  realty  consiats  of  a  lot  with  a  front  of  50  feet  by  280  deep,  on 
Ormsby  avenue.  The  title  to  the  land  is  in  the  wife  of  H.  A.  Dumes- 
nil,  and  she  derived  title  in  this  way. 

Robert  Ormsby  died,  in  the  year  1883,  the  owner  of  a  tract  of  land 
called  Cedar  Hill  tract,  and  containing  165  acres,  now  within  the 
corporate  limits  of  the  city  of  Louisville,  and  the  lot  in  controversy 
being  at  one  time  a  part  of  said  tract.  He  left  a  will  by  which,  un- 
der the  third  clause,  he  devised  this  (Jedar  Hill  tract  of  land  to 
Eleanor  Ormsby,  the  widow  of  his  deceased  brother,  George.  The 
devise  was  to  the  widow  for  life  or  widowhood,  with  the  remainder 
over,  in  these. words: 

*'But  in  the  event  of  her  (the  widow)  marrying,  or  upon  her  de- 
cease, if  she  shall  not  marry  again,  I  give  and  devise  the  said  estate, 
with  all  the  appurtenances,  to  the  children  of  my  deceased  brother, 
George,  viz:  Henrietta  Ormsby,  Mary  Ormsby,  George  Ormsby, 
Robert  Ormsby  and  Collis  Ormsby,  their  heirs  and  assii^nn,  in  equal 
shares;  provided,  however,  that  the  same  shall  not  be  sold  or  di- 
vided until  the  youngest  of  said  children  shall  attain  full  age,  and 
then  the  division  shall  be  made  by  them,  if  they  can  agree,  but  if 
not,  by  my  executors.'* 

Mary,  one  of  the  children  of  the  devisor's  deceased  brother,  mar- 
ried Henry  A.  Dumesnii,  and  is  an  appellee  in  this  case  with  her 
husband.  This  will  created  an  estate  for  life  in  the  mother  of  Mary, 
with  the  remainder  in  fee  to  Mary  and  her  brothers  and  sister.  The 
widow  died  in  the  year  1851,  and  a  partition  of  this  tract  of  land,  or 
a  part  of  it,  was  made  between  thase  children,  and  in  that  partition 
the  lot  in  controversy  was  allotted  to  Mary  Ormsby,  now  Mrs. 
Dumesnii,  who,  with  her  husband,  sold  it  to  the  appellant. 

When  the  allotment  was  made  Mrs.  Dumesnii,  instead  of  retain- 
ing title  in  herself,  made  a  conveyance  in  trast  of  this  lot  to  one 
Robert  Bell,  on  the  following  terms  and  conditions :  That  the  said 
Robert  Bell  shall  hold  the  lots  hereby  conveyed  for  the  sole  and  sep- 
arate use  of  the  said  Mary  Dumesnii  during  her  life,  and  after  her 
death  for  that  of  her  ^^children^  the  survivors  or  survivor;  and  shall 
permit  her  to  occupy  it  or  rent  it  out,  and  to  receive  the  rents,  and 
her  receipts  for  the  rent  shall  be  sufficient  to  all  intents,  and  shall 
protect  the  said  Bell  and  those  to  whom  they  may  be  given.  In  the 
event  the  said  Mary  shall  not  have  a  child  or  children  living  at  her 
death,  she  may,  by  a  writing  in  the  nature  of  a  will,  devise,  as  she 
may  desire,  the  lot  hereby  conveyed,  and  such  devise  shall  be  suffi- 
cient to  vest  the  title  thereto  in  her  devisee  or  devisees." 

The  object  of  this  clause  of  the  conveyance  was  to  secure  the  prop- 
erty embraced  by  it  to  Mrs.  Dumesnii  and  her  children;  and  al- 
though without  any  consideration  than  that  of  love  and  affection, 
is  binding  on  the  husband  and  wife  executing  it. 

Mrs.  Dumesnii,  when  this  deed  was  made,  had  four  children  liv- 
ing, and,  after  the  conveyance,  had  born  to  her  five  more  children. 
The  record  shows  that  all  of  these  children  are  now  living,  except 
one  who  died,  leaving  a  child,  and  that  child  died  within  a  year 
after  its  birth.  Bell,  the  trustee,  is  dead,  and  the  heirs  of  Bell  united 
in  conveying  the  legal  title  in  trust,  and  for  the  uses  and  purposes  of 
the  trust  deed,  to  Henry  Dumesnii,  jr.,  a  son  of  the  appellee,  Mary. 

These  children  of  Mrs.  Dumesnii,  after  the  conveyance  by  Bell's 
heirs  to  Henry  Dumesnii  in  trust,  all  of  them  being  of  full  age^  and 
for  the  purpose  of  re-investing  their  mother,  Mary  Dumesnii,  with 
the  fee  that  she  had  voluntarily  surrendered  by  the  original  trust 
deed  to  Bell,  in  December,  1890,  made  and  executed  a  conveyance 
by  which  they  conveyed  to  their  mother  all  their  interest  in  remain- 
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der  in  the  property  embraced  within  the  trust  deed  to  Bell,  passincf 
to  her  the  absolute  fee-simple^  as  the  conveyance  expresses  it,  with 
the  right  to  sell,  give,  mortgage,  or  otherwise  dispose  of  the  whole 
or  any  part  thereDf,  *'it  being  the  purpose  and  desire  of  the  grantors 
to  restoro  the  entire  fee-simple  estate,  and  the  control,  benefit  and 
use  of  said  property,  and  every  part  thereof  absolutely,  to  the  said 
Mary  Ornisby  Dumesnil,  free  from  any  limitations,  incumbrances, 
or  remainder  interest,"  <fee.,  to  be  held  as  her  separate  estate,  with 
the  power  to  sell. 

The  trustee,  Henry,  united  also  as  trustee  with  a  view  of  perfect- 
ing the  title  in  his  mother.  Some  of  the  children  were  married 
women,  but  their  husbands  united  with  them  in  the  conveyance, 
and  by  its  terms  the  mother  was  re-invested  with  the  fee,  if  the  chil- 
dren had  an  interest  in  remainder  that  could  be  conveyed,  or  rather 
if  they  were  invested  at  the  time  of  the  conveyance  with  the  re- 
mainder interest.  The  conveyance  by  Mrs.  Dumesnil  was  to  Bell 
in  trust  for  the  life  of  the  grantor,  and  then  to  her  children,  the  sur- 
vivors or  survivor;  and,  if  no  children  at  her  death,  the  power  to 
dispose  of  the  property  by  will  is  given  to  her  in  express  terms. 
Mrs.  Dumesnil  is  now  over  sixty  years  of  age. 

The  objection  raised  by  counsel  to  the  enforcement  of  this  contract 
is,  that  no  title  vested  in  these  children  until  the  death  ol  their 
mother,  because  it  is  uncertain  which  of  the  children  may  be  alive 
to  take  as  survivor;  in  other  words,  the  title  is  in  imbibtis  ready 
to  descend  and  vest  in  the  child  or  children  who  may  be  alive  at  the 
death  of  the  life  tenant.  If  one  only  of  these  children  should  con- 
vey, the  title  would  be  defective,  because,  by  the  terms  of  the  con- 
veyance, if  that  child  should  die  before  the  life  tenant,  the  survivors 
would  take  what  interest  the  dead  child  would  have  taken  if  it  had 
survived  the  mother.  Nor  would  the  survivors  take  in  such  a  case 
by  inheritance  from  the  child  dying,  but  under  the  original  deed  of 
trust  that,  by  its  terms,  providas  the  survivor  shall  take  the  estate. 
The  interest  of  the  one  dying  before  the  life  tenant,  becomes  extinct, 
but  that  the  title  vests  in  remainder  in  the  children,  as  a  class,  is 
manifest;  for  if  the  life  tenant  had  died  at  any  moment,  the  chil- 
dren were  ready  to  ttike  the  possession ;  they  were  not  seized  of  a 
several  interest,  but  of  the  whole  estate.  It  will  not  do  to  say  that 
the  title  is  in  abeyance,  because  of  the  clause  of  survivorship  in  the 
deed.    Mercantile  Bank  v.  Ballard's  assignee,  83  Ky.,  481. 

Where  the  right  of  survivorship  existed  at  common  law,  as  be- 
tween joint  tenants,  they  all  could  unite  and  pass  the  fee ;  and  while 
this  trust  deed  may  not  create  a  joint  tenancy  in  the  children,  in  a 
Ic^l  sense,  still  a  devise  or  conveyance  to  children  and  to  the  sur- 
vivor or  survivors,  subject  to  a  life  estate,  the  fee  in  remainder  passes 
to  all  the  children,  and,  if  any  should  die,  the  estate  in  remainder  is. 
with  the  survivors,  because  of  the  terms  of  the  grant;  and  when  all 
the  children  unite  in  making  a  conveyance  of  the  remainder,  the 
fee  passes,  subject  to  the  life  estate,  and  with  the  life  tenant  uniting 
in  iiie  deed,  the  title  becomes  perfect. 

While  the  doctrine  of  the  common  law  as  to  survivorship,  in  case 
of  joint  tenants,  has  been  long  since  abolished  by  statute,  an  estate 
created  by  deed  or  will,  with  a  clause  of  survivorship,  is  valid  j  and 
as  these  children  are  invested  with  a  title  to  the  whole  estate  in  re- 
mainder, subject  to  this  clause  of  survivorship,  and  as  some  one 
must  survive  the  others,  and  all  have  conveyed,  the  title  in  remain- 
der having  passed  to  the  mother,  who  owned  the  life  estate,  has 
vested  in  her  the  absolute  fee.  The  husbands  of  the  married  chil- 
dren have  united  with  them  in  the  conveyance  to  the  mother,  a^jd 
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there  is  no  reason  why  their  deed  is  not  as  complete  to  pass  the  title 
as  if  the  clause  of  survivorship  had  been  omitted  in  the  trust  deed. 
The  trustee  invested  with  the  mere  naked  title  has  united  with 
them,  and  at  their  instance,  in  the  conveyance  to  the  mother,  and^ 
therefore,  her  life  estate  becomes  a  fee-.«imple  estate.  It  has  been 
enlarged  and  swallowed  up  by  the  greater  estate;  and,  instead  of 
having  the  power  to  devise  the  estate,  if  no  child  should  be  living 
at  her  death,  she  is  now  invested  with  all  the  rights  of  an  absolute 
owner,  with  the  power  to  sell,  grant,  give  or  convey  the  estate,  her 
husband  uniting  with  her  in  the  conveyance. 

The  word  children  does  not  include  grandchildren,  unless  it  plainly 
appears  that  such  was  the  meaning  from  other  provisions  of  tlie  vvill^ 
or  that  such  a  construction  must  necessarily  be  given  the  deed  or 
will,  so  as  to  eive  effect  to  the  grant  or  devise.  Hobson  v.  Shipp, 
7  Bush,  — ;  Churchill  v.  Churchill,  2  Met.,  — ;  Philips  v.  Neal, 
9  Dana,  — ;  Yeates  and  wife  v.  Gill,  9  B.  M.,  204. 

The  grandchildren  having  no  interest  in  the  estate,  it  seems  to  u& 
that  one  vested  with  a  life  estate,  with  the  power  to  sell  or  de- 
vise, as  he  or  she  may  see  proper,  the  whole  estate,  upon  the  hap- 
pening of  an  event  that  may  be  certidn  or  uncertain,  if  before  the 
happening  of  the  event  she  acquires  the  absolute  estate  without  any 
restrictions,  the  right  to  sell  and  convey  the  estate,  althouerh  a  mar- 
ried woman,  must  necessarily  follow ;  and,  having  united  with  the 
husband  in  this  conveyance  to  the  appellant,  the  chancellor  below 
was  right  in  his  judgment  enforcing  the  contract. 

The  judgment  is  affirmed. 


Garnett,  sr.    v.   The   Farmers'   National  Bank   of  Cyn- 

THIANA. 

(Filed  June  16,  1891.} 

1.  Banks — Sureties — The  sureties  on  the  bond  of  a  bank  clerk  are  liable  for 
funds  fraudulently  misappropriated  by  the  clerk  when  acting  within  the 
sphere  of  his  employment  as  such,  notwithstanding  the  fact  that  he  was  oo- 
casionaliy,  in  the  absence  of  the  cashier,  called  upon  to  discharge  the  duties 
of*a  cashier.  But  for  such  funds  as  the  clerk  received  and  misappropriated, 
while  acting  in  place  of  the  cashier,  the  sureties  on  his  bond  as  clerk  ate 
not  liable. 

A  clerk  in  a  bank  fraudulently  misappropriated  certain  funds  aud  ood- 
oealed  said  misappropriations  by  a  series  of  false  entries  and  erasures  in  a 
book  kept  by  him  as  clerk.  He  misappropriated  other  funds  received  by 
him  while  acting  in  place  of  the  cashier,  who  was  absent,  and  concealed  this 
deficit  by  false  entries  and  addition  in  books  that,  as  clerk,  he  had  no  right 
to  touch,  and  which  were  under  exclusive  control  of  the  cashier.  Held — 
That  the  sureties  on  the  clerk's  bond  are  liable  for  the  funds  misappropriated 
by  false  entries,  &c.,  in  the  clerk's  own  books,  but  not  for  money  received  by 
him  while  acting  as  cashier. 

2.  Same — Sureties  on  the  bond  of  the  clerk  of  a  bank  are  liable  only  ac- 
cording to  the  terms  of  the  bond  signed  by  them,  and  their  liability  can  not 
be  extended  beyond  the  letter  of  the  bond  by  the  fact  that  they  knew  th» 
clerk  would  occasionally  be  required  to  act  a3  cashier. 

Ward  &  Kimbrough  and  L.  Desha  for  appellant. 

Forman  &  Cason  and  G.  C.  Lockhart  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Lewis* 

October  24,  1881,  Paul  Kinj?,  being:  appointed  cleric  of  appellee, 
together  with  appellants,  his  sureties,  executed  a  bond  in  which  they 
covenanted  in  sutista nee  that  he.  King,  as  such  clerk,  would  well  and 
truly  perform  all  the  duties  and  services  required  of  Iiim  by  the 
hoard  o|  directors,  or  by  the  by-lawsof  the  banlc  or  laws  of  the  land, 
and  faithfully  fulfill  all  the  trusts  confided  to  him  during  his  contin- 
uance in  office  as  clerk.  It  was  further  covenanted  that  no  tempo- 
rary or  occasional  absence  of  said  King,  clerk,  from  the  bank,  should 
be  claimed  or  asserted  by  him  or  the  sureties  as  impairing  the  valid- 
ity of  the  obligation,  or  the  right  of  the  bank  to  have  recourse 
thereon  for  any  breach  ijt  the  conditions  of  the  bond,  but  the  same, 
notwithstanding  such  absence,  should  continue  in  full  force. 

October  29,  1888,  appellee  brought  this  action  to  recover  of  appel- 
lants, sureties  of  King,  he  being  then  dead,  the  aggregate  sum  of 
$4,622.92,  01  whicii,  it  is  stated,  the  sum  of  $3,(>22.92,  in  the  petition, 
was  between  October  24,  1881,  and  May  7,  1885,  fraudulently  and 
without  knowlerjge  of  the  board  of  directors  converted  by  King  to 
his  own  use,  by  means  ot  false  entries  and  balances  of  his  individual 
deposit  account;  and  $1,000  thereof  was  in  January  taken  directly 
from  the  funds  of  the  bank  and  appropriated  by  him. 

The  verdict  of  the  jury,  followed  by  judgment,  was  for  the  whole 
amount  claimed  in  the  petition,  less  inten^st;  and  if  King  had  been 
alive,  and  it  had  been  against  him  alone,  there  could  have  been  no 
question  of  its  correctness,  for  it  was  shown  by  evidence,  about  the 
competency  of  which  there  is  no  doubt,  that  he  fraudulently  appro- 
priated both  sums.  But  appellants,  as  sureties,  are  liable,  if  at  all, 
in  virtue  alone  of  the  bond,  which,  by  its  terms,  binds  them  for  the 
faithful  performance,  by  King,  of  services  and  duties  as  clerk. 

It  appears  that  King  kept  with  the  bank,  the  whole  time  he  was 
clerk,  an  individual  dejK)sit  account,  and  by  a  system  of  erasures  and 
false  er) tries,  in  the  particular  book  kept  by  hiiri  as  clerk,  he  was  en- 
abled to  deceive  both  the  cashier  and  directors  as  to  the  true  state  of 
his  depasit  account,  and  thus  defraud  the  bankof  the  first  mentioned 
of  the  two  sums.  But  the  evidence  shows  that  during  occasional 
absence  of  the  regular  cashier.  King  was  in  the  habit  of  performing 
the  duties  of  that  office,  as  well  as  of  his  own.  And  one  ground  for 
reversal  is  action  of  the  lower  court  in  overruling  the  motion  to  re- 
quire the  plaintiff  to  specify  in  the  petition  the  particular  amounts 
paid  to  or  converted  by  King  while  he  was  acting  in  each  capacity. 
We  do  not,  however,  think  it  was  material,  even  if  it  had  been  m 
the  piaintifTs  power  to  make  liiore  specific  the  allegations  on  that 
subject,  for  the  fraud  was  accomplished  as  to  that  particular  sum, 
not  by  directly  abstracting  the  money,  nor  by  false  entries  in  the 
cashier's  books  of  amounts  deposited  by  or  paid  on  checks  to  King, 
but  in  the  manner  already  referred  to,  which  he  could  have  done 
whether  the  cashier  was  present  or  absent. 

In  Morse  on  Banking,  sectiim  17,  it  is  said  that  on  principle  it 
would  seem  clear,  1st.  Thai  if  loss  to  a  bank  is  caused  by  the  em- 
ployment of  an  officer  out  of  his  sphere,  the  surety  is  not  liable,  and 
to  this  the  cases  agree;  2d.  That  if  it  can  be  clearly  shown  that  the 
extra  duties  had  nothing  to  do  with  the  loss,  but  that  it  was  caused 
by  the  officer's  conduct  in  the  sphere  of  his  own  office,  or  by  a 
wrongful  arlvantage  of  the  opportunities  afforded  by  that  office,  the 
sureties  should  be  held,  for  it  is  a  loss  within  the  bond,  unless  there 
be  an  express  provision  that  such  duties  shall  avoid  it.  It  is,  how- 
ever, stated  by  the  author  that  the  cases  do  not  assent  to  the  second 
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proposition  if  the  duties  are  of  a  higher  Rrade  than  those  of  the 
bonded  office.  But  the  reason  for  that  exception  does  not  exist,  and 
consequently  it  should  not  be  applied  where  it  is  made  clearly  ta 
appear  that  the  loss  was  caused  alone  by  the  non-performance,  or 
wronjfful  performance  by  the  officer  of  the  proper  and  regular  duties 
of  his  own  office,  for  in  such  case  it  can  not  be  said  to  have  resulted 
from  greater  temptation  bein^  put  in  his  way,  or  greater  fticilities 
being  afforded  to'do  the  particular  wrong  than  were  contemplated 
and  provided  for  in  the  bond. 

It  IS  true,  a  surety  has  a  right  to  Judge  of  the  circumstances  and 
conditions  in  which  he  is  willing  to  be  liable,  and  can  not  be  made 
so  beyond  express  terms  of  his  bond.  But  where,  as  in  this  case, 
the  clerk  is  enabled,  by  simply  erasing  and  changing  figures  in  book? 
of  which  he  has  exclusive  charge,  to  not  only  perpetrate,  but  con- 
ceal from  other  officers  a  fraud,  we  do  not  see  how  the  loss  to  the 
bank,  thereby  caused,  can  be  connected  with,  or  fairly  made  a  se- 
quence of,  his  performance  of  the  duties  of  cashier  during  the  occa- 
sional and  temporary  absence  of  that  officer. 

In  Home  Savings  Bank  v.  Laub,  75  Mo.,  199,  (42  Am.  Bep.,  402), 
a  case  like  this,  it  was  said:  "It  is  clear  that  the  sureties  could  not 
be  held  for  any  defalcation  of  Rodd,  as  teller,  and  it  may  be  they 
should  not  be  held  liable  for  any  false  entries  made  by  him  in  order 
to  conceal  such  defalcation,  as  they  might  be  regarded  as  having 
been  indirectly  occasioned  by  the  action  of  the  bank  in  appointing 
him  teller.  But  when  the  omission  of  Rodd  to  perform  his  duty  as 
book-keeper  is  wholly  disconnected  from  any  improper  act  on  his 
part  as  teller,  and  was  not  superinduced  by  his  appointment  asteller^ 
we  do  not  see  why  the  sureties  should  not  be  held  liable  therefor.*'" 

In  our  opinion  the  evidence  clearly  shows  that  King,  without  any 
other  opportunity  or  means  than  such  as  his  office  of  clerk  afforded^ 
and  while  acting  entirely  within  the  sphere  of  that  office,  fraudu- 
lently converted  the  sum  of  $3,622.92,  and  the  express  terms  and 
conditions  of  the  bond  being  thereby  and  thus  violated,  without 
contributing  fault  of  the  bank,  his  sureties  are  liable  therefor. 

But  we  think  it  is  just  as  clear  they  are  not  liable  for  the  other 
sum,  $1,000.  For  he  was,  by  being  authorized  nnd  required  to  act  as 
cashier,  enabled  as  well  as  tempted,  not  only  to  abstract  that  sum 
from  the  funds  of  the  banlx,  that  as  clerk  he  had  no  right  to  touch, 
but  to  conceal  the  thelt  by  false  entries  or  addition  of  figures  in 
books  that  he,  as  clerk,  had  no  right  to  handle,  but  were  under  ex- 
clusive charge  of  the  regular  cashier. 

As  the  sureti(»s  covenanted  to  answer  for  the  honest  and  faithful 
discharge  by  King  of  the  duties  of  clerk  only,  the  bank  must  be  re- 
garded as  having  empowered  him  at  its  own  risk  to  perform  the 
more  responsible  duties  of  cashier,  and,  consequently,  without  rem- 
edy on  the  bond  for  any  wrong  he  was  tempted  or  enabled  to  com- 
mit by  reason  of  being  employed  and  while  acting  in  that  capacity. 

There  is  no  need  to  speculate  whether  any  of  the  sureties  were 
aware  of  and  contemplated  the  probable  necessity  of  King  taking 
the  place  for  a  long  or  short  time  of  the  absent  cashier,  inasmuch  as 
the  bond  does  not  expressly  or  by  fair  implication  bind  them  for  his 
conduct  in  such  case.  As  the  loss  of  the  $1,(H»0  resulted  from  the  act 
of  the  bank  in  puttjng  King  in  a  position  where  he  could  and  did 
take  it,  and  the  sureties  did  not  bind  themselves  to  answer  therefor, 
they  can  not  be  now  held  liable,  and  in  that  respect  the  judgment  is 
erroneous,  and  reversed  for  further  proceedings  consistent  with  this 
opinion. 
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Garter  v.  Carter's  adm'r. 
(Filed  June  16, 1S91— Not  to  be  reported.) 

1.  Limitation — General  Statutes  construed — Sections  8  and  f,  of  article  i, 
chapter  71,  General  Statnten,  applies  only  to  causes  of  action  against  per- 
sons who  are  residents  of  this  State  at  the  time  of  accrual  of  the  cause  of  action. 
These  sections  do  not  operate  to  prevent  the  rnnning  of  the  statute  of  lim- 
itation when  a  cause  of  action  exists  in  favor  of  a  resident  of  this  State 
against  a  non-resident. 

2.  Same^— Residence — A  resident  of  this  State,  in  the  meaning  of  said  sec- 
tion, is  ono  who  has  his  fixed  and  permanent  abode  herein,  and  a  mere 
boarding  or  lodging  in  this  State  for  temporary  purposes,  does  not  make  one 
such  a  resident. 

R.  Gudgell  and  A.  Duvall  for  appillant. 

H.  L.  Stone  and  W.  C.  Iveland  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1855  A.  G.  Carter  purchased  of  his  brother,  R.  G.  Carter,  the 
latter's  half  interest  in  an  iron  furnace  and  large  body  of  land,  pay- 
ing the  consideration  therefor  in  cash,  and  agreeing  to  pay  outstand- 
ing debts  against  the  firm,  of  which  they,  up  to  that  data,  had  been 
sole  members. 

In  the  same  year  A.  G.  Carter,  died  in  Fayette  county,  intestate, 
leaving  a  widow  and  six  children;  and  Andrew  Lowell,  was,  by  the 
Fayette  County  Court,  appointed  administrator  of  his  estate,  who,  in 
August  1856,  brought  suit  in  the  Fayette  Circuit  Court  to  settle  it,  the 
widow,  children  and  creditors,  including  R.  G.  Carter,  being  made 
parties. 

In  October,  1856,  the  furnace  and  land  on  which  it  was  situated, 
were,  under  judgment  of  court,  sold  to  pay  debts  against  the  estate^ 
all  other  property  in  this  State  of  decedent  having  been  exhausted, 
and  Robert  H.  Carter,  his  eldest  son,  became  purchaser  at  the  sale, 
which  was  afterwards  confirmed. 

In  1868  Robert  H.  Carter  sold  and  conveyed  the  property  to  his 
mother,  Elizabeth  L.  Carter,  widow  of  A.  G.  Carter. 

In  1871  Elizabeth  L.  Carter  died  intastate,  and  in  1875  three  of 
the  children,  two  having  died,  brought  suit  in  the  Fayette  Circuit 
Court  to  obtain  a  deed  for  the  furnace  property  and  land,  alleging  in 
their  petition  thes^^le  by  their  brother,  Robert  H.,  to  their  mo'^her. 
and  the  fact  that  though  the  report  of  sale  to  him  in  1856  had  been 
confirmed,  no  deed  had  been,  in  fact,  made  to  him  or  their  mother. 
And,  in  1880,  a  commissioner's  deed  was,  by  order  of  the  court,  made 
to  them  as  heirs-at-law  of  Elizabeth  L  Carter. 

Amongst  others  who  presented  claims  against  the  estate  of  A.  G. 
Carter,  was  his  brother  and  former  partner,  R.  G.  Carter,  in  whose 
favor  judgment  against  the  estate  was  rendered  for  two  sums  of  $2,- 
100  and  $2,557.77.  But  afterwanls,  in  1858,  judgment  was  rendered 
subordinating  his  claims  to  those  of  creditors  of  the  firm  of  A.  G. 
and  R.  G.  Carter,  so  that  he  got  of  the  estate  sold  no  part  of  hi  stwe 
demands,  except  $5(X),  possibly  $1,500. 

This  action  was  instituted  in  the  Bath  Circuit  Court,  in  1882,  by 
appellee,  Hampton,  administrator  of  the  estate  of  R.  G.  Carter,  de- 
ceased, against  api^ellants,  E.  8.  Carter,  Nannie  B.  Randolph,  late 
Carter,  and  her  husband,  M.  F.  Randolph,  M.  G.  Carter  and  R.  H. 
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Carter,  to  recover,  on  account  of  aasets  received  by  them  of  the  estate 
of  their  father,  A.  G.  Carter,  the  amounts  of  Judgment  of  1856,  and 
of  debts  against  the  firm  of  A.  G.  and  R.  G.  Carter,  paid  by  the  lat- 
ter in  1865.  But  the  defense  of  discharge  in  bankruptcy  made  by  R. 
H.  Carter  was  sustained,  and  the  action  dismissed  as  to  him. 

In  his  petition  appellee  states  that  appellants  recieved,  as  heirs-at- 
law  of  A.  G.  Carter,  assets  in  the  State  of  Mississippi,  more,  in 
amount,  than  the  two  sums  for  which  judgment  was  rendered,  in 
1856,  in  favor  of  R.  G.  Carter,  and  the  debt  paid  in  I860,  and,  there- 
fore, asl^s  for  personal  Judgment  for  the  demands  alleged  to  be  due 
the  estate  of  his  intestate,  R.  G.  Carter,  against  all  the  defendants 
except  Nannie  B.  Randolph,  and  as  to  her  an  attachment  on  the 
furnace  property  and  land  was  asked  and  obtained. 

In  view  of  the  purchase  of  the  furnace  and  land  by  R.  H.  Carter, 
under  the  judgment  of  1856,  his  sale  and  conveyance  to  his  mother, 
Elizabeth  L.  Carter,  in  1868,  followed  by  the  commissioner's  deed 
to  her  heirs-at-law,  in  1880,  we  do  not  see  how  that  property  can  be 
regarded  as  assets  of  the  estate  of  A.  G,  Carter,  inherited  by  appel- 
lants as  his  heirs-at-law.  For  no  cause  is  shown,  nor  do  we  think 
that,  after  such  length  of  time  from  the  purchase  by  R.  H.  Carter 
and  sale  and  conveyance  to  Elizabeth  L.  Carter,  a  legal  cause  could 
exist  for  now  divesting  appellants  of  the  title  thus  acquired  by  des- 
cent from  their  mother. 

It  is  clear  that  appellants  received  no  p.irt  of  the  estate  of  their 
father,  A.  G.  Carter,  in  Kentucky,  for  it  was  all  consumed  in  pay- 
ment of  his  debts,  nor  is  it  alleged  they  ever  received  any,  except 
such  as  may  have  been  in  the  State  of  Mississippi  at  his  death,  and 
never  removed  from  there. 

There  is  a  very  serious  question  whether  they  ever  received  any 
part  of  their  father's  estate,  even  in  Mississippi,  and  the  jurisdiction 
of  the  court  to  render  the  judgir.ent  appealed  from  is  denied,  even 
upon  the  assumption  that  assets  in  excess  of  the  sums  sued  for  were 
received  in  that  State.  We  do  not,  however,  deem  it  necessary  to 
consider  any  other  than  the  question  of  limitation. 

Whether  the  period  within  which  appellee  could  bring  and  main- 
tain the  action  was  five,  ten  or  fifteen  years  from  the  time  the  cause  of 
it  accrued,  it  was  manifestly  barred  in  1882,  unless  saved  by  one  of 
the  two  sections  of  the  General  Statutes  hereafter  referred  to;  for 
the  statute  i)egan  to  run,  if  not  in  1855,  when  A.  G.  Carter  died,  cer- 
tainly not  later  than  1858. 

The  sections  mentioned,  8  and  9,  article  4,  chapter  71,  are  as  fol- 
lows: 

8.  **If  at  the  time  any  cause  of  action  mentioned  in  the  third 
article  of  this  chapter  accrues  against  a  resident  of  this  State,  he  is 
absent  therefrom,  the  period  limited  for  the  commencement  of  the 
action  thereupon  against  him  shall  be  computed  from  the  time  of 
his  return  to  this  SUite.'* 

9.  "When  a  cause  of  action  mentioned  in  the  third  article  of  this 
chapter  accrues  against  a  resident  of  this  State,  and  he  by  departing 
therefrom  or  by  absconding,  or  concealing  himself,  or  by  any  other 
indirect  means,  obstructs  the  prosecution  of  the  action,  the  time  of 
the  continuance  of  such  absence  from  the  State  or  obstruction  shall 
not  be  computed  as  any  part  of  the  period  within  which  the  action 
may  be  commenced.  But  this  saving  shall  not  prevent  the  limita- 
tion from  operating  in  favor  of  any  other  person  not  so  acting, 
whether  he  is  necessary  party  to  the  action  or  not.'* 

The  two  sections  in  terms  refer  and  apply  to  defendents,  who  are 
residents  of  this  State,  at  the  time  the  cause  of  action  accrues,  aud 
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not  to  those  who  are  non-residents,  and  it  has  been  expressly  held 
by  this  court  they  do  not  operate  to  prevent  the  runninof  of  the  stat- 
utes when  the  action  exists  in  favor  of  a  resident  against  a  non-resi- 
dent.   Seldon  v.  Preston,  11  Bush,  191. 

It  is,  therefore,  manifest  this  action  is  barred,  if,  when  it  accrued, 
appellants  were  residents  of  the  State  of  Misslssi[»pi. 

It  appears  that  A.  G.  Carter  died  in  Lexinj^t  ^ncky,  and 

was  at  the  time  there  with  his  family,  a  house-keeper,  out  his  resi- 
lience, which  must,  in  the  meaning  of  the  statute,  be  regarded  a 
Axed  and  permanent  abode,  as  distinct  ftrom  lodging  or  boanl- 
ing  or  temporary  occupation,  was,  according  to  the  very  dwided 
weight  of  evidence,  in  Washingtcm  county,  Mississippi.  He  was 
there  engaged  in  phmting  cotton,  owning  three  different  plantations, 
containing  several  thousand  acres  of  land,  and  more  than  one  hundred 
slaves. 

It  does  not  appear  he  was  engaged  in  any  business  in  Lexing- 
ton, Kentucky,  nor  had  he  any  real  estate  except  the  furnace  prop- 
erty, and  possibly  the  house  in  which  he  dwelt,  at  Lexington.  We 
think  the  evidence  shows  sati-^factorily,  if  not  conclusively,  that  he 
remained  in  Lexington  only  during  summer  months,  as  being  more 
healthy,  and  to  afford  his  children  educational  advantages.  But  his 
actual  residence  was  in  Mississippi,  where  vast  property  interests 
were,  and  where  his  business  and  occupation  of  cotton  planter  re- 
quired him  to  be  nearly  all  the  year. 

But  whether  he  resided  there  or  not,  there  is  no  question  of  his 
widow  and  children  returning  to  Mississippi  soon  after  his  death, 
and  thereafter  residing  there.  And  as  the  cause  of  action  in  favor  of 
appellee's  intestate  against  the  heirs-at-law  of  A.  G.  Carter  arose,  if 
-at  all,  not  on  account  of  assets  of  his  estate  recieyed  in  Kentucky, 
but  in  Missiasippi.  They  certainly  were  not  residents  of  Kentucky 
when  it  accrued,  and,  consequently,  if  the  action  could  have  been 
maintained  here  at  all,  it  is  now  barred  by  limitation. 

WJierefore  the  judgment  is  reversed  and  cause  remanded  for  dis- 
missal of  the  action. 


BossE  v.  Commonwealth. 
(Filed  June  20,  ISdl.—Not  to  be  reported,) 

1.  Criminal  law — Conspiracy — Q\x  trial  .of  a  defendant,  jointly  indicted 
with  another  for  murder,  when  the  evidence  wholly  fails  to  establish  a  oon- 
•piraoy  between  the  two,  no  instruction  should  be  given  based  on  the  by- 
polfhesis  of  a  conspiracy. 

2.  Satfu — A'ix'ltl  of  citizens  to  disarm  a  drunken^  dangerous  man — Self-defense — 
When  a  drunken,  danjsferous  man  of  violent  passions,  who  has  been  amusing 
himself  by  shootinjif  at,  or  offering  to  shoot  at,  the  people  he  happens  to 
meet  on  the  highway,  approaches  the  home  of  a  citizen  and  recklessly  shoots 
into  it,  thereby  endangering  the  lives  of  a  family,  the  father  of  the  family 
has  the  right,  and  it  is  his  duty,  to  attempt  to  disarm  such  person  and 
thereby  prevent  violence  and  protect  his  family.  He  may  call  his  neighbor 
to  assist  to  disarm  such  law-breaker,  and  if  the  latter  resists  and  so  assaults 
those  attempting  to  disarm  him  as  to  render  the  taking  of  his  life  necessary, 
AQch  killing  will  be  considered  as  done  in  self-defense. 

W.  O.  Bradley  for  appellant. 

P.  W.  Hardin  for  Appellee. 

Appeal  from  Laurel  Circuit  Court. 
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Opinion  of  the  court  by  Jud^e  Pryor. 

The  appellant,  John  Bosse,  was  indicted  in  the  Laurel  Circuit 
Court,  jointly  with  Henry  Miller,  for  the  murder  of  Larkin  Byrd, 
This  is  the  second  conviction.  The  accused,  Bosse,  having  had  a 
separate  trial,  was  found  ecuilty  of  manslaughter,  and  his  punish- 
ment  fixed  at  confinement  m  the  State  prison  for  the  period  of  three 
years. 

The  facts  are  these:  The  appellant,  Bosse,  an  Italian  by  birth,  is- 
a  peaeeat>ie,  quiet  and  inotfeuslve  man.  When  at  his  home  with  his 
family,  on  a  Sabbath  day,  he  was  alarmed  by  the  firing  of  a  gun  or 
pistol  from  a  point  not  more  than  150  yards  from  his  house,  the  ball 
passing  so  near  the  body  of  his  wife,  who  was  in  the  yard,  as  to 
cause  ner  to  cry  out  to  her  husband  for  protection. 

The  man  firing  the  shot  was  Larkin  Byrd,  between  whom  and  th« 
accused  there  had  never  been  any  hostile  feeling.  Byrd  seems  to 
have  been  drunk  on  that  day,  and  amusing  himself  by  firing,  or 
offering  to  fire,  his  pistol  at  his  neighbors.  He  had,  shortly  before 
the  shooting  in  defendant's  yard,  presented  his  pistol  at  three  of  his 
neighbors  without  any  cause,  and  in  a  short  time  thereafter,  and  not 
long  before  he  reached  the  home  of  the  accused,  actually  fired  at  an- 
other neighbor,  as  he  claimed,  tlirough  mistake,  supposing  this 
neighbor  was  another  man,  whose  life  he  desired  to  take. 

Byrd  is  proven  to  have  been  a  reckless  and  dangerous  man,  and 
Williams,  the  principal  witness  for  the  State,  seems  to  have  had 
this  arsenal,  in  the  shape  of  a  man,  riding  behind  him,  and  depos- 
ited him  at  the  spot  from  where  the  shot  at  Bosse's  house,  or  at  his 
family,  was  firecl.  This  witness  was  as  drunk  as  Byrd,  as  both  his 
own  testimony  and  that  of  others  show,  and  about  the  time,  or 
shortly  before  Byrd  was  killed,  had  taken  possession  of  the  latter'* 
pistol  and  snapped  it  at  him,  and. all  that  prevented  his  taking  the 
life  of  Byrd  was  that  he  snapped  the  barrel  that  had  been  discharged. 

This  was  the  condition  oi  the  men  and  the  circumstances  sur- 
roundin<»:  Bosse  that  led  to  the  killinjr  of  Byrd.  Byrd  was  reloading 
his  pistol,  and,  after  tirinjTt  invited  Bosse,  an  old  bald-headed  son  of 
a  bitch,  as  he  called  him,  to  come  out  of  his  house.  The  statement 
of  Bo.sse  is  to  the  effect— and  it  is  its  unfavorable  to  him  as  that  of 
any  witness— that  he  went  into  his  house,  obtained  two  shot-guns 
and  a  pistol,  intending  to  give  one  to  his  son,  and  started  towards 
Byrd  lor  the  purpose  of  disarming  him,  when  Miller  took  one  of  the 
guns  from  him,  and  they  then  went  together  to  where  Byrd  was; 
that  Miller  was  in  the  advance  and  looked  back  to  see  if  Bosse  was 
coining.  They  reached  Byrd,  and  the  latter  with  his  pistol  cocked, 
and  they,  with  their  guns  in  the  same  condition,  required  him  to  let 
his  pistol  down  or  drop  it.  This  he  did,  and  then  Bosse  rested  his 
gun  on  the  ground  and  made  no  effort  to  shoot  Byrd,  or  advise  any 
one  else  to  shoot  him. 

The  weight  of  the  testimony  is  that  Byrd  had  a  knife  and  was  ad- 
vancing on  Miller  when  he  cMiller)  shot  him,  and  there  is  no  pretense 
that  B(xsse  tired,  or  advised  any  one  to  do  so.  This  is  the  uncontra- 
dicted testimony  in  the  ease  as  io  Bosse.  His  statement  that  he  went 
to  Byrd  to  disarm  him  must  he  bc^Iieved,  because  he  had  every  op- 
portunity to  shoot  him,  if  that  was  his  purpose,  from  the  time  he 
reached  the  spot  where  Byrd  was  until  Miller  fired ;  but,  on  the  con- 
trary, he  had  the  butt  of  his  gun  on  the  ground,  and  was  making, 
and  had  made,  no  demonstration  whatever,  exc,ppt  as  stated. 

If,  therefore,  Bosse  went  to  Byrd  for  tlie  purpose  of  disarming 
him  and  to  protect  his  family  from  further  danger,  and  did  not  ad- 
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vise  the  shooting:  of  Byrd  by  Miller,  he  is  not  guilty ;  and  even  if 
he  had  advised  it— and  of  this  there  is  no  proof— if  Miller  shot  to 
protect  his  own  person  Arom  the  assault  of  the  deceased,  and  used 
no  more  force  than  was  necessary  for  that  purpose,  the  accused  is 
not  guilty. 

There  is  no  conspiracy  shown  to  have  existed,  or  to  have  been  en- 
tered into,  between  the  two,  Bosse  and  Miller,  to  talce  the  life  of 
Byrd,  and  no  instruction  should  have  been  given  on  that  subject. 

When  the  case  was  heretofore  in  this  court  the  instructions  were 
not  discussed  or  passed  on. 

If,  therefore,  the  deceased  shot  in  appellant's  yard  and  endangered 
the  lives  of  his  family,  it  was  the  right  and  duty  of  the  appellant  to 
protect  them,  and  to  do  so  he  had  the  right  to  disarm  the  deceased, 
and  to  call  on  Miller  to  aid  him  in  so  doinsr,  and  if  Miller  even  shot 
the  decease^!  under  the  circumstances,  when  there  was  no  necessity 
for  the  killing,  the  accused  is  not  guilty,  unless  he  advised  the  shoot- 
ing- 

Au  instruction  should  have  been  given  the  Jury  embracing  this 
view  of  the  case,  and  no  instruction  as  to  any  conspiracy,  as  none 
WHS  proven  to  have  existed. 

Here  was  a  man  of  violent  passions,  reckless,  dangerous  and 
drunk,  firing  at  those  on  the  roadside  and  into  the  dwelling  or  yard 
of  Bosse,  without  any  reason,  and  for  no  cause  given  him  63'  any  of 
the  parties;  and  to  relieve  themselves  from  danger,  as  well  as  to 
protect  others  from  the  assaults  of  this  dangerous  man,  it  was  the 
duty  of  good  citizens  to  arrest  his  movements  and  to  disarm  him, 
and  if  in  doing  so  he,  by  his  assaults  upon  them,  placed  them  in 
danger  of  losing  their  lives,  they  had  the  right  to  use  such  force  as 
waj  necessary  to  prevent  injury. 

If  this  inoflfensive  man  had  remained  in  his  cabin  with  his  wife 
aiid  children,  it  was  reasonable  on  his  part  to  believe  that  the  de- 
ceased would  continue  his  assaults,  and  perhaps  murder  his  wife  or 
children.  His  hut  was  his  castle.  He  had  the  right  to  drive  the 
invader  from  it,  and  if  not  on  his  premises,  it  was  his  duty  to  dis- 
arm Byrd  so  ns  to  prevent  the  nif  ssenger,  in  the  sliape  of  a  leaden 
bullet,  from  taking  the  lives  of  members  of  his  family. 

This  Judgment  is  reversed  and  remanded,  with  directions  to 
award  a  new  trial,  and  for  proceedings  consistent  with  this  opinion. 


Kentucky  &  Indiana  Bridge  Co.  v.  Kreiger,  &c. 
(Filed  June  20,  1891.) 

1.  Itt junction — Supersedeas—  k  perpetaal  injuDction  Awarded  on  final  jodg 
ment  i9  not  suRpended  by  the  taking  nn  appeal  from  the  judgment  or  the 
execntion  of  a  supersedeas  bond.  The  injunction  remains  in  full  force  pend- 
ing the  appeal,  and  a  violation  of  it  during  that  time;vill  be  treated  as  a 
contempt  and  defiance  of  this  court. 

2.  Same — Appellant  was  enjoined  by  the  trial  court  from  constructing 
more  than  one  railroad  track  in  a  street  in  front  of  appellee's  property, 
and  from^rnnning  more  than  a  specfied  number  of  freight  trains  on  said 
track  during  business  hours  of  each  day.  Appellant  appealed  to  this  court 
from  the  judgment,  and  before  the  case  was  decided  herein,  constructed  two 
railroad  tracks  in  said  street,  and  daily  ran  a  greater  number  of  trains  than 
allowed  by  the  judgment  appealed  from.  //^/</'— That  this  was  a  viola- 
tion of  the  injunction  of  the  trial  court  and  in  contempt  of  the  author- 
ity of  this  court. 
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8.  5am^— Appellant  will  not  be  permitted  to  exercise  its  violation  of  the 
injunction  on  the  ground  that  its  duty  to  the  public  as  a  common  carrier 
required  it  to  do  the  act  oomplainod  of.  Its  rights  and  duties  to  the  public 
must  be  ascertained  by  the  courts  and  not  determined  by  itself  at  its 
pleasure. 

Bullitt  &  Shields  and  E.  F.  Trabue  for  appellant. 

Helm  &  Bruce  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  th^  court  by  Jud^fe  Lewis. 

As  appears  from  his  petition,  filed  November  4,  188C,  and  is  other- 
wise shown,  the  plaintiff,  now  appellee,  Jacob  Kreiger,  owns  a  lot  of 
land  in  the  city , of  Louisville,  described  as  follows : 

Beginning;  at  a  point  in  the  north  line  of  Duncan  street,  105  feet 
east  of  Fifteenth ;  thenc»e  north  parallel  with  the  latter  153  feet  to 
south  line  of  Portland  avenue;  with  that  line  east  98  feet  to  the  Hue 
of  a  lot  owned  by  the  Louisville,  New  Albany  &  Chicago  Railroad 
Co.;  with  it  south  96  feet  to  Duncan  street,  and  thence  west  to  the 
beginning. 

It  further  appears  that  he  has  upon  that  lot  a  hominy  mi-l  and 
grain  elevator,  through  the  centre  of  which  is  a  way  from  Duncan 
street  to  Portland  avenue  for  wagons  to  pass;  but  not  being. wide 
enough  for  them  to  be  turned  around  within  the  building,  they  nec- 
essarily pass  from  one  street  to  the  other. 

It  was  in  substance  alleged  in  the  petition  that  the  defendant,  now 
appellant,  the  Kentucky  and  Indiana  Bridge  Co.,  had  threatened, 
and,  unlass  immediately  rasti-ained,  would  construct  a  railway  track 
along  Portlancf;avenue,  in  front  of  and  around  plaintiff's  property, 
making  a  curve  nearly  opposite' the  entrance  thereof,  whereby  he 
would  be  deprived  of  reasonable  use  of  the  street  in  connection  with 
the  business  for  which  the  buildings  were  erected  and  adapted,  and 
his  property  greatly  injured  and  leasoned  in  value.  An  injunction, 
as  prayed  for,  was  granted  by  the  chancellor,  restraining  the  defend- 
ant tearing  up  Portland  avenue,  or  laying  any  track  thereon,  be- 
tween Fourteenth  and  Fifteenth  streets,  until  further  order  of  court. 

November  9, 188G,  an  answer  was  tiled,  in  which  was  a  denial  that 
defendant  hati  threatened  or  intended  to  lay  or  construct  a  railway 
around  plaintiff's  property,  or  that  the  railway  which  it  proposed  to 
construct  would  make  a  curve  in  front  of  the  entrance  into  his 
property. 

It  was  stated  in  the  answer,  substantially,  that  defendant  is  a  cor- 
poration authorized  by  its  charter  to  construct  a  railway  bridge 
across  Ohio  river,  between  Louisville  and  New  Albany,  and  a 
railroad  track  or  tracks,  so  as  to  connect  its  bridge  with  railroads 
and  depots  in  Louisville;  and  that  it  was  empowered  by  an  ordi- 
nance of  the  general  council  of  said  city  to  lay  down  a  single  or 
double  railroad  track  on  Portland  avenue,  in  front  of  plaintiff's  prop- 
erty, for  the  purpose  of  connecting  its  bridge  with  the  tracks  enter- 
ing the  freight-yard  of  the  Louisville,  New  Albany  A  Chicago 
Railroad,  and  also  with  tracks  entering  yard  and  depots  of  the  Ohio 
A  Mississippi  Bailroad  Company,  and  other  railroad  tracks  in  Four- 
teenth street;  that  its  connection  with  the  tracks  mentioned  will  be 
made  at  points  ecist  of  and  nearer  to  Fourteenth  street  than  the 
property  of  plaintiff;  that  its  track,  whether  single  or  double,  will 
be  laid  in  conformity  to  the  grade  of  Portland  avenue,  and  in  such 
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manner  as  not  to  offer  any  obstruction  to  use  of  the  street  in  front  of 
said  lot  at  all,  and  so  wagons  can  cross  the  same  and  use  the  street 
without  ditficuity  ^  that  said  track  in  front  of  plaintiff's  lot  will  be 
used  comparatively  a  very  small  portion  of  each  day,  and  not  beinjc 
designed  for  use  of  standing  trains,  they  will  not,  unless  in  case  of 
unavoidable  accident,  stop  or  stand  in  front  of  said  lot,  but  pass  im- 
mediately beyond  the  same,  causing  obstruction  in  the  street  not 
more  than  a  few  minutes  at  a  time.  It  was  further  stated  that  the 
defendant,  while  desiring  to  lay  a  double  track  in  said  street,  was 
willing,  until  the  final  hearing  of  the  case,  to  lay  and  use  only  a 
single-track  railroad  in  the  centre  of  Portland  avenue,  if  so  required 
by  the  court. 

November  23, 1886,  the  defendant  made  in  open  court  a  motion  for 
modification  of  the  injunction,  so 'far  as  not  to  forbid  laying  a  single- 
track  railroad  in  Portland  avenue,  the  whole  question  involved  in 
the  injunction  to  be  reserved  for  final  action;  and,  November  26,  an 
order  was  made  modifying  the  injunction  to  the  extent  of  permit- 
ting defendant  to  lay  a  single-track  railway  along  and  in  centre  of 
Portland  avenue,  in  front  of  plaintiff's  property,  in  the  manner  pre- 
scribed in  the  order,  and  upon  condition  that  freight  trains  shall  not 
be  run  in  fn>nt  of  plaintiff's  property  more  than  twice  for  and  by 
each  company  usiutr  said  track  during  business  hours  of  the  day. 

June  24, 1887,  upon  final  hearing,  judgment  was  rendered  to  the 
effect  that  the  temporary  injunction,  as  modified,  be  perpetuated. 
But  a  motion  for  new  trial  having  been  made,  was,  January  11, 

1888,  sustained,  and  Judgment  at  the  .same  time  rendered  of  same 
effect  as  that  of  June  24,  1887,  except  right  was  given  to  defendant 
to  apply  for  further  modification  of  the  injunction,  thereby  made 
perpetual,  when  it  should  thereafter  appear,  upon  other  proof  of 
facts  arising,  that  such  further  modification  is  proper. 

May  4,  1888,  defendant  moved  the  court  to  modify  the  judgment 
of  January  11,  by  striking  out  the  condition  that  freight  trains  shall 
not  be  run  in  front  of  plaintiff's  property  more  than  twice  for  and 
by  each  railroad  company  using  said  track  during  the  business  hours 
of  the  day ;  and  proof  having  been  taken  on  the  motion,  the  court, 
October  24,  1888,  overruled  it. 

This  appeal  was  granted  from  the  two  judgments  mentioned,  and 
the  transcript  filed  November  22,  1888,  and,  upon  being  called,  was, 
March  9,  1889,  continued  for  oral  argument.    But,  September  10, 

1889,  before  it  was  reached  for  argument,  appellee  moved  this  court 
for  a  rule,  returnable  on  September  26.  1889,  against  appellant,  to 
show  cause  why  it  shall  not  be  compelled  to  restore  Portland  ave- 
nue, in  front  of  appellee's  property,  to  the  same  condition  it  was  in 
prior  to  the  time  tnaf  any  railroad  track  was  laid  thereon;  and,  fur- 
ther, to  show  cause  why  it  shall  not  be  otherwise  punished  for  con- 
tempt in  disobeying  the  order  of  injunction  herein. 

A  response  to  the  rule  was  filed  September  26,  and  at  the  same 
time  a  motion  was  made  for  this  court  to  modify  the  judgment  of 
January  11, 1888,  by  striking  from  it  the  condition  as  to  the  number 
of  freight  trains  to  be  run  during  business  hours  of  each  day.  Sub- 
sequently the  case  was  argued  orally  and  briefs  filed,  and  submitted 
on  the  merits  as  well  as  on  the  motion.  But  properly  the  motion 
by  appellee  must  be  first  considered. 

It  is  stated  in  affidavits  of  appellees  and  others,  upon  which  the 
motion  is  based,  that  on  Saturcfay  evening,  July  30,  1889,  and  the 
aacceeding  Sunday  and  Sunday  night,  appellant  tore  up  Portland 
avenue  in  front  of  appellee's  property,  and  there  constructed  double 
tracks  of  railroad,  one  of  the  tracks  being  curved  around  the  prop- 
erty and  within  a  few  feet  of  the  curb  fronting  it.  r^^^^T^ 
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It  is  also  stated  that  since  the  appeal  was  taken  to  this  court  a 
much  greater  number  of  trains  have  dally  paased  in  front  of  said 
property  than  allowed  by  the  judgment  appealed  from,  and  that 
empty  trains  have  been  switched  back  and  forth  almost  continu- 
ously during  each  day,  those  belonging  to  one  company,  the  Ohio 
&  Mississippi,  being  thus  run  as  often  as  fifteen  times  daily. 

As  violation  of  the  injunction  in  both  respects  mentioned  is  sub- 
stantially admitted  in  the  response,  the  simple  inquiry  is,  whether 
the  excuse  or  justification  presented  is  sufficient  to  permit  this  court 
to  overrule  the  motion  of  appellee. 

That  the  issue  between  the  parties  and  the  rights  and  duties  of 
appellant,  as  determined  and  defined  by  the  judgment  of  the  chan- 
cellor, might  be  clearly  understood,  we  have  referred  at  some  length 
to  the  pleadings  and  steps  taken  in  the  case  in  the  lower  court;  and 
it  is  thereby  rendered  too  plain  to  be  misunderstood,  even  if  the 
judgment  was  not,  though  it  is  full  and  explicit,  that  no  right  was 
asked  by  appellant,  nor  given  to  it  by  the  chancellor,  to  construct 
any  other  than  a  single  track  in  the  centre  of  Portland  avenue,  op- 
posite to  the  lot  of  appellee,  and  it  wra  stated  by  appellee  in  its  an- 
swer that  no  switch-track  was  desired  or  asked  near  thereto,  but 
that  connection  with  the  yards  of  the  two  companies  using  appel- 
lant's bridge,  to-wit:  the  Ohio  &  Mississippi  and  Louisville,  rsew 
Albany  &  Chicago,  would  be  made  east  of  his  lot  and  near  to  Four- 
teenth street.  The  construction  in  July,  1880,  of  a  switch-track 
with  appellant's  road  in  Portland  avenue,  in  front  of  appellee's  lot, 
whereby  a  double  track  was  necessitated  and  made,  must,  therefore, 
be  treated  as  a  deliberate  violation  and  disregard  of  the  judgment 
of  the  chancellor,  and  occurring  while  the  appeal  therefrom  was 
pending,  must  be  treated  as  a  contempt  and  defiance  of  this  court. 

It  is,  however,  stated  in  the  response  that  the  connecting  track 
complained  of  between  the  track  of  appellant  and  the  freight-yard 
of  the  Louisville,  New  Albany  <&  Chicago  Railroad  Company  was 
not  laid,  nor  has  it  been  operated  by  appellant,  nor  been  at  any  time 
in  its  possession  or  under  its  control ;  but  was  laid  and  operated  by 
the  Louisville,  New  Albany  A  Chicago  Railroad  Company,  which  is 
not  a  party  to  this  action. 

It  appears  that  when  the  street  was  being  torn  up  in  July,  1889, 
the  Louisville,  New  Albany  &  Chicago  Railroad  Company  had  no 
authority  from  the  general  council  of  Louisville  to  construct  a  track 
on  Portland  avenue,  and  those  engaged  in  tearing  up  the  street  foi 
such  purpose,  if  in  the  service  of  that  company,  were  liable  to  arrest 
and  punishment  therefor.  But  when  applied  to  by  appellee  to  cause 
arrests  made,  the  city  attorney  declined  to  do  so  because  Moore, 
president  of  appellant,  the  same  person  who  m.ide  and  swore  to  the 
response  under  consideration,  informed  the  city  attorney  in  writing 
the  track  in  question  was  being  constructed  in  pursuance  of  an  ordi- 
nance of  the  city  council  granting  the  right  to  appellant.  In  view 
of  that  fact  there  can  be  no  question  of  appellant,  by  its  officers,  aid- 
ing in,  and,  in  fact,  causing  the  track  to  be  constructed.  Besides,  it 
would  be  useless  without  a  connection  with  appellant's  track  in 
Portland  avenue,  which  it  must  have  consented  to  and  caused. 

The  reason  given  in  the  response,  and  also  urged  in  counsel's  brief, 
why  appellant  should  not  be  made  to  answer  to  this  court  for  con- 
tempt, is  that  the  judgment  appealed  from  was,  prior  to  issuing  the 
rule  in  this  court,  superseded.  If  such  position  was  tenable  it  would 
result  that,  however  flagrant  and  indefensible  invasion  of  the  rights 
of  a  citizen  miffht  be  contemplated  by  another,  all  he  need  do  to 
remove  the  obstacle,  in  form  of  an  injunction,  in  the  way  of  his  do- 
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ing  the  irreparable  injury,  would  be  to  pniy  an  appeal  and  execute 
a  supersedeas  bond.  This  court  has  expressly  held  a  supersedeas 
has  no  such  effect.  Smith,  Ac.  v.  Western  Union  Teleerraph  Co.. 
SS  Ky.,  269. 

The  further  argument  that  violation  of  the  injunction  in  the  man- 
ner mentioned  should  be  overlooked  by  this  court,  because  it  was 
practically  impossible  to  avoid  it,  except  by  failure  of  appellant  to 
perform  a  plain,  imperative  duty  to  the  public,  amounts  to  no  less 
than  defiance  of  all  judicial  authority;  for  it  is  equivalent  to  an 
assumption  that  a  railroad  corporation,  because  performing  for  its 
its  own  profit  a  quasi  public  duty,  may  determine  for  itself  what 
are  its  relative  rights  and  duties,  and  at  its  pleasure  and  in  its  own 
way  exercise  them,  though  contrary  to  a  judgment  just  rendered 
that  has  defined  and  fixed  them.  And  such  violation  occurring 
while  appeal  from  that  judgment  is  pending,  must  be  treated  as 
especially  in  contempt  and  defiance  of  this  court,  because  the  lower 
court  for  the  time  has  no  power  to  enforce  obedience  to  its  judgment. 
We  think  regard  for  the  law,  the  rights  of  appellee  that  have  been 
invaded,  and  the  dignity  and  authority  of  this  court,  require  the 
conduct  of  appellant  to  be  treated  as  contempt  and  dealt  with  ac- 
cordingly. 

The  motion  of  appellant  to  modify  the  injunction  so  as  to  condone 
its  violation  of  that  part  of  the  judgment  limiting  the  number  of 
trains  that  may,  during  business  hours,  pass  the  property  of  appel- 
lee, is  for  obvious  reasons  overruled.  But  the  rule  asrainst  appellant 
is  now  made  absolute,  and  the  track  laid  in  July,  1889,  connecting 
in  front  of  appellee's  property  with  the  single  track  permitted  by 
the  judgment  to  be  laid  along  the  centre  of  Portland  avenue,  is 
hereby  ordered  to  be  taken  up,  removed,  and  the  street  restored  to 
the  condition  it  was  in  previously. 

And  if  it  is  not  made  to  appear  by  the  first  day  of  the  next  term 
of  this  court  the  track  mentioned  has  been  taken  up  and  removed, 
the  appeal  in  this  case  will  be  dismissed,  and  such  other  orders  made 
and  enforced  as  may  be  then  deemed  proper. 


Qroom  v.  Thomson. 
(Filed  May  21,  1891— iVb^  to  be  reported.) 

1.  Am^ancements — The  objeot  of  our  statate  concerning  advancements  is  to 
produce  equality  in  the  distribution  of  estates,  and  the  intention  of  a  de- 
cedent in  making  a  gift  has  but  little  weight  in  determinintr  whether  or  not 
it  is  to  be  considered  an  advancement.  If  there  has  been  a  gift  of  money  or 
property,  the  child  should  account  for  it  unless  it  comes  within  the  excep- 
tion named  in  the  statute,  "for  mere  maintenance  or  education,"  &c. 

2.  Sanu — If  a  father  invests  his  capital  in  a  venture  and  gives  his  son  an 
interest  in  the  profit,  such  gift  is  an  advancement ;  and  when  a  contract 
has  been  made  by  a  father  that  must  prove  valnable,  the  gift  of  an  interest 
in  it  to  a  child  might  be  considered  an  advancement. 

3.  Same — Decedent  and  his  son-in-law  were  equal  partners  in  a  contract 
-with  the  United  States  to  furnish  them  with  mules ;  the  contract  proved 
profitable.  I^  does  not  appear  that  decedent  put  more  money  in  the  part- 
nership than  did  the  son-in-law,  nor  does  it  appear  which  of  the  two  ob- 
tained the  contract.  The  decedent  spoke  of  the  profit  made  in  the  venture 
by  the  son-in-law  as  an  advancement  to  him.  In  the  settlement  of  dece- 
dent's estate  it  was  error  to  charge  the  wife  of  the  son-in-law — decedent's 
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daughter — with  the  profit  derived  from  the  partnerahip  bylier  hosband  a» 
an  advancement  to  her. 

4.  Settlement  of  decedent^ s  estate — Contracts — After  the  death  of  a  decedent, 
one  of  his  sons,  who  had  been  a  partner  with  him  in  several  enterprises, 
agreed  with  the  other  children  of  decedent  to  qualify  as  administrator  and 
manage  the  estate  jnst  as  if  decedent  were  living.  No  inventory  of  assets 
or  settlement  with  the  county  court  or  heirs  was  made  by  the  administrator 
or  desired  by  the  other  children.  The  administrator  acted  in  the  best  of 
faith  in  the  management  of  the  estate.  Some  of  the  children  were  married 
women  when  the  agreement  concerning  the  management  of  the  estate  was 
made  but  their  husbands'  consented  thereto.  In  this  action  to  settle  the  estate. 
Held — That  said  agreement  is  binding  on  all  the  heirs,  including  the  mar- 
ried women  whose  husbands  consented  thereto,  and  the  administrator  was 
entitled  to  credit  for  claims  against  the  estate  paid  by  him,  although  they 
were  not  verified  as  required  by  law. 

Wm.  Lindsey,  D.  W.  Armstrong  and  Leeland  Hathaway  for  ap- 
pellant. 

H.  L.  Stone,  Wm.  Beckner  and  L.  H.  Jones  for  appellee. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Harrison  P.  Thompson,  in  the  month  of  September,  in  the  year 
1877,  conveyed  his  estate  to  an  assignee  for  the  benefit  of  creditors. . 

t'his  action  was  brought  to  settle  the  trust  in  the  Clark  Circuit 
Court,  and  in  this  settlement  is  involved  the  settlement  of  the  estate 
of  Harrison  Thompson,  deceased,  the  father  of  H.  P.  Thompson,  who 
died  in  Clark  county  in  the  year  1872.  It  seems  that  after  the  death 
of  Harrison  Thompson,  under  an  arrangement  with  his  children, 
two  of  whom  were  marrie<l  women,  Mrs.  (iroom  and  Mrs.  Moore, 
H.  P.  Thompson  undertook  the  management  and  control  of  his 
father's  estate.  He  was  a  partner  with  his  father  in  farming,  the 
style  of  the  firm  being  Harrison  Thompson  <&  Son,  and  was  also  a 
partner  with  his  father  and  one  M.  F.  Thompson,  in  the  business  of 
buying  and  selling  mules. 

Harrison  P.  Thompson  administered  on  his  father's  estate,  but 
never  made  any  inventory  of  the  assets  or  settlement  with  the 
county  court  or  the  heirs,  and  at  the  date  of  the  assignment  the 
estate  of  H.  Thompson  was  in  such  a  condition  as  to  render  it  almost 
impracticable  to  correctly  or  accurately  estimate  the  liability  of  H. 
P.  Thompson  to  the  estate.  The  estate  was  indebted  at  the  death  of 
the  father,  and  all  the  children,  including  the  husbands  of  the  mar- 
ried women,  conceived  it  to  be  the  interest  of  all  parties  that  Harri- 
son P.  Thompson  should  manage  and  conduct  the  estate  of  the 
father  as  if  he  had  been  living,  with  the  belief  that,  with  the  aid  of 
the  other  children,  their  brother  would  be  able  to  pay  the  estate  out 
of  debt.  He  renewed  the  paper  of  the  decedent  and  of  the  two 
firms,  paid  debts,  sold  the  partnership  property,  and  acted  by  and 
with  the  consent  of  the  other  children  in  controlling  the  estate  as  if 
it  was  their  own.  He  devoted  his  time  and  energies  for  several 
years  in  the  effort  to  pay  the  estate  out  of  debt,  and  tinally  involved 
financially  both  his  own  and  his  father's  estate.  He  seems  to  have 
acted  in  the  best  of  faith,  and  the  losses  sustained  and  the  failure  to 
settle  was  as  much  the  result  of  the  wishes,  advice  ana  consent  of 
the  other  children  as  of  his  own. 

It  is  insisted  that  many  of  the  vouchers,  presented  by  him  as  cred- 
its, are  not  properly  verified  and  should  have  been  rejected,  when  it 
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clearly  appears  that  they  were  debts  of  the  decedent,  many  of  them 
paid  off  by  renewal  notes  and  then  taken  in  under  the  arrangement 
with  the  children  that  the  estate  should  be  managed  and  controlled 
as  if  no  death  had  occurred. 

Mrs.  Groom  or  her  husband  advanced  $15,000  to  aid  in  paying  the 
estate  out  of  debt.  H,  P.  Thompson  It.st  his  own  estate  in  the  eflfort 
to  save  the  father's  estate  from  pecuniary  loss.  He  was,  in  fact,  act- 
ing as  the  agent  of  the  other  heirs,  and  the  proof  conduces  to  show 
that  this  became  necessary  in  order  to  conceal  the  real  condition  of 
the  father's  estate,  and  to  preserve  the  credit  of  those  of  the  children 
who  were  liable  jointly  with  him.  He  was  to  make  no  inventory  of 
the  estate  and  was  to  pay  the  claims  as  best  he  could. 

Groom  and  wife  and  H.  P.  Thompson  not  only  consented  to  this, 
but  suggested  that  the  estate  be  managed  in  that  way,  and  Mrs. 
Moore  at  no  time  complained  of  what  had  been  done,  and,  if  she 
had,  the  testimony  shows  that  she  has  received  all  of  the  estate,  in 
the  way  of  advancements,  she  was  entitled  to. 

It  is  argued  that  the  married  women  could  not  consent  to  such  an 
arrangement.  Their  husbands,  however,  could,  and  with  a  large 
personal  estate  and  the  husband  of  Mi*s.  Groom  regarding  it  as  essen- 
tial to  his  wife's  interest  that  the  estate  should  be  managed  by  H.  P.- 
Thompson, as  agent,  we  perceive  no  reason  why  it  is  not  binding  od 
her,  and  particularly  when  she  was  as  often  consulted  as  the  others, 
and  perhaps  originated  the  scheme  for  the  purpose  of  relieving  all 
the  parties  from  liability. 

Mrs.  Groom,  the  daughter,  is  now  dead,  and  her  son,  H.  T.  Groom, 
Is  alone  prosecuting  this  appeal.  The  commissioner's  report,  and  the 
chancellor  following  it,  has  adjudged  that  the  assets  received  by 
H.  P.  Thompson  from  his  father's  estate  was  sufftcient  to  pay  the 
indebtedness;  and  while  this  may  not  be  accurate,  it  is  manifest  that 
the  extent  and  character  of  the  assets  received  are  uncertain,  and 
the  payments  made  equally  so,  and  if  the  chancellor  erred,  the  party 
causing  this  loss,  and  at  whose  instance  the  scheme  w^is  undertaken, 
ought  not,  when  the  wreck  occurs,  reap  the  benefit  of  what  is  left» 
at  the  expense  of  all  the  other  children. 

The  principal  question  in  this  case,  and  the  one  necessary  to  be 
considered,  is  the  charge  made  against  Mrs.  Groom  of  $11,250  as  an 
advancement,  made  to  her  by  her  father.  The  sum  constituting  the 
advancement  is  made  up  of  the  interest  of  the  husband  of  Mrs. 
Oroom  in  a  partnership  between  her  husband  and  the  father,  in  a 
contract  with  the  government,  for  the  purchase  of  mules  during  the 
war. 

Under  our  statute,  as  held  by  this  court  in  Bowles  v.  Winchester, 
18  Bush,  — ,  the  object  is  to  make  all  equal  in  the  distribution  of 
the  estate,  and  the  intention  of  the  testator  has  but  little  weight  in 
controlling  the  chancellor  when  called  on  to  determine  what  is  and 
what  is  not  an  advancement.  If  there  has  been  a  gift  of  money  or 
property,  the  heir  or  child  must  account  for  it,  unless  within  the  ex- 
ception made  by  the  statute,  and  that  is :  '^The  mere  maintenance 
or  education  of  the  child,  without  any  view  to  a  settlement,  will  not 
be  held  to  be  an  advancement." 

In  the  present  case  the  deceased  and  his  son-in-law.  Groom,  en- 
tered into  a  partnership  to  furnish  the  government  certain  mules, 
and  from  the  venture  made  a  considerable  sum  of  money.  From 
the  prcK)f  it  is  plain  that,  if  there  had  been  a  loss.  Groom  would 
have  sustained  his  proportion,  because  he  was  an  equal  partner,  and 
if  profit  was  made  he  shared  the  profits. 

15 
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There  had  been  no  investment  made  by  the  deceased  of  any 
money  Into  the  partnership  exceeding  the  amount  put  in  by  Groom ; 
in  fact,  it  only  appears  that  they  were  partners — nothing  more.  If 
the  father,  with  a  capital  invested,  should  give  to  his  son  or  son-in- 
law  a  part  of  the  profits,  it  would  doubtless  bfe  regarded  as  an  ad- 
vancement, or  where  a  contract  had  been  made  by  the  father  that 
must  necessarily  prove  valuable,  an  interest  in  it  given  the  son-in- 
law  might  be  regarded  as  an  advancement. 

It  is  not  shown  who  obtained  this  contract  from  the  government. 
Groom,  the  son-iu-iaw,  although  involved,  was  a  man  of  means  and 
cr^it.  He  may  have  obtained  the  contract,  or  by  his  labor  contrib- 
uted as  much  or  more  to  make  it  profitable  than  the  decedent. 
Groom,  in  fact,  as  appears  from  this  record,  was  the  one  to  aid  all 
these  parties,  including  the  decedent  in  his  life-time,  when  in  pe?u- 
niary  trouble,  and  that  the  government  contract  proved  benencial, 
and  the  statement  made  to  others  by  the  decedent  that  it  was  an 
advancement,  does  not  make  it  such.  The  chancellor,  therefore, 
erred  in  charging  Mrs.  Groom  with  advancements  exceeding  $2,500. 
This  sum  will  fully  cover  all  advancements  made  to  her. 

The  testimony  is  conflicting  as  to  the  value  of  the  advancements 
made  to  Mrs.  Moore,  and,  under  the  proof,  we  think  the  sum 
charged  to  her,  $11,250,  was  proper. 

The  Judgment  is  reversed,  with  directions  to  charge  Mrs.  Groom 
with  $2,500  as  advancements,  and  no  more.  For  this  error  the  judg- 
ment is  alone  reversed,  with  directions  to  correct  it  on  the  return  of 
the  case.    Remanded  for  that  purpose. 

Judge  Holt  not  sitting. 


Frank  v.  Urez. 
(Filed  June  18,  1891.) 

Wills — Devise  to  wife  and  children — It  may  be  regarded  as  settled  law, 
that  where  a  husband  devised  his  estate  to  his  wife  and  children,  the  wife 
takes  a  life  estate,  with  remainder  to  the  children,  unless  a  contrary  inten- 
tion appears  in  the  will. 

A  husband  devised  his  estate  to  "my  dear  wife,  Anna,  for  her  own  use  and 
the  benefit  of  our  children  forever/*  and  the  wife  was  appointed  guar- 
dian for  the  minor  children.  Held — That  under  the  will  the  wife  takes 
a  life  estate,  and  the  children  the  remainder. 

L.  N.  Dembitz  and  E.  8.  Watts  for  appellant. 

Byron  Bacon  and  Ernest  McPherson  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  is  here  for  a  construction  of  the  will  of  Peter  Frank. 
After  the  payment  of  debts  he  devises  as  follows : 

/*The  rest  and  residue  of  my  estate,  real,  pei-sonal  and  mixed,  I 
give  and  bequeath  to  my  dear  wife,  Anna  Maria  Frank,  for  her  own 
use,  and  the  benefit  of  our  children,  forever. 

*'I  hereby  appoint,  nominate  and  constitute  my  wife,  Anna  Maria, 
executrix  of  this,  my  last  will,  and  guardian  of  our  minor  children. 
I  request  that  she  may  be  allowed  to  qualify  without  any  bond  or 
security." 
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The  testator  left  two  children,  and  one  of  them,  Charles  Frank 
has  filed  this  petition,  claiming  a  joint  interest  in  the  estate  with  his 
mother.  The  principal  question  is :  Does  this  son  take  an  interest 
€qual  with  the  mother  with  the  right  to  the  present  use  and  enjoy- 
ment,  or  does  he  take  a  remainder  interest;  in  other  words,  is  the 
mother  a  life  tenant  of  the  whole  estate?  The  chancellor  held  that 
«he  took  the  estate  for  life,  and  in  this  conclusion,  we  concur.  The 
rule  of  construction  in  relation  to  conveyances  and  devises  by  a  hus- 
band to  his  wife  and  children  is  unexplained.  To  give  to  the  wife 
An  estate  for  life,  remainder  to  the  children,  for  otherwise  the 
bounty  of  the  husband,  by  the  death  of  the  wife,  might  pass  to 
those  strangers  in  bloi>d  to  thegrantor  or  testator.  This  is  one  reason 
why  the  devise  in  this  case  should  be  construed  as  vesting  the  wife 
with  a  life  estate  only. 

The  devise,  however,  does  not,  by  any  reasonable  construction 
vest  the  wife  with  a  fee  to  any  part  of  the  estate.  He  gives  to  his 
wife  the  use,  not  the  fee,  and  this  use  can  last  no  longer  than  her 
life.  The  residue  of  my  estate  1  give  to  my  dear  wife,  for  her  own 
use,  and  the  benefit  of  our  children^  forever.  The  children  hold 
forever,  that  is,  are  vested  with  the  remainder  in  lee,  subject  to  the 
devise  made  directly  to  the  wile,  not  in  fee,  but  for  her  own  use. 
The  intention  of  the  testator  is  plain,  as  much  so  as  if  he  had  in  ex- 
press terms  devised  the  estate  to  his  wife  for  life,  remainder  to  his 
<;hildren.  This  is  a  much  stronger  case  in  favor  of  the  construction 
given  below  than  any  of  the  cases  reported,  and  must  take  it 
without  the  rule  of  construction  making  the  devisees  joint  tenants 
In  Keoing  v.  Craft,  87  Ky.,  —  the  devise  was  to  the  wife  and  child 
for  their  sole  use  and  benefit— the  use  and  benefit  applied  to  both  the 
wife  and  child  in  that  case;  still  it  was  held  that  the  wife  had  only  a 
life  estate. 

In  Davis  v.  Hardin,  80  Ky.,  —  it  was  said  in  a  conveyance  by 
the  husband  to  his  wife  and  children  there  is  no  reason  to  suppo^ 
that  the  husband  intended  they  should  take  as  joint  tenants.  It  may 
be  r^arded  as  settled  law  in  cases  w  here  the  devise  is  by  the  hus- 
band directly  to  his  wife  and  children,  that  the  wife  takes  a  life  estate 
only,  unless  there  is  something  else  in  the  will  showing  a  contrary 
intention.  ^ 

It  is  argued  that  the  third  clause  of  the  will  by  which  the  testator 
appoints  his  wife  guardian  of  his  minor  children  indicates  a  purpose 
to  vest  in  the  children  a  joint  interest  with  the  mother.  We  think 
JBUch  a  provision  is  not  suflicient  to  destroy  the  plain  intent  of  the 
testator  in  a  previous  clause  of  the  will  by  which  he  devises  the  me 
of  the  estate  only  to  hU  wife.  Suppose  he  had  given  the  estate  to 
the  wife  for  life,  remainder  to  his  children,  and  then  appointed  her 
guardian,  would  such  a  provision  have  converted  the  meaning  of 
the  words  life  estate  into  a  fee  simple  f  We  think  not,  and  further 
that  a  devise  directly  to  the  wife  of  the  use  of  the  estate  is  equally 
ii8  convincing  as  to  the  character  of  the  estate  intended  to  be  given 
the  wife  as  a  devise  directly  for  life.  Besides,  one  engaged  in  the 
ordinary  pursuits  of  life  and  unacquainted  with  the  legal  status 
of  wife  and  children  might  very  well  suppose  that  such  a  will 
Ijave  to  the  wife  the  custody  of  the  children  and  was  necessary 
for  that  purpose,  but  if  this  reason  is  not  sufficient,  this  court 
because  of  the  appointment  by  will  of  the  wife  as  guardian,  woulci 
not  destroy  what  was  manifestly  the  intent  of  the  devisor,  and  that 
was  to  give  the  wife  a  life  interest  in  his  whole  estate. 

The  case  of  Coneton  v.  Porter,  7  Ky.  Law  Rep.,—  is  unlike  this 
<»8e.    There  the  testator  gave  all  his  property  to  his  wife,  she  to 
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act  as  guardian  and  have  full  control  of  his  estate  without  any  se- 
curity being  exacted  of  her. 

Now,  if  tne  testator  in  that  case  had  made  no  other  devise  it  would 
have  been  held  that  the  mother  took  a  life  estate,  but  the  testator  pro- 
ceeds if  she  should  at  any  time  marry  she  should  retain  one-third  of  the 
estate,  the  remainder  to  be  equally  divided  among  his  four  children. 
The  testator,  in  the  event  of  marriage  by  the  wife,  was  changing  the 
devise,  and  ai  the  came  time  making  a  disposition  of  his  entire  es- 
tate, and  this  court  held  that  the  purpose  of  the  husband  was  to  give 
the  wife  one-third  absolutely  of  the  estate  and.  the  balance  to  be 
equally  divided  between  his  children,  not  in  the  future,  but  at  the 
marriage  of  the  wife.  The  case  is  unlike  the  one  before  us,  and  does 
not  sustain  the  views  of  counsel. 

We  think,  however,  this  case  should  be  reversed,  that  a  settlement 
may  be  had  of  the  accounts  of  the  executrix.  No  settlement  has 
ever  been  made  or  an  inventory  of  the  estate.  The  appellant  is  at 
least  entitled  to  know  what  estate  was  left  by  his  father.  Reversed 
and  remanded  that  a  settlement  may  be  had. 


KENTUCKY  SUPERIOR  COURT. 


L.  &  N.  R.  R.  Co.  V.  Kellem's  adm'x. 

{Filed  May  11,  1891.) 

Joinder  of  actions — In  order  that  several  causes  of  action  may  be  nnited, 
they  must  not  only  affect  the  same  parties,  but  the  parties  must  be  affected 
in  the  same  right ;  therefore,  a  personal  representative  can  not,  in  a  sinfifle 
action,  recover  damages  for  the  mental  and  bodily  suffering  of  his  intestate, 
and  also  recover  under  section  3,  of  chapter  57,  General  Statutes,  for  the 
loss  of  his  intestate's  life,  as  the  recovery  under  the  former  cause  of  action 
is  for  the  benefit  of  his  general  estate,  while  under  the  latter  it  is  for  the- 
sole  use  and  benefit  of  his  widow  and  children. 

Wm.  Lindsay  and  H.  C.  Martin  for  appellant. 

J.  P.  Hobson  and  J.  C.  Poston  for  appellee. 

Appeal  from  Hart  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

Chapter  10  of  the  General  Statutes  provides  that  an  action  for  per- 
sonal injury  to  a  deceased  person  may  be  brought  by  his  personal 
representative;  and  in  section  3,  chapter  57,  it  is  enacted  that  if  the 
life  of  any  person  is  lost  by  the  wifful  neglect  of  another,  then  the 
widow,  heir,  or  personal  representative  shall  have  a  cause  of  action 
to  recover  damages  therefor. 

In  February,  1888,  William  Kellem  died  from  iniuries  received 
by  being  struck  by  a  train  of  cars  on  appellant's  road.  His  widow, 
the  appellee,  qualified  as  his  administratrix,  and  in  her  fiducial 
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<»pacity  brought  this  action  against  the  appellant  for  damages  for 
the  injuries  by  him  sustained. 

In  the  first  para«n^aph  of  her  petition,  found  under  the  provisions 
of  chapter  10,  after  stating  his  death  and  her  qualification  as  his 
personal  representative,  she  alleged  that  a  train  of  ears  on  appel- 
lant's road  ran  over  her  intestate,  cutting  off  his  leg  and  causing 
him  great  anguish  of  mind  and  body,  thereby  disabling  him  and 
destroying  his  capacity  to  earn  a  living  for  the  remainder  of  his  life, 
all  ot  which  was  done  by  the  gross  negligence  and  carelessness  of 
the  appellant's  servants.  She  fixed  her  damages,  as  administratrix, 
at  $20,000. 

In  the  second  paragraph  she  alleged  that  she  was  the  widow  of 
Keilem,  and  that  his  life  was  lost  and  destroyed  by  the  wilful  neg- 
ligence of  the  appellants.  This  paragraph  was  found  under  the 
provisions  of  section  3,  chapter  67,  and  she  fixed  her  damages  there- 
under at  $20,000. 

The  court,  on  appellant's  motion,  ordered  the  appellee  to  elect 
which  course  of  action  she  would  prosecute ;  whereupon  she  elected 
to  proceed  under  the  second  paragraph  of  her  petition. 

She  then  filed  an  amendment  to  this  paragraph,  alleging  the  same 
facts  in  substance  as  were  allied  in  the  first  paragraph.  This  plead- 
ing was,  on  appellant's  motion,  stricken  from  the  files  when  she 
added  to  it  the  words,  '*her  intestate  being  in  defendant's  employ- 
ment at  the  time  of  the  said  injury,"  which  the  court  then  permit- 
ted to  be  filed  against  the  objection  of  the  appellant. 

From  a  judgment  recovered  by  the  appellee  under  these  pleadings 
this  appeal  is  prosecuted. 

There  were  two  distinct  causes  of  action  set  up  in  the  petition, 
and  the  court  properly  required  the  appellee  to  elect  which  one  she 
would  prosecute;  but  when  the  amendment  to  the  second  paragraph 
was  filed  we  find  that  she  was  still  prosecuting  her  two  causes  of 
action,  but  in  one  paragraph,  rather  than  two. 

Section  83  of  the  Civil  (;ode  provides  that  several  causa'?  of  action 
may  be  united  if  each  affect  ail  the  parties  to  the  action.  Mr.  Bliss, 
in  his  work  on  Code  Pleading,  section  117,  says:  **But  the  several 
caases  thus  united  must  not  only  affect  the  same  parties,  but  they 
must  be  affected  in  the  same  right;  thus  one  *  *  can  not  sue  or 
be  sued  as  executor,    *    *    and  in  his  personal  capacity." 

Dothe  cauvses  of  action  here  affect  the  same  parties?  We  think 
not.  The  benefit  of  any  judgment  recovered,  under  the  provisions 
of  chapter  10,  inures  to  the  intestate's  general  estate,  while  the 
actions  authorized  by  the  third  section  of  chapter  57  can  only  be 
brought  for  the  use  and  benefit  of  the  widow  and  children  of  the 
deceased.  Under  this  rule  any  damages  awarded  for  Kellem's  suf- 
fering before,  his  death  would  belong  to  his  personal  representative, 
while  the  damages  awarded  for  his  death,  caused  by  appellant's 
wilful  negligence,  must  be  free  from  the  claim  of  his  administratrix 
or  creditoi's,  and  must  belong  solely  to  his  widow  and  children. 

In  (^nnor's  adm'x  v.  Paul,  11  Bush,  14-3,  it  was  contended  that 
for  the  bodily  and  mental  suffering  of  the  intestate,  his  death  not 
being  inunediate,  the  cause  of  action  to  this  extent  survived  to  his 
personal  representative,  while  under  our  statute  the  widow  could 
maintain  an  independent  action  for  his.death.  The  court  held  that 
the  acts  causing  the  death  of  a  party  from  either  wilful  or  ordinary 
negligence,  constituted  but  one  cause  of  action,  whether  the  meas- 
ure of  recovery  sought  is  for  the  sufifering  of  the  intestate  during  his 
life  or  for  the  wilful  negligence  causing  his  death,  and  that  the  party 
entitled  to  bring  the  action  must  make  his  election.  r^^^^Tr> 
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A  judgment  in  favor  of  the  personal  representative  for  the  men- 
tal and  bodily  suffering  of  Connor  w'as  held  to  be  a  bar  to  the  prose- 
cution of  that  action,  for  the  benefit  of  his  widow  for  his  death,, 
under  the  statute. 

If  in  such  cases  two  separate  actions  can  not  be  maintained,  then 
two  causes  of  action  embraced  in  one  jjetition  are  not  allowable. 

The  court,  therefore,  erred  in  permitting  the  amendment  to  the 
second  paragraph  to  be  filed,  and  in  permitting  the  introduction  of 
any  evidence  upon  the  cause  of  action  therein  set  forth. 

The  Judgment  is,  therefore,  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Cablisle  &  Miller's  Station  T.  P.  R.  Co.  v.  Royse. 

(I^ilei  Mat/ 2),  1891.) 

Right  of  hiisbamfs  creditors  to  subject  produce  of  ivije^s  land — Where  the  ho8- 
band  agrees  with  the  wife  that  she  shall  give  her  personal  attention  to  th& 
oultivation  of  her  own  land,  and  out  of  the  proceeds  maintain  herself  and 
children,  while  he  engages  in  other  basiness,  and  the  agreement  is  carried 
ont,  the  creditors  of  the  hasband  can  nut  subject  the  produce  of  the  land, 
whether  it  be  regarded  as  the  wife's  separate  estate,  or  be  treated  as  her 
general  estate  which  has  not  been  reduced  to  possession  by  the  husband, 
and,  therefore,  sooh  as  she  has  the  right  to  have  the  chaLcellor  settle  on  her 
as  against  her  hobbaud's  creditors. 

Kennedy  &  Son  for  api^ellant. 

Ross  c&  Owens,  John  P.  Norvell  and  Hanson  Kennedy  for  appellee. 

Appeal  from  Nicholas  Chancery  Court. 

Opinion  of  thv*  court  by  Judt;e  Barbour. 

If,  as  appellant's  counsel  so  earnestly  insists,  IMrs.  Royse's  hus- 
band, in  addition  to  bis  insolvency,  is  a  dishonest,  unscrupulous 
man,  it  hut  affords  an  additional  reuson  for  sustaining  the  judgment 
of  the  chancellor. 

It  is  admitted  that  Roysc  was  insolvent;  that  the  100  acres  of 
land,  on  which  the  wheat  in  controver^^y  was  grown,  was  her  gen- 
eral estate,  conveyed  to  her  by  her  fatlier.  Prior  to  1880  the  land 
had  been  rented.  The  rent  notes  were  payable  to  her  and  she  col- 
lected the  money.  Mrs.  Royse's  evidence,  wliich  is  supported  by 
facts  and  circunistancts  testified  to  by  disinterested  witnesses,  shows 
that  her  husband  from  March,  1885,  to  June,  1886,  worked  for  a 
company,  traveling  through  Kentucky  and  Indiana,  at  a  salary  of 
$50  per  nionth  and  expenses.  While  traveling  in  Kentucliy,  which 
was  from  March  to  September,  1885,  he  visited  his  home  about  once 
a  month.  After  going  to  Indiana  in  September  he  never  visited 
home  but  once  until  hisL  final  return  in  June. 

Before  leaving  for  Indiana  it  was  agreed  that  his  wife  was  to  take 
the  farm  the  following  March,  at  the  expiration  of  the  tenant's 
term,  and  cultivate  it,  and  out  of  the  proceeds  maintain  hereelf  and 
her  five  children — the  oldest  a  boy,  sixteen  years  old,  and  the  young- 
est a  girl,  three  years  old.  In  pursuance  of  this  agreement  shebought 
the  seed  wheat,  paying  for  it  out  of  her  rent  money,  and  had  it  put 
in,  and  when  ripe  had  it  harvested,  paying  all  the  expenses  (except 
the  services  of  her  boys)  with  her  own  money.    In  the  meantime 
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Bhe,  out  of  her  own  means,  her  husband  contributing?  nothing,  sui>- 
ported  herself  and  her  children.  Her  husband  occasionally  sent  her 
money,  but  this  she,  according  to  his  directions,  paid  to  his  credi- 
tors.   The  other  crops  raised  by  her  were  of  but  little  consequence. 

This  wheat  grown  by  her  was  attached  by  the  appellant,  a  credi- 
tor of  her  husband.  She,  upon  the  facts  stated,  asserted  her  claim,  . 
and  the  chancellor  adjudged  the  wheat  to  her,  or  rather  its  proceeds, 
it  having  been  sold  by  a  receiver^  It  further  appears  that  the  pro- 
ceeds of  the  wheat  were  necessary  for  the  support  of  the  wife  and 
children,  they  having  no  other  property  but  the  land  and  a  little 
stock. 

"Marriage  gives  to  the  husband  the  right  to  the  use  of  the  land  of 
the  wife,  and  where  they  reside  upon  the  land  and  it  is  cultivated 
by  or  under  the  control  of  the  husband,  the  produce  belongs  to  him 
and  not  to  her.  Creditors  of  the  husband  have  no  right  to  insist 
thatfhe  shall  exercise  his  right  and  claim  the  use  of  his  wife's  land; 
but  if  he  does  so,  the  use  becomes  his,  and  the  produce  of  the  land 
is  in  no  sense  the  property  of  the  wife.''  Trimble  v.  Kedman,  8 
Ky.  Law  Rep.,  181. 

And  in  the  same  case  the  court  says:  "It  is  only  where  the  legal 
right  of  the  husband  has  not  been  perfected  that  the  chancellor  can 
intervene  to  protect  the  wife  against  the  claim  of  his  creditors." 

The  cai>e  before  us  differs  from  the  one  cited  in  this:  there  the 
hasband  exercised  the  control ;  here  he  expressly  renounced  it. 

In  MorehetKi  v.  Myall,  14  Bush,  477,  where  the  wife  claimed  the 
corn  grown  on  her  land  against  her  husband's  creditor,  the  court 
said :  "  rhe  failure  of  the  husband  to  take  possession  of  the  personal 
estate  of  his  wife  does  not  divest  him  of  the  title  to  it,  and  the  alle- 
gation that  he  settled  such  property  on  his  wife  is  a  mere  conclusion 
of  law.  It  was  the  duty  of  the  i'emale  plaintiff  to  allege  and  prove 
that  either  the  corn  levied  on  was  her  separate  estate,  independent 
of  the  relation  between  her  and  her  husband,  or,  that  if  it  was  het 
genend  estate,  then  that  she  had,  by  a  contract  with  her  husband, 
which  was  positive,  unmistakable  and  unequivocal,  been  vested 
with  a  separate  estate  therein."  In  this  case  the  allegations  are  spe- 
cific, and  we  think  that  the  evidence  clearly  and  unmistakably 
establishes  the  allegations. 

This  court  held  in  Burks  v.  Chapman,  II  Ky.  Law  Rep.,  261, 
that  "if  the  husband  takes  possession  of  toe  wire\s  land  and  usi*s  it, 
he  thereby  makes  the  issues  out  of  it  his  property  and  liable  to  his 
debts;  but  if  he  rents  it  out,  no  matter  whether  for  money  rent  or 
rent  in  kind,  the  rent  is  not  subject  to  his  debts,  but  is  exempt,  for 
the  benefit  of  the  wife,  from  seizure  under  execution."  General 
►Statutes  <'hapter  52,  article  2,  sections  1  and  2. 

To  the  same  effect  is  Barnes  v.  Burbridge,  11  Ky.  Law  Rep.,  134, 

If,  as  said  by  Judge Cofee,  in  Trimble  v.  Redman,  "creditors  of  the 
hu8t>and  have  no  riy:ht  to  insist  that  he  shall  exercise  his  right  and 
claim  the  use  of  his  wife's  land,"  and,  if  the  land  is  rented,  the 
rents  can  not  be  subjected  by  the  husband's  creditors,  we  can  see 
no  reason  why  the  husband  can  not  agree  with  the  wife  that  she 
shall  give  her  personal  attention  to  ihe  cultivation  of  her  own  land, 
and  out  of  the  proceeds  maintain  herself  and  children  while  he  en- 
gages in  other  business. 

It  matters  not  what  the  character  of  the  husband  may  be,  Mrs» 
Boyse  appears  before  the  chancellor  with  clean  hands,  and  exhibits, 
by  this  record,  a  meritorious  cause.  Whether  the  wheat,  under  the 
agreement  between  her  and  her  husband,  be  regarded  as  her  sepa- 
rate estate  (C^iimpbell  v.  Galbreath,  12  Bush,  464),  or  whether  it  be  ^t^ 
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treated  as  her  general  estate,  which  had  not  been  reduced  to  posses- 
sion by  the  husband,  and,  therefore,  such  as  she  had  the  riefht  to 
have  the  chancellor  settle  on  her  as  ap:ainst  the  husband's  creditors; 
the  husband's  creditors  have  no  right  to  subject  it  to  their  debts, 
leaving  the  wife  and  her  infant  children  destitute. 
The  judgment  is  affirmed. 


L.,  St.  L.  &  T.  R.  R.  Co.  v.  Barbett,  &c. 
{Filed  June  17,  1891.) 

1.  Damage  to  crops  in  construction  of  railroad — Condemnation  proceedings  not  a 
bar — Proceedings  by  the  defendant,  a  railroad  company,  to  condemn  a  rifs^ht 
of  way  through  plaintiff's  land,  do  not  constitute  a  bar  to  this  action^o  re- 
cover damages  for  the  injury  done  to  plaintiff's  crops  by  the  negligent  con- 
duct of  defendant's  employes  in  unnecessarily  pulling  down  fencing,  whereby 
stock  entered  upon  plaintiff's  crops  and  destroyed  them,  none  of  the  dam- 
ages claimed  in  this  action  having  been  recovered  in  the  condemnation  pro- 
ceedings. 

2.  Form  of  judgment — Where  judgment  is  sought  against  only  one  of 
several  defendants,  and  this  fact  is  made  manifest  throughout  the  whole 
record,  a  judgment  "that  the  plaintiffs  recover  of  said  defendant,"  without 
naming  the  defendant,  is  sufficiently  specific  to  be  enforced.  But  if  the 
judgment  can  not  be  enforced  it  is  void,  and  before  the  appellant  can  pros- 
ecute an  appeal  he  must  make  a  motion  in  the  lower  court  to  set  it  aside. 

8.  Landlord  and  tenant — Right  of  action  Jor  injury  to  crops — Although  a  part 
of  the  crop  claimed  to  have  been  damagad  was  cultivated  by  the  plaintiff's 
tenants  upon  the  shares,  yet  as  plaintiff  made  a  contract  with  the  tenants 
that  he  would  be  responsible  to  them  for  all  damages  done  to  their  interests 
in  said  crops  by  the  construction  of  the  road,  he  is  entitled  to  recover  the 
entire  damages. 

Helm  ^  Bruce  for  appellant ;  Sweeney,  Ellis  &  Sweeney  for  appellees. 

Helm  &  Bruce  for  appellant. 
Sweeney,  Ellis  jfe  Sweeney  for  appellees. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Judge  Young. 

The  only  question  before  this  court,  in  this  case,  is  the  common 
law  action  for  damages. 

The  petition  alleges  that  the  appellant  was  engaged  in  construct- 
ing a  railroad  througli  appellees*  farm,  and  that  the  road  ran 
through  the  farm  for  the  distance  of  three  miles,  and  that  they  had 
large  crops  of  corn,  tobacco  and  grass  growing  on  said  farm,  and 
that  said  appellant,  through  its  employes,  wrongfully  and  negli- 
gently tore  down  the  fencing  on  said  farm,  thereby  exposing  their 
crops,  and,  in  consequence  thereof,  said  crops  have  been  depredated 
upon  by  cattle,  horses,  mules  and  hogs,  and  that  they  have  injured 
and  destroyea  said  crops  to  the  amount  of  $600.  By  an  amended 
petition  they  file  an  itemized  ai-count  of  damage  amounting  to  $880, 
.and  they  pray  judgment  for  said  amount. 

The  appellant,  in  its  various  answers,  only  traverses  the  allega- 
tions of  the  various  petitions. 

Counsel  for  appellant  insist  that  the  claim  for  damages  occasioned 
by  the  destruction  of  the  lences,  and  the  damages  resulting  to  the 
crops  by  felling  trees  and  blasting  stumps,  were  all  included  in  the 
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<x>ndemnation  proceedings  to  condemn  said  right  of  way.  This  is 
not  an  action  to  recover  for  the  destruction  of  the  fencing,  occasioned 
by  the  construction  of  tiie  road  through  the  farm,  but  it  is  to  recover 
for  the  damage  done  the  crops,  occasioned  by  the  negligent  conduct 
of  appellants  employes  in  pulling  down  unnecessarily  and  wrong- 
fully the  fencing  of  appellees,  whereby  stock  entered  in  and  upon 
appnellees'  growing  crops  and  destroyed  them ;  and  we  fail  to  see 
how  or  in  what  way  appellees  could  recover  in  proceedings  to  con- 
4lemn  the  right  of  way  for  such  damages.  Besides,  the  appellee  tes- 
tifies that  none  of  the  damages  claimed  in  this  action  were  recovered 
in  the  condemnation  proceedings. 

Counsel  insists  that  this  case  should  be  reversed,  because  it  can  not 
be  told  from  the  Judgment  itself  which  of  the  three  defendants  the 
judgment  is  against.     It  is  true  that  Judgments  should  show  the 

Elaintiff  who  recovers,  the  defendant  against  whom  the  recovery  is 
ad,  and  the  special  thing  or  the  amount  of  money  recovered.  But 
when  the  judgment  is  sought  against  only  one  of  the  several  de- 
fendants, and  this  fact  is  made  manifest  throughout  the  whole  rec- 
ord, we  can  not  well  see  how  any  serious  trouble  can  grow  out  of 
the  general  terms  of  the  Judgment,  which,,  in  this  case,  is  **that 
said  plaintiffs  recover  of  said  defendant  the  sum  of  $744.'' 

The  appellant  was  acting  simply  upon  the  defensive,  and  if  the 
Judgment  is  such  as  can  not  be  enforced  against  it,  it  has  no  serious 
grounds  of  complaint;  and  further,  if  the  Judgment  can  not  be  en- 
forced, it  is  void,  and  before  the  appellant  can  prosecute  an  appeal 
he  must  make  a  motion  in  the  court  below  to  have  the  Judgment 
set  aside.    Carroll's  Code,  section  763. 

A  portion  of  the  crops  raised  upon  the  farm  and  that  is  claimed 
to  have  been  damaged  was  cultivated  upon  the  shares  by  tenants. 
Mr.  Hopkins,  the  landlord,  says  that  when  he  made  the  contract 
with  the  appellant,  by  ai;reeing  to  permit  it  to  construct  said 
road  through  the  iarui,  that  he  made  a  contract  with  the  tenants 
that  he  would  be  responsible  to  them  for  all  damages  done  to  their 
interests  in  said  crops;  and  each  of  said  tenants  testify  that  they 
have  no  interest  in  this  case,  and  state  that  the  contract  was  made 
with  Mr.  Hopkins. 

The  court  rejected,  and  rightfully,  the  damages  done  appellees  by 
persons  taking  their  apples  out  of  their  orchards. 

The  proof  in  this  case  clearly  establishes  the  damages  sustained 
by  appellees,  and  this  court  agrees  with  the. chancellor  in  the  amount 
Bs  fixed  by  him. 

Judgment  is  affirmt- d  with  damages. 


Maize  v.  Bowman. 

Cl^Ved  June  17,  1891.) 

Contract  for  sale  of  (king  huviitg  no  potential  txistence — Sale  of  mare  passes  foal 
— Ajsontract  by  plaiutiff  with  tue  owuer  of  a  inare,  by  which  he  was  to  take 
the  mare,  breed  her,  keep  her  until  the  colt  was  foaled  and  weaned,  and  re- 
inrn  her  to  the  owner,  retaining  the  colt  as  his  property,  for  which  he  was 
to  pay  a  certain  sum,  did  not  pass  the  title  to  the  colt,  which  had  neither  an 
actual  nor  potential  existence,  and  could  not,  therefore,  be  the  subject  of  a 
contract.  Therefore,  althougn  the  plaintiff  had  taken  the  mare  and  bred 
her,  yet  as  a  creditor  of  the  owner  had  her  levied  on  and  sold  under  execu- 
tion before  the  colt  was  foaled,  the  sale  of  the  mare  while  with  foal  passed 
the  title  to  the  foal  in  her  womb  to  her  purchaser.  . .  C^OOoIp 
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PresidiDf;  Judge  Barboar.  oononrring  in  the  reversal,  bot  diasenting  from 
the  reason  given  by  the  majority  of  the  court,  holds — 

First.  That  the  contract  was  not  simply  an  agreement  to  sell  a  thing  not 
in  existence,  bat  a  contract  for  the  letting  and  nse  of  a  thing  for  a  special 
pnrposjB,  and  the  plaintiff  had  the  right  to  hold  the  mare  as  against  the 
owner  or  any  one  else  until,  nnder  the  terms  of  his  contract,  he  had  received 
what  he  contracted  for. 

Second.  As  plaintiff  sued  defendant*  the  execution  purchaser,  for  the  re- 
covery of  the  mare  after  she  was  levied  oa  and  taken  from  him,  but  before 
she  hnd  given  birth  to  the  colt,  the  dismissal  of  his  petition  was  in  effect  a 
judgment  thtit  the  alleged  contract  was  not  a  valid  one,  and  is,  therefore,  a 
bar  to  this  notion  for  the  recovery  of  the  colt. 

Barnett.  Miller  Si  Barnett  for  appellant ;  Marshall  &  Lochre  and  Hum- 
phrey k.  Dnvie  for  appellee. 

Barnett,  Miller  &  Barnett  for  appellant. 

Marshall  &  Lochre  and  Humphrey  &  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Yost. 

Howard  Bowman  was  the  owner  of  a  mare.  The  appellee,  Hite 
Bowman,  his  brother,  made  a  contract  with  him  by  the  terms  of 
which  he  was  to  take  the  mare,  breed  her,  keep  her  until  the  eolt 
was  foaled  and  weaned,  and  return  her  to  Howard  Bowman,  the 
colt  to  be  the  appellee's  property,  for  which  he  was  to  pay  S75. 

He  took  the  mare  and  bred  her,  but  before  the  colt  was  foaled  the 
appellant,  a  creditor  of  Howard  Bowman,  had  the  mare  levied  upon 
and  sold.  At  the  sale  public  notice  was  ji:iven  of  the  appellee's  claim 
in  the  unborn  colt.  The  appellant  purchased  the  mare,  and  after 
the  birth  of  the  colt  appellee  brought  this  action  for  its  recovery. 

From  a  judjjment  rendered  in  his  favor  this  appeal  is  prosecuted, 
and  the  question  to  be  considered  is :  Did  the  agreement  between 
the  Bowmans  vest  the  title  to  the  colt  in  the  appellee?  The  contract 
was  plainly  executory  in  its  nature,  and  was  in  fact  only  an  agree- 
ment to  sell  something:  not  then  in  existence.  The  law  divides 
things  not  in  being  into  two  classes,  one  of  which  may  be  the  sub- 
ject of  a  contract  ot  sale,  while  the  othe^r  can  only  be  the  subject  of 
an  executory  contract.  Those  things  which  are  the  natural  product 
or  expected  increase  of  somethin*r  belonging  to  the  vendor,  have  a 
potential  existence  and  'may  be  sold,  but  the  vendor  can  not  make 
a  valid  sale  of  something  which  is  to  be  acquired  in  the  future. 
Benjamin  on  Saks. 

A  familiar  example  of  this  rule  is  laid  down  in  0  Bush,  318,  where 
the  court  says:  **Trees,  grass  and  corn  grnving  and  standing  in  the 
ground,  fruit  upon  trees,  and  wool  upon  the  sheep's  back,  may  be 
mortgaged.  *  *  *  When  the  crop  is  growing  it  may  be  mort- 
gaged or  sold,  but  when  the  fruit  is  to  be  obtained  from  the  tree 
that  is  thereafter  to  blossom  and  form  it,  or  the  grain  to  be  grown 
in  ground  thereafter  to  be  sown,  it  is  diflicult  to  conceive  how  such 
an  existence  can  be  given  it  as  to  make  it  the  subject  of  an  executed 
contract,  by  which  the  title  passes  to  the  purchaser." 

The  appellate  courts  of  the  States  have  uniformly  held  that  a 
mortgage  of  a  crop,  to  be  raised  on  a  farm  during  a  certain  term, 
passes  no  title  if  the  crop  was  not  sown  and  growing  when  the  mort- 
gage was  executed,  and  the  mortgagee  has  no  claim  against  the  pur- 
chaser of  a  crop  for  it  or  its  value. 

Said  the  court  in  Hutchinson,  McChesny  &  Co.  v.  Ford,  9  Bush» 

iDigitized  by  V 


MAIZE  V.    BOWMAN.  23$ 

318,  cited,  supra:  *' Agreements  to  sell  may  be  made  with  reference 
to  such  potential  interestR,  bat  no  such  agreements  as  would  vest  the 
party  buying?  with  title." 

In  Vinson  v.  Hallowell,  10  Btish,  538,  Hallowell  leased  Vinson  a 
tract  of  land,  and  in  the  contract  Vinson  pledpfed  the  crop  to  be 
KTOwn  on  the  land  for  the  jiayraent  of  the  rent.  Vinson  died  and 
his  widow  claimed  the  crop  as  exempted  property.  The  court  held 
that  Hallowell's  claim  to  the  property,  under  the  agreement  in  the 
lea£>e,  to  pledge  it  btfore  it  existed,  could  not  avail  against  the  rights 
of  the  widow  and  infant  children  secured  by  the  statute. 

The  law  in  regard  to  mortgages  and  other  liens  upon  property  to 
be  acquired  in  the  future,  applies  with  equal  force  to  sales  of  such 
property. 

When  the  contract  in  this  case  was  made  the  colt  had  neither  an 
actual  nor  potential  existence,  and  could  not,  therefore,  be  the  sub- 
ject of  a  contract.  As  the  contract  did  not  Vest  the  title  to  the  colt 
in  the  appellee,  it  follows  that  the  sale  of  the  mare  while  with  foal 
passed  the  title  to  the  foal  in  her  womb  to  her  purchaser.  7  Dana, 
18 ;  9  B.  M.,  126 ;  9  Ky.  Law  Rep.,  495. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judge  Barbour,  concurring  in  the  dfcision  but  not  in  the  reason- 
ing of  the  court,  delivered  the  following  opinion  : 

I  think  my  brother  judges  misapprehend  the  nature  of  the  con- 
tract between  the  appellee  and  his  brother. 

The  contract,  as  1  understand  it,  was  simply  this:  Howard  Bow- 
man, who  owned  a  mare,  in  consideration  of  $75  agreed  to  let  the 
appellee  take  her,  breed  her,  and  keep  her  until  the  colt  was  foaled 
and  weaned,  the  colt  to  be  the  appellee's  property.  Under  this  con- 
tract aj  pellee  took  the  mare,  bred  her,  and  had  her  in  his  possession 
when  she  was  levied  upon  and  taken  from  him.  When  she  was 
levied  on  she  was  with  foal,  and  afterwards  dropped  the  colt  in  con- 
troversy. That  the  contract  was  valid  and  binding  upon  the  parties 
and  everybody  else,  seems  to  me  to  be  too  plain  to  admit  of  serious 
discussion.  It  was  not  simply  an  agreement  to  sell  a  thing  not  in 
existence,  but  a  contract  for  the  letting  and  use  of  a  thing  for  a  spe- 
cial purptise. 

I  agree  that  a  contract  for  the  sale  of  the  fruit  expected  to  be 
grown  on  a  tree  that  has  not  blossomed,  or  the  corn  intended  to  be 
raised  in  a  field  that  has  not  been  planted,  is  not  enforceable ;  but 
clearly,  long  before  the  tree  has  leaved  or  blossomed,  its  owner  ctin 
make  a  valid  contract  with  another  whereby  the  latter  is  to  take 
poesefr'sion  of  the  tree,  care  for  it,  and  have  the  fruii  which  it  may 
bear.  So  with  the  corn,  the  owner  of  the  field  may  agree  with  an- 
other tnat  he  may  take  the  field  and  plant  it  in  corn  and  have  the 
crop. 

Here  appellee  had  the  possession  of  the  mare  and  had  the  right — 
assuming  that  the  contract  was  t>ona  Jide— to  hold  her  as  against 
Howard  Bowman  or  any  one  else  until,  under  the  terms  of  his  con- 
tract, he  had  received  what  he  had  contracted  for.  The  contract 
being  conceded,  the  appellant  had  no  right  to  seize  the  mare  or  to 
take  her  from  appellee's  possession. 

This  brings  us  to  the  ne.vt  question  which,  in  view  of  the  fact  that 
Judges  Yost  and  Young  have  agreed  upon  the  ground^  of  reversal, 
I  have  not  examined  into  as  fully  as  I  otherwise  would  have  done, 
and  that  is  the  question  of  t*es  culjudicata.  After  the  mare  in  the 
possession  of  the  appellee  was  levied  on  and  taken  from  himr^e        t 
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sued  the  appellant  for  her  recovery  (the  mare  had  not  then  given 
birth  to  the  colt),  relying  upon  the  contract  as  giving  to  him  the 
right  to  hold  the  mare.  He  had  no  right  except  by  virtue  of  the 
contract.  The  dismissal  of  his  petition  was  in  effect,  and  necessarily 
so,  a  judgment  that  the  alleged  contract  was  not  a  valid  one; 
whether  upon  the  ground  that  it  was  fraudulent,  as  is  stiil  urged 
here,  or,  in  the  opinion  of  the  court,  invalid  for  the  reason  given  in 
the  opinion  of  the  mtOority  of  this  court,  is  immaterial. 

It  seems  to  me  that  the  judgment  in  the  case  referred  to  concludes 
the  appellee  in  tliis  case,  and  for  that  reason,  and  not  the  one  given 
by  the  majority  of  the  court,  I  think  the  Judgment  should  be  re- 
versed. 


SUPERIOR  COURT  ABSTRACTS. 


BUC:  LEB^S    ADM^B   V.  BbBWEB*S    AI>M*B. 

Filed  June  10,  1891.    Appeal  from  Robertson  Cironit  Court.    Opinion  of  the 

conrt  by  Judge  Young,  dinmiAsint;. 

Right  of  administrator  to  prosecutt:  appeal — The  death  of  the  plaintiff  having 
been  suggested,  and  the  petition  aftorwnrd  dinmis^sed  for  want  of  prosecn- 
tiou,  no  offer  to  revive  having  been  made,  the  administrator  of  the  plaintiff 
can  not  appeal  from  the  judgment  by  merely  filing  in  this  court,  with  a 
copy  of  the  judgment,  a  certificate  of  the  county  court  clerk  showing  his 
appointment  as  administrator.  This  is  not  sufficient  to  show  his  right  to 
take  the  appe.'il. 

Winfield  Buckler  for  appellant  ;  Ross  &  Owens  for  appellee. 

Commonwealth  t.  XiiES,  &c. 

Filed  June  17,  1891     Appeal  from  Bath  Circuit  Court.   Opinion  of  the  court 

by  Judge  Young,  affirming. 

Distillers — Construction  of  prohibitory  liquor  law — A.n  act  of  February  15, 
1888,  to  prohibit  the  sale  and  use  of  spirituous,  vinous  and  malt  iiqnors  in 
Bath  county,  which  provides  for  the  repeal  of  all  laws  ^^authorising  the 
county  judge  of  said  county,  or  the  council  or  trustees  of  any  town  in  said 
county,  to  grant  license  to  retail  liquors,"  wns  intended  to  affect  only  those 
who,  by  esi:^Ling  laws,  were  required  to  procure  license  to  sell,  and,  there- 
fore, does  not  affect  distillers.  General  Statutes,  chapter  106,  article  2,  sec- 
tion 3. 

P.  VV.  Hardin  for  appellant ;  W.  S.  Gudgell  for  appellees. 

Cann  t.  Smiih,  &€. 

Filed  J?ne  17,  1891.     Appeal  from  Bracken  Circuit  Court.     Opinion  of  the 

court  by  Pre/iiding  Judge  Barbour,  affirming. 

Peremptory  instruction — As  there  was  no  evidence  tending  to  show  plain- 
tiff's right  to  recover,  a  peremptory  instruction  for  defendants  was  proper. 

R.  K.  Smith  for  appellant ;  John  B.  Clarke  for  nppellees. 
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.   HowABD  Inbubanoe  Compant  y.  Owens,  adm'b. 

Filed   June   17,  1891.      Appeal   from   Jefferson   Court  of  Common    Pleas, 
Opinion  of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  A  parol  agreement  by  an  insurance  agent  to  iftsue  a  policy  thereafter  to  be 
delivered  was  not  a  contract  of  insurance,  and  was  merged  in  a  subsequent  • 
written  contract. 

2.  Powers  of  agent — A  written  commission  by  an  insurance  company  to  A, 
constituting  bim  its  agent  *'with  full  power  to  receive  proposals  for  insur- 
ance in  Henderson  and  vicinity,  to  receive  moneys  and  to  counter*sign,  is- 
sue, renew  and  consent  to  the  transfer  of  policies  of  insurance  subject  to 
the  rules  and  regulations  of  said  company,  and  to  such  instructions  as  may 
from  time  to  time  be  given  by  its  officers,"  constituted  A  the  general  agent 
of  the  company  for  the  city  of  Henderson  and  vicinity,  and  the  court 
properly  so  instructed  the  jury  upon  an  issue  as  to  A's  authority  to  issue  a 
policy. 

S.  A  village  ten  miles  from  Henderson  should  be  regarded  as  in  the  vicin- 
ity of  Henderson,  within  the  meaning  of  the  authority  conferred  upon  the 
agent. 

4.  A  seeret  limitation  of  an  agent's  po7ver  does  not  prevent  third  parties  from 
dealing  with  him  to  the  full  extent  of  his  apparent  authority.  Therefore, 
private  instructions  to  the  agent  not  to  issue  at  any  price  *'on  rows  of  frame 
stores  and  their  contents"  did  not  affect  the  assured,  and  a  provision  in  the 
application  signed  by  the  assured  that  "agents  will  please  not  entertain  or 
forward  applications  for  insurance  on  buildings  in  frame  ranges  of  three 
or  more  buildings"  was  not  sufficient  to  put  the  insured  on  notice  as  to  the 
limitation  upon  the  agent's  powers,  asUhe  provision  in  the  application 
must  be  regarded  as  applying  to  a  mere  soliciting  agent  and  not  to  one  hav- 
ing plenary  power  to  accept  risks  and  issue  policies. 

o.  Loss  0/ property  before  delivery  of  policy — The  loss  of  the  property  after 
a  contract  of  fire  insurance  is  made  does  not  destroy  the  right  of  the  in- 
sured to  enforce  the  delivery  of  the  policy,  and  its  delivery  by  the  agent  i» 
good,  although  he  has  been  directed  by  his  principal  not  to  deliver  it. 

A.  E.  Wilson  and  Wm.  Lindsay  for  appellant;  R.  H.  Cunningham  and 
Bullitt  &,  Shield  for  appellee. 

FoBD,  Eaton  A  Co.  v.  Smith. 

Filed  June  17, 1891.    Appeal  from  Bourbon  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 
Partial  transcript — Schedule — This  court  can  not  upon  a   partial  transcript 

and  in  the  absence  of  a  bill  of  exceptions  reverse   the  judgment.     While  a 

schedule  is  filed,  yet  as  no  notice  of  its  filing  was  given  to  appellee  the  court 

must  treat  the  case  as  if  there  were  no  schedule. 
J.  W.  Lucas  for  appellants;  J.  H.  Brent  and  C.  T.  Hanson  for  appellee. 

Gbbhan  Insubanob  Co.  v.  Cubby,  Howabd  dk  Co. 

Filed  June  17,  1891.  Appeal  from  Fayette  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming. 
Insurance — Payment  by  company  having  notice  of  assignment  of  claim — Where 
one  who  had  a  demand  against  an  insurance  company  assigned  a  part  of  it, 
and  the  agent  of  the  company,  after  promising  the  assignees  to  try  to  se- 
cure their  claim,  secretly  compromised  with  the  claimant,  intentionally  con- 
cealing the  fact  from  the  assignees  until  it  was  too  late  for  them  to  protect 
themselves,  the  company  should  not  be  allowed  to  avail  itself  of  the  advan- 
tage thus  obtained. 

C.  J.  Bronston  and  Beaochamp  k,  Allen  for  appellant;  J.  D.  Hant  for  ap- 
pellees. 
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Gabothibs  y.  MoGhobd,  Nbal  Jb  Co. 

Filed  Jane  17,  1891.    Appeal  from  Washington  Ciroait  Coart.    Opinion  of 

the  coart  by  Judge  Yoan^,  reversing. 

1.  Prindpal  and  agent— k  special  agenoj  exists  when  there  is  a  delegation 
of  aathority  to  do  a  single  act,  and  if  a  special  Agent  exceeds  the  special 
and  limited  aathority  conferred  apon  him,  the  principal  is  not  bound  by  his 
acts,  bot  they  become  mere  nallities  so  far  as  he  is  concerned. 

3.  Same — A.  supposing  B  was  anthorized  to  buy  wheat  for  C,  offered  to  aeli 
him  some  wheat,  bat  B  informed  A  that  he  had  no  aathority  from  C  to  por- 
ohase  the  wheat,  and  thereupon  B,  at  A*s  request,  went  to  the  telephone  with 
A,  and  reported  to  G  the  offer  of  A  to  sell  the  wheat.  C  said  he  would  take  the 
wheat  npon  certain  conditions,  which  B  reported  to  A  as  he  understood 
them,  but  the  instrument  was  working  badly  and  B  did  not  hear  all  that 
was  paid.  Before  the  wheat  was  delivered,  B  received  a  letter  from  G  stating 
specifically  the  conditions  of  his  purchase,  and  this  letter  B  showed  to  A. 
In  this  action  to  recover  the  price  of  the  wheat,  A  claims  that  B  afterwards 
modified  the  contract.  ^<fA/— That  B  was  not  G's  agent  in  the  purchase  of 
the  wheat,  and  that  G  is  not  bound  by  any  change  in  the  contract  that  may 
have  been  made  by  B. 

J.  W,  8.  Clements  for  appellant;  W.  G.  MoChord  for  appellees. 

Fhcemix  Ixsubanob  Go.  v.  GooMaa. 

Filed  June  17,  1891.    Appeal  from  Daviess  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Fire  insurance — Notice  of  loss — Pleading— In  an  action  upon  a  policy  of 
fire  insurance,  which  required  the  assured  to  forthwith  give  written  notice 
of  the  loss,  an  allegation  that  the  notice  was  given  forthwith,  or  within  a 
reasonable  time,  was  not  essential  to  a  good  petition.  An  allegation  aa  to 
the  delivery  of  proofs  of  loss  was  sufficient,  as  the  proofs  in  effect  consti- 
tuted a  written  notice ;  and  whether  they  were  or  were  not  delivered  in  a 
reasonable  time  was^a  question  of  fact  which  should  have  been  raised  by 
answer.  Besides,  the  giving  of  notice  forthwith  was  not  a  condition  prece- 
dent to  the  liability  of  the  company,  it  being  sufficient  that  notice  was  given 
before  the  institution  of  the  action. 

2.  Same — Even  if  the  allegation  as  to  notice  was  essential  to  a  good  peti- 
tion, the  failure  to  take  advantage  of  the  defect  in  the  petition  by  a  demur- 
rer or  answer,  operated  as  a  waiver  of  the  notice. 

8.  Pight  of  insured  to  make  repairs— When  a  building  is  insured,  unless  there 
be  a  special  stipulation  to  the  contrary,  the  insured  has  the  right  to  make 
not  only  the  ordinary,  but  such  general  repairs  and  changes  as  msy  be  nec- 
essary or  convenient  to  make  the  building  better  serve  its  purposes,  accord- 
ing to  the  mode  customary  in  such  cases.  It  is,  therefore,  not  necessary  in 
such  cases  to  have  the  permission  of  the  company.  Therefore,  as  the  in- 
sured, when  he  procured  his  insurance,  made  known  his  intention  to  remove 
two  ell  rooms  and  build  two  others  in  their  place,  and  the  agent  oonaented 
to  it,  an  indorsement  upon  the  policy  of  "Permission  to  repair  bn«idiiig 
without  vacancy*'  must  be  regarded  as  meaning  something  more  than  ordi- 
nary repairs. 

4.  :>ame — As  the  addition  made  to  the  insured  building  increased  its  value, 
and  was  an  additional  stimulus  to  the  insured  to  preserve  his  property,  it 
did  not  increase  the  risk. 

6.  Failure  of  company  to  cancel— Even  if  the  improvements  were  snch  as 
the  insured  had  no  right  to  make,  yet  as  the  company,  upon  receiving  notice 
that  they  had  been  made,  did  not  avail  itself  of  the  provision  of  the  policy 
which  authorized  it  at  any  time  to  cancel  the  policy,  by  returning  the  un- 
earned premium,  its  liability  continued.  And,  although  negotiations  were 
pending  for  a  new  policy  when  the  property  was  destroyed,  yet  as  the  plain- 
tiff was  paying  for  the  indemnity  which  the  existing  contract  provided  for» 
the  company  is  liable. 
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6.  False  statements  in  application — The  plaintiff  is  not  responsible  for  the 
statements  in  the  application,  as  he  trasted  the  agent  to  write  it  oorreotly, 
and  did  not  read  it  or  know  what  it  contained. 

7.  Failure  to  disclose  incumbrance — Where  the  policy  provides  that  it  shall 
be  Toid  "if  the  assured  shall  not  be  the  sole  and  unconditional  owner  in  fee 
of  said  property,"  an  incumbrance  upon  the  property  will  not  invalidate 
the  policy  unless  it  is  material  to  the  risk. 

In  this  case  the  tract  of  land  upon  which  the  insured  building  was  situ- 
ated, comprised  142  acres,  and  was  worth  f  1,800.  The  house  was  insured  for 
$700.  There  was  a  vendor's  lien  for  |600.  HeiJ—ThKt  as  the  enforcement 
of  the  lien  would  not  have  affected  the  house  or  the  title  to  the  ground  on 
which  it  rested,  the  incumbrance  did  not  increase  the  risk,  and,  therefore, 
did  not  invalidate  the  policy,  there  being  no  misrepresentation  or  conceal- 
ment. 

Weir,  Weir  &  Walker  for  appellant ;  Sweeney,  Ellis  &,  Sweeney  for  ap- 
pellee. 

HxNBT  V.  Kline. 

Filed  June  20,  1891.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
icn  of  the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Granting  of  appeal  "by  r/^rit— Although  an  appeal  granted  by  the  lower 
€Onrt  has  not  been  dismissed,  the  clerk  of  this  court  has  the  right  to  grant 
an  appeal  if  the  appellant,  by  reason  of  his  failure  to  file  the  transcript  in 
time,  has  lost  his  right  to  prosecute  the  appeal  granted  by  the  lower  court. 

2.  Evidence  as  to  transaction  with  decedent — In  an  action  by  the  assignee 
opon  an  assigned  note,  the  payee,  with  whom  the  transaction  was  had,  be- 
ing dead,  the  defendant  is  not  a  competent  witness  for  himself  to  prove 
that  the  note  was  without  consideration,  although  there  may  be  no  liability 
to  the  plaintiff  upon  the  part  of  the  decedent's  estate  by  reason  of  the  as- 
aignment.  * 

R.  C.  Davis  and  J.  T.  A.  Baker  for  appellant ;  Muir,  Hey  man  &  Muir  for 
appellee. 

Paitbbson  v.  Pattsbsom. 

Filed  June  20,  1891.    Appeal  from  Scott  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Tlu  death  of  the  husband  pending  an  action  for  divorce  and  alimony  does 
not  relieve  his  estate  of  the  burden  of  paying  the  wife's  costs.  Therefore, 
upon  the  death  of  the  husband  pending  an  action  by  him  for  divorce  in 
which  the  wife  by  counter-claim  sought  a  divorce  and  alimony,  the  court, 
upon  the  wife's  motion,  properly  revived  the  action  against  the  husband's 
executor  in  so  far  as  it  was  necessary  to  enable  it  to  adjudge  to  the  wife  her 
attorney's  fee  as  a  part  of  her  costs,  and  properly  ordered  the  fee  to  be 
taxed  as  costs  to  be  paid  out  of  the  decedent's  estate,  there  being  no  claim 
that  the  wife  was  in  fault. 

2.  Waiver  of  notice  of  revivor — The  executor,  by  appearing  and  objecting 
to  the  revivor,  waived  ten  days'  notice  of  the  motion  to  revive,  as  his  objec- 
tion to  the  revivor  was  not  for  want  of  notice,  but  solely  upon  the  ground 
that  no  revivor  could  be  had  against  him. 

James  E.  Can  trill  and  A.  Duvall  for  appellant;  W.  B.  Fleming  and  Wm. 
liindaay  for  appellee. 

GlBDHSB,   ^.  V.   CoifMONWBAIiTH. 

Filed  June  20,  1891.    Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 

court  by  Judge  Young,  affirming. 

1.  Proceedings  by  auditor  against  defaulting  officer — The  auditor  may  proceed 
against  any  defaulting  sheriff,  clerk  or  other  person  authorized  to  collect  or 
receive  the  public  money,  revenue  or  tax  by  motion  or  by  action,  at  his  op- 
tion, at  the  next  term  of^oourt  after  defalcation,  or  at  a  succeeding  term,  in 
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his  discretion.  Section  1  of  article  11,  chapter  92,  General  Statutes,  i» 
merely  directory. 

2.  Same — The  only  defenses  that  may  be  made  to  such  an  action  are  those 
specified  in  section  7,  article  11,  chapter  92,  General  Statutes. 

D.  K.  Rawlings  and  John  L.  Scott  for  appellants;  P.  W.  Hardin  for  ap- 
pellee. 

NOBMAN,    AUDITOB    V.    EsLLEB. 

Filed  June  20,  1891.     Appeal  from  Franklin  Circuit  Court.    Opinion  of  th» 

court  by  Judge  Young,  affirming. 

Construction  of  statute -^kn  act  of  the  Legislature  provided  that  there  should 
be  paid  out  of  the  public  treasury:  **To  the  clerks  and  assistant  clerks  of  the 
Senate  and  House  of  Representatives  (10  per  day  each,  including  the  sec- 
ond assistant  clerks  in  both  House  and  Senate  from  the  date  of  their  ap- 
pointment. To  the  chief  clerks  and  assistant  clerks  of  the  House  of 
Representatives  and  Senate  $10  per  day  each  for  ten  days  after  adjourn- 
ment  to  complete  the  work  of  editing  acts  and  preparing  them  for  publica- 
tion." Held — That  this  act  was  not  intended  to  restrict  the  compensation 
to  be  paid  for  the  services  for  the  ten  days  succeeding  adjournment  to  the 
clerk  and  first  assistant,  but  was  intended  to  include  such  assistants  as  it 
was  necessary  to  employ  to  complete  the  work  within  the  time  assigned. 

P.  W.  Hardin  for  appellant;  Wm.  Cromwell  for  appellee. 
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Grashell,  &c,  v.  Knoll,  &e. 

Kreuskamp  v.  Knoll,  Ac. 

Kreuskamp  v.  Grashell,  surviving  partner,  Ac. 

Kreuskamp's  ex'or  v.  Sohleutker,  Ac. 

(Filed  Mai/  30,  iSQl^ Not  to  6e  reported.) 

Pai-inership — Appeals — Where  the  accounts  between  partners  are  in  a  con 
fused  condition,  so  that  an  accurate  statement  of  them  is  now  impossible* 
and  the  partner  to  whose  energy  and  economic  business  methods,  the  suc- 
cess of  the  partnership  was  due,  is  now  dead,  and  the  surviving  partner  is 
making  large  claims  against  him,  this  court  will  not  on  appeal  by  the  sur- 
viving partner  reverse  the  judgment  of  the  lower  court,  wbich  is  based  on  a 
statement  of  the  accounts  of  the  firm  by  a  skillful  accountant,  and  which 
statement  is  sustained  by  the  commissioner's  report,  the  record  on  appeal 
being  such  that  this  court  is  unable  to  determine  whether  or  not  the  state- 
ment of  the  accounts  is  correct  or  erroneous. 

Tisdale  A  Gray  for  appellants  Qrashall  and  H.  C.  Kreuskamp. 

R.  H.  Gray  for  appellant  H.  C.  Kreuskamp. 

O'Hara  A  Bryan  for  appellant  F.  R.  Krueskarap's  ex'or. 

O'Hara  A  Bryan  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  c(firt  by  Judge  Pryor. 

There  are  several  appeals  on  this  record.    That  of  Chas.  Grashell 

V.  Joseph    Knoll,  executor  of  Kreuskamp;  H.  C.  Kreuskamp  v. 

Joseph  Knoll,  ex'or;  same  v.  Chas.  Grashell  and  F.  R.  Kreuskamp 

16 
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T.  H.  W.  Schleutker,  <&c.  These  cases  all  originated  from  the  set- 
tlement of  a  partnership  that  existed  between  Fred  Kreuskanip,  in 
his  life-time,  and  his  mother,  Amelia  Grashell,  who  was  the  wife  of 
Charles  Grashell  when  the  partnership  was  formed.  The  partner- 
ship began  in  the  year  1873,  anil  ended  in  May,  1882,  and  the 
business  was  the  sale  of  liquors.  They  operated  as  wholesale  mer- 
<jhants  and  did  business  in  the  city  of  Covington. 

The  son,  Frfd,  died  shortly  after  the  partnership  was  dissolved, 
«nd  by  his  will  devised  all  his  estate  to  his  wife,  who  survived  him. 
There  seems  to  have  bei^n  no  settlement  between  these  partners  at 
any  time,  and  the  books  and  business  of  the  concern  were  managed 
and  kept  so  loosely  as  to  render  it  im|>ossibIe  to  make  an  accurate 
settlement  of  the  partnership  matters  between  them. 

They  did  a  good  business,  and  the  testimony  shows  that  the 
son  devoted  his  time  and  attention  to  the  business  during  the  whole 
period.  The  mother  had  a  lurge  family,  with  but  a  very  small  in- 
•come  for  their  support,  and  it  evidently  required  a  considerable  out- 
lay to  keep  them  up.  The  njother  put  into  the  concern  about  $3,000 
and  the  son  §o<M).  The  mother  invested  $3,000  in  a  home  after  the 
business  began,  and  the  son  evidently  withdrew  money  from  time 
.to  time  for  his  own  use. 

The  theory  of  the  appellant,  Charles  Grashell,  his  wife  beingdead, 
is,  that  as  Fred  only  put  in  Sooo,  his  accumulations  and  investments 
were  all  with  the  partnership  money  and  for  the  partnership,  and  if 
followed  out,  the  result  would  be  that  all  the  estat<i  left  by  Fred 
would  be  consumed  in  paying  to  the  husband  of  the  mother  her 
part  of  the  profits,  when  she  has  withdrawn  from  firm  near  or  quite 
$10,000.  Spilman,  an  a<  curate  accountant,  reports,  and  in  this  he  is 
sustained  by  the  commissioner,  that  his  report  is  as  correct  as  can  be 
made  up  from  the  books.  We  have  four  books  accompanying  this 
record,  and  from  them  we  are  unable  to  say  whether  the  report  is  or 
not  correct.  The  commissioner  seems  to  have  had  before  him  eight 
books  in  all,  Nos.  1,  2,  3,  4,  6,  7,  8  and  9  with  book  No.  o  missing. 
\fe  are  disposed  to  adopt  the  report  of  the  commissioner,  Spil- 
man, because  made  from  the  books,  and  the  only  error,  if  any,  con- 
sists in  the  failure  to  charge  Fred  with  the  board  agreed  on  when 
the  partnership  was  formed.  The  many  claims  set  forth  by  the  ap- 
pellants, in  the  amendments  tiled  as  the  case  progressed,  against  an 
estate  with  the  man  dead,  who  was  the  only  one  conversant  with  its 
condition,  conduces,  we  think,  to  show  an  effort  to  swallow  up  the 
estate  devised  by  Fred  to  his  wife  without  much  regard  to  the  jus- 
tice of  the  demand. 

The  demands  of  the  husband,  and  of  the  appellant,  Henry  Kreus- 
kanjp,  have  no  merit  in  them,  and  that  of  the  sister,  Mrs.  Schleutker, 
is  involved  in  much  doubt.  After  she  had  inter-married  with  the 
appellee,  Schleutker,  she  sold  her  interest  in  the  house  and  lot  to  her 
brother,  and,  in  conjunction  with  her  husband,  acknowledged  the 
receipt  of  the  purchase  money.  No  note  was  taken  for  the  purchase 
price,  if  unpaid,  amounting  to  $1,900,  and  matters  were  left  in  this 
condition  for  three  or  four  years,  the  appellees  acknowledging  the 
payment  by  their  deed,  and  retaming  no  evidence  of  the  indebted- 
ness of  the  deceased  to  them.  But  for  the  manner  in  which  these 
parties  had  been  conducting  their  business  for  years  it  would  be  ad- 
judged that  the  appellees  were  not  entitled  to  relief,  but  there  is 
some  evidenc*e  of  the  fact  that  full  payment  was  not  made  by  the 
deceaeed,  and  this  is  made  apparent  from  the  books.  He  was  evi- 
dently paying  interest  on  what  he  owed  his  sister  at  the  rate  of  $60 
per  annum,  and  doubtless  owed  as  much  as  $1,(K)0,  and  for  this  sum 
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^  judgment  was  rendered  in  her  favor  by  the  court  below,  and  we 
think  it  correct. 

It  seems  that  the  brother,  sister,  step-father  and  mother  of  Fred 
all  asserted  claims  against  him  after  his  death,  and  if  allowed  them, 
the  man  who  was  not  only  at  the  head  of  the  business,-  but  10  whose 
energy  its  success  was  attained,  who  was  economical  in  his  habits, 
and  was  without  a  family,  would  be  made  bankrupt,  and  the  appel- 
lees independent  from  the  fruits  of  his  labor.  On  the  appeal  of 
Gnishell  v.  Knoll,  ex^or,  the  judgment  in  favor  of  the  executor 
should  be  set-otf  by  the  board  of  the  deceased,  and  the  costs  should 
be  divided  between  them  both  in  this  and  the  court  below,  as  it  is 
for  the  settlement  of  the  partnership.  Nr)  greater  amount  for  board 
should  be  allowed  than  to  satisfy  the  $l,2l)l.o()  with  its  interest,  and 
the  judgment  is  reversed  for  that  purpose  and  as  to  costs,  but  to  no 
greater  extent. 

In  action  8,407  the  judgment  being  for  $1,000,  with  two  small  cred- 
its, that  judgment  is  affirmed.  The  judgment  in  the  other  two 
appeals  is  affirmed,  and  the  only  judgment  reversed  is  that  in  re- 
lation to  the  partnership,  and  that  is  reversed  for  correction  as  in- 
•dicated,  and  remanded  for  proceedings  consistent  with  this  opinion. 


GOSSMAN    V.  GoSSMAN. 

(Filed  March  24,  l^^l—- Not  to  be  reported.) 

Mortgages — Appellee  owing  appellant  $300,  made  an  abnolate  conveyance 
t-o  him  of  land  worth  three  times  that  sam.  Subsequently  the  $300  debt 
was  paid.  The  conveyance,  although  absolute  on  its  face,  can  operate  only 
as  a  mortgage,  since  it  was  intended  by  the  parties  as  a  security  for  the 
debts. 

Kodes  <&  Settle  and  Edward  W.  Hines  for  appellant. 

Dulaney  &  Mitchell  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  controversy  is -between  two  brothers,  and  involves  this  ques- 
tion: Was  the  deed  of  June  28,  1875,  intended  as  a  mortgage  to  se- 
cure the  indebtedness  of  the  one  to  the  other,  or  was  it  a  sale  made 
iu  good  faith  for  the  purpose  of  passing  the  fee?  The  appellee  was 
indebted  to  his  brother  in  a  sum  not  far  in  excess  of  $300,  and  that 
indebtedness  and  no  other  formed  the  consideration  of  the  convey- 
ance. The  land  is  shown  to  have  been  worth  more  than  three  times 
the  amount  of  the  indebtedness,  and,;furthermore,  the  proof  shows 
that  the  appellant  has  been  fully  paid.  The  two,  to2:»:  ther  with  their 
brothers  and  sisters,  inherited  from  an.uncle  the  land  in  controversy, 
and  the  appellee  mortgaged  to  his  brother  all  the  interest  that  he 
held  in  the  land  of  his  uncle,  to  secure  the  payment  of  the  indebt- 
€dnes8. 

It  became  necessary  to  sell  some  of  the  land  to  pay  debts,  and 
after  the  sales  had  been  made  there  was  a  sum  left  to  be  divided  be- 
tween his  heirs  that  gave  to  the  appellee  an  amount  exceeding  his 
indebtedness  to  the  appellant.  This  the  appellant  retained,  claiming 
It  doubtless  by  reason  of  the  mortgage,  and  now  he  wishes  to  hold 


Digitized  by  VjOOQ IC 


244      W.  S.   QUARRY  CO.   V.    BELKNAP  &  DUMESNIL  STONE  CO. 

on  to  the  land  also.  If  the  statements  are  true  of  the  appellee,  the 
writing  was  a  mortgage,  and  so  intended  by  the  parties,  while  if 
what  the  appellant  says  is  to  govern,  it  was  an  absolute  conveyance 
without  any  limitation  or  condition. 

The  circumstancts  fully  sustain  the  appellee.  The  writing  must 
be  held  to  be  a  mortgage,  for  if  otherwise,  the  appellant  gets  some- 
thing for  nothing;  deprives  his  brother  of  his  land  without  compen- 
sation, and  to  allow  it  would  be  inequitable  and  unjust.  There  is 
some  testimony  leading  to  the  conclusion  that  the  conveyance  was 
made  to  avoid  a  liability  the  appellee  was  under  as  the  surety  of  the 
sheriff  of  Warren  county,  but  this  is  merely  inferential,  and  the 
weight  of  the  testimony  clearly  shows  that  the  appellee  was  enti- 
tled to  the  relief. 

It  is  argued  that  as  the  writing  is  absolute  on  its  face,  and  neither 
fraud  or  mistake  being  alleged  in  its  execution,  the  chancellor  should 
have  dismissed  the  action 

The  appellee  alleges  that  the  writing  was  intended  to  operate  as  a 
mortgage  and  given  to  secure  the  indebtedness  mentioned.  This 
was  denied  by  the  appellant.  There  w^as  no  demurrer  to  the  cross- 
petition  of  the  appellee,  but  an  issue  directly  macle  ajs  to  whether  it 
was  intended  as  a  mortgage,  and  proof  heard  without  objection  on 
either  side,  and  the  fact^  showing  it  to  be  a  mortgage,  the  judgment 
below  must  be  affirmed. 


White  Stone  Quarry  Co.  v.  JBelknap  &  Dumbbnil  Stone  Co. 
{Filed  May  14,  1891— iVb^  to  be  reported.) 

Landlord  and  teiuxnt — Tender — The  lease  by  appellant  of  a  stone  qnarry 
owned  by  it  to  appellee,  provided  that  if  appellee  erected  any  buildings  or 
improyements,  JIk;.,  necessary  to  the  condact  of  the  business  on  the  leased 
\and,  then  that  appellant  would,  at  the  expiration  of  the  lease,  take  said 
buildings  or  improvements  and  pay  appellee  for  them  within  thirty  day» 
thereafter  at  a  valuation  to  be  fixed  by  two  arbitrators,  one  chosen  by  each 
party.  At  the  expiration  of  the  lease  the  parties  failed  to  agree  upon  arbi- 
trators, and  appellees  failed  to  pay  the  last  installment  of  rent.  In  this 
suit  in  equity.  Held — 

That  it  was  not  necessary  for  appellee  to  tender  to  appellant  the  build- 
infj^s,  improvements,  (fee,  placed  upon  the  premises  by  him,  and  then  to  rely 
upon  an  action  at  law  for  damages  for  appellant^s  failure  to  comply  with 
the  terms  of  the  lease.  The  parties  having  failed  to  a^ree  upon  arbitra- 
tors, and  being  in  a  court  of  equity,  appellant  will  be  charged  with  the 
improvements,  <Ssg.,  at  a  valuation  ascertained  by  the  court. 

Wright  &  McElroy  and  James  S.  Pirtle  for  appellant. 

Rodes  &  Settle  and  John  D.  Carroll  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appellant,  the  White  Stone  Quarry  Company,  owned  a  stone 
quarry  in  Warren  county  and  leased  it  to  one  Charles  Cobb,  in  the 
year  1879,  for  seven  years,  the  lease  expiring  on  the  first  of  October, 
in  the  year  1886. 

By  the  terms  of  the  lease  Cobb  had  all  the  rights  and  privileges- 
belonging  to  the  appellant,  the  le&sor,  in  quarrying  stone,  erecting 
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buildings,  cutting  timber,  and  other  things  necessary  to  the  conduct 
of  such  busines.-?.  The  apnellant  had  been  running  the  quarry,  and 
0)bb  was  to  nave  the  tools,  tracks,  cars,  derricks,  Ac,  to  use  free  of 
charge,  but  obligated  himself  to  return  them  at  th#  expiration  of 
the  lease  in  as  good  order  as  when  received  by  him,  the  natural  wear 
and  tear  excepted. 

The  lease  contained  this  further  stipulation:  "That  if  the  second 
party  (Cobb)  shall  build  or  erect  any  buildings,  cranes,  derricks, 
travelers'  tracks,  or  other  implements,  or  improvements,  for  the 
conduct  of  his  business  on  the  hereinbefore  leased  land,  then  the 
first  party  asrrees  to  take  them,  at  the  expiration  of  this  lease,  and 
to  pay  lor  them  within  thirty  days  after  said  lease  expires  at  a  valu- 
ation to  be  made  by  two  arbitrators,  one  chosen  by  each  party." 

In  leas  than  one  year  after  this  lease  Cobb  assigned  it  to  the  appel- 
lee, the  Belknap  A  Dumesnil  Stone  Company,  which  agre<^  to 
perform  the  covenants  of  the  lease  undertaken  by  Cobb.  This  was 
done  with  the  knowledge  and  consent  of  the  appellant,  or  at  least 
the  latter  received  the  annual  rent  from  the  Belknap  &  Dumesnil 
Stone  Company,  with  it  in  possession,  until  the  expiration  of  the 
lease  on  the  first  of  October,  1886,  and,  in  fact,  no  question  is  made 
as  to  the  right  of  Cobb  to  sublet  the  premises,  or  that  the  appellee, 
his  assignee,  has  failed  to  comply  with  his  contract,  except  in  the 
payment  of  the  last  installment  for  rent. 

When  the  lease  expired  the  parties  undertook  to  ascertain  their 
liability,  the  one  to  tne  other,  by  selecting  the  arbitrators  to  value 
the  improvements  and  machinery  placed  on  the  premises  by  Cobb 
or  his  assignee,  the  appellee,  and  such  as  were  necessary  for  the 
proper  conduct  of  the  business. 

The  entire  controversy  to  be  settled  here  grows  out  of  that  pro- 
vision of  the  lease  to  Cobb  by  which  the  appellant  undertook  to  pay 
to  him,  within  thirty  days  after  the  expiration  of  the  lease,  the 
value  of  the  tracks,  buildings,  derricks,  &c.,  placed  upon  the  prem- 
ises by  him  for  conducting  the  quarry,  this  value  to  be  fixed  by  two 
arbitrators,  one  to  be  selected  by  each  party. 

The  parties,  appellant  and  appellee,  failed  to  agree  on  the  arbitra- 
tors, the  appellant  objecting  to  one  Dumesnil,  who  had  been  selected 
by  the  appiellee,  because  he  at  one  time  was  directly  interested  in 
running  the  quarry  with  those  now  claiming  the  value  of  the  im- 
plements and  the  improvements.  It  is  not  necessary  to  determine 
which  of  the  ]^>arties  were  in  fault,  as  no  arbitration  was  made,  and 
on  the  13th  of  October,  1886,  a  few  days  after  the  lease  expired,  the 
appellants  had  a  distress  warrant  ivssued  and  levied  on  the  imple- 
ments, Ac,  on  the  quarry  premises,  placed  there  by  the  appellee,  for 
the  last  installment  of  rent.  A  bond  was  given  by  the  appellee  and 
Cobb,  susp^^nding  the  sHle,  as  provided  by  the  Code,  that  was  re- 
turned to  the  circuit  court,  where  a  motion  was  made  by  the  appel- 
lant for  a  Judgment  on  the  bond  for  the  amount  of  the  rent. 

To  this  motion  the  appellee  filed  an  answer  and  counter-claim, 
alleging  a  performance  by  specific  averments  of  the  covenants  of 
the  lease,  and  further  alleging  the  purchase,  and  placing  (m  the 
premises  by  the  appellee,  of  buildings,  machinery,  Ac.,  necessary  to 
the  operation  of  the  quarry,  valued  at  $89^000;  i  he  failure  to  arbi- 
trate; that  the  machinery  was  on  the  premises  and  some  of  it  then 
being  used  by  what  is  styled  another  company  of  Belknap  A  Dumes- 
nil, engaged  in  dressing  stone,  or  by  the  appellee,  who  had  pur- 
chase out  Belknap  A  Dumesnil,  and  their  lease  did  not  expire  until 
the  year  1900. 
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The  case  was  transferred  to  equity  by  the  consent  of  the  parties^ 
and  there  the  rijfhts  of  both  sought  to  be  adjusted. 

It  is  insisted  by  appeUant  that  there  had  l)een  no  tender  of  this- 
property  to  the  appellant,  or  any  demand  made  that  they  should 
take  it,  and  that,  belonging  to  the  appellee,  its  remedy  was  by  an. 
action  on  the  lease  to  recover  damages  for  the  failure  of  the  appel- 
lant to  comply  with  its  terms.  The  implements  and  machinery  on 
the  premises  jeased  were  cumbrous  and  unfit  for  use,  except  in  the 
quarry.  The  fill  and  track  upon  it  could  not  be  moved  for  ttnder, 
as  it  was  a  parf  of  the  realty.  The  parties  had  failed  to  arbitrate,  and,, 
having  gone  into  a  court  of  equity  with  the  agreement  on  the  part 
of  the  appellant  to  pay  for  the  improvements  and  machinery,  it 
seems  to  us  no  actual  tender  was  necessary.  The  assertion  of  the- 
claim  for  rent  had  been  made  at  law;  the  lease  liad  expired ;  the 
machinery  was  on  the  premises,  and  was  in  fact  being  used,  some  of 
it  by  Itie  apjjellee,  who  was  also  the  assignee  of  Belknap  &  Dumes- 
nil,  who  were  engaged  on  other  premises,  adjacent  to  the  quarry,  in 
dressing  the  stone  taken  from  the  quarry. 

The  appellant  had  agreed  to  furnish  stone  in  the  rough  from  the- 
quarry  to  Belknap  <fe  Dumesnil,  under  a  lease  made  to  them  prior  in 
date  to  the  lease  made  to  Cobb,  and  if  the  appellant  failed  to  furnish 
the  stone  the  appellee  had  the  right  to  use  the  ujachiiiery  and  tools- 
of  the  appellant  for  the  purpose  '>f  getting  the  stone.  So  the  appel- 
lee, coming  into  possession  of  both  leases,  had  the  right  to  u^e  the 
tools  and  machinery  of  the  appellant  until  the  year  1900,  in  the 
event  the  appellant  failed  to  furnish  the  stoni^,'  and  this  failure  the 
appellant  admits. 

This  prior  lease  has  nothing,  however,  to  do  with  this  contro- 
versy, except  to  show  that  some  of  the  tools,  njachinery,  *Scc.,  that 
the  appellant  says  should  be  turned  over  to  it,  was  then  l>eing  u^ed. 
by  the  assignee  of  Belknap  &  Dumesnil  (which  was  the  appellee) 
under  the  first  lease. 

The  settlement  of  the  operations  under  that  leas?  and  its  cove- 
nants has  no  connection  with  this  litigation,  except  to  show  that  no- 
actual  tender  was  required  or  expected,  because  the  appellee  had  the 
right  to  use  the  tools  and  machinery  under  the  first  lease.  All  the 
parties  had  to  do  was  to  fix  the  value  of  the  improvc^ments  made,, 
and  machinery  purchased  by  the  appellee,  and  such  i;s  was  nec- 
essary for  the  operation  of  the  quarry,  and,  failing  to  agree  or  tp 
select  arbitrators  to  fix  tlie  value,  a  court  of  equity,  the  parties  hav- 
ing gone  there  by  consent,  will  fix  it  for  them. 

Tlie  claim  of  $39,000  is  exorbitant,  and  includes  the  erection  of 
buildings  and  improveuients  i»ot  on  the  leased  premises,  and  those- 
placed  on  the  premis(\s  were  valued  by  the  appellee  at  greatly  more 
than  they  were  worth.  The  commissioner's  report  and  the  testi- 
mony show  that  three  derricks,  two  channellers,  two  steam  der- 
ricks', water  pipe,  one  gadder,  and  one  fill  upon  wliicli  a  track  was 
laid  80  as  to  bring  the  stone  from  the  quarry,  were  all  necessary  im- 
provements in  the  way  of  machinery  and  otherwise  for  the  proper 
running  of  this  quarry.  The  value  fixed  was  reasonal  le  and  sus- 
tained to  a  great  extent  by  the  testimony  of  the  appellants.  The 
quarry  might  have  been  run  without  the  use  of  some  of  the  ma- 
chinery; in  otlier  words,  it  wah  not  indispensable  and  still  necessary 
for  the  proper  execution  of  the  work. 

The  proof  in  regard  to  tiie  fill  sustains  the  judgment  below.  The 
president  of  the  appellant  states  that  the  land  on  which  the  fill  was 
made  was  not  purchased  by  the  company  of  Loving  until  the  year 
1881,  and,  as  the  lease  was  made  in  1879,  it  could  not  have  formed  a 

Digitized  by  VjOOQ IC 


W.  S.  QUARRY  CO.   V.   BELKNAP  &  DUMfiSNIL  STONE  CO.       247 

part  of  the  leased  premises.  The  appellant  at  and  before  the  l(»ase 
to  Cobb  used  and  was  in  possession  of  this  land  under  a  lease,  and 
in  fact  there  is  testimony  eondueinj?  to  show  that  the  fee  was  ac- 
quired that  this  fill  might  be  made.  Its  value  is  shown  by  several 
witnesses,  and  we  see  no  reason  why  the  appellee  should  not  be  paid 
for  it. 

It  is  argued  that  the  appellee  has  been  allowed  for  improve- 
ments and  machinery  without  any  delivery  of  possession,  and 
then  given  a  lien  for  the  payment.  It  is  clear  that  the  improve- 
ments and  machinery  are  on  the  premises;  the  proof  shows  it; 
manual  delivery  is  impossible,  and  at  least  impracticable. 

This  is  a  case  in  which  a  court  of  equity  could  have  taken  cogniz- 
ance, at  the  instance  of  the  appellee,  on  -the  failure  to  select  the  ar- 
bitrators who  were  to  fix  values.  The  kind  of  property  involved 
was  valueless  to  the  appellee;  its  use  was  for  quarry  purposes  alone;, 
it  was  cumbrous  and  diflaeult  of  removal;  had  become  by  the  very 
terms  of  the  contract  a  part  of  the  plant.  The  appellant  had  agreed 
to  pay  for  it  at  the  expiration  of  the  lease.  The  appellee  has  no 
control  of  tho  premises,  but  is  holding  the  machinery  to  satisfy  its 
lien.  When  the  parties  failed  to  agree  on  the  arbitrators  a  chancel- 
lor would  not  have  compelled  the  appellee  to  remove  them  and  look 
to  his  action  for  damages;  but,  on  the  contrary,  if  the  appellee  had 
made  the  effort  to  destroy  the  fill  and  n^nove  all  the  machinery,  a 
court  of  equity  would  have  prevented  it  at  the  instance  of  the  ap- 
pellant. Ii  st^ems  to  us,  therefore,  clear  that  with  the  property  on 
the  leased  premises,  and  a  renunciation  of  all  right  to  it  by  the 
appellee,  and  the  lease  having  expired,  there  cm  be  no  reason  for 
reversing  this  judgment.  The  appellant  can  enter,  take  possession 
of  the  machinery,  unless  interfered  with  by  the  first  le-?sees,  and,  as 
this  rer^ord  shows,  the  appellee  is  asserting  no  right  except  to  hold 
the  property  under  the  judgment  of  the  court  to  satisfy  their  lien. 

We  perceive  no  legal  question  involved  in  this  case.  It  is  one  of 
fact,  and  that  confined  to  the  value  of  the  articles  as  fixed  by  the 
commissioner.  The  chancellor  and  commissioner  have  lessened  the 
value  to  almost  the  lowest  limit,  and  on  the  facts  of  the  record 
judgment  below  must  be  afiirnied. 

Judge  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing : 

Our  attention  has  again  been  called  to  the  facts  of  this  case,  and  if 
the  answer  asserting  a  claim,  for  the  value  of  this  property  and  im- 
provements now  on  the  prenjises  is  not  a  renunciation  of  all  right  to- 
them,  it  would  be  difficult  to  make  a  disclaimer.  The  lease  had 
expired.  The  tools  and  improvements  were  to  be  paid  for  at  the 
expiration  of  the  lease,  as  provided  by  its  terms.  The  partie-.  went 
into  a  court  of  equity  to  ascertain  the  liability  of  the  one  to  ,the 
other.  The  lessees  were  indebted  to  the  lessors  for  rent,  and  the  les- 
sors to  the  lessees  for  the  tools,  implements  and  improvements  the 
lessees  had  made  and  that  were  on  the  premises.  The  commissioner 
ascertained  what  was  there  and  its  value.  This,  deducted  from  the 
rent,  shows  how  much  the  lessors  owed  the  lessees.  If  there  has 
been  a  lease  by  the  lessor,  by  which  other  lessees  are  using  these  im- 
plements, it  presents  a  stronger  reason  for  making  the  lessors  liable; 
and  it  seems  from  the  proof  there  has  been  such  a  lease,  but  whether 
so  or  not,  the  plant  is  there.  The  appellants  can  take  possession 
unles.)  other  parties  are  entitled  to  hold  under  them,  and  that  ques- 
tion is  not  here. 

Petition  overruled. 
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i J* tied  June  6,  18S)1 — Not  to  be  reportea,) 

1.  Construction  of  u/i7/—A  testator,  who  died  in  1848,  left  a  will  containing 
this  provision  :  "All  my  other  male  servants  not  herein  provided  for,  and 
who  may  be  under  the  age  of  twenty-five  years  at  the  time  of  my  death, 
are  to  serve  my  children  until  they  are  thirly  years  of  age,  and  then  to  be 
free,  and  they  are  to  have,  each  of  them,  twenty-five  acres  of  land,  to  be 
laid  off  oat  of  the  said  Clark  tract,  or  ont  of  such  tract  as  my  executor  shall 
think  fit  in  that  section  of  the  county,  provided  there  is  not  enough  in  the 
Clark  tract/'     Ife/t^— 

Snch  of  testator's  male  slaves  as  were  under  the  age  of  twenty-five  years 
at  the  time  of  his  death,  weife  entitled  to  their  freedom  and  to  the  twenty- 
five  acres  of  land  devised  to  them,  unconditionally,  as  soon  as  they  became 
thirty  years  old,  and  their  right  to  such  freedom  and  land  did  not  depend 
upon  the  performance  by  them  of  service  for  testator's  children. 

2.  Sanif — Contracts— Infancy — Contracts  made  by  infant  slaves  were  void, 
because  of  the  infancy  and  the  bondage  of  the  slaves.  Therefore,  the  fact 
that  testator's  children  gave  to  appellees  (who  were  infant  slaves  at  the 
time)  their  unconditional  freedom  within  one  month  after  testator's  death, 
with  the  under:i)tanding  that  appellees  would  relinquish  their  claims  under 
the  will,  does  not  now  prsolude  said  appellees  from  recovering  the  land  de- 
vised to  them. 

8.  Express  trusts — Limitations — By  the  will  an  express  trust  was  created  in 
favor  of  appellees,  which  must  be  executed  when  they  became  thirty  years 
of  age;  therefore,  neither  the  conversion  of  the  laud  into  money  long  pre- 
vious to  the  institution  of  this  suit,  nor  the  plea  of  the  statute  of  limita- 
tion will  bar  appellees'  right  of  recovesy,  the  statute  of  limitation  not 
beginning  to  run  against  them  until  they  had  reached  the  age  of  thirty 
years. 

Alvin  Duvall  and  Geo.  Washington  for  appellants. 

Hawkins  <&  Hawkins  and  Boot  &  Boot  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Gen.  James  Taylor  died  on  the  7th  of  November,  in  the  year  1848. 
He  left  surviving  him  several  children,  and  was  the  owner  of  a 
large  estate,  consisting  of  land,  slaves  and  personalty,  all  of  which 
he  disposed  of  by  last  will  and  testament,  leaving  his  son,  James 
Taylor,  his  executor. 

The  clause  of  his  will  from  which  this  litigation  arises,  is  as  fol- 
lows :  After  emancipating  certain  of  his  slaves,  and  making  provis- 
ion for  them  out  of  his  estate,  he  says:  '*A1I  of  my  other  male 
servants  not  herein  provided  for,  and  who  may  be  under  the  age  of 
twenty-five  years  at  my  death,  are  to  serve  my  children  until  they 
are  thirty  years  of  age,  and  then  to  be  free,  and  they  are  to  have,  each 
of  them,  twenty-five  acres  of  land,  to  be  laid  off  out  of  the  said  Clark 
tract,  or  out  of  such  tract  as  my  executor  shall  think  fit  in  that  sec- 
tion of  the  county,  provided  there  is  not  enough  in  the  Clark  tract." 

The  appellees,  George  Lumkins,  William  Lumkins  and  Wash- 
ington Lumkins  were  slaves  of  Gen.  Taylor  at  the  date  of  the 
will,  and  when  probated  Washington  was  four  years  of  age,  Will- 
iam was  seven  and  George  twelve.  Col.  James  Taylor,  the  execu- 
tor, had  full  power  given  him  to  sell  any  part  of  his  estate,  with  the 
power  to  have  appointed  an  assistant  trustee  to  aid  him  in  the  con- 
trol of  the  estate,  and  under  that  power  B.  T.   Thornton,    the 
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defendant,  was  appointed.  The  executor  is  now  dead,  and  his  rep- 
resentative, together  with  R.  T.  Thornton,  and  the  children  of  Gen. 
James  Taylor  or  their  descendants  are  also  before  the  court.  These 
three  plaintifls  are  assertinjf  against  the  defendants  their  rijrhtto  the 
land  or  its  equivalent  in  money.  The  land  has  lon^  since  been  sold, 
and  some  of  it  lost  in  litigation,  but  it  is  conceded  that  there  was 
ample  land  out  of  which  to  satisfy  the  devise,  and  that  a  larj^e  es- 
tate passed  to  the  devisees  of  Gen.  Taylor  and  to  his  executor. 

These  plaintiffs  who  were  slaves  under  the  laws  of  the  State 
until  they  arrived  at  thirty  years  of  age,  allege  that  they  ren- 
dered service  to  the  defendants,  or  were  always  willing  to  do  so,  and 
<!laim  the  devise  made  to  them  under  the  will  of  their  former  owner. 
The  defense  is :  That  the  plaintiffs  failed  to  serve  the  children  of 
Gen.  Taylor  until  they  were  thirty  years  of  age.  There  is  testimony 
conducing  to  show  occasional  acts  of  service  for  the  family  during 
the  interval  between  the  death  of  the  devisor  and  the  arrival  of  the 
plaintifis  at  thirty  years  of  asre,  but  it  is  evident  that  they  were  in 
fact  given  their  freedom  and  were  permitted  to  go  unrestrained  un- 
der an  agreement  between  the  devisees,  by  which  they  relinquished 
all  right  to  their  services,  the  heirs  and  devisees  of  the  wKl,  includ- 
ing the  married  women  and  their  husbands,  uniting  in  a  deed  by 
which  they  gave  and  released  to  these  plaintiffs  all  their  claims  to 
their  labor  and  service.  This  writing  was  executed  in  December, 
1848,  one  month  after  the  testator's  death. 

It  is  immaterial,  however,  whether  they  served  the  appellants  or 
not.  They  were  entitled  to  their  freedom,  when  they  arrived  at 
thirty  years  of  age,  unconditionally,  and  their  right  to  freedom  by 
the  terms  of  the  will  was  not  made  to  depend  on  the  performance  of 
service  by  them ;  they  were  to  serve  his  children  until  thirty  years 
of  age  and  were  then  to  be  free.  This,  in  substance,  is  the  provision 
under  which  it  is  claimed  the  relinquishment  by  the  children  of 
Oen.  Taylor  of  their  right  to  the  services  of  the  slaves  destroyed 
the  devise  to  be  paid  them  at  a  fixed  period.  They  were  incapable 
of  making  any  contract  by  reason  of  their  bondage  and  by  reason 
also  of  their  infancy,  and  the  proof  conduces  to  show  that  they 
knew  nothing  of  this  arrangement  between  the  heirs  until  this  ac- 
tion was  instituted ;  and  the  liberality  of  the  devisees  towards  them 
in  not  asserting  their  right  to  their  services,  is  no  defense  to  their 
claims. 

It  is  also  insisted  that  the  statute  of  limitations  is  a  bar  to  the  re« 
covery.  There  is  an  express  trust  created  by  the  will,  under  which 
this  claim  is  asserted,  known  to  the  exei.*utor,  trustee  and  all  the 
children  of  Gen.  Ta.\lor,  by  which,  when  the  appellees  arrived  at 
thirty  years  of  age,  they  were  to  have  this  land.  The  appellees,  by 
reascm  of  their  slavery  as  well  as  the  disability  of  infancy,  were  in 
no  condition  to  assert  their  right.  If  they  had  gone  into  a  court  of 
equity  to  prevent  the  conversion  of  this  land  into  money,  or  to  as- 
sert ihelr  right  to  it  until  the  period  arrived  when  the  trust  was  to 
be  executed,  they  would  not  have  been  heard.  They  were  under 
the  domination  of  their  owners  and  could  not  have  complained  of 
the  action  of  the  trustee  if  they  had  known  of  the  existence  of  the 
devise  to  them.  They  in  fact  say  they  knew  nothing  of  their  rights 
until  shortly  before  this  action  was  instituted,  and  in  fact  the  statute 
had  not  run  against  two  of  these  appellees  when  the  petition  was 
filed. 

In  our  opinion,  however,  it  was  an  express  trust  that  must  be  exe- 
cuted, and  that  neither  the  trustee  nor  the  children  can  defeat  it  by 
asserting  a  conversion  of  the  land  into  money,  or  by  the  plea  of4im-     j 
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itation.  There  hfls  been  no  offer  to  convey  the  land,  and,  thereforer 
a  judgment  for  its  value  at  the  period  when  the  trust  was  to  be  exe- 
cuted can  not  well  be  complained  of  by  the  trustee. 

It  is  further  argued  that  in  the  case  of  Taylor's  ex'or  v.  Taylor's 
heirs  and  these  appellees,  tiled  in  the  year  1857,  for  the  construction 
of  testator's  will,  the  api>ellees  were  adjudged  not  entitled  to  their 
legacy  or  devise,  because  slaves  at  the  time  the  devise  was  made. 
That  petition  asserted  no  right  to  the  land  devised  to  these  appellees, 
nor  did  tliey  ask  in  that  petition  any  construction  of  the  will  in  so 
far  as  it  affected  their  rights,  but  it  was  tiled  for  the  purpose  of  de- 
terrniping  the  rights  of  the  older  slaves  who  were  specitically  devised 
the  Clark  tract,  and  the  executor  asked  to  be  instructed  as  to  what  land 
should  be  given  them  in  the  event  there  was  not  a  sutiicient  quan- 
tity in  the  Clark  tract  to  satisfy  the  devises  made. 

The  chancellor  in  that  case  made  an  issue  for  some  of  those  slaves 
that  was  not  made  in  the  pleadings,  and  to  which  they  were  not 
compelled  to  respond — in  hut  there  was  no  issue  as  to  these  appel- 
lees, or  any  fact  alleged  negativing  their  right  to  the  devise  to  them 
when  they  arrived  at  the  age  of  thirty  yeai's. 

It  is  our  npinion,  therefore,  that  the'judjrment  in  that  case  is  no 
bar  to  the  recovery  by  the>e  appellees.  The  trustee  in  the  action 
referred  to  was  only  seeking  advice  as  to  the  slaves  named  in  the 
will,  who  had  received  ^Specific  devise  of  lands  in  the  Clark  tract, 
and  that  having  been  lost  by  a  better  title,  he  wanted  to  know  if  he 
could  not  give  them  other  lands  in  the  same  part  of  the  county." 

We  must  concur  in  the  conclusion  reached  by  the  chancellor  be- 
low, and,  therefore,  attirm  the  judgment. 


Flowers  v.  Miller,  Ac. 

L?ried  June  20,  181)1— i\"o/  to  be  reported,) 

1.  Ki-^^ht  to  homestiiui — Eiiiicfice — In  order  to  subject  the  homestead  of  ft 
debtor  to  the  payment  of  a  debt,  on  the  trrouud  that  the  debt  vrns  created 
'•prior  to  the  erecti(tn'of  the  improvements  thereon,*'  and  for  the  purpose 
of  erectinj;  them,  the  evidence  must  "show  liifutiitly  how  mnch  of  the  debt 
■was  crented  for  sach  purpose  and  must  clearly  show  tluit  the  debtor  is  not 
entitled  to  the  homestead  n«^;iinsl  the  claim  of  his  creditor. 

2.  Same — Lnns  —  lt  A  has  a  lien  both  npon  the  homestead  and  other  lands  of 
his  debtor,  and  B  has  a  lien  only  upon  the  other  lands  of  such  debtor,  equity 
will  not  compel  A  first  to  subject  tiie  debtor's  homestead  in  order  that  the 
other  lands  may  be  left  to  secure  B.  The  homestead  can  not  be  taken  by 
any  creditor  for  the  payment  of  r  debt  for  which  it  is  liable,  unless  the 
debt  can  not  be  otherwise  collected. 

3.  J'yiicfice  in  f/rv/ r^/jij— Depositions  will  not  be  stricken  from  the  files  of 
a  case  on  the  jcrouud  that  they  were  taken  after  the  case  had  been  heard 
and  submitted,  when  the  record  fails  to  show  that  any  order  of  submission 
liad  been  made  previous  to  the  taking  of  the  depositions  and  the  complain- 
ing party  was  present  at  the  taking  and  cross-examined  the  witnesses. 

4.  Some — Grounds  of  attnchnwnt —"^^i^ve^  the  evidence  concerning  the 
groundi*  of  attachment  is  very  conflicting  and  the  chancellor  has  passed 
upon  it.  his  jutgraent  will  not  be  reversed  upon  nppeul. 

\V.  F.  Barclay  for  appellant. 

Wilbur  F.  Browder  for  appellees. 

Appeal  from  Lo;ran  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  controversy  between  attaching  creditors. 

January  24, 1887,  the  appellee,  John  A.  Miller,  brought  suit  against 
Charles  W.  Flowers  upon  three  notes,  then  amounting  to  $1,948.52, 
and  sued  out  an  attachment  upon  the  ground,  first,  that  the  debtor 
was  about  to  dispose  of  his  property  with  tJie  fraudulent  intention 
of  cheating,  hindering  or  delaying  his  creditors;  and,  second,  that 
he  had  not  sufhcient  property  liable  to  execution  to  satisfy  the  claim, 
and  that  its  collection  would  be  endangered  by  the  delay  arising 
before  judgment  and  a  return  of  nulUi  bona.  It  was  levied  upon 
certain  real  estate  and  personal  property. 

February  17,  1887,  the  appellant,  James  S.  Flowers,  brought  suit 
against  Charles  ^y.  Flowers  upon  a  note  executed  two  days  before 
for  $3,292.14,  and  sued  out  an  attachment  upon  the  ground  last 
named.  It  was  levied  upon  the  same  property,  and,  in  addition, 
upon  a  small  crop  of  tobacco. 

The  debtor  made  no  contest  in  either  case.  Judgments  were  ren- 
dered by  default  against  him. 

The  appellant,  James  S.  Flowers,  having,  upon  his  motion,  been 
properly  made  a  defendant  to  Miller's  suit,  denied  the  grounds  of 
attachment  therein  set  oui,  and  the  attachment  having  been  sus- 
taine<i  and  Miller  given  priority  over  him,  he  is  now  complaining 
upon  several  grounds. 

The  appellant  filed  his  affidavit,  setting  forth  that  at  a  certain 
term  of  court  the  cases,  which  had  been  consolidated,  were  heard  and 
submitted;  and  that  upon  the  last  day  of  the  term,  and  when  they 
were  being  considered  by  the  court,  the  clerk,  by  mistake,  made  an 
order  setting  aside  the  order  of  submission  and  continuing  them. 
Between  this  and  the  next  term  the  apoellee  took  several  deposi- 
tions. These  the  appellant  moved  to  strike  from  the  files,  upon  the 
ground  that  the  case  had  been  heard  and  was  in  fact  under  suiimis- 
sion  when  they  were  taken.    The  motion  was  properly  overruled. 

The  record  did  not  show  that  any  order  of  subniission  had  ever 
been  made,  and  the  witnesses  were  cross-examined  by  the  appellant. 

The  judgment  doe-*  not  show  whether  the  attachment  of  Miller 
was  sustained  upon  bt)th  the  grounds  stated  or  but  one.  and,  if  the 
latter,  which  one;  but  in  either  cfse  the  action  of  the  chancellor 
should  not  be  disturbed. 

The  evidence  is  quite  conflicting  as  to  the  value  of  the  property 
l>elonging  to  the  debtor. 

Counsel  upon  e.ich  side  claims  that  the  preponderance  is  clearly  in 
his  favor. 

The  personalty,  outside  of  the  tobacco,  amounted  to  but  about 
$200.  The  appellee  clrtinis  that  he  did  not  attach  the  tobacco  because 
it  was  in  lien  to  a  warehou-^e.  This  is  not  expressly  i)roven  ;  but  it 
is  shown  that  the  wareliouse  got  the  proceeds  of  it,  and  we,  with 
some  hesitation,  incline  to  the  opinion  that  it  should  not  be  esti- 
mated in  arriving  at  the  value  of  the  debtor's  property  liabL^  to 
execution  when  Miller  sued  out  his  attachment. 

Thft  debtor  then  owned  four  pieces  of  land.  They  are  usually 
spoken  of  in  the  case  as  two  tracts,  one  containing  a  little  over 
eighty  acres,  and  the  other,  which  is  the  ho;rieste.\d  tract,  some- 
thing over  fifty  acres.  The  first  one  was  claimed  by  the  debtor's 
wife,  but  her  claim  was  rejected  and  she  has  not  appealed.  The 
det)tor  claimed  a  homestead  in  the  last-named  tract.  Some  ten  or 
eleven  witnesses  testified  as  to  the  value  of  the  lands.  The  ooinions 
of  some  of  them  differ  greatly  from  the  views  of  others.    We  have 
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endeavored  to  compare  them  and  to  arrive  at  the  average,  but  the 
effort  has  taken  us  intoa  labyrhith. 

Leaving  out  of  view,  however,  the  opinion  of  tlie  litigants,  the 
average  value  fixed  by  the  other  witnesses,  as  near  as  we  can  arrive 
at  it,  taking  out  the  one-thousand-dollar  homestead  right,  does  not, 
in  our  opinion,  leave  a  sum  in  value  which,  when  added  to  the 
value  of  the  personalt^^  equals  the  appellee'H  debt.  It  is  unneces- 
sary to  go  into  detail  in  the  way  of  figures.  The  wife  of  the  debtor 
has  a  potential  right  of  dower  in  all  the  land.  The  witnesses  for  the 
appellant,  iu  the  main,  estimate  as  if  clear  of  this  incumbrance. 

Objection  was  made  to  the  witnesses  for  the  appellee  saying.what, 
in  their  opinion,  it  was  worth,  subject  to  this  potential  claim  of  the 
wife.  But  conceding  that  this  interest  should  be  estimated  alone  by 
the  tables,  and  that  the  witnesses  had  no  right  to.  attempt  to  fix  the 
value  of  the  land  subject  to  it,  yet  it  does  not  alter  the  result,  be- 
cause taking  the  average  value  fixed  by  the  witnesses  without  regard 
to  this  interest,  and  then  deducting  its  value  according  to  the  Bow- 
ditch  tables,  and  also  the  homestead  right,  it  does  not,  in  our  opin- 
ion, appear  that  the  debtor  had  property  liable  to  execution  equal  to 
the  appellee's  debt. 

It  is  said,  however,  that  as  to  one  of  the  notes  of  the  appellee 
there  was  no  homestead  exemption,  and  that  hence  its  value  must 
not  be  deducted  from  the  valuation  of  the  debtor's  property  in  arriv- 
ing at  a  determination  of  the  question  whether,  when  the  appellee's 
attachment  issued,  the  debtor  owned  property  liable  to  execution 
sutfici^nt  to  satisfy  the  debt. 

By  our  statute  there  is  no  homestead  exemption  as  against  ''sales 
under  execution,  attachment,  or  judgment  at  the  suit  of  creditors, 
if  the  debt  or  liability  existed  prior  to  the  purchase  of  the  land  or  of 
the  erection  of  the  improvements  thereon."  General  Statutes,  chap- 
ter 38,  article  13,  section  16. 

There  is  but  little  evidence  in  the  case  upon  this  point.  One  wit- 
ness, in  speaking  of  this  note,  says  that  the  debt  was  created  when 
the  debtor's  hou.se  was  built,  and  principally  for  that  purpose  and 
other  improvements. 

This  is  all  the  testimony  upon  the  subject.  It  leaves  it  doubtful 
how  much  of  the  debt  was  created  for  the  purpose  indicatiHl.  While 
a  debt  should  probably  be  regaraed  within  the  meaning  of  the  stat- 
ute as  created  ^'prior^^  to  the  erection  of  the  improvements,  if  cre- 
ated for  the  purpose  of  making  them,  yet  in  view  of  the  provident 
purpose  of  the  statute,  when  the  right  to  it  is  denied  upon  a  ground 
like  this  one,  the  evidence  should  show  clearly  that  the  debtor  is  not 
entitled'to  it. 

Where  a  creditor  has  a  lien  upon  two  securities  for  the  payment 
of  his  debt,  and  another  creditor  has  a  lien  upon  but  one  of  them,  it 
is  a  general  rule  in  equity  that  the  one  having  the  double  security 
must  look  for  the  payment  of  his  debt  first  to  the  security  which  is 
not  in  lien  to  the  other  creditor,  in  order  to  give  him  a  chance  for 
his  debt.  This  court  has,  however,  decided  that  this  rule  does  not 
apply  where  the  homestead  of  a  debtor  is  involved.  If  it  be  liable 
to  one  creditor  and  not  to  another,  the  latter  can  not  force  the  first 
one  to  look  to  it  for  the  payment  of  his  debt,  leaving  the  outside 
property  to  satisfy  the  debt  of  the  latter. 

The  homestead  is  not  to  be  taken  by  a  creditor  even  though  liable 
to  his  debt,  unless  it  can  not  otherwise  be  collected.  This  being  so, 
it  would  seem  to  follow  that  where  one  attaching  creditor  is  contest- 
ing the  validity  of  another  creditor's  prior  attachment,  sued  out 
upon  the  ground  of  a  lack  of  property  liable  to  execution  to  satisfy 
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the  debt,  it  does  not  lie  in  the  mouth  of  the  latter  to  claim,  by  way 
of  defeating  it,  that  the  homestead  right  of  the  debtor  is  liable  to 
the  debt  or  some  part  of  it. 

About  the  time  these  attachments  were  sued  out  an  arrangement 
was  made  between  the  debtor  and  the  appellant,  who  are  brothers, 
that  the  latter  should  give  a  mortgage  on  his  lands  to  pay  certain 
debts,  upon  some  of  wliich  the  appellant  was  liable  as  surety.  It 
was  not  carried  out,  however,  beciiuse  the  debtor's  wife  refused  to 
unite  in  the  mortgage.  It  is  said  if  it  had  been  effected,  it  would  at 
most  have  been  only  a  preference  of  crerlitors,  and  that  it,  therefore, 
can  not  be  regarded  as  an  attempt  to  dispose  of  property  in  fraud  of 
creditor's  rights.  Granting  this  to  be  true,  yet  this  is  not  all.  The 
appellant's  brother  was  indebted  to  him  in  the  sum  of  a  little  over 
$600.  Shortly  before  he  sued  out  his  attachment  he  obtained  debts 
held  by  others  upon  his  brother  until,  with  what  his  brother  thereto- 
fore owed  him,  he  had  about  $3,300.  It  is  true  he  was,  or  had  been, 
bound  upon  these  debts  as  his  brother's  security,  but  as  to  some  of 
them  he  was  released  by  time  when  he  took  them  up.  The  evident 
purpose  was  to  obtain  enough,  so  that  he  could  safely  sue  out  an 
attachment  upon  the  ground  of  a  lack  of  property  liable  to  exe- 
cution to  pay  him,  and  thus  swallow  up  the  entire  estate  of  his 
brother. 

But  two  days  before  he  did  sue  out  his  attachment  the  brother 
executed  to  him  a  note  for  all  the  indebtedness  he  had  thus  ob- 
tained, including  the  debt  he  previously  held  upon  him.  It  is  diffi- 
cult, under  these  circumstances,  to  believe  that  there  was  not  an 
intention  and  collusive  effort  and  understanding  between  the  two 
brothers  to  defeat  the  appellee.  Miller,  in  the  collection  of  his  debt, 
and  that  its  collection  by  execution  was  in  danger  at  their  hands 
when  he  sued  out  his  attachment. 

Whether  this  be  true,  as  well  as  whether  the  debtor  had  property 
liable  to  execution  and  sutl|cient  in  value  to  satisfy  the  appellee's 
debt,  when  he  sued  out  his  attachment,  are  issues  of  fact  up(m  which 
the  chancellor  has  passed,  and  his  judgment  upon  what  may  at  least 
be  said  to  be  conflicting  testimony,  but  which,  in  our  opinion,  pre- 
ponderates in  favor  of  it,  should  not  be  disturbed. 

Judgment  affirmed. 


Jones,  Ac.  v.  Jackson,  &c. 
(Filed  June  6,  1891— iVo^  to  be  reported.) 

An  appellant  who  prosecutes  an  appeal  upon  a  partial  transeript^  does  80  at  his 
peril,  and  if  it  appear  that  part  of  the  testimony  osed  on  the  trial  in  the 
court  below  is  not  copied  into  the  transcript,  it  will  be  presamed  in  support 
of  the  judgment  thdt  it  would  sustain  the  averments  of  appellee's  plead- 
ings. 

H.  C.  Eversole  for  appellants. 

Alcorn  &  Craft  for  appellees. 

Appeal  from  Laurel  Common  Pleas  Court. 

Opinion  of  the  court  by  JudRe  Lewis. 

Appellants,  heirs  of  John  Jones,  brought  this  action  against  ap- 

Jellees,  widow  and  children  of  J.  C.  Jackson,  who  was  sole  heir  of 
arvis  Jackson,  to  obtain  conveyance  of  the  legal  title  to  a  large 
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tract  of  land,  according  to  the  terms  of  a  title  bond  executed  in 
1864  by  Jar  via  Jackson  to  John  Jones. 

Appellees,  not  denying  execution  of  the  bond,  plead  as  defenses  to 
the  action  that  the  contract  of  sale  was  rescinded  by  the  parties  to 
it,  and  also  statute  of  limitation.  Evidence  was  introduced  by  ap- 
pellants tending  to  show  not  only  the  land  was  purchased,  but  paid 
for  and  held  and  claimed  by  Jones  up  to  his  death,  which  occurred 
ten  or  twelve  yeaw  before  commencement  of  the  action  in  1890. 
There  is  on  the  other  hand  evidence  tending  to  show  the  contract 
was  rescinded,  and  that  Jiirvis  Jackson,  who  died  in  1885,  claimed 
and  exercised  acts  of  ownership,  by  selling,  conveying  and  putting 
his  vendees  in  possession. 

Appellants  having  filed  a*partial  transcript  of  the  record,  the  fol- 
lowing rule  will  have  to  be  applied:  **An  appellant  who  prosecutes 
an  appeal  upon  a  partial  transcript,  does  so  at  his  peril,  and  if  it 
appears  that  part  of  the  testimony  used  on  the  trial  in  the  court  be- 
low is  not  copied  into  the  transcript,  it  will  be  presumed  in  support 
of  the  judgment  that  it  would  sustain  the  averments  of  appellees' 
pleading.''  Brockle  v.  Brockle,  7  Ky.  Law  Rep.,  760;  Whitfield 
V.  Hipper,  11  Ky.  Law  Rep.,  3G6.  It  fully  appears  that  a  portion 
of  the  record  omitted  was  the  record  of  a  suit  to  which  both  John 
Jones  and  Jarvis  Jackson  were  partitas  that  was  used  as  evidence  on 
the  trial.  It  may  be  that  recora  wheu  added  to  the  acts  of  owner- 
ship by  Jarvis  Jackson,  the  pecuniary  condition  of  John  Jones,  and 
the  long  time  elapsed  since  execution  of  the  bond,  was  sufftcient  to 
satisfy  the  lower  court  the  contract  was  rescinded,  and  Jackson  was 
equitable  as  well  as  legal  owner  of  the  land  when  he  died.  At 
least,  according  to  the  rule  mentioned,  this  court  can  not,  with  only 
part  of  the  record  before  us,  say  the  lower  court  erred  in  the  judg- 
ment rendered  dismissing  the  action. 

Judgment  affirmed. 


Meyer,  &c.  v.  Ruff. 

Same  v.  Kranth. 

Same  v.  Layers. 

Same  v.  Feuchtwanger. 

(Filed  March  19,  1891.— iVb^  to  be  reported.) 

1.  Attachments — Lis  pem/ens —The  mere  institntion  of  an  Rotion  for  a  debt 
and  the  sning  ont  of  an  attachment,  does  not  create  a  lien  on  property  de- 
scribed in  the  petition  and  on  which  the  attachment  is  levied,  if  the  attach- 
ment is  invalid,  becaobe  the  affidavit  reqaired  by  the  Code  was  not  made 
before  it  was  issued.     Saoh  a  proceeding  does  not  create  a  tt's  pemiens  lien. 

2.  Same — Fraudulent  eottveyances — Before  a  creditor  can  bring  a  snit  in 
equity  to  set  aside  a  conveyance  as  fraudulent,  or  subject  property  of  his 
debtor  oh  the  ground  that  it  is  about  to  be  disposed  of  with  fraudulent  in- 
tent. Ac,  he  must  first  have  an  execution  with  a  return  of  ^* nulla  bona^^  or 
must  have  sued  out  an  attachment  as  provided  by  the  Oode. 

M.  A.  &  D.  A.  Sachs  for  appellants. 

A.  A.  Stoll,  J.  E.  Gaither,  Caldwell  A  Winston  and  Barnett, 
Miller  &  Barnett  for  appellees. 
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Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

• 

The  attachment  of  Gallus  Ruff  created  no  lien  upon  the  fund  due 
Meyer  by  the  insurance  company,  because  there  was  no  such  affi- 
davit, as  is  required  by  the  Code  for  such  a  proceeding?. 

The  debi  was  due  and  Ruff  was  proceeding  lo  indemnify  himself 
as  the  surety  of  Meyer,  and  the  proceedinj?  should  have  been  under 
sections  661  and  662,  Civil  Code.  An  affidavit  should  have  been 
made,  stating  the  sum  the  defendant,  Meyer,  ought  to  pay,  that  it 
was  just  and  then  the  attachment  should  have  been  issued  by  the 
clerk.  Kleine  v.  Nie,  11  Ky.  Law  Rep.,  583.  Having  failed  to 
comply  with  the  provisions  of  the  Code,  the  attachment  was  in- 
valid. The  additional  ground  filed  that  the  defendant  had  not 
sufficient  property  subject  to  execution,  Ac,  was  filed  after  the 
assignment  by  the  debtor,  Meyer,  to  the  appellant,  Sachs,  of  the 
insurance  claim,  based  upon  a  valuable  consideration. 

So  the  lien,  if  any,  existed  hy  reason  of  the  last  ground  of  at- 
tachment was  an  equity,  created  after  the  asaignmeni  to  Sachs,  and, 
therefore,  can  not  affect  his  right.  As  to  the  other  appellees,  it 
seems  that  these  attachments  were  served  before  Sachs  had  obtained 
the  assignment  from  Meyer,  the  ground  of  these  attachments  being 
that  the  debtor  had  not  sufficient  property  subject  to  execution  to 
pay  their  debts,  <&c.  This  ground,  we  think,  was  fully  made  out.  The 
Superior  Court  gave  the  appellee,  Ruff,  a  superior  lien  to  Sachs,  be- 
cause of  a  lis  pendens^  that  in  its  opinion  created  a  lien  superior  to 
that  of  Sachs.  In  what  way  this  lien  was  created,  we  do  not  per- 
ceive. The  attachment  first  obtained  was  invalid.  There  had  never 
been  a  return  of  no  property  found,  and,  therefore,  the  simple  asser- 
tion of  a  claim,  either  in  laV  or  equity,  could  create  no  lien  in  a 
case  like  this.  The  money,  it  is  true,  was  required  to  be  paid  into 
<jourt  by  the  insurance  Company,  but  this  was  after  the  assignment 
to  Sachs,  and  could  not  have  affected  the  rights  of  these  parties. 
There  is  no  authority  for  holding  that  an  action  for  a  debt  with  an 
attachment  creates  a  lien  because  it  describes  the  property  soujjht  to 
be  attached  or  the  party  to  be  garnisheed,  while  the  attachment 
is  invalid,  or  without  a  return  of  no  property  found,  as  against  the 
■debtor.  Some  of  the  earlier  cases  on  the  subject  indicate  that  w^here 
the  property  sought  to  be  subjected  can  not  be  reached  at  law,  the 
party  plaintiff  may  go  into  a  court  of  equity,  but  it  can  not  be 
maintained  that  under  our  practice  and  the  rulings  of  this  court 
for  many  years  that  the  creditor  can  in  a  court  of  equity  attack  a 
fraudulent  conveyance  for  fraud,  or  subject  property  about  to  be  dis- 
posed of  with  a  fraudulent  intent  in  the  absence  of  a  return  of  no 
property  or  an  attachment  as  provided  by  the  Code. 

The  judgment  below  is,  therefore,  reversed  as  to  Gallus  Ruff,  and 
remanded  for  proceedings  consistent  with  this  oi)inion.  It  is  af- 
:firmed  as  to  the  other  appellees.  Sachs  has  priorty  over  Ruff. 
Martz  V.  Pfeifer,  80  Ky.,  600. 
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Rich  Grain  Distilling  Co.  v.  Western  Union  Tel.  Co. 
{Filed  March  11,  1891.) 

1.  Measure  of  damages /or  faiiure  to  deliver  te/egram—Vvheve  a  distillingr 
company  sent  a  meHsage  to  boiler-makers  in  a  uei^^hboring  city  notifyiDf^ 
them  that  a  boiler  wan  out  of  repair  and  asking  them  to  '^send  man  at 
once,"  and  by  reason  of  the  failure  of  the  telegraph  company  to  transmit 
or  deliver  the  message  the  distilling  company  was  compelled  to  suspend 
operations  for  twenty-four  hours  longer  than  it  would  have  done  had  the 
message  been  transmitted  and  delivered  in  the  regular  course  of  business, 
the  sender  of  the  message,  in  this  action  against  the  telegraph  company,  is 
entitled  to  recover  for  the  additional  expense  incurred  in  feeding  cattle  and 
the  additional  amount  paid  to  hands,  by  reason  of  the  delay  caused  by  de- 
fendant's failure  to  transmit  the  message.  As  it  was  the  business  of  the 
firm  to  which  the  message  was  sent  to  seild  men  to  repair  boilers,  it  must 
be  presumed  that  they  would  have  followed  their  usual  course  of  business ; 
and  it  is  no':  reasonable  to  presume  that  had  the  man  been  sent  he  could  not 
have  done  the  work. 

2.  Same — The  x>rofit8  which  the  plaintiff  might  have  made  on  the  liquors 
it  was  prevented  from  making  during  the  twenty-four  hours  are  too  remote 
to  be  recovered. 

J.  F.  Clay  for  appellant. 

Burnett  &  Dallavn  for  appellee. 

Appeal  froin  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

This  is  an  action  against  a  telegraph  company  to  recover  damages 
for  its  failure  to  transmit  a  telegram.  The  only  question  presented 
is  as  to  the  rule  by  which  the  plaintitt's  damages  are  to  be  meas- 
ured. 

The  plaintiff  was  operating  a  large  distillery  at  Cniontown.  On 
the  loth  of  November,  1888,  its  boiler  became  so  damaged  as  to  ne- 
cessitate the  suspension  of  its  business  until  it  could  be  repaired. 
There  was  no  one  nearer  than  Evansville  who  could  repair  it.  Wm» 
Pelz  &  Co.  were  boiler-makers  at  that  place,  and  when  called  uiwn 
sent  skilled  mechanics  to  points  in  the  vicinity,  including  Union- 
town,  to  repair  boilers  and  other  machinery,  and  had  before  that 
time  been  frequently  employed  by  the  plaintitt.  On  the  day  named 
plaintiff  delivered  to  the  defendant,  at  Henderson,  for  transmission 
to  Evansville,  prepaying  the  charges  therefor,  this  telegram : 

"  IVm,  Pelz  ^  Co,,  Evansvilie,  Jnd.: 

"Send  man  at  once.     Blister  on  boiler.     Answer. 

"Rich  Gbain  Distillimo  Co." 

This  telegram  the  defendant  failed  and  neglected  to  transmit  or 
deliver,  andf  on  account  of  this  failure  the  plaintiff  was  compelled 
to  suspend  operations  for  twenty-four  hours  longer  than  it  would 
have  done  had  the  telegram  been  transmitted  and  delivered  in  the 
usual  course  of  business. 

During  this  time  it  had  to  pay  the  wasres  of  thirty  Idle  men  whom 
it  had  under  employ,  and  was  compelled  to  purchase  other  feed  for 
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818  head  of  cattle,  which  it  was  at  the  time  slopping  at  the  distil- 
lery. The  petition  sought  to  recover  damages  on  account  of  these- 
matters,  but  on  motion  of  the  defendant  these  items  of  danjage  were 
stricken  out,  and  judgment  was  rendered  against  the  defendant  for 
fifty  cents  only,  the  amount  which  had  been  paid  for  the  transmis- 
sion and  delivery  of  the  mes?»age. 

Hadley  v.  Baxendale,  9  Ex.,  341,  the  leading  English  case,  and  • 
the  one  followed  in  this  country,  lays  down  this  rule  as  the  measure 
of  damages  for  a  breach  of  contract :  **  Where  two  parties  have  made 
a  contract,  which  one  of  them  has  broken,  the  damages  which  the 
other  ought  to  receive,  in  respect  to  such  breach  of  CDiitract,  should 
be  such  as  may  fairly  and  reasonably  be  considered  either  arising 
Daturally,  L  e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breai^h  of  it;"  or,  in 
other  words,  such  damages  as  may  fairly  and  reasonably  be  consid- 
ered as  naturally  arising  from  the  breach  of  the  contract,  according 
to  the  usual  course  of  things,  are  always  recoverable. 

That  the  damages  claimed  by  the  plaintiff  in  this  case,  the  addi- 
tional expense  incurred  in  feeding  the  (*attle,  and  the  amount  paid 
to  the  hands  who  were  necessarily  unemployed,  were  the  natural 
and  direct  result  of  the  failure  of  the  company  to  transmit  and  de- 
liver the  message,  seems  to  us  clear. 

The  importance  of  the  ipessage  delivered  to  the  defendant  for 
transmission  is  manifest  on  its  face.  From  it  it  is  apparent  that  the 
very  purpose  of  sending  it  was  to  procure  a  man  to  repair  the  boiler, 
that  the  business  of  the  plaintiff  might  be  resumed  as  soon  as  pos- 
sible. The  business  of  distilling  is  a  rn.itter  of  general  knowledge. 
That  it  is  necessary  to  employ  numerous  hands  in  the  business,  and 
that  the  feeding  of  stock  upon  the  slops  is  a  necessary  adjunct  to,  if 
not  really  a  part  of  the  business,  are  matters  of  common  notoriety; 
and  the  parties  must  be  regarded  as  having  had  thise  matters  in 
consideration  when  the  contract  was  made— when  the  plaintiff  paid 
and  the  defendant  received  the  price  for  transmitting  and  delivering 
the  message. 

If  under  the  facts  here  admitted  the  plaintiff  can  only  recover 
nominal  dama;;es,  we  can  hardly  conceive  of  a  case,  unless  there  be 
a  special  contract,  in  which  a  telegraph  company  could  be  held  re-  . 
sponsible  for  any  but  nominal  damages. 

It  is  areued  that  there  is  no  certainty  that  Pelz  A  Co.  would  have 
sent  a  man  to  the  plaintiff,  or  that  if  he  had  been  sent  he  would 
have  successfully  repaired  the  boiler.  But  Pelz  A  Co.'s  business  was 
to  send  men  to  do  such  work,  and  the  court  has  the  right  to  pre- 
sume, and  ought  to  presume,  that  they  would  have  followed  their 
usual  course  of  business,  and  it  is  not  reasonable  to  presume  that 
had  the  man  been  sent  he  could  not  have  done  the  work.  The  same 
argument  was  made  in  Parks  v.  Alta  California  Telegraph  Co.,  18 
Cal.,  422;  Allen's  Tel.  Cases,  114.  There  the  plaintiff  was  endeav- 
oring to  secure  a  debt,  and  wrote  a  message  to  his  agent  to  '*attach 
if  you  can  find  property."  This  message  was  delivered  to  the  com- 
pany for  transmission,  but  it  failed  to  transmit  it.  There  the  dam- 
ages were  more  remote  and  more  speculative  than  in  this  case,  and 
the  contingencies  and  uncertainties  were  greater ;  but  the  company 
was  held  liable  for  the  amount  of  the  debt,  if  it  could  have  been 
made  had  the  attachment  been  sued  out  in  the  time  which  it  could 
have  been  had  the.  message  been  promptly  transmitted  and  de* 
livered. 
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In  our  opinion  the  plaintiff  should  recover  for  the  additional  ex- 
pense incurred  in  feedinj?  the  cattle,  and  the  amount  paid  to  the 
hands;  but  the  profits  which  the  plaintiff  niig:ht  have  made  on  the 
liquors  which  it  was  prevented  from  making  irr  the  twenty-four 
hours,  are  too  remote. 

The  judgment  is  reversed  and  the  case  remanded  for  further  pro- 
ceedings. 


GiVEXS,  HeADLY   &  Co.  V.  JORDAX. 

{Filed  April  15,  1891.) 

1.  StatuU  of  frauds — Collateral  undert,\king — Au  agreement  by  the  defend- 
ant with  plaintiffs,  that,  if  they  would  advance  money  to  a  certain  firm,  he 
-wonld  see  that  the  firm  invested  the  money  in  tobacco,  for  which  they  had 
already  contracted,  and  would  Bhip  it  to  plaintiffs,  was  a  collateral  under- 
takins:.  and,  not  beinf;  in  writing,  is  not  bindiufi:. 

2.  rUaiiing  Ugal  conclusion — An  allegation  that  defendant  and  the  firm  to 
which  plaintiffs  advanced  the  money,  converted  the  money  to  their  own 
use,  although  the  defendant  knew  it  was  in  lien  to  the  plaintiffs,  was,  when 
taken  in  connection  with  the  other  fact^,  but  a  legal  conclusion,  the  facta 
constituting?  the  conversion  not  being  alleged.  The  fair  inference  is  that 
plaintiffs  charge  a  conversion,  because  the  firm,  to  which  the  money  was  ad- 
vanced, failed  to  deliver  the  tobacco  to  them.    • 

3.  Aiiietided  pctitiou — Dcpartuic — As  the  cause  of  action  set  up  in  the  origi- 
nal petition  was  npon  the  contract,  for  a  brench  of  which  plaintiffs  sought 
to  recover,  an  amended  petition,  seeking;  to  recover  for  a  conversion  of  the 
tobacco,  a  tort,  was  a  departure,  and,  therefore,  added  no  strength  to  the 
petition.  An  amended  petition  must  pertain  to  the  cause  of  action,  as 
originally  set  up. 

H  irgis  &  Eastin  for  appclhuits. 
Walter  Evans  for  appellee. 
Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

It  is  appellants'  contention  that  H.  A.  Jordan's  contract  with 
them  was  an  original  promise  upon  his  part  to  comply  with  his  own 
obligation,  and  was  not  a  promise  to  answer  for  the  debt,  default  or 
misdoing. of  Jordan  <fe  Foster,  and  upon  this  assumption  it  is  argued 
that  the  case  comes  within  the  rule  laid  down  in  Leisman  v.  Otto, 
1  Bush,  220,  and  which  has  been  followed  by  this  court  in  Kennon 
V.  Tolle,  9  Ky.  Law  Rep.,  811,  and  Kentucky  National  Bank  v. 
O'Neal,  11  Ky.  Law  Hep.,  7G8. 

We  can  not  agree  with  counsel  in  their  contention  as  to  the  nature 
or  character  of  the  contract,  and  must,  thert^fore,  differ  with  them 
in  their  conclusion  that  the  rule  recognized  in  the  cases  referred  to 
must  control  us  in  the  decision  of  this.  The  Otto  case  goes  much 
further  in  the  line  of  appellants'  argument  than  either  of  the  other 
cases,  and  a  further  reference  to  these  cases  is  unnecessary. 

The  Otto  case  is  in  brief  this:  Otto  was  a  brewer.  Mechling 
wanted  to  buy  beer  from  him,  but  Otto  ^^considering  Mechling  in- 
solvent, determined  when  he  sold  him  the  beer,  neither  to  prepare 
it  for  delivery  nor  to  deliver  it  to  him  without  other  assurance  of 
payment  when  the  price  should  become  due,  and  finally  delivered  it 
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at  the  instance  of  Leisman  &  Co.,  and  only  on  their  promise  to  pay 
the  price,  and  Iheir  direction  to  charge  it  to  them,  which  Otto  accord- 
infjfO/  didy 

Upon  these  facts  the  court  held  that,  '*althoup:h  on  the  completion 
of  the  sale  to  Mechling:  on  the  credit  of  Leisman  &.  Co.,  he  too  was 
bound  as  purchaser,  yet  theirs  was  an  ori8:inal  promise  to  pay  their 
own  debt,''  and  not  in  the  meaning:  of  the  statute  of  frauds  **a  prom- 
ise to  answer  for  the  debt,  default  or  misdoing  of"  Mechling:. 

Suppose  the  facts  had  been  that  Leisman  A  Co.  had  sent  to  Otto : 
let  Mechling  have  the  l^eer;  we  will  see  that  he  pays  you  ;  and  upon 
the  faith  of  this  promise,  relying  upon  It,  Otto  had  delivered  the 
beer  to  Mechling,  could  it  be  claimed  that  Leisman  &  Co.  would 
have  been  liable  to  Otto  unless  their  agreement  was  in  wTiting?  It 
is  true  that  in  the  supposed  case  there  was  an  ample  consideration 
for  the  promise;  but  the  statute  was  intended  to  meet  just  such 
oases;  for  unless  there  was  a  consideration  there  could  be  no  liability 
independent  ot  the  statute. 

The  weight  of  aiftliority  outside  of  this  State  is,  as  we  said  in 
Kennon  v.  ToUe,  against  the  rule  announced  in  the  Otto  case.  But 
we  are  bound  by  that  case,  and  where  the  facts  are  similar  we  shall 
unhesitatingly  follow  it. 

The  facts  in  this  case,  as  set  out  in  the  petition  and  amendments, 
strictly  construed  against  the  pleader,  as  they  must  be  by  us,  in 
passing  upon  the  ruling  of  the  court  in  sustaining  the  demurrer,  are 
in  substance  these : 

The  appellants,  Givens,  Ileadly  &  Co.,  were  tobacco  warehouse- 
men, and  had  for  some  time  prior  to  any  transaction  with  the  appel- 
lee, H.  A.  Jordan,  been  advancing  niouey  to  Jordan  &  Foster— the 
Jordan  of  the  firm  being  IL  A.  Jordan's  son— under  a  contract 
whereby  Jordan  &  Foster  agree<l  to  buy  tobacco  with  the  money 
advanced,  which  tobacco  was  to  be  shipped  to  Givens,  Headly  & 
Co.,  who  were  to  sell  it,  and  after  taking  out  their  commission  and 
other  expenses  were  to  apply  so  much  of  the  proceeds  as  were  nec- 
essary to  repay  to  them  the  amount  advanced,  the  balance,  if  any, 
to  be  paid  to  Jordan  &  Foster. 

In  February,  1886,  Givens,  Headly  &  Co.,  becoming  doubtful  of 
Jordan  &  Foster^  responsit)ility,  refused  to  advance  any  more 
money  to  them  unless  they  would  in  some  way  secure  them.  To 
induce  them  to  continue  the  advances,  Jordan  &  Foster  represented 
that  they  had  bought  200,000  or  250,000  pounds  of  tobacco,  which 
they  had  not  paid  for.  To  enable  them  to  get  the  money  to  pay  for 
this  tobacco,  H.  A.  Jordan  agreed  to  guarantee  to  them  the  pay- 
ment of  $1,250  if  they  would  advance  that  amount  to  Jordan  & 
Foster,  and  for  that  purpose  he,  together  with  Jordan  &  Fostet 
drew  their  bill  of  exchange  on  Givens,  Headly  &  Co.,  which  they' 
accepted,  and  upon  it  the  money  was  obtained. 

H.  A.  Jordan  concedes  his  liability  for 'this  sum  and  has  paid  it. 
It  is  only  referred  to  as  illustrative  of  the  character  of  the  contract 
which  appellants  insist  was  at  the  same  time  entered  into  between 
all  the  parties.  Alleging  these  facts  the  appellants,  in  their  original 
petition  and  two  amended  petitions,  state  that  at  the  same  time 
that  the  $1,250  draft  was  drawn,  H.  A.Jordan  *'united  in  the  request 
with  Jordan  A  Foster  that  appellants  should  continue  to  honor  the  ' 
drafts  made  upon  them  by  Jordan  &  Foster,  and  Jointly  agreed,  to- 
gether with  Jordan  &  Foster,  that  any  money  so  advanced  by  Giv- 
ens, Headly  &  Co.  should  be  applied  in  payment  for  tobacco,  which 
ishould  be  shipped  to  appellants  as  warehousemen,  to  enable  them 
to  repay  themselves  for  their  advances  out  of  the  sales  of  said  to- 
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bacco;"  and  they  alleg:e  that  subsequent  to  this  agreement,  in  addi- 
tion to  the  $1,250,  evidenced  by  the  draft  referred  to,  they  advanced 
to  Jordan  &  Foster  over  $l,2o0.  They  allege  that  they  advanced  the 
money  upon  the  faith  of  the  joint  promise  of  H.  A.  Jordan  and 
Jordan  &  Foster,  and  this  joint  promise  is  repeated  in  every  con- 
ceivable form.  We  are  unable  to  understand  the  force  attached  to 
the  words  "joint  promise''  and  ''jointly  promised"  by  coun.sel  for 
appellants,  for,  as  is  suggested  by  appellee's  counsel,  a  surety's  or  a 
guarantor's  undertaking  is,  in  its  very  nature,  joint — i,  e.,  an  agree- 
ment to  be  bound  with  another. 

It  seems  to  us  plain  that  the  facts  alleged  place  the  case  within 
subsection  4,  section  1,  chapter  22,  General  Statutes.  To  hold  other- 
wise would,  in  effect,  amount  to  an  annullment  of  the  statute. 

The  forceful  argument  that  the  money  was  advanced  upon  the 
faith  of  the  appellee's  promise  amounts  simply  to  this,  that  the  ap- 
pellee should  be  bound  because  there  was  a  consideration  for  the 
promise— the  advancement  of  the  money  to  th«  principal  upon  his 
agreement  to  see  it  paid.  If  jsl  consideration  would  render  one  re- 
sponsible upon  his  promise  to  answer  for  the  debt  of  another,  the 
statute  is  useless,  for  there  can  be  no  legal  liability  either  as  principal 
or  surety  unless  there  be  a  consideration. 

When  analyzed,  the  language  of  the  petition  is  simply  this:  That 
appellee  agreed  with  appellants  that,  if  the^  would  advance  money 
to  Jordan  &  Foster,  he  would  see  that  they  invested  it  in  the  tobacco 
which  they  had  already  contracted  for,  and  would  ship  it  to  the  ap- 
pellants. This,  it  seems  to  us,  is  unquestionably  a  collateral  under- 
taking. 

Upon  the  remaining  point,  and  that  is  that  the  amended  petition 
sets  up  a  conversion  of  the  tobacco  which  the  appellee  knew  was  in 
lien  to  the  appellants,  we  will  say :  First.  That  the  allegations  of  a 
conversion  are,  when  taken  in  connection  with  the  other  facts,  true 
legal  conclusions.  It  is  not  alleged  that  the  appellee  himself,  or 
jointly  with  Jordan  &  Foster,  sold  the  tobacco  or  destroyed  it,  or 
held  the  possession  after  appellants  had  demanded  that  it  should  be 
delivered  to  them ;  it  is  simply  alleged  that  they  converted  it  to 
their  own  use  and  benefit.  What  the  facts  are  which  constituted  the 
conversion  are  not  allesred.  The  fair  inference  is  that  the  appellants 
charge  a  conversion  because  Jordan  &  Foster  failed  to  deliver  the 
tobacco  to  them.    Second.  The  cause  of  action  set  up  in  the  original 

Eetition  was  upon  a  contract,  and  it  was  sought  to  recover  for  a 
reach  of  this  contract.  The  amendment,  conceding  that  the  facts^ 
alleged  are  sufficient  to  show  a  conversion,  seeks  to  recover  lor  a 
tort,  a  wrongful  conversion  of  the  appellants'  property,  or  property 
upon  which  they  had  a  lien,  known  to  appellee.  This  was  a  clear 
departure  in  pleading. 

The  appellants  had  elected  to  sue  upon  the  contract,  and  by  thi» 
election  they  were  properly  required  to  stand  It  is  not  a  case  where 
the  plaintiff  has  in  his  petition  joined  two  causes  of  action,  one  upon 
a  contract  and  the  other  in  tort,  in  which  case  the  proper  practice 
would  have  been  to  have  required  him  to  elect.  But  he  seeks  to  set 
up  a  new  cause  of  action  in  an  amended  petition.  This  he  can  not 
do.  When  he  amends,  his  amendment  must  pertain  to  the  cause  of 
action  as  originally  set  up;  if  it  does  not,  it  can  add  no  strength  to 
the  netition. 

The  judgment  is  affirmed. 
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Insurance  Company  of  North  America  v.  Forwood, 
Orths,  &c, 

(Filed  Feb.  18,  1891.) 

1.  Fin*  insurance — Arbitration  as  to  amount  of  loss — A  clanne  in  a  policy  of 
fire  insurance,  providing?  for  the  appointment  of  appraisers  if  the  parties 
-can  not  agree  ha  to  the  amount  of  loss,  does  not  apply  where  the  company 
denies  all  liability,  and  there  is  no  disagreement  as  to  the  amoanfc  of  the 
loss.  Moreover,  if  the  company  does  not  require  an  arbitration,  and  take 
«uch  steps  to  secure  it  as  are  pointed  ont  in  the  policy,  it  waives  its  rights 
in  that  respect. 

2.  Proojs  of  loss— Waiver — A  failure  to  furnish  proofs  of  loss  within  the 
time  fixed  by  the  policy,  will  not  bar  an  action  on  the  policy  if  such  proofs 
are  furuishoJ  prior  to  the  institution  of  the  action. 

3.  Sdtm — A  provision  in  a  policy  of  insurance  that  no  action  shall  be 
brought  within  sixty  days  aftur  proofs  of  loss  are  received  by  the  company, 
does  not  apply  where  the  company  had  waived  proofs  of  loss,  lind  proofs 
were  made,  notwithstanding  such  waiver. 

4.  The  pouers  of  an  agent  of  an  insujance  company  are  prima  facie  co-exten- 
flive  with  the  business  intrusted  to  his  caro.  and  will  not  be  narrowed  by 
Jimitatious  not  communicated  to  the  person  with  whom  he  deals.  One  who 
■deals  with  an  insurance  agent  has  the  right  to  presume  that  he  has  power  to 
waive  the  proofs  of  loss  in  tne  absence  of  notice  as  to  a  limitation  upon  his 
powers  in  this  respect. 

6.  It  is  not  ni'ccssary  to  prove  an  express  ai;ree->ient  to  waive  proofs  of  loss ;  it 
may  bo  inferred  from  the  acts  of  the  insurer.  The  advice  of  the  agent  to 
the  assured  not  to  send  iu  his  proofs  of  his  loss,  together  with  a  promise 
that  arrangements  would  be  made  to  pay  tDe  loss,  amounted  to  a  waiver  of 
pro(»fs. 

6.  Waivtr  is  a  question  of  fact— Where  the  evidence  is  conflicting',  waiver  is 
4)uestiou  of  fact  to  be  submitted  to  the  jury. 

B.  F.  Buckner  for  appellant. 

Abbott  <fe  Rutledge  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost. 

The  policy  of  insurance  in  this  case  eoniained  the  following  clauses, 
which  the  appelhint  contends  the  appellee  fajied  to  comply  with, 
and  thereby  released  it  from  all  liability  under  the  contract : 

1.  That  in  the  happening  of  any  loss  or  damage  to  the  property, 
the  assured  should  give  immediate  notice  thereof  to  the  company, 
and  as  soon  thereafter  as  possible  render  to  it  a  particular  account 
and  proof  of  the  loss;  and  2d,  that  if  the  assured  and  the  company 
<;ould  not  agree  as  to  the  amount  of  loss,  three  appraisers  should  be 
•chosen  to  ^k  the  value  of  the  property  destroyed,  and  if  further  dif- 
ferences should  arise  between  the  parties  as  to  the  amount  of  such 
loss,  not  determined  and  settled  by  the  appraisers,  the  matter 
should,  on  the  written  request  of  either  party,  be  submitted  to  three 
impartial  arbitrators,  whose  award  should  be  binding  on  the  parties; 
4ind  in  such  case  of  disagreement,  the  determination  by  arbitration 
should  be  a  binding  precedent  to  the  rit^ht  of  the  assured  to  insti- 
tute proceedings  at  law  for  the  recovery  of  any  claim  under  the 
I)olicy. 

In  the  sixth  paragraph  of  its  answer,  the  appellant  alleges  that 
4he  appellee  failed  to  keep  and  j»erform  the  conciitions  of  the  policy 
in  regard  to  the  selection  of  appraisers,  and  had  at  no  time  prior  to 
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the  institution  of  the  action  named  or  offered  to  name  an  appraiser. 
as  required  by  the  terms  of  the  policy.  The  court  properly  su«tainett 
a  demurrer  to  this  parag:raph,  because  it  failed  to  alle>j:e  that  the  as- 
sured and  the  company  could  not  agree  as  to  the  amount  of  loss, 
which  disagreement,  by  the  terms  of  tlie  policy,  must  exist  before  a 
necessity  arose  lOr  tJie  selection  of  the  appraisers.  This  provision 
applied  only  in  case  there  should  be  a  difference  of  oiiinion  between 
the  parties  as  to  the  amount  of  loss  occasioned  by  the  fire.  It  was 
not  a  condition  precedent  to  the  right  of  action,  unless  such  differ- 
ences should  exist,  and  here  there  was  not  only  no  such  difference^ 
but  on  the  contrary  the  appellant  in  another  paragraph  denies  all 
liability.  It  must  be  poor  justice  and  worse  law  to  allow  the  in- 
surer to  avoid  its  liability  on  this  ground,  when  from  the  fire  to  the 
institution  of  this  action,  there  was  never  a  time  when  either 
appraiser  or  arbitrators  could  have  been  selected  or  appointed  ac- 
cording to  the  requirement  of  the  policy. 

When  appraisers  are  to  be  seiected/if  differences  exist,  or  where 
arbitrators  are  to  be  chosen  on  the  written  request  of  either  party,  if 
the  insurer  does  not  require  an  arbitration  and  take  such  steps  to  se- 
cure it  as  are  pointed  out  in  the  policy,  he  is  treated  as  waiving  hi» 
rights  in  that  respect.     Wood  on  Fire  Insurance,  4r)7. 

The  lire  occurred  January  8,  188(5,  and  proofs  of  loss  were  fur- 
nished JJecember  4,  following. 

A  failure  to  furnish  proofs  of  loss  within  the  time  fixed  by  the 
policy  will  not  forfeit  or  bar  the  action  if  such  proofs  are  furnished 
prior  to  its  institution.  Kenton  Insurance  Co.  v.  Dows;  12  Kv.  Law 
Rep.,  115.  The  question,  however,  to  be  considered  here  is,  whether 
or  not  the  company  by  the  acts  of  its  agents  waived  the  right  to  re- 
quire of  the  assured  proofs  of  his  loss,  as  this  action  was  brought 
within  sixty  days  of  the  tinie  when  the  proofs  were  sent  to  the  com- 
pany. Where  the  policy  provided  that  no  action  sh(nild  be  insti- 
tuted against  tlie  company  under  it  for  sixty  days  after  proof  of  loss 
should  have  been  made  by  the  assured  and  received  by  the  com- 
pany. 

The  appellee's  evidence  conduced  to  show  that  its  secretary,  Stephen- 
Forwood,  went  to  a|)pellant's  agent,  Robinson,  who  had  i-sued  the 
policy  on  Monday  following  the  fire,  and  notified  hin»  of  the  fire, 
and  talked  to  him  in  reference  to  makifig  out  his  proofs  of  loss,  but 
that  Robinson  told  him  that  there  was  some  question  about  the  fire, 
and  that  he  must  nof  make  out  his  proofs  then,  but  to  wait  awhile„ 
and  it  would  be  arranged  for  the  appellee  to  be  paid  for  his  loss,  and 
that  after  this,  and  during  the  following  summer  and  fall,  he  had 
many  other  conversations  with  him,  in  all  of  which  the  agent  put 
him  off  with  promises  of  making  his  case  stronger  for  hiuj.  In 
November  he  went  to  appellant's  {State  Mgent,  Johnson,  and  asked 
for  blanks  in  which  to  njake  out  his  proofs,  which  he  refused  to  fur- 
nish. He  then  made  his  proofs  and  offered  to  deliver  them  to  Rob- 
inson, who  refused  to  receive  them,  saying  that  he  would  have- 
nothing  to  do  with  the  matter,  when  they  were  delivered  to  the 
appellant's  agent  at  its  office  in  New  York. 

Forwood  then  tes.ified  that  these  pro(»fs  were  not  furnished  sooner 
on  account  of  Robinson's  continued  promises  that  the  loss  would  be 
paid,  and  advised  him  not  to  make  out  the  proots. 

Robinson  in  his  testimony  denied  all  of  the^e  stateu)ents,  and 
Johnson,  the  State  agent,  testified  that  the  blanks  demanded  of  him. 
were  for  his  own  use,  and  he  never  gave  them  out  to  persons  who 
had  sustained  losses,  but  admitted  that  he  frequently  made  up  the 
pi  oofs  when  it  was  an  approved  claim,  and  that  it  was  onjy  when 
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the  company  intended  to  pay  the  Iohs  that  he  furnished  the  blanks. 

If  the  acts  of  its  agents  constituted  a  wai*rer  of  proof  of  loss,  is 
the  company  bound  by  them  ? 

Evidence  was  introduced  by  the  appellant  to  show  that  Robinson 
had  no  authorty  to  waive  proof  under  his  appointment,  but  no  at- 
tempt was  made  to  show  that  appellee  had  any  knowledge  of  these 
limitations  in  his  power  as  an  aj^ent. 

In  every  ease  where  the  assured  has  no  notice  of  any  restrictions 
of  the  company  upon  the  asrent's  authority,  or  where  there  is  noth- 
ing about  the  transactions  to  put  him  upon  inquiry  as  to  his  actual 
authority,  the  acts  of  the  ajifent  done  in  excess  of  his  powers  are 
binding  upon  the  company. 

The  Supreme  Court  of  the  United  States  in  Insurance  Company  v. 
Wilkinson,  18  Wall.,  222,  held  that  the  powers  of  the  agent  are  prima 
/ac/eco-extensive  with  the  business  intrusted  to  his  care,  and  will 
not  be  narrowed  by  limitations  not  communicated  to  the  persons 
with  whom  he  deals.  An  insurance  coiupany  establishini?  a  local 
agency  must  be  held  responsible  to  the  parties  with  whom  they 
transact  business,  for  the  acts  and  declarations  of  an  aoreut. 

As  Mr.  May  well  says:  "The  tendency  of  the  courts  generally  is 
daily  becoming  more  decided  to  hold  that  an  agent  may  waive 
any  of  the  conditions  of  the  policy  and  bind  the  company  by  such 
waiver." 

The  jury  accepted  Forwood's  statements  as  to  Robinson's  repre- 
sentations and  promises  as  true.  Then  did  Robinson  and  Johnson's 
acts  as  proven  constitute  a  waiver  of  proofs  of  loss?  It  is  not  nec- 
essary to  prove  an  express  agreement  to  waive,  but  it  may  be  in- 
ferred from  the  acts  and  conduct  of  the  insurer. 

The  agent  of  the  company  advised  the  assured  not  to  send  in  his 
prools  and  promised  him  that  arrangements  would  be  made  to  pay 
the  loss.    This  occurred  not  only  once,  but  ujany  times. 

Taking  into  consideration  the  parties,  the  nature  of  the  interviews, 
and  the  statements  made  by  the  company  agents,  might  not  the  as- 
sured have  believed  that  no  proofs  w^ould  be  required  then  ?  l)\i\  not 
the  agent's  acts  and  statements  fairly  convey  this  meaning?  and  did 
the  jury  not  have  the  right  to  conclude  from  Johnson's  testimony 
that  the  company  had  determined  not  to  pay  the  loss  when  he  re- 
fused to  furnish  the  blanks  and  yet  swear  that  it  was  his  custom  to 
do  so  on  approved  claims? 

But  whether  or  not  we  must  conclude  that  these  acts  were  suffi- 
cient to  constitute  a  waiver,  it  is  unnecessary  to  say,  as  the  jury,  under 
proper  instructions,  have  so  found,  and  where  the  evidence  upon 
this  poifit  is  conflicting,  waiver  is  a  question  of  fact  to  be  submitted 
to  the  jury. 

Judgment  is  affirmed  with  damages. 


Gaines  v.  Griffith. 
{Filed  May  20,  1891.) 

7  he  sure/yon  a  supersedeas  bond  f^^KVL  not  escape  liablility  upon  the  ground 
that  by  a  mifltake  of  the  clerk  in  the  preparation  of  the  bond  he  was  made 
to  supersede  a  judgment  which  neither  he  nor  the  defendant  intended  to 
sapernede.  The  plaintiff  in  the  judgment  not  being  a  party  to  the  mistake 
can  not  be  affected  by  it.  ^->^  ^ 
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O'Neal,  Jackson  &  Phelps  for  appellant. 
Jno.  R.  M.  Polk  for  appellee. 
Appeal  from  Louisville  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Young. 

The  appellee,  GriflBth,  brouorht  two  suits  in  a  justice's  court,  and 
sued  out  an  attachment  in  each  case,  ajjainst  one  P.  P.   Pick,  and' 
the  attachments  were  levied  upon  Pick's  property.     Upon  the  trial 
the  justice  renck^red  judgment  in  each  case  against  Pick,  and  sus- 
tained the  attachments. 

Pick  appealed  from  the  judgments  to  the  Louisville  Law  and 
Equity  Court,  and  executed  a  supersedeas  bond  in  each  case,  with 
!S.  G.  Gaines  as  surety.  The  two  cases  were  consolidated  in  the 
Law  and  KciUity  ('ourt,  and  judgment  rendered  on  the  appeal  in 
favor  of  Gritfith  for  the  amount  of  the  judgments  rendered  in  the 
lower  court.  An  execution  having  issued  upon  said  judgments,  it 
was  returned  no  property  found,  and  this  action  was  brought  in  the 
Jefferson  Court  of  Common  Pleas  upon  the  supersedeas  bonds,  upon 
which  S.  G.  Gaines,  the  appellant,  was  surety. 

Appellant  interposed  what  he  claimed  was  an  equitable  defense, 
and  the  action  was  transferred  to  the  I^ouisville  Chancery  Court. 

In  his  answer,  he,  in  substance,  pleads  that  it  was  not  the  inten- 
tion of  himself  nor  Pick  to  supersede  said  judgments,  but  that  they 
directed  the  clerk  to  prepare  a  bond  superseding  the  orders  sustain- 
ing the  attachments,  but  that  the  clerk  of  said  court,  by  mistake, 
prepared  an  appeal  bond  from  the  judgments  in  the  magistrate's 
court,  and  that  the  mistake  was  material,  and  that  Pick  was  and  is 
now  insolvent,  and  that  the  appellee,  Griffith,  had  not  been  injured 
in  his  rights  or  in  any  way  prejudiced  by  said  mistake. 

The  chancellor  sustained  a  demurrer  to  this  answer,  and  the  ap- 
pellant thereupon  tendered  an  amended  answer,  and  upon  objection 
made,  the  chancellor  would  not  permit  said  amendment  to  be  filed, 
and  appellant  declining  to  answer  further,  judgment  was  rendered 
for  appellee,  and  from  this  ruling  this  appeal  is  prosecuted. 

The  only  question  to  be  determined,  is,  does  the  answer  offered 
permit  a  defense  to  the  action? 

The  appellee  had  a  judgrment  against  Pick.  Appellant,  without 
consulting  appellee,  signed  those  bonds  that  stopped  appellee  from 
further  proceedings  against  Pick  to  enforce  his  judgments,  until  the 
appeals  were  tried  in  the  court  appealed  to. 

The  appellee  was  commanded  by  the  clerk  of  the  coin-t  in  the 
supersedeas  to  stay  all  proceedings  on  his  judgments  against  Pick 
because  they  had  been  superseded  by  the  execution  of  a  bond  as  re- 
quired by  law. 

The  appellee  had  no  hand  in  having  the  bond  executed.  It  was 
optional,  entirely  with  Pick  whether  he  would  take  an  appeal.  He 
did  not  have  to  consult  the  appellee  as  to  the  propriety  of  taking 
said  appeal,  or  as  to  what  bond  he  should  execute. 

Equity  may  compel  parties  to  execute  their  agreements,  but  it  has 
no  authority  to  make  agreements  for  them  or  to  substitute  one  for 
another. 

When  the  legal  rights  of  the  parties  have  been  chanced  by  mutual 
mistake,  equity  restores  them  to  their  former  condition,  when  it 
can  be  done  without  interferring  with  any  new  rights  acquired  on 
the  faith  and  strength  of  the  altered  condition  of  the  legal  rights 
and  without  doing  injustice  to  other  persons.    79  Ky.,  602. 


Digitized  by 


Google 


DAVIDSON    V.    STERRETT,    &C.  26$ 

Counsel  for  appellee  has  referred  us  to  several  decisions  of  our 
Court  of  Appeals,  but  in  our  opinion  those  cases  cited  do  not  apply 
to  this  case. 

In  those  cases  cited,  the  mistake  made  was  by  the  parties  to  the 
transaction. 

It  is  evident  that  „  '  •  '^''  rirties  to  an  agreement  or  contract,  and 

make  a  mistake,  the reformation  are  open  to  both,  equity 

will  correct  it  so  as  to  conform  to  the  agreement  made. 

In  this  case  appellee  was  not  a  party;  he  made  no  agreement  with 
Pick  or  appellant  in  reference  to  the  execution  of  the  bond,  and, 
therefore,  tliere  was  no  mutual  contract  to  bo  corrected. 

It  was  the  act  of  Pick,  appellant,  and  the  clerk,  and  we  fail  to  see 
in  what  way  or  upon  what  principle  apiKHlee\s  rights  can  be  affected 
bv  the  mistake  of  said  parties.  Hazelrigg  v.  Donaldson,  2  Met., 
445. 

Perceivinsr  no  error  in  the  judgment  of  the  court  bel6w,  the  judg- 
ment is  atlirmed  with  damages. 


Davidson  v.  Steruett,  &c. 
(Filed  Mat/ 21.  1891.) 

1.  A  parol  levy  of  tixes  is  not  valid;  thelevymii^t  appeur  (>f  record.  And 
it  is  not  only  necessary  to  record  the  levy,  bat  also  every  action  which  det«r- 
mines  any  thinjjf  of  importance  concerninpj  it,  such  a«  the  appointment  or 
election  and  quHMfication  of  the  assessor  and  collector  of  the  tax. 

2.  An  assessment  is  void^  unless  made  by  the  proper  officer;  and  it  can  not 
be  legally  made  by  copyin^^  for  one  year  the  roll  of  a  preceding  year,  as  the 
person  assessed  is  en* itled  to  a  hearing  as  to  the  value  to  be  fixed  on  his 
property;  and  this  hearing  must  either  be  before  the  assessor  or  before  a 
board  of  supervisors. 

3.  Collection  of  tax  enjoined —\\\  this  action  to  enjoin  th3  collection  of  a  tax 
levied  under  the  provisions  of  the  common  school  law,  for  the  purpose  of 
building  a  district  school-house,  the  plaintiff  was  entitled  to  the  injunction 
because  there  was  only  a  parol  levy  ;  no  assessor  was  appointed,  nnd  the 
person  acting  in  thnt  capacity  made  no  assessment  of  the  property,  but 
merely  copied  from  the  assessor's  book  of  the  previous  year  the  gross  value 
of  the  property  of  each  tax -payer  in  the  district;  there  was  no  board  of 
supervisors;  the  fax-payer  had  no  notice  of  the  assessment  and  no  hearing 
on  it;  and  it  does  not  appear  that  the  officer  enjoined  had  ever  been  ap- 
pointed or  qualified  as  a  collector  of  these  taxes. 

D.  R.  Murray  and  \V.  II.  Julian  for  appellant. 

W.  S.  Morrison  for  appellees. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

This  was  an  action  brought  to  enjoin  the  collection  of  a  tax  levied 
under  the  provisions  of  the  common  school  law,  for  the  purpose  of 
building  a  district  school-house.  The  court  dissolved  the  injunction 
and  dismissed  the  petition,  and  this  appeal  i§  prosecuted  from  that 
judgment. 

This  law,  acts  of  1887-8,  authorizes  the  county  superintendent  to 
condemn  any  school-hor.se  and  order  the  erection  of  another,  and 
empowers  the  trustees  in  that  event  to  order  ^per  capita  and  ad  val- 
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orem  tax  to  be  collected  by  a  collector  appointed  by  them,  as  similar 
State  taxes  are  collet^ted,  lor  the  purpose  of  paying  for  and  furnish- 
ing the  new  house,  and  these  officers  are  required  to  keep  a  book  in 
whicii  they  shall  record  each  meeting,  with  the  purpose  thereof  and 
the  business  transacted.  The  law  is  silent  as  to  the  manner  of  levy- 
ing the  tax  and  assessing  the  property,  the  only  provision  t)eing  that 
It  shall  be  collected  as  other  Slate  taxes  are.  It  is  necessarily  im- 
plied, then,  that  the  levy  of  this  tax  n)ust  be  made  and  the  property 
assessed  in  the  same  maimer  as  is  recniired  by  law  in  the  collection 
of  all  other  taxes.  What  are  the  necessary  requirements  for  laying 
a  levy  of  taxes  and  as>essing  the  property  of  the  tax-payer? 

Whenever  taxt^  are  to  he  levied,  whether  by  a  vote  of  the  people 
'^r  of  a  representative  body,  it  is  absolutely  n(H?essary  that  the  action 
which  authorizes  the  levy  shall  appear  of  record,  as  **8uch  a  thing  as 
a  parol  levy  of  taxes  is  not  legally  possible  under  the  law."  Cooley 
on  Taxation,  338. 

It  is  not  only  necessjiry  to  record  the  levy,  but  also  every  action 
which  determines  any  thing  of  importance  concerning  it,  such  a& 
the  appointment  or  election  and  qualification  of  the  assc^ssor  and 
collector  of  the  tax. 

An  aasessment  consists  in  listing  the  persons  and  estimating  the 
value  of  the  property,  is  the  first  step  in  the  proceedings  against  in- 
dividual subjects  of  taxation,  and  is  of  coui'se  indispensable.  With- 
out an  assessment  taxes  have  no  support  and  are  nullities.  Of  all 
proceedings  in  their  collection  it  is  the  most  important.  The  assess- 
ment must  be  made  by  the  proper  olficer,  or  it  will  be  void,  and  can 
not  be  legally  done  by  copying  for  on«  year  the  roll  of  a  preceding 
year,  Cooley  on  Taxation,  853.  And  this  is  prohibited  because  it 
is  important  to  the  person  assessed  that  he  shall  have  an  opportunity 
tf)  be  heard  as  to  the  value  to  be  fixed  on  his  property,  and  th?s  hear- 
ing must  either  be  before  the  as'^essor  or  before  a  board  of  super- 
visors, MS  is  required  by  our  statutes  in  the  assessment  of  property 
for  tState  taxes.  This  right  to  a  hearing  is  given  the  tax-payer  be- 
cause of  that  wise  provision  that  ho  njau  shall  be  deprived  of  hi» 
property  without  due  process  of  law. 

Tiie  jiroof  in  this  ca-^e  develops  these  facts.  From  a  copy  of  the 
record  kept  by  the  trustees,  which  we  find  in  the  transcript,  it  seems 
reasonably  certain  that  no  record  was  kept  by  them  of  their  differ- 
ent meetmgs.  The  copy  seems  to  be  a  sort  of  history  of  what  the 
trustees  had  done  for  niore  than  a  year  past,  which  was  all  written 
at  one  time,  and,  as  we  must  presume,  after  the  institution  of  this 
action.  It  recites  that  in  August,  1888,  the  trustees  held  a  meeting^ 
and  **decicled  to  raise  the  necessary  amount  to  complete  and  equip  a 
school-house,"  and,  further,  in  that  '*it  was  thought  best  to  place 
the  levy  at  25  cents  and  the  poll-tax  at  $1."  This  latter  sentence  is 
written  at  the  conclusion  ot  the  record,  after  it  had  recited  the  let- 
ting of  the  contract  to  build  the  house,  the  appointment  of  a  col- 
lector, the  amount  collccied  and  paid  In,  and  in  fact  the  whole 
proceedings  of  the  trustees  in  the  collection  of  the  tax.  So  that  if 
this  language  may  be  construed  to  be  a  levy,  it  is  apparent  that  it 
wjis  never  recorded  until  after  the  collection  of  a  greater  part  of  the 
tax,  and  even  then  it  does  not  show  for  what  year  it  was  levied. 

While  the  trustees  swear  that  they  appointed  an  assessor,  the  rec- 
ord fails  to  show  it.  The  person  acting  as  assessor  did  not  himself 
assess  the  property,  but  went  to  the  county  clerk's  ofiice  and  copied 
from  the  assessor's  book  of  the  previous  year  the  gross  value  of  the 
property  of  each  tax-payer  in  the  district,  without  any  enumeration 
whatever  of  the  property  owned  or  its  value.    There  was  nof""**^- 
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sor's  book  returned  showing  the  property  to  be  taxed  and  its  valua- 
tion. No  supervisors  were  appointed,  nor  did  the  trustees,  nor  any 
one  for  them,  act  as  a  board  of  review. 

The  record  recites  that  "a''  collector  was  appointed,  but  fails  to 
show  who  he  was,  or  that  he  ever  accepted  the  trust  or  qualified 
under  it. 

The  proof  further  conduced  to  show  that  the  appellant  owned  cer- 
tain lands  in  the  county,  which  did  not  lie  in  that  school  district, 
and  the  value  of  which  was  embraced  in  the  copy  made  by  the  act- 
ing assessor  from  the  county  assessor's  book ;  and,  further,  that  he 
had  sold  certain  peraonal  property  which  was  also  einbraced  in  the 
Jist  copied  from,  and  which  he  did  not  own  September  15,  1888. 

The  right  to  tax  can  only  be  exercised  in  strict  conformity  with 
the  law,  and  yet,  in  this  case,  it  seems  that  not  a  single  requirement 
of  the  law  was  complied  with.  The  levy  of  taxes  was  a  parol  or 
verbal  levy  No  assessor  was  appointed,  and  the  pei-son  acting  in 
that  capacity  made  no  assessment  of  the  property  and  returned  no 
book  of  valuation.  There  was  no  board  of  supervisors  nor  any  one 
to  act  for  them.  The  tax-payer  had  no  notice  of  the  assessment  and 
no  hearing  on  it.  The  record  fails  to  show  that  the  officer  enjoined 
had  ever  been  appointed  or  qualified  as  a  collector  of  these  taxes. 

It  seems  to  us  that,  unless  the  courts  come  to  the  appellant's  relief, 
he  will  be  deprived  of  his  property  without  due  process  of  law. 

The  court  erred  in  dissolving  the  injunction  and  dismissing  the 
petition,  and  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


GREENBAUM  V,    BURNES. 

( Filed' Ju7ieS,  1891.) 

lyarehouse  receipts  are  commercial pitper^  and  pass  by  indorsement,  as  do  bills^ 
of  exchange.  But  they  also  represent  the  property  itself,  and  their  iudorse- 
meitt  and  delivery  operate  as  a  sytnbolio  delivery  of  the  good?*  which  they 
represent.  Thertfore,  a  pledge  of  warehouse  receipts,  although  made  ta 
secure  an  antecedent  debt,  is  in  legal  contemplation  a  delivery  of  the  prop- 
erty which  they  represent,  and  the  pledgee  has  the  right,  as  against  a  sub.^e- 
quent  attaching  creditor,  to  hold  the  property  to  secure  his  debt. 

Wm.  Lindsay  and  Leiber  &  Lincoln  for  appellant. 
Dodd  &  Dodd  for  appellee. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Presiding  Judge  Barbour. 

Greenbaum  sued  The  Furst  Distilling  Comp:\ny,  a  foreign  corpo- 
ration doing  business  in  St.  Joseph,  Mo.,  aiid  sought  by  attachment 
to  subject  to  the  payment  of  his  debt  forty-five  barrels  of  whisky 
then  in  his  warehouse.  C.  F.  Barnes  on  his  petition  was  made  a 
party  and  asserted  ownership  to  the  whisky  by  virtue  of  the  indorse- 
ment and  transfer  of  the  warehouse  receipts.  The  facts  bearing 
upon  Burnes'  claim  are  these: 

The  Distilling  Company,  which  was  engaged  in  buying  and  sell- 
ing whisky,  did  its  banking  business  with  the  National  Bank  of  8t» 
Joseph,  Mo.,  of  which  bank  Burnes  was  preaident.  The  company 
borrowed  money  from  the  bank  from  time  to  time,  and  to  secure  it&      t 
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paper,  pledged  warehouse  receipts  as  well  as  other  securities.  When 
the  re?eipt87or  the  forty-five  barrels  of  whisky  in  controversy  were 
pledged,  the  Distilling  Company  was  largely  in  debt  to  the  bank. 

Burnes'  insists,  and  we  think  the  evidence  sustains  him,  that 
when  these  receipts  were  pledged  the  bank  loaned  the  company  S7o0, 
and  it  was  agreed  that  a  further  loan  of  83,000  would  be  made  upon 
its  indorsement  of  Adler  &  Bro.'s  notes  and  that  these  receipts  should 
beheld  as  collateral  to  secure  these  loans,  as  well  as  to  secure  its  ante- 
cedent indebtedness.  The  $3,000  was  loaned  on  the  Adler  notes; 
$6G0  of  these  notes  was  paid.  The  balance  is  unpaid  and  the  Adler's 
are  insolvent.  Before  the  institution  of  this  suit  Burnes  had  pur- 
chased of  the  bank  its  indebtedness  agninst  the  Distilling  Company, 
and  with  it  the  securities  pledged  for  its  payment.  IMuch  of  the  evi- 
dence, as  well  as  the  argument  of  counsel,"  is  addressed  to  the  question 
whether  the  receipts  were  pknlged  to  secure  the  company's  antece- 
dent indebtedness,  or  to  secure  the  $750,  and  the  money  thereafter 
to  be  advanced.     But  we  think  the  question  wholly  immaterial. 

The  nature  of  warehouse  receipts  is  well  understood.  They  pos- 
sess many  of  the  characteristics  of  commercial  paper— are  iVi  fact 
commercial  paper,  and  pass  by  indorsement  as  do  bills  of  exchange. 
But  they  have  an  additional  quality — they  represent  the  pr()])erty 
itself,  and  their  indorsement  and  delivery  operates  as  a  symbolic 
delivery  of  the  goods  which  they  represent.  Now  it  is  conceded 
that  when  the  receipts  for  the  forty-five  barrels  of  whisky 
were  delivered  to  the  bank,  the  Distillius:  Company  was  the 
rightful  and  absolute  owner  of  them,  and,  consequently,  the 
owner  and  possessor  of  the  whisky.  Except  his  claim  for  storage 
and  taxes,  about  which  there  is  no  controversy,  Greenbauni, 
at  the  time  he  sued  out  his  attachment,  had  no  lien  or  claim  on  the 
whisky.  Suppose  a  creditor  should  say  to  his  debtor,  you  must  de- 
liver your  horse  to  me  as  a  pledge  to  secure  the  payment  of  your 
debts,  and  the  hors^  is  delivered  for  that  purpose,  it  would  not  seri- 
ously be  claimed  that  the  transaction  is  not  a  valid  one,  for  clearly 
the  creditor  with  the  possession  would  have  a  valid  Hen  against  the 
world,  unless  the  transaction  should  be  assailed  under  the  statute  as 
a  preference  in  contemplation  of  insolvency.  So  in  this  ca8(%  if  the 
Distilling  Company  was  in  debt  to  the  bank  and  to  secure  their  ex- 
isting debt  the  receipts  were  pledged,  it  was  in  legal  contemplation 
a  delivery  of  the  wiiisky,  and  the  bank  has  the  right  to  hold  it  for 
the  purpose  for  which  it  was  delivere<i  to  it.  The  cases  of  Lee  v. 
Smead,  1  Met.,  -  -;  Alexander  v.  Springfield  Bank,  2  Met.,  — ; 
Thompson  v.  Poston,  1  Duv.,  — ,  and  Mac»ey  v.  Quinley,  3  Bush, 
— ,  which  counsel  rely  upon  as  establishing  a  different  rule,  have  no 
bearing  upon  the  question  presented  here.  In  each  of  th(xse  cases 
the  question  was  as  to  the  title  to  commercial  paper,  and  the  court, 
after  recognizing  the  commercial  law  principle  that  the  holder  <  f 
negotiable  paper,  who  has  received  it  in  the  usual  course  of  business 
for  value,  though  from  a  person  having  no  right  to  make  the  trans- 
fer, acquires  a  title  to  it  sui)erior  to  the  rightful  owner,  provided  he 
takes  it  without  notice  of  the  infirmity  in  the  title  of  the  person 
from  whom  he  receives  it,  holds  that  the  holder  of  such  paper,  who 
has  received  it  only  as  collateral  security  for  an  antecfedent  debt,  and 
has  given  no  other  consideration  for  it,  can  not  be  regarded  ashavinii: 
received  it  in  the  regular  course  of  business,  and  the  title  thus  ac- 
quired is  subordinate  to  that  of  the  true  and  legal  owner.  But 
where  it  is  conceded  that  the  hclder  of  the  paper  acquired  it  from 
the  rightful  owner,  certainly  no  court  would  decide  that  a  subse- 
quent attaching  creditor  could  defeat  the  holder's  claim  on  the 
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ground  that  he  took  it  merely  to  secure  himself  in  nn  antecedent 
debt.  So  in  this  case,  if  Greenbaum  had  been  the  rightful  owner  of 
the  receipts,  and  the  Distilling  Company  having  p<issession  but  no 
rigrht,  had  transferred  it  to  the  bank  to  secure  an  antecedent  debt, 
the  bank,  though  it  had  no  notice  of  Green baum's  title,  would  have 
acquired  no  claim  as  against  him.  But  here,  as  we  have  said,  the 
Distilling  Company  was  the  rightful  owner,  and  no  one  can  question 
its  right  to  make  the  transfer. 

The  mistake  counsel  makes  in  his  effort  to  show  that  the  securi- 
ties pledged,  exclusive  of  the  receipts  in  controversy,  are  more  than 
sufficient  to  pay  all  the  Distilling  Company  owed  to  the  bank,  is  in 
overvaluing  the  Cincinnati  property.  The  company's  debt  to  the 
bank  was  over  $22,500.  The  warehouse  receipts,  excluding  those 
in  controversy,  were  worth  $7,000.  The  Cincinnati  property  was 
sold  and  brought  $10,000.  It  is  true  that  it  was  bought  by  Burnes 
and  that  he  agreed  that  he  would  at  a  suitable  time  sell  it,  and  if  it 
brought  more  than  enough  to  pay  his  debt,  the  balance  should  be 
paid  to  the  Distilling  Company,  but  there  is  no  pleading  which  al- 
leges or  evidence  which  shows  that  the  propeHP^  had  been  sold  or 
that  it  would  sell  for  more  than  $10,000.  Nor  is  there  any  proof  that 
it  was  worth  more.  The  only  evidence  looking  that  way  is  the  incom- 
petent statement  of  a  witness  who  says  old  man  Furst  said  that  the 
property  was  worth  $16,000  or  $18,000. 

The  evidence  and  circumstances  sufficiently  show  that  the  presi- 
dent or  vice-president  of  the  Distilling  Company  had  the  aurhority  to 
pledge  the  stock* 

The  Judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


Standabd  OTii  Co.  y.  Kinnaibd. 

Filed  Beptember  16,  1891.    Appeal  from  Garrard  Circoit  Court.    Opinion 

of  the  coart  by  Presiding  Jndge  Barbour,  reversiuf^. 

1.  h'uisance — Punitive  dnma^res — In  an  action  for  nuisance  the  recovery  la 
limited  in  the  first  instance  to  the  actual  damages  sustained,  but  if  the 
iiaieance  is  continued  after  a  judgment  establishing  its  existence  exemplary 
damages  should  be  f^iven. 

3.  Pollution  of  spring — Measure  of  compensation — In  an  action  for  the  recovery 
of  damages,  growinf?  out  of  the  pollution  of  plaintiff^s  springr  by  the  de- 
fendant, the  compensatory  damages  should  have  been  limited  to  an  amount 
which  would  compensate  the  plaintiff  for  the  loss  of  the  use  of  the  spring 
for  domestic  and  farming  purposes. 

8.  Same — Evidence — In  such  an  action  it  was  competent  for  defendant  to 
prove  that  plaintiff  had  on  his  premises  two  good  cisterns  which  afforded 
him  aU  the  water  he  used  or  needed  for  domestic  purposes,  that  he  never  at 
any  time  nsed  the  water  from  the  spring  for  cooking,  washing  or  drinking 
purposes,  and  that  durng  the  period  covered  by  the  action  he  had  a  pool  of 
good  water  on  his  premises,  near  the  spring,  which  was  sufficient  for  all 
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fltock  parposeB.    And  it  was  also  competent  for  defendant  to  prove    that 
during;;  the  time  complained  of  the  plaintiff  had  no  stock  of  any  character. 
W.  O.  Bradley  and  Humphrey  &  Davie  for  appellant;  W.   J.  Landram,   M. 
H.  Owsley  and  R.  H.  Tomlinson  for  appellee. 

Standabd  Oil  Go.  v.  Eznnaibd. 

Filed  September  16,  1891.     Appeal  from  Garrard  Circuit  Court.     Opinion  of 

the  court  b^  Presiding  Judge  Barbour,  affirming. 

1.  Pollution  of  spring — Excessive  verdict^ln  this  action  to  recover  damages 
for  the  pollution  of  plaintiff's  spring  by  defendant  during  h  period  of 
three  years  and  a  half,  this  court  can  not  say  that  a  verdict  for  plaintiff  for 
$1,000  is  so  excessive  as  to  indicate  passion  or  prejudice.  No  precise  rule 
for  a$:certaining  the  damages  in  sach  a  case  can  be  given,  and,  therefore, 
the  jury  should  be  left  to  say  what  in  their  judgment  the  plaintiff  ought  to 
have  in  money,  and  what  the  defendant  ought  to  pay,  in  view  of  the  dis- 
comfort or'annoyance  to  which  the  plaintiff  has  been  subjected. 

2.  Same — Measure  of  compensation — Instruction  to  jury — The  court  by  its  in- 
struction properly  limited  the  recovery  to  the  amount  that  will  compensate 
plaintiff  for  the  loss  of  yie  use  of  the  spring  for  domestic  or  farm  purposes 
up  to  the  time  of  the  trial.  And  if  there  be  any  doabt  from  the  language 
of  the  instruction  that  such  is  its  meaning  and  that  the  jury  so  understood 
it,  that  doubt  is  removed  when  the  instruction  is  read  in  the  light  of  the 
fact  that  the  court  so  studiously  excluded  from  the  jury  all  evidence  as  to 
every  element  of  damage  except  thatgrowing  out  of  the  appellee's  loss  of 
the  use  of  the  spring  for  farming  and  domestic  purposes,  and  announced 
that  no  other  element  of  damage  was  to  be  considered. 

W.  O.  Bradley  and  Humphrey  &  Davie  for  appellant;  W.  J.  Landram,  M. 
H.  Owsley  and  R.  H.  Tomlinson  for  appellee. 

Lexington  Ice  Manufactubing  and  Stobage  Co.  v.  Fabnan. 

Filed  September  IG,  1891.      Appeal  from  Fayette  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Upon  a  second  appeal  in  a  case  the  decision  upon  the  former  appeal  is 
the  irrevocable  law  of  the  case. 

2.  Quantum  Meruit— Instructions  /^///rj'— Although  a  still  erected  by  plaint- 
iff for  defendant,  under  a  contract  between  them,  was  not  such  as  the 
contract  prescribed  that  it  should  be,  yet  if  defendant  accepted  it.  notwitu- 
standiug  that  fact,  and  used  it,  it  must  pay  what  it  was  worth  to  it,  not  exceed- 
ing the  reasonable  value  of  the  material  and  labor,  this  court  hav'  ig  so 
decided  upon  a  former  appeal  in  this  case  (9  TCt.  Law  Rep.,  621).  There- 
fore, the  lower  court  b»*red  in  its  instructions  to  the  jury  in  not  restricting 
the  amount  which  might  be  recovered  to  the  reasonable  value  of  the  mate- 
rial and  labor  put  by  the  plaintiff  into  the  apparatus. 

C.  J.  Bronston  and  D.  G.  Falconer  for  appellant;  J.  Soule  Smith  for  ap- 
pellee. 

Shannon  v.  Pobteb. 

Filed  September  16,  1891.     Appeal  from  Lawrence  Circuit  Court.     Opinion 

of  the  court  by  Presiding  Judge  Barbour,  affirming. 

Trespass  by  sheriff— In  an  action  against  a  sheriff  to  recover  the  value 
of  property  belonging  to  the  plaintiff,  which  was  seized  and  sold  under  an 
execution  against  a  third  party,  the  mere  fact  that  the  plaintiff  failed  to 
object  to  the  levy  when  it  was  made  will  not  operate  to  estop  him  from  re- 
covering against  the  sheriff,  when  he  informed  the  sheriff  that  the  property 
was  his  and  objected  to  the  sale  before  it  was  made. 

R.T.  &  M.  S.  Burns  and  F.  T.  D.  Wallace  for  appellant;  Stewart  io  Stew- 
art for  appellee. 
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Baibd  Bbos.  y.  Deebing. 

Filed  September  16,  1891.     Appeal  from  Anderson  Ciroaifc  Court.     Opinion 
of  the  court  by  Presiding  Judge  Barbour,  reversing 

1.  Alaster  and  servants — Pleaditig — In  this  action  to  recover  for  an  injury 
alleged  to  have  resulted  from  defendant's  gross  neglect,  the  plaintiff  alleges 
in  his  petition  that  defendant  employed  him  to  do  work  upon  a  bridge  of  a 
dangerous  and  hazardous  character,  "which  work  was  to  pack  water  to  sup- 
ply an  engine  which  was  on  the  bridge,  without  providing  a  safe  and  suffi- 
cient walk-way  from  and  to  the  engine  ;  and  while  so  engaged  in  said  work 
plaintiff  fell  from  the  bridge  and  broke  liis  leg  without  any  carelessness  or 
negligence  on  his  part."  There  is  no  allegation  that  there  was  any  defect 
in  the  timbers  or  material  over  which  the  plaintiff  walked,  nor  is  there  any 
averment  that  he  did  not  know  of  the  hazardous  or  dangerous  character  of 
the  work  he  was  engaged  in,  or  that  he  did  not  know  that  there  was  not  a 
sufficient  walk-way  from  and  to  the  engine.  /A/i/— That  it  was  essential  to 
a  sufficient  statement  of  a  cause  of  action  that  the  petition  should  have 
alleged  some  one  of  these  omitted  facts. 

2.  Sfinie—k  boy  of  eighteen  (18)  years  of  age  will,  in  the  absence  of  aver- 
ments to  the  contrary,  be  presumed  to  have  ordinary  intelligence  and  suffi- 
<;ient  capacity  to  observe  and  recognize  dangers  that  are  apparent  to  casual 
observers.  A  minor  as  well  as  an  adnlt  is  bound  to  use  his  eyes  to  see  that 
which  is  open  and  apparent  to  any  })erson  using  his  eyes,  and  if  he  fails  to 
do  so  he  can  not  charge  the  consequence  upon  the  master. 

3.  Siime — If  the  servant,  when  he  enters  the  service,  or  afterward,  discov- 
ers, or  by  the  exercise  of  ordinary  observations  or  reasonable  skill  and  dili- 
gence in  his  department  of  service  may  discover,  that  the  premises  in 
connection  with  which  he  is  to  labor  are  unsafe  or  unfit  in  any  particular, 
and  notwithstanding  ^uch  knowledge  or  means  of  knowledge  he  voluntarily 
enters  into  or  continues  in  the  employment  without  objection  or  complaint, 
he  is  deemed  to  assume  the  risk  or  the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  of  damages  against  the  master  in  case  it  shall  result 
in  injury  to  him. 

4.  Same— The  servant,  in  order  to  recover  for  defects  in  the  appliances  for 
the  business,  is  called  upon  to  establish  three  propositions  :  first,  that  the 
appliance  was  defective  ;  second,  that  the  master  had  notice  thereof,  or 
knowledge,  or  ought  to  have  had  :  third,  that  the  servant  did  not  know  of 
the  defect,  and  had  no  equal  means  of  knowing  with  the  master. 

5.  Conti-ibutoiy  neglect  being  merely  a  matter  of  defense,  the  fact  that  it 
was  pleaded  by  defendant  can  not  cure  a  defect  in  the  petition  resulting 
from  the  failure  to  allege  a  fact  essential  to  the  statement  of  a  cause  of 
action. 

A.  M.  Portwood  and  C.  A.  Hardin  for  appellants ;  L.  C.  Willis,  J.  S.  Felix 
and  C.  B.  Bitner  for  appellee. 

HOWABD  v.  BbOWN,  &C. 

Filed  September  16,  1891.     Appeal  from  Magoffin  Circuit  Court.     Opinion 
of  the  court  by  Judge  Young,  affirming. 

1.  A  petition  upon  a  sheriffs  bond  is  fatally  defective  unless  it  sets  out  either 
in  t«rm9  or  in  substance  the  covenants  in  the  bond  and  the  breaches  thereof. 

2.  Failure  of  slieriff  to  lery  execution — In  an  action  against  a  sheriff  for 
breach  of  his  official  bond  in  failing  to  execute  an  execution,  the  petition 
iihonld  allege  that  the  defendant  in  the  execution  had  property  liable  to  the 
execution,  situated  in  the  county,  out  of  which  the  debt  or  part  thereof 
might  have  been  made,  and  that  the  sheriff  could,  while  the  execution  was 
in  his  hands  and  in  full  force,  by  the  use  of  proper  diligence  on  his  part, 
have  levied  thereon.  It  is  not  sufficient  to  allege  that  the  defendant  in  the 
execution  had  property  in  the  county  at  the  time  the  execution  was  in  the 
hands  of  the  sheriff,  "subject  to  levy  and  sale  for  the  satisfaction  of  said 
execution,  and  it  was  his  official  duty  to  levy  the  said  execution  on  the  same 
and  sell  the  same  in  satisfaction  thereof,  which  he  failed  to  do. 
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3.  Parties  to  actions— ku  action  upon  an  official  bond,  which  is  a  covenant 
to  the  Commonwealth  may  be  brought  m  the  name  of  the  person  injured 
by  a  breach  of  the  covenant  without  joining;  the  Commonwealth. 

J.  T.  Hazelrigg  for  appellant ;  Ira  Julian  for  appellees. 

RooEBS  V.  Samuels. 

Filed  September  16,1891.     Appeal  from  Shelby  Circuit  Court.    Opinion  of 

the  court  by  Judge  Young,  afBrming. 

Slawier — Words  charging  that  a  persen  will  or  would  do  a  criminal  act  are 
not  sufficient  to  maintain  an  action  for  slander. 

The  defendant,  a  merchant,  in  complaining  that  plaintiff,  a  saleswoman 
in  his  employ,  had  cut  off  more  goods  for  a  customer  than  the  latter  was- 
entitled  to  under  his  contract,  said  to  her :  **I  don^t  want  any  one  in  my 
store  that  will  steal  from  me,  and  if  you  don't  like  that  you  can  go  home." 

Held — That  the  words  spoken  are  not  actionable. 

O.  G.  Gilbert  for  appellant ;  L.  A.  Weakley  and  L.  C.  Willis  for  appelUe. 

L.  k  N.  Railboad  Co.  v.  Thompson. 

Filed  September  28,  1891.    Appeal  from  Laurel  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Contributoiy  negligence — The  employes  in  charge  of  a  train  at  a  highway 
crossing  backed  the  train  for  the  purpose  of  allowing  a  traveler  on  the 
highway  to  drive  his  horse  and  buggy  across  the  track,  and  saw  him  while 
he  was  crossing;  yet  just  as  his  horse  got  in  between  the  main  and  the  side- 
track, the  engineer  opened  the  cylinder  cocks  of  the  engine,  and  a  larg^e 
volume  of  steam  was  thrown  under  the  horse,  which  frightened  him  and 
caused  him  to  run  off.  In  this  action  against  the  railroad  company  to  re- 
cover for  the  injuries  resulting,  the  corrt,  at  the  instance  of  defendant,  in- 
structed the  jury  that  unless  the  employes  either  intentionally,  for  the 
purpose  of  frightening  the  horse,  opened  the  cylinder  cocks  on  the  engine 
and  threw  steam  under  or  on  the  horse,  or  when  they  knew  or  ought  to  have 
known  that  by  so  doing  they  would  thereby  frighten  the  horse,  they  should 
find  for  the  defendant.  ^M/— That  this  instruction  eliminated  from  the 
case  all  question  of  contribujtory  negligence.  For  even  if  the  plaintiff  was- 
careless  or  reckless  in  driving  his  horse  across  the  track,  defendants  em- 
ployes had  no  right  to  blow  steam  under  the  horse.  Therefore,  the  court 
didnot  err  in  refusing  an  instruction  asked  by  defendant  as  to  contriba- 
tory  negligence. 

Alcorn  ii  Craft  for  appellant;  W.  0.  Bradley,  H.  C.  Eversole  and  W.  L. 
Brown  for  appellee. 

KAIiliAHAB   V.    RODOEBS,   &0. 

Filed  September  28,  1891.     Appeal  from  Grant  Circuit  Court.     Opinion   of 

the  court  by  presiding  Judge  Barbour,  affirming. 

Parties  to  actions — The  principal  in  a  note  having  deposited  in  bank  the 
amount  of  the  note  to  indemnify  his  sureties,  brought  this  action  against 
his  sureties  and  the  bank  to  compel  them  to  pay  over  the  sum  deposited, 
basing  his  action  upon  the  alleged  facts  that  the  note  was  executed  without 
consideration,  and  that  the  sureties  had  been  released  by  giving  the  holder 
and  owner  of  the  note  written  notice  to  sue,  which  he  had  failed  to  do. 
Held — That  the  holder  and  owner  of  the  note  was  a  necessary  party  to  the 
action,  and  the  fact  that  he  was  a  non-resident  and  could  not  be  brought 
personally  before  the  court  was  simply  the  plaintiff's  misfortune. 

C.  H.  Beasley  for  appellant. 
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Williamson  v.  Yager,  Ac. 
(Filed  Feb.  26.  1891.) 

1,  Assignment — Consideration — Y.,  being  indebted  to  W.,  was  urged  by  W. 
to  ezecate  certain  renewal  notes  for  stated  amounts,  which  he  refused  to  do, 
claiming  that  he  was  entitled  to  credits  not  allowed  him  by  W.  Thereupon 
W.  promised  T.  that,  if  he  would  execute  the  notes  for  the  desired  amounts,, 
that  she  (W.)  would  immediately  assign  said  notes  to  Y.'s  children.  Upon 
this  agreement  the  notes  wero  executed  by  Y.,  and  W.  made  written  assign- 
ments on  the  back  of  them  to  Y/s  children  but  retained  them  in  her  own 
possession.  W.  afterwards  erased  the  •  assignments  from  the  notes  and 
claimed  them  as  her  own.     Held— 

That  the  claim  by  Y.  for  additional  credit  and  his  refusal  to  sign  th& 
notes,  and  W.^s  agreement  to  assign  them  to  his  children  if  he  would  sign 
them,  and  his  execution  of  them,  upon  the  faith  of  this  agreement,  consti- 
tutes a  valuable  consideration  for  the  assignment  by  W.  to  Y.'s  children, 
and  the  contract  of  assignment  will  be  enforced  against  W.,  althousfh  she 
retained  possession  of  the  notes. 

A  consideration  moving  from  one  party  will  uphold  a  contract  made  with 
a  third  party. 

2.  Title  to  personal  property — Declaration  of  trust — The  title  to  personal 
property  may  be  transferred  without  delivery  of  possession  of  the  prop- 
erty and  without  consideration,  by  a  declaration  of  trust  in  faver  of  the 
donee,  and  the  donor  may,  by  clear  and  unequivocal  declaration,  constitute 
himself  a  trustee  to  hold  the  property  for  the  donee  ;  and  where  a  donor, 
by  clear  and  unequivocal  declaration,  has  constituted  himself  a  trustee  for 
the  donee,  and  holds  personal  property  ae  such,  he  can  not  afterwards  with- 
draw the  gift,  the  title  to  the  property  passing  by  the  perfected  declaration 
of  the  trust. 

8.  Contracts — Married  women — A  gift  of  property  by  a  married  woman  i«  a 
contract  and  void,  unless  by  ante-nuptial  agreement  or  otherwise  the  wife 
has  a  right  to  contract  and  dispose  of  her  property. 


18 


Digitized  byCjOOQlC 


274  WILLIAMSON    V.    YAGER,    &C. 

An  ante-naptial  contraot  between  a  man  and  woman  provided  tha,i  the 
funds  arising;  from  rents,  interest  and  personal  effects  of  the  estates  of  the 
two  parties  should  be  for  the  benefit  of  both  parties,  but  reserved  to  the 
wife  foil  control  of  her  estate, to  dispose  of  or  manage  as  she  thought 
proper.  Under  this  contract  it  is  held  that  the  wife  has  power  to  dispose  of 
her  property  as  a  feme  soU^  and  can  make  a  gift  of  notes  held  by  her,  not- 
withstanding the  provision  of  the  contract  that  the  funds  arising  from  the 
interest  oc  personal  effects  of  her  estate  should  be  for  the  benefit  of  both 
parties. 

Muir,  H^yman  &  Muir  and  J.  C.  Beckham  for  appellant. 

Humphrey  &  Davie  and  L.  C.  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judire  Bennett. 

The  question  is,  did  the  seven  notes,  two  for  $1,000  each,  and  five 
for  $800  each,  pass  as  a  gift  from  the  api>ellant  to  the  seven  appel- 
lees, children  of  Henry  C.  Yager.  The  undispute<l  facts  are  these: 
Henry  C.  Yager  was,  m  his  life-time,  indebted  to  his  brother,  Silas 
B.  Yager,  in  a  large  sum,  and  after  the  death  of  Silas  B.  Yager,  the 
appellant  being  entitled  to  said  indebtedness,  by  the  devise  of  her 
husband,  Silas  B.  Yager,  caused  on  the  fiiVst  day  of  June,  1880, 
Henry  C.  Yager  to  execute  new  notes  to  her  for  said  amounts, 
seven  of  which  were  executed  for  the  respective  sums  indica- 
ted. On  the  same  day,  the  appellant,  by  written  assignment  on 
the  back  of  each  note,  assigned  it  to  each  of  the  seven  appellees. 
The  following  is  the  assignment,  difl'ering  only  in  the  names  of  the 
assignees:  **I  hereby  assign  this  note  to  Henry  T.  Yager,  with  six 
per  cent,  interest  from  date,  the  interest  and  principal  to  be  paid  to 
said  Henry  T.  Yager,  at  the  settlement  of  H.  C.  Yager's  estate. 

**LouiSA  Y.  Williamson." 

Said  notes  were  not  delivered  to  the  appellees,  but  were  retained 
by  the  appellant,  and  she  thereafter  erased  the  assignment  upon 
each  note,  and  brought  suit  thereon  against  Henry  C.  Yager,  to- 
gether with  three  other  notes  taken  from  him  at  the  same  time, 
and  obtained  judgment  by  default  thereon,  but  the  judgment  was 
not  collected,  except  a  part  of  the  Interest  on  the  three  notes  last  men- 
tioned. Henry  C.  Yager  having  died,  said  seven  children,  appel- 
lees, brought  this  action  to  have  said  seven  notes  declared  to  be 
theirs  by  reason,  first,  of  said  assignment  for  a  valuable  c^nsidera 
tion;  or,  second,  by  reason  of  a  declaration  of  trust  by  the  appellant. 

As  to  the  first  proposition,  the  weight. of  the  evidence  is  that  on 
the  occasson  of  Henry  C.  Yager  executing  the  notes,  he  objected  to 
doing  so,  for  the  reason  that  he  had  not  received  proper  credits,  but 
upon  appellants  agreeing  to  give  said  notes  to  the  appellees,  he 
signed  them,  and  pursuant  to  said  agreement,  the  appellant  did  as- 
sign them  to  the  appellees.  Now  this  contention  for  additional 
credits,  and  refusal  to  sign  tlie  notes  be<*ause  they  were  not  given, 
and  the  agreement  of  the  appellant  to  give  them  to  the  appellees, 
if  he  would  sign  them,  and  on  that  consideratfon  he  did  sign 
them,  certainly  constitutes  a  valuable  consideration  for  the  assign- 
ment of  them  to  the  appellees,  which  consideration  is  sufiiclent  to 
authorize  the  enforcement  of  the  contract  of  assignment,  notwith- 
standing the  fact  that  the  appellant  did  not  deliver  the  possession  of 
the  notes  to  the  appellees.  The  valuable  consideration  for  the  trans- 
fer of  title  gave  the  transfer  legal  etficacy,  which  will  be  enforced  by 
compelling  a  delivery  of  the  thing  itself.    It  is  also  well  settled  that 
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a  consideration  moving  from  one  person  will  uphold  a  promise  to, 
or  an  agrreement  made  with,  a  third  person. 

Bu*,  If  we  are  mistajcen  about  the  transfer  having:  been  made 
upon  ^  valuable  consideration,  we  are  clear  that  the  title  to  these 
notes  passed  to^the  appellees  by  a  declaration  of  trust.  The  correct 
jule  upon  this  subject  seems  to  be  epitomized  in  volumes,  American 
and  English  Encyclopedia  of  Law,  page  1323. 

It  is  there  said,  that  the  title  to  personal  property  may  be  trans- 
ferred without  delivery  of  pciSsession  or  without  consideration  by  a 
declaration  of  trust. 

That  the  title  to  personal  property  can  ordinarily  only  be  trans- 
ferrf'd,  by  way  of  gift,  by  a  delivery  of  the  property  actually  or 
<JOttstructively  to  the  donee,  or  to  some  person  in  trust  for  him,  also 
the  donor  may  constitute  himself  a  trustee  for  the  donee,  but  in 
order  to  do  thifC,  it  is  necessary  for  the  donor  to  clearly  and  unequiv- 
ocally declare  that  he  hencelorth  holds  the  property  as  trustee  for 
the  donee.  This  declaration  may  be  done  by  so  many  words,  or  by 
acts  amounting  to  the  same  thing.  When  this  trust  is  clearly  crea- 
ted by  the  donor,  equity  will  uphold  it,  and  treat  the  gift  as  exe- 
<:uted.  If  one  delivers  possession  of  personal  property  to  a  trustee 
to  hold  as  a  gift  for  the  donee,  it  is  certainly  a  valid  gift, 
Mud  if  he  expressly  says,  or  does  acts  amounting  to  the  same  thing, 
that  he  constitutes  himself  a  trustee  to  hold  the  property  for  the 
-donee,  we  perceive  no  reason  why  this  should  not  be  as  valid  and 
binding  as  a  delivery  of  the  property  to  a  third  person  to  be  held  in 
4rust  for  the  donee.  The  only  dilierence  being  that  cin  the  first 
named  case)  the  trust  by  clear  and  explicit  language,  or  acts  amount- 
ing to  the  same  thing,  should  be  perlectly  created,  in  order  to  pre- 
vent the  confounding  of  the  trust  with  an  imperfect  gift.  Therefore, 
in  seeking  to  enforce  the  trust  the  donee  must  show  that  the  donor 
has  left  nothing  undone  that  is  necessary  to  create  it;  and  if  it  ap- 
pears that  the  donor  has  yet  to  make  a  conveyance  to  the  donee,  the 
trust  will  not  be  enforced,  because  not  perfectly  created,  but  if  noth- 
is  required  of  the  court  but  to  give  effect  to  the  trust  as  an  executed 
trust,  it  will  be  carried  into  ef!'ect,  although  it  was  without  consider-  ' 
^tion,  and  the  possession  or  the  property  was  not  changed.  This  is 
upon  tne  broad  principle  that  in  such  matters  a  party  may  make 
himself  trustee,  as  well  as  a  third  person. 

This  court  is  in  line  with  the  foregoing  views.  In  Barkley  v.  Lane, 
-Ac.,  6  Bush,  689,  it  is  said  :  **Nor  was  it  essential  to  the  validity  of 
the  trust  that  a  trustee  be  formally  appointed,  as  the  owner  of  the 
property  may  convert  himself  into  a  trustee  and  hold  it  for  the  ben- 
efit of  another,  without  transmitting  the  possession."  In  that  case 
there  was  a  gift  without  delivery  of  posvsession,  or  without  consider- 
ation, but  the  owner  had  clearly  and  explicitly  made  himself  trus- 
tee.   Also  to  the  same  effect  is  Barton  v.  Barton,  80  Ky.,  215. 

The  fear  of  counsel  that  the  rule  laid  down  in  the  Barkley  case,  if 
adhered  to,  will  lead  to  fraud  and  perjury,  is  without  foundation; 
because  that  rule  is  but  the  repetition  of  an  old  rule  that  has  been 
universally  appro ved,^and  as  yet,  the  apprehension  of  counsel  has 
not  been  realized. 

It  is  clearly  established  by  the  proof  that  it  was  the  fixed  purpose 
of  the  appellant  to  give  the  appellees  $1,000  each,  the  three  other 
<5hildren  having  received  11,000  each  from  the  appellant's  first 
husband,  and  she  having  given  five  of  the  appellees  $200  each,  five 
of  the  notes  were  executed  for  $800  each,  which  were  intended  for 
isald  five  children,  and  the  remaining  two  notes  were  executed  for 
^1,000.  which  were  intended  for  the  two  children  who  had  not  re- 
ceived any  thing.  ^  t 
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It  is  also  clearly  proven  that  the  appellaut  at  the  time  the  note^ 
were  executed  and  assigned  to  the  appellees,  clearly  and  explicitly 
announced  that  she  would  hold  said  notes  fon  the  appellees,  saying 
that  if  they  got  possession  of  thenn  they  might  dispose  of  them  be- 
fore the  time  for  their  payment.  It  also  clearly  appears  that  she 
did  thereafter  hold  said  notes  lor  the  appellees.  But  it  is  said  that 
she  thereafter  erased  the  assignments  and  sued  on  the  notes  as  her 
own,  and  obtained  judgment,  with  the  consent  of  the  maker  of 
the  notes  and  the  appellees,  thereby  showing  that  the  gift'  was  un- 
executed. But  it  clearly  appears  that  jthe  appellant,  becoming 
alarmed  about  the  solvency  ol  the  maker  of  the  notes,  which,  if 
he  did,  would  defeat  the  substantial  realization  of  the  gilts,  brought 
suit  on  the  notes  for  the  benefit  of  the  appellees,  and  in  order  U> 
avoid  any  suspicion  of  a  fraudulent  collusion  for  the  benefit  of  the 
appellees  as  children  of  Henry  C.  Yager,  she  erased  the  assignments 
and  brought  suit  in  her  own  name.  Also,  her  conduct  after  obtain- 
ing judgment,  in  not  claiming  interest  on  these  notes,  but  claiming 
and  collecting  interest  on  the  three  other  notes,  on  which  she,  at  the 
same  time,  had  obtained  judgment,  and  only  claiming  this  part  of 
the  judgment  as  belonging  to  her,  but  the  other  part  as  belonging  to 
the  appellees,  as  well  as  the  interest  thereon,  shows  that  she  never 
recalled  the  gift,  even  if  she  could,  but  held  it  in  trust  for  appellees. 
But,  conceding  that  she,  by  such  act,  did  undertake  to  recede  from 
the  gift,  and  assert  her  right  to  the  notes,  she  could- not  do  so  after 
having  declared  a  perfect  trust  in  favor  of  the  appellees;  the  title  to 
the  notes,  by  that  act,  passed  to  them,  which  the  appellant  could 
not  thereafter  recall  without  the  appellees'  consent,  which  they 
never  trave. 

But  it  is  said  that  the  appellant,  at  the  time  of  the  gift,  was  a 
married  woman,  consequently,  she  could  make  no  gift.  It  is  true 
that  ordinarily,  coverture  destroys  the  wife's  legal  identity,  and 
renders  void  any  contract  she  may  make,  and  a  gift  by  a  married 
woman  being  a  contract,  it  is  likewise  void.  But  it  is  equally  true 
that  by  an  ante-nuptial  contract  the  wife  may  retain  her  legal  rijjht 
to  contract  and  dispose  of  her  property  as  a  feme  sole,  and  pursuant 
to  this  right,  the  appellant  and  her  second  husband  entered  into  the 
following  ante-nuptial  contract : 

'*That  so  much  of  the  funds  as  may  be  derived  from  both  estates, 
accruing  from  rents,  interest  or  personal  effects,  shall  be  for  the  bene- 
fit ot  both  parties,  and  the  said  Williamson,  of  the  first  part,  agrees 
that  said  Louisa,  of  the  second  part,  shall  have  full  control  of  all 
her  estate  to  dispose  of,  or  manage  as  she  thinks  proper,  and  he  fur- 
ther agrees  that  should  he  be  the  longest  survivor,  he  shall  turn 
over  to  said  Louisa's  administrator  or  executor  all  the  remains  of 
her  estate,  real  and  personal,  that  may  be  in  his  possession  at  the 
time  of  her  decease." 

This  agreement  certainly  reserves  to  the  appellant  the  power  to 
dispose  of  her  property  as  a  feme  sole.  But  the  appellant  contends 
that  inasmuch  as  the  rents  and  interest  accruing  from  said  prop- 
erty were  reserved  to  the  joint  use  of  the  husband  and  the  appellant, 
during  their  joint  lives,  the  appellant  could  not  give  the  note» 
aw^ay  during  the  life  of  the  husband;  for  the  reason  that  such  gift, 
conveying  the  interest  and  depriving  the  husband  of  the  joint  use 
of  it,  would  violate  the  terms  of  the'agreement. 

It  is  also  said  that  that  part  of  the  agreement  that  gives  the  ap- 
pellant the  right  to  dispose  of  her  property  absolutely,  being  incom- 
patible with  that  part  of  it  that  gives  to  the  husband  the  right  to 
the  joint  use  of  interest,  the  right  of  the  appellant,  in  order  to  make 
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*he  agfreement  consistent,  should  be  construed  as  reserving:  to  hf r- 
«elf  the  risrht  to  dispose  of  her  property  by  last  will,  or  after  the 
death  of  her  husband  only.  This  restriction  would  certainly  do 
^eat  violence  to  the  lanj^uagre  employed,  and  would  defeat  the 
paramount  object  that  the  parties  evidently  had  in  view,  to- wit: 
That  of  reserving:  to  the  appellant,  so  far  as  her  property  was  con- 
•cerned,  the  riffhts  of  ^feme  Hole.  Therefore,  we  think  that  the  ra- 
tional construction  is,  that  the  appellant's  rieht  to  dispose  of  her 
property,  at  any  time,  as  she  pleasi^d,  was  absolutely,  reserved,  and 
the  husband's  joint  use  of  the  rents  and  interest,  **accruing:"  from 
this  property,  should  be  subject  to  this  ri«:ht  of  disposal,  when  it  is 
observed  that  the  husband  j^ave  to  the  appellant  the  joint  use  of  the 
rents  and  interest  **accruing''  from  his  property;  and  when  it  is  re- 
membered that  that  fact  did  not,  in  any  wise,  restrict  his  power 
of  alienating:  said  property.  Indeed  the  contention  that  it  did  would 
be  deemed  absurd;  it  is  manifest  that  the  appellant  was  not  thus, 
and  should  not  be,  restricted  by  the  agreement. 
The  judgment  is  atfirmed. 


Glass  v.  Gaines,  &c. 

{Filed  March  26, 1891— iVb<  to  be  reported.) 

Verbal  f:i ft  of  lands — Li>tbiUty  of  donee  for  rents — Improvements -^YJh^n  land 
tias  been  verbally  given  by  its  owner  to  a  donee,  who  ban  been  put  in  po8- 
Aession  of  it,  and  no  writing  evidencing  tne  gift  is  held  by  the  donee,  it  will 
be  presumed  that  he  was  looking  to  his  donor  for  a  deed,  and,  therefore, 
that  his  holding  was  not  adverse  to  the  donor.  Snch  a  gift  is  merely  an  ex- 
•eontory  contract,  and,  not  being  in  writing,  confers  no  title  to  the  land  on 
the  donee.  Bat  after  the  donor^s  death,  in  an  action  by  his  heirs  for  a 
division  of  the  land,  the  donee  will  be  entitled  to  compensation  for  im- 
provements erected  by  him,  and  chargeable  with  rents,  and  liable  for  waste 
tiy  him  commHted. 

Thomas  R.  Gordon  for  appellant. 

Xiindsay  &  Botts  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Mrs.  Milly  Coburn  having  died  intestate,  this  suit  was  instituted 
by  one  of  her  heirs-at-law  against  the  others  for  a  division  of  the 
land  in  controversy.  The  appellant  claims  that  he,  in  1866,  verbally 
purchased  the  land  from  his  sister,  Mrs.  Milly  Coburn,  agreeing  to 
pay  the  price  of  $100  per  year  during  her  life,  which  he  had  paid, 
and  that  she  should  live  with  him  during  her  life,  which  she  had 
done.  •  He  swears  in  his  deposition  that  such  was  the  agreement, 
And  that  the  payment  of  the  $100  per  year  had  been  made  by  feed- 
ing and  caring  for  said  Coburn*s  stock,  consisting  of  horses,  mules, 
•cows  and  calves,  and  sheep,  the  latter  being  owned  jointly  by  the 
appellant  and  Mrs.  Coburn.  He  swears  that  the  said  stock  consisted 
of  the  number  that  would  ordinarily  be  useil  by  a  farmer  on  a 
fimall  scale.  It  is  evident  the  service  of  the  stock  was  worth  their 
feed  and  the  trouble  of  the  appellant ;  consequently,  he  is  entitled 
to  no  pay  therefor. 
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But  it  also  appears  that  Mrs.  Coburn  said  to  some  of  the  membersp 
of  the  family  that  she  had  given,  and  intended  to  give,  the  land  to 
the  appellant  for  living  with  him,  and  to  others  of  them  that  she 
hadisold  it  to  him  for  $100  per  year  and  for  living  with  him  during^ 
her  life,  and  to  others  of  them  that  she  desired  when  she  was  put 
away  (dead)  her  deed  to  the  land  from  her  father  to  be  delivered  to 
the  appellant,  as  he  was  entitled  to  it. 

From  what  is  proven  it  seems  that  Mrs.  Coburn  had  ffiven,  or  in- 
tended to  give,  the  land  to  the  appellant  for  his  kindness  to  her,, 
the  proof,  however,  being  nearly  as  persuasive  of  the  intended  gift 
as  of 'the  actual  gift.  But  be  this  as  it  may,  and  for  the  sake  of  the 
argument,  let  us  assume  that  the  verbal  gift  was  to  take  effect  im- 
mediately, yet  it  was  verbal,  and  the  appellant,  although  in  posses- 
sion of  the  land,  does  not  intimate  that  he  never  looked  to  Mrs^ 
Coburn  for  a  title;  on  the  contrary,  no  written  contract  having  been 
shown  by  the  appellant,  we  must  presume  that  it,  at  most,  was  an 
executory  contract  to  be  executed  by  Mrs.  Coburn  making  a  deed^ 
and  this  being  the  case  there  was  no  adverse  holding  of  the  land. 
Also,  the  gift  being  verbal,  it  bound  neither  party  to  its  perform- 
ance; either  could  repudiate  it,  although  the  fmsse&sion  had  been 
delivered ;  and,  according  to  the  facts  proven,  there  was  not  such 
an  adverse  holding  as  to  give  the  appellant  a  title. 

But  as  the  verbal  gift  is  to  be  set  aside,  and  as  appellant  in  that 
case  asks  for  the  value  of  improvements,  it  should  be  done  on  more 
equitable  terms.  Each  party  should  be  placed  in  !<tatu  quo;  the 
donee  paying  rents  and  for  waste,  and  the  donor  paying  for  im- 
provements. 

It  is  proven  by  the  appellant  that  the  improvements  he  put  upon 
the  land,  caring  and  all,  were  not  worth  exceeding  $2,500.  This  is 
his  own  estimate,  which  should  control;  and  it  is  clear  from  the 
proof  that  the  rents  were  sufficient  to  pay  this  sum  and  to  pay  for 
his  attention  to  Mrs.  Coburn,  especially'  considering  her  ability  to 
help  herself,  which  she  did. 

The  judgment  is  affirmed. 

Judge  Bennett  delivered  the  following  response  to  a  petition  for 
re-hearing: 

Counsel  seems  to  have  overlooked  the  fact  that  the  appellant,  in 
the  event  the  alle^^ed  contract  could  not  be  enforced,  asked  for  the 
value  of  improvements,  &c.  In  his  contention  that  the  donee  of 
land  by  verbal  gift,  having  been  put  in  possession  of  the  land  by 
the  donor,  was  not  responsible  for  rents  in  case  the  donor  repudiated 
the  gift  and  took  the  possession  of  the  land,  he  overI<»oks  the  case  of 
Buckner,  &q.  v.  Abell,  dc,  8  B.  M.,  568,  wherein  it  is  held,  in  such 
case,  the  donee  is  entitled  to  pay  for  valuable  improvements  put 
upon  the  land  by  him,  under  the  expectation  that  the  donor  would 
consummate  the  gift;  but  in  such  case  the  donor  was  entitled  to  a 
deduction  from  the  value  of  the  improvements—reasonable  com- 
pensation for  the  use  of  the  land.  This  is  the  only  point  necessary 
to  be  re-considered. 

The  petition  is  overruled. 
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The  Eastern  Cemetery  Co.,  &c.  v.  City  op  Louisville. 
(Filed  April  2,  1891— iN'o^  to  be  reported.) 

1.  Dedication  of  streets — Adverse  user — In  1867  appellee  built  its  fence  alODg 
the  line  of  a  papsway,  vhich  had  prior  thereto  been  nsed  as  a  public 
highway.  More  than  liifteen  years  afterwards  it  attempted  to  remove  and 
reset  its  fence,  so  as  to  enclose  one-half  of  the  passway,  claiming  that  its 
use  by  the  public  prior  thereto  had  been  merely  permissive.  The  general 
recognition  and  use  of  the  passway,  both  before  and  continuously  since 
1867,  shows  conclusively  that  it  was  a  public  highway,  dedicated  as  such. 

2.  Same — Appellee^s  charter  prohibits  it  from  opening  any  street  through 
appellant's  land,  without  its  consent.  From  the  continuous  use  of  this 
street  since  1867,  appellant's  consent  thereto  will  be  implied,  and  its  posi- 
tive acts  in  relation  thereto  amount  to  its  express  consent.  The  fact  that 
the  appellee  has  recently  passed  an  ordinance  authorizing  the  condemnation 
and  opening  of  the  passway  as  a  public  street,  was  not  a  disclaimer  by  it 
that  the  strip  was  previously  a  public  road. 

T.  1j,  Burnett  for  appellants. 

H.  L.  Barker  and  D.  N.  Rodman  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  controversy  In  ihis  action  involves  the  right  of  the  appellant 
to  remove  and  reset  its  fence  about  thirty  feet  north  of  where  it  was 
situated  before  removed. 

The  appellee  claims  that  the  strip  of  ground  from  Baxter  avenue 
to  Hamilton  avenue  is  a  public  street,  iiaving  been  made  such  by 
dedication,  or  adverse  user,  and  the  appellant  had  obstructed  the 
same  by  removingr  and  reseting  its  fence  in  the  middle  of  said  street, 
commencing  at  a  point  where  the  street  ceased  to  be  improved,  and 
running  to  a  point  near  Hamilton  avenue,  where  the  improvement 
again  commenced,  a  distance  of  about  1,400  yards.  The  appellant 
contends  that  said  strip  of  ground  is  not  a  public  street  by  dedica- 
tion, adverse  user,  or  otherwise;  that  thirty  feet  of  it  belongs  to  the 
appellant,  and  it  built  its  fence  on  the  line,  and  the  use  of  said  thirty 
feet  theretofore  whs  merely  permissive. 

The  witnesses,  Peter  Pfeiflfer,  John  Doescher,  Jacob  Nickel,  fhos. 
Harnon,  Richard  McGuire,  Michael  Biddington,  James  Regan, 
Thomas  J.  Conutune  and  Peter  Hort,  all  of  whom  evidently  know 
whereof  they  spoke,  and  Charles  and  George  White,  sons  of  appel- 
lant's sexton,  who  built  the  first  fence,  in  1867,  for  the  appellant, 
one  of  the  sons  helping  to  build  it,  establish  the  following  facts: 

That  in  1807  the  appellant,  then  being  the  owner  of  the  ceme- 
tery ground  on  the  south  side  of  the  strip  of  ground  claimed  by 
the  appellee  to  be  a  public  street,  caused  a  fence  to  be  built  along 
said  strip,  where  it  remained  for  over  fifteen  years,  when  the  appel- 
lant removed  and  reset  it  thirty  feet  farther  north,  in  the  middle  of 
said  street;  that  s.aid  strip,  before  the  fence  was  built  in  1867,  was 
known  and  used  as  a  public  highway,  and  from  the  time  said  fence 
was  built  (1867)  the  strip  was  universally  known  and  used  as  a  pub- 
lic street  for  more  than  fifteen  years;  that  the  appellee  had  erected 
and  kept  telephone  and  fire  alarm  poles  along  it,  A'^.;  that  by  reason  of 
a  hill  and  ravine  in  the  street,  at  the  point  where  it  was  not  im- 
proved, it  wa*»  unsafe  for  carriages,  Ac.,  to  pass,  and  for  that  reason 
it  was  not  frequented  by  these  conveyances,  but  it  was  at  all  times 
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open  to  them;  that  the  fence  was  kept  up,  and  the  street  was  known 
and  used  as  a  public  street  for  more  than  fifteen  years,  with  the 
knowledg-e  and  consent  of  the  appellant.  To  make  this  testimony 
more  emphatic,  when  some  of  said  witnesses  were  asked  if  said 
strip  Was  not  used  by  foot  travelers  only,  by  the  permission  of  the 
appellant,  as  a  mere  cut-off,  they  answered,  no;  it  teas  used  as  a 
public  street.  Now  the  reasonable  inference,  from  the  evidence,  is 
that  the  street  at  that  point  being:  obstructed  by  a  hill  and  ravine, 
consequently  expensive  to  improve,  and  the  appellant  beinj?  exempt 
from  taxation  for  the  improvement,  and  the  neighborhood  being 
sparsely  settled,  and  the  street  not  being  in  much  demand,  the  ex- 
pense of  improving  was  not  justifiable.  But  be  this  as  it 
may,  the  proof  clearly  preponderates  in  favor  of  the  fact  that 
the  appellant,  in  18G7,  built  said  fence,  intending  it  to  be  its 
northern  line  on  said  street,  and  maintained  it  at  that  place  for 
more  than  fifteen  years,  with  the  understanding  that  the  public  and 
the  appellee  used  said  street  for  more  than  fifteen  years  as  a  right. 
To  our  mind  there  can  be  no  doubt  that  the  appellee  has  a  right  to 
the  strip  as  a  public  street.  But  it  is  said  that  the  appellant's  char- 
ter prohibits  the  right  to  open  any  road  or  passway  upon  the  appel- 
lant's ground  without  its  consent.  We  think  that  the  public's  use 
of  said  strip  as  a  street  was  with  the  implied  consent,  at  least,  of 
the  appellant;  also  that  the  appellants  did  positive  acts  that  amounted 
to  a  dedication,  which  was  an  express  consent. 

It  is  also  said  that  the  city,  within  the  last  few  years,  passed  ordi- 
nances authorizing  said  strip  to  be  condemned  and  opened  as  a  public 
street,  which  action  was  a  disclaimer  of  the  strip  being  a  public 
street.  This  fact  would  ordinarily  be  sufficient  to  show  that  said 
strip  was  not  a  public  street,  but  it  is  not  conclusive  of  that  fact,  for 
it  may  be  shown  that  the  action  was  the  result  of  a  mistake  as  to  the 
fact,  which  would  be  established  by  showing  that  the  strip  was,  in 
fact,  already  a  public  street,  which,  as  observed,  is  shown  in  this 
case. 

The  judgment  is  affirmed. 


Handley  v.  Tebbetts. 
(Filed  Av>ril  16,  1891— iVb^  to  be  revorted.) 

1.  /Rescission  oj  contract —  Vendor  and  z*tndee — A^ppellee  was  induced  by  a 
friend  to  purchase  from  the  appellant  three  lots  in  block  510,  in  Birming- 
ham, on  October  5,  1886,  for  which  he  made  a  cash  payment  and  executed 
^sertain  notes.  A  deed  for  the  lots  was  made  him,  bat  the  friend  having  in- 
formed him  that  certain  other  parties,  who  had  been  induced  to  iiivest  in 
the  same  block,  were  di.datistled  with  the  lots  assigned  them,  the  appellee 
voluntarily  cancelled  and  returned  to  appellant  the  deed,  and  agreed  that 
«11  the  lots  in  the  block  should  be  conveyed  to  trustees  for  the  benefit  of  the 
various  owners  of  it.  This  arrangement  was  not  carried  out,  and  in  Janu- 
ary, 1887,  appellant  conveyed  to  appellee  an  undivided  three-sixteenths  of 
the  bl<^ck,  which  appellee  accepted.  Appellant  bad  title  bond  for  the  block 
•on  October  5.  1886,  but  did  not  acquire  the  legal  title  until  October  13. 1886. 
In  this  action  to  enforce  payment  of  the  notes  for  deferred  purchase 
money,  Held — 

First.  That  there  was  no  fraud  in  any  of  appellant^a  transactions  oon- 
•corning  the«ale,  and  appellee  is  not  entitled  to  a  rescission  of  the  contract. 

Second.  The  acquisition  of  the  legal  title  by  appellant  on  October  IS, 
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1886.  WRs  a  sufficient  complianoe  ^ith  his  oootract  wifch  appellee,  who  was 
not  prejudiced  by  the  fact  that  appellaat  did  not  have  a  deed  before  that 
date. 

2.  Contract — Although  each  note  contained  a  stipulation  that  appellee 
.should  pay  all  coats  for  collection,  on  his  failure  to  pay  at  maturity,  yet  ap- 
pellant is  not  entitled  to  recover  any  costs  or  commissions,  as  agreed  ^pon 
in  said  clause. 

E.  IT.  Gaither  for  appellant. 

Phil  B.  Thompson  for  appellee. 

Appeal  fronn  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Juclg:e  Lewis. 

Appellant  broujrht  this  action  to  recover  on  five  promi«sory  notes 
•^iven  to  him  by  appellee.  Two  of  them  for  $937.o0  each  and  one 
for  $312  were  executed  October  5,  1886,  for  part  of  purchase  price  ot 
a  portion  of  a  lot  in  13irminj;ham,  Ala.,  described  as  block  510,  and 
the  remaining  *wo  for  $l,2/)()  each  were  ^iven  in  December,  1886,  for 
another  parcel  of  land  in  the  same  city. 

By  the  judj^ment  appealed  from  the  contract  as  to  block  510  was 
set  aside,  and  the  three  notes  for  purchase  price  thereof  cancelled, 
and  amount  of  the  two  noti-s  for  $1,250  each,  to  which  no  defense 
was  made,  was  applietl  to  repayment  of  $2,650  that  appellee  had,  at 
the  time  of  his  purchase  of  block  510,  paid  of  the  purchsuse  money; 
but  not  being  sufficient  for  that  purpose,  judgment  was  rendered 
over  for  appellee  to  the  extent  of  such  deficiency. 

It  appears  that  one  Harvey,  resident  of  Kentucky,  previous  to 
•October  5,  1886,  in  {k)ine  way  got  appellee  in  the  notion  of  investing 
money  in  real  estate  in  Birmingham,  for  purpose  of  speculation, 
and  without  having  previously  visited  the  place  he  agreed  to  pur- 
chase if  Harvey  would  make  an  investment  in  lots  in  the  same 
block ;  and  afterwards  a  letter,  dated  that  day  at  Birmingham,  was 
written  by  appellant  to  appellee,  in  which  an  account  of  the  price 
and  amounts  of  expected  payments  and  notes  for  deferred  payments 
of  a  lot  75  by  140  feet,  in  block  510,  was  stated  as  though  the  terms- 
had  been  already  agreed  to  by  the  parties;  and  in  that  letter  was  a 
postscript  signed  by  Harvey,  who  had  in  the  njeantime  gone  there, 
in  which  he  suggested  to  appellee  to  sign  the  notes,  and  that  he 
would  advance  the  cash  payment  and  receive  the  deed  when  made. 
But,  instead  of  doing  so,  appellee  went  in  person  to  Birmingham 
and  signed  the  notes  sued  on,  and  made  a  cash  payment  of  $2,500, 
and  subsequently  paid  on  one  of  the  notes  $150,  making  the  sum  of 
$2,650  mentioned;  and  thereupon  appellant  conveyed,  or  agreed  to 
couvei/y  to  him  three  lots,  each  fronting  25  feet,  at  the  price  of  $75 
per  foot,  all  being  identified  and  described,  and  one  of  them  being  a 
<;omer  lot. 

But  Harvey  then  informed  them  he  had  received  a  letter  from  a 
person  named  Felix,  in  Kentucky,  whom  he  had  induced  to  take, 
or  agree  to  take,  three  lots,  or  three-sixteenths  of  the  block,  in  the 
isame  way  he  hud  influenced  appellee;  that  he  (Felix)  was  dissatis- 
fied because  he  had  not  gotten  a  corner  lot,  and  would  not  confirm 
his  purchase  unless  he  was  placed  on  an  e<]ual  footing  with  other 
purchasers  of  parts  of  the  block,  of  whom  there  were  five  or  six,  in- 
cluding Harvey.  Thereupon  appellant  voluntarily,  and  without 
misrepresentation  by  either  Harvey  or  appellant,  cancelled  and  re- 
lumed the  deed  already  made  and  delivered  to  him,  and- proposed, 
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or  ap:reed  to  the  proposition,  for  appellant  to  convey  to  trustees^ 
appellant  bein^  one,  the  entire  block  undivided,  to  be  sold  for  the 
e^ual  benefit  of  all  the  purchasers.  But  that  scheme  was  never  car- 
ried out,  because  the  various  purchasers  residing  in  Kentucky  were 
not  ffot  toj^ether,  or  their  consent  obtained. 

Without  coming:  to  any  definite  written  agreement,  appellee  left 
Birmingham  and  returned  to  Kentucky,  and  seems  never  to  have 
made  any  effort  to  have  the  block  conveyed  to  trustees,  or  done  any 
thing  to  consummate  the  contract  in  writing;  nor  did  he  demand 
the  return  of  the  notes  given,  nor  money  pai<i  by  him  to  appellant. 
But  appellant  afterwards  executed  a  deed  to  him  for  three-si x teen ths- 
of  the  block,  which  was  sent  to  and  received  by  him  in  January, 
1887,  and  that  deed  he  received  without  protest  and  kept  until  this- 
action  was  brought. 

We  perceive  no  evidence  whatever  of  fraud  on  the  part  of  appel- 
lant from  beginning  to  end.  The  negotiation  he  authorized  Harvey 
to  make  was  carried  into  effect,  the  notes  given  and  partial  payment 
made  by  him  with  his  eyes  open,  and  there  is  no  pretence  he  was 
deceived  as  to  the  situation  or  value  of  land  purchase<l  by  him  ;  on 
the  contrary,  he  admits  he  could  have  sold  it  for  $120  per  foot,  and 
his  chief  cause  of  complaint  is,  he  could  not  sell  and  realize  a  large 
profit,  because  he  could  not  convey  any  designate<l  lot  or  lots;  yet 
he  voluntarily  placed  himself  in  that  position,  for  there  is  no  pre- 
tence that  he  was  bound  to  give  up  the  first  deed,  and,  consequently, 
his  loKs  was  caused  by  his  own  ;iit,  and  cause  of  complaint,  if  he  ha» 
any,  is  rightfully  chargeable  to  himself. 

It  seems  to  us  there  can  be  no  question  of  his  having  accepted  the 
deed,  for  he,  as  late  as  the  fall  of  1888,  recognized  the  conveyance  a» 
valid  and  binding  by  agreeing  to  pay  the  purchase  price,  and,  with 
his  answer  in  this  case  filed,  tenclered  a  deed  by  himself  and  wife 
reconveying  the  land  to  appellant. 

In  case  of  fraud  an  executed  contract  may  be  rescinded,  and  re- 
covery of  purchase  m«>ney  resisted,  but  we  jx^ceive  no  evidence 
whatever  of  fraud  by  appellant  in  this  case,  and,  consequently,  it  w 
not  material  inquiry  whether  he  is  a  non-resident  or  not,  nor  whether 
he  is  insolvent. 

The  defense  of  no  trood  aiid  sufficient  title  to  the  land  in  appellant 
can  not  avail,  r,ecause  it  is  not  sutticiently  pleculed.  The  complaint 
seems  to  be  that  appellant  did  not  haveii  deed  to  the  land  on  Octo- 
ber o,  188G,  and,  because  hi?  did  not,  appellant  was,  in  some  way  not 
satisfactoiily  explained,  prejudiced.  In  the  first  place,  as  appellee 
voluntardy  gave  up  the  fir>t  deed  and  was  waiting  for  a  deed  to 
trustees,  which  appellant  could  not  make  before  all  parties  interested 
signified  their  wiilingf)(»ss  to  accept,  he  was  not  prejudiced  by  the 
lack  of  a  deed  to  api)ell}int  from  his  vendors.  In  the  second  place, 
though  he  had  no  deed,  appflhmt  did  have  a  title  bond,  and  a  deeci 
was  n)ade  to  him  October  KJ,  ]^8G,  which  was  a  sufficient  compliance 
with  his  contract  with  appellee. 

We  p  Tceive  no  ground  upon  which  appellee  can  claim  a  rescission 
of  the  contract  in  question,  or  defeat  recovery  on  the  notes  sue<i  on. 
Whereupon  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Judge  Lewis  extended  the  opinion  as  follows: 

In  each  of  the  notes  sued  on  is  the  following  stipulation:  "And 
it  is  further  agreed  that  the  undersigned  shall  pay  all  costs  for  col- 
lection above,  not  less  than  10  per  cent.,  on  the  failure  to  pay  at  ma- 
turity."   It  was  not  intended  to  decide  in  the  opinion  delivered  m 
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this  case  that  the  plaintiff  would  be  entitled  to  recover  any  part  of 
the  costs  or  commission  agreed  in  the  clause  quoted,  to  be  paid,  and 
the  opinion  is  extended  for  the  purpose  of  deciding  no  recovery 
could  be  had  therefor.    But  the  petition  for  rehearing  is  overruled. 


Francis  v.  Shearer,  &c. 

(Filed  May  23,  1891— iVb^  to  be  repof^ted.) 

Coitstruciion  of  contract— K  member  of  n  partnership  contracted  with' it  ta 
float  lof^s  down  a  certain  river  and  its  tributaries,  and  deliver  them  at  its 
mill  by  a  certain  'day,  it  being  stipulated  that  all  lo^i^s  undelivered  at  the 
mill  on  the  specified  day  should  b«;come  the  property  of  the  contracting 
partner  at  an  exorbftant  price,  and  that  his  only  excuse  for  a  failure  to  de- 
lirer  the  logs  should  be  a  lack  of  tide  water  to  float  them.  Held — That  thia 
contract  will  not  be  so  construed  as  to  require  the  partner  to  use  all  possible 
means  to  deliver  the  logrs  by  the  time  fixed  ;  he  was  only  compelled  to  pros- 
ecute his  work  with  such  vigor,  euert^y  and  judgment  as  a  prudent  business 
man  would  use  under  like  circumstances,  and  should  have  taken  advautap:e 
of  erery  tide  when,  as  a  reasonable  and  pri^dent  man,  he  must  hi^ve  known 
it  was  sufiicient  to  float  the  logs. 

Sam  C.  Hardin  and  P.  W.  Hardin  for  appellant. 

T.  Z.  Morrow  for  appellees. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  case  now  before  us  has  been  heretofore  in  this  coCirt  upon  the 
pleadings  alone,  and  all  the  questions  as  to  the  sufficiency  of  the  pe- 
tition and  the  grounds  for  the  attachment  were  disposed  of  by  the 
opinion  then  rendered. 

The  amended  petition  that  was  offered  to  be  filed  and  refused  by 
the  chancellor  below,  or  the  demurrer  sustained  lo  it,  was  held  to 
present  a  cause  of  iiction  entitling  the  pairties  to  equitable  relief,  and 
on  the  return  of  the  case  to  the  court  below  an  answer  was  filed 
making  an  issue  as  to  the  ground  of  the  attachment,  as  well  as  the 
liability  of  the  appellant  on  the  merits. 

We  shall  proceed  to  consider  the  case  on  the  testimony,  deeming 
unnecessary  t.)  determine  various  preliminary  questions  raised  by 
the  complainant: 

The  appellant,  W.  T.  Francis,  and  the  appellees,  John  H.  Shearer 
and  J.  C.  Ramsey,  wtre  partners  under  the  style  of  Francis,  Shearer  . 
«fe  Ramsey.    The   business  was  that  of  purchasing,  shipping  and 
sawing  into  lumber  walnut  logs,  in  the  counties  of  Wayne  and  Pu- 
laski, and  on  the  south  fork  of  the  Cumberland  river. 

They  had  and  owned  a  saw-mill  at  Point  Burnside,  a  town  on  the 
south  fork  of  the  Cumberland.  When  the  walnut  timber  was  pur- 
phased  by  the  firm,  or  their  agents  in  those  counties,  and  hauled  to 
^he  main  stream  and  its  tributaries,  they  had  to  be  floated  down  to 
their  mill,  and  this  seemed  to  require  nm/:h  skill,  management  and 
energy  on  the  part  of  the  person  undertaking  it. 

Francis,  one  of  the  partners  and  the  appellant  in  this  appeal,  en- 

ered  into  a  written  contract  with  the  firm  of  which  he  was  a  mem- 

oer,  in  which  he  undertook  to  float  the  logs  from  the  various  streams 

or  branches  of  the  main  stream,  as  well  as  those  delivered  to  him 
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on  the  principal  stream,  to  the  saw-mill  of  the  firm  at  Biirnside. 
The  substance  of  the  contract  was  that  the  appeUant  was  to  float  all 
the  lo^s  delivered  to  him  by  the  firm  up  to  the  Ist  of  December, 
1882,  at  Point  Burnside  by  the  Ist  of  June,  1884,  for  which  the  firm 
was  to  pay  him  t\0  per  thousjind  feet.  It  was  further  ag:reed — and 
from  the. following  provision  arises  the  princip'il  question  in  the  case 
— **that  all  the  lo;i:s  that  were  delivered  to  the  appellant  on  these 
streams  by  the  1st  of  December,  1882,  that  were  not  floated  or  de- 
livered by  the  appellant,  at  Burnside,  by  the  1st  of  June,  1884,  were 
to  be  appellant's  property,  and  he  was  to  pay  the  lirm  for  the  loj^-s 
not  ael ivered  at  the  mill,  at  the  rate  of  $M0  p.^r  thousand  feet;"  and 
further,  by  the  terms  of  the  contract,  a  defense  for  the  failure  to  de- 
liver, or  his  only  excuse  therefor,  was  the  lack  of  tide  water  to  float 
the  logs. 

The  appellees  say,  and  the  proof  conduces  to  show,  that  this  con- 
tract was  extended  by  parol,  so  as  to  require  the  appellant  to  float 
all  the  lo^s  upon  the  satne  terms  that  were  delivered  by  the  tirm  to 
him  up  to  the  1st  day  of  June,  1884,  and  we  think  it  may  be  safely 
assumed  that  such  was  the  addition  to  the  written  a«:reement  proven 
in  parol.  Whether  or  not  the  statute  of  frauds  would  apply  in  such 
a  case  is  not  a  quastion  raised  by  counsel,  and  we  will  treat  the  case 
as  if  the  whole  was  in  writing:. 

The  appellees  claim  there  was  467,674  feet  of  lumber  undelivered 
on  the  1st  of  June,  1884,  by  the  appellant,  which,  at  $30  per  thou- 
sand, would  amount  to  $14,030.25.  The  appellees  filed  this  action 
in  the  Wayne  Circuit  Court,  claiming:  a  judg:ment  for  $7,529,  by  rea- 
son of  a  breach  of  the  can  tract,  with  an  attachment  based  on  the 
single  ground  '^ihat  appellant  had  not  sufficient  property  in  this 
State  subject  to  execution  to  satisfy  their  demand,  and  the  collection 
of  the  same  would  be  endangered  by  the  delay  in  obtaining  judg- 
ment," &c. 

Much  of  the  testimony  in  this  case  relates  to  the  attachment,  the 
appellant  having  made  the  issue  that  he  had  property  sufticient  to 
pay  any  demand  the  appellees  had  against  him.  The  risrht  of  the 
appellees  to  a  judgment  determiners  the  right  to  the  attachment,  for 
if  th(j  appellant  was  not  indebted  to  them  the  attachment  should 
have  been  discharged. 

The  amended  petition  filed  by  the  appellees  makes  this  a  case  of 
purely  equitable  cognizance,  as  the  appellant,  bcMug  a  partner,  was 
mterested  as  such  in  the  contract  that  had  l)een  made  with  hini  as 
an  individual,  and  if  the  partnership  was  indebted. to  him,  includ- 
ing his  liability  on  the  contract,  no  judgment  could  have  been  ren- 
dered against  him.  The  amended  petition  was,  in  fact,  for  the 
settlement  of  the  partnership,  alleging  that  the  appellant,  by  reason 
of  the  breach  of  his  contract,  was  liable  to  the  firm,  and  that  his 
interest  in  the  firm  aasets  amounted  to  nothing,  or  that  his  liability 
exceeded  his  interest  in  the  firm.  The  case  was  referred  to  a  com- 
missioner, who  made  a  settlement  of  the  firm  assets,  &c.,  and  also 
who  took  the  testimony  and  reported  the  number  of  logs  the  appel- 
lant had  failed  to  float  to  the  firm's  s  iw-mill. 

The  commissioner's  report  is  accurate,  intelligent,  and  easily 
understood  by  reason  of  its  clearness  and  his  perception  of  the 
questions  involved,  but  his  conclusion  of  law  is  erroneous  when 
applied  to  the  facts.  The  chancellor,  however,  seems  to  have  fol- 
lowed him  in  his  construction  of  the  contract,  and  adopted  his 
report  as  the  Judgment  in  the  case. 

The  commissioner  finds  that  Shearer's  account  against  the  firm 
is  $5,026.37 ;  Ramsey's  account,  $4,963.61 ;  Francis'  account,  $3,327.16. 
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If  there  is  nothing  of  the  firm's  assets  to  pay  this  with,  Francis 
would  owe  the  other  two  partners  jointly  $1,111.87,  Shearer  bein^ 
entitled  to  a  greater  proportion  of  this  sum  than  R.im^ey.  He  finds 
that  under  the  contract  there  was  delivered  to  the  appellant  ()34,13'^ 
feet  of  lumber,  and  that  of  this  amount  appellant  floated  fo  Burn- 
side  367,958  feet,  leaving  undelivered  266,175  feet,  which,  at  $30  per 
thousand  feet  is  $7,985.25;  that  the  firm  owed  him  for  floating 
$3,093.34,  which,  taken  from  the  $7,985.25,  leaves  appellant  in  debt 
to  the  firm  in  the  sum  of  $4,981.71,  and,  one-third  of  this  sura  be- 
longing to  appellant,  leaves  him  indebted  to  Shearer  and  Ramsey  in 
the  sum  of  1^,261.14,  and  add  to  this  the  $1,111.87  owing  by  Francis 
for  advances,  as  already  stated,  w«)Uld  make  the  whole  amount  due 
the  appellees  by  the  appellant  $4,373.01.  This  is  the  result  of  the 
partnership,  on  the  basis  that  all  matters  have  been  settled. 

The  construction  given  the  contract  by  the  chancellor  below 
makes  the  appellant  pay  $30  per  thousand  feet  for  the  logs  in  the 
rough,  the  measurement  on  the  Doyle  plan,  with  a  cost  of  $10  per 
thousand  to  get  the  logs  to  the  mill,  which  would  be  a  payment  by 
the  appellant  of  $40  per  thousand  feet  for  the  logs  at  the  mill,  mak- 
ing all  the  logs  undelivered  cost  the  appellant,  when  floated  to 
Burnside,  there  being  206,175  feet,  the  sum  of  $10,647,  besides  the 
cost  of  sawing.  This  looks  unreasonable;  still,  if  the  appellant  con- 
tracted to  deliver  them  and  has  fixed  his  liability  by  the  terms  of 
the  contract,  and  is  without  any  defense,  he  must  abide  the  result. 

His  defense  is  that  he  used  every  reasonable  means  to  float  the 
logs,  but  was  prevented  from  the  want  of  tides  to  do  so.  It  is  said 
this  constituted  no  defense  because  there  was  a  sufficiency  of  witer,. 
and  by  the  terms  of  the  contract  he  was  to  use  all  possible  means  to 
deliver  them.  If  this  part  of  the  contract  is  to  be  so  cjnstrued  as  ta 
mean  that  the  appellant  should  have  had  his  hands  on  the  main 
stream  and  its  branches  watching  for  the  falling  rain,  and  then  with 
a  sufficient  force  at  the  very  moment  to  handle  each  and  every  log, 
it  would  perhaps  have  been  possible  for  him  to  have  made  the  de- 
livery ;  but  such  is  not  the  true  meaning  of  the  agreement  betweea 
these  parties. 

Every  contract  should  have  a  just  and  rational  construction,  and 
the  meaning  of  the  present  instrument,  in  so  far  as  it  applies  to  the 
questi(m  of  delivery,  is  that  the  appellant  should  have  sufficient 
hands  to  float  the  logs,  and  then  to  conduct  the  floating  as  a  prudent 
business  man  would  have  done  under  like  circumstances.  He  was 
compelled  to  take  advantage  of  every  tide  when,  as  a  reasonable 
and  prudent  man,  he  must  have  known  that  the  tide  was  sufficient 
for  floating.  In  some  of  the  small  streams  the  rain  would  fall  at 
night,  and  the  rapidity  of  the  water,  with  the  smallness  of  the 
stream,  would  empty  it  by  morning.  The  appellant  was  not  re* 
quired  to  be  up  all  night,  or  to  have  his  hands  on  the  ground  in 
exp«3tancy  of  the  rise.  The  weight  of  the  testimony,  and  we  can 
say  the  decided  preponderance  of  the  proof,  shows,  to  use  the  lan- 
guage of  (he  commLssioner,  that  '*the  appellant  prosecuted  the  work 
with  energy,  vigor,  skill  and  judgment,  having  sometimes  more 
than  a  sufficient  force,  and  seldom  ever  less,  and  that  to  have  over- 
come the  physical  difficulties  in  the  way  it  would  have  required  a 
much  greater  force  at  all  points,  at  all  tirneSj  when  tides  occurred, 
than  justified  the  price  or  sound  business  reason." 

The  appellant  had  not  only  undertaken  the  contract  of  delivery,. 
but  was  interested  in  the  logs  as  a  partner,  and,  therefore,  had  every 
incentive  to  prosecute  the  work  with  energy  and  good  judgment. 
He  is  made  liable,  notwithstanding  his  unusual  efforts,  because  it 
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was  possible  for  him  to  have  delivered  the  logs.  He  paid  near  $2 
per  day  for  his  hands;  they  were  on  the  streams  at  every  tide,  and 
from  the  proof  the  loofs  delivered  to  him  prior  to  December,  1882, 
he  had  delivered  at  Buri^side. 

The  testimony  of  Hunt,  the  principal  witness  for  the  appellees, 
shows  tbat  in  the  spring  of  1884  logs  were  delivered  on  thase  streams 
and  there  was  no  tide  t()  float  them  up  to  June,  1884,  and  nearly 
every  witness  concurs  in  the  statement  that  more  than  ordinary 
efforts  were  used  by  the  appellant  to  comply  with  his  agreement. 
The  intention  of  the  parties  to  this  contract  and  its  real  meaning  is, 
that  appellant  should  use  every  reasonable  means  to  get  the  logs  to 
the  mill;  knd,  to  insure  his  compliance  with  its  terms,  it  was  stipu- 
lated that  if  he  failed,  except  for  the  reason  stated,  the  logs,  were  to 
beconje  his  at  a  price  that  amounted  almost  to  the  imposition  of  a 
penalty  for  a  non-compliance  with  its  terms. 

The  parties  are  in  a  court  of  tHjuity  with  partners  having  equal 
interest  in  the  partnership  property,  as  to  its  profits,  asking  for 
a  settlement  of  the  partnership,  the  appellees  insisting  upon  the 
letter  of  the  agreement  with  a  view  of  sustaining  an  attachment 
based  upon  the  recovery  in  the  case,  and  upon  the  ground  that  the 
appellant  is  without  property  sufficient  to  satisfy  their  debt.  Such  a 
construction,  as  is  insisted  should  be  given  it,  is  at  variance  with  the 
plainest  principle  of  justice,  as  well  as  the  meaning  of  the  parties  to 
it.  In  our  opinion  the  attachment  should  have  been  discharged  and 
the  partnership  settled  upon  the  basis  that  the  logs  undelivered  at 
Burnside  in  June,  1884,  belonged  to  and  constituted  a  part  of  the 
partnership  effects.  The  proceeding  below  by  the  appellees  termi- 
nated the  contract  at  the  election  of  the  appellant,  ana  this  he  seems 
to  have  made  by  his  defense  to  the  action. 

There  is  some  question  made  as  to  the  books  and  accounts  not  be- 
ing before  the  court.  It  was  not  necessary  to  have  them  here  on  the 
questions  made.  The  only  issue  to  which  this  court  has  directed  its 
attention  is  that  in  regard  to  the  delivery  of  the  logs,  and  no  other 
«rror  exists,  or,  if  it  does,  the  books  not  being  before  the  court,  the 
amount  paid  in  by  each  member,  or  due  each  as  reported,  must  be 
regarded  as  correct. 

The  judgment  below  is  reversed,  and  the  cause  remanded  with 
directions  to  discharge  the  attachment;  allow  to  the  appellant  the 
amount  he  is  entitled  to  for  the  losfs  delivered  at  Burnside,  and  the 
logs,  or  their  value,  left  undelivered  to  constitute  a  part  of  the  part- 
nership effects. 

Reversed  and  remanded  for  proceedings  consistent  with  this  opin- 
ion, and  for  a  re-reference  that  the  piirtnership  may  be  closed. 

On  the  return  of  the  case  the  assignee  of  the  appellant  should  be 
made  a  party  to  the  action. 

Judge  Pry  or  delivered  the  following  response  to  a  petition  forre- 
hearing : 

Counsel  for  the  appellees  misconceive  the  opinion  in  thia  case,  if 
it  is  to  be  construed  as  releasing  the  appellant  from  liability  for  the 
price  or  value  of  the  logs  sold  by  him  or  lost  by  his  neglect,  after 
the  contract  had  terminated.  Whatever  he  received  for  them,  he 
should  account  for  in  the  settlement  of  the  partnership,  and  more  if 
he  failed  to  obtain  the  reasonable  market  price  for  them. 

We  perceive  no  reason  for  regarding  the  logs  undelivered  in  June, 
1884,  in  any  other  light  than  as  partneiship  property,  held  by  the 
partners  as  if  the  contract,  the  terms  of  which  are  in  controversy, 
had  never  been  executed,  giving  to  the  appellant  his  necessary  ejc 
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penditure  in  taking  care  of  and  floating  thenn.  These  expenditures 
he  should  be  allowed  as  a  credit,  charging  him  with  any  he  has  sold 
or  lost  by  his  negrlect. 

This  court  may  have  failed  to  appreciate  the  magnitude  of  the 
<!ontract,  or  its  importance  to  the  appellees;  still,  a  reasonable  inter- 
pretation must  be  piven  the  contract  between  the  parties,  and  the 
commissioner,  to  whom  this  ease  was  referred,  living  in  the  lot*ality 
where  the  logs  were  to  be  delivered  and  knowing  the  value  of  wal- 
nut timber,  says  that  to  have  complied  with  the  contract  or  its 
terms,  as  construed  by  the  appellees,  ''would  have  required  a  much 
greater  force  (of  hands)  at  all  points  and  at  all  times  than  justified 
the  price  or  sound  business  reason^  Under  this  agreement  the  ap- 
pellant was  not  required  to  perform  the  contract  at  all  hazards,  but 
was  required  to  use  more  than  ordinary  efforts  to  do  so ;  and  having 
prosecuted  the  work,  as  the  commissioner  states  and  the  testimony 
shows,  with  energy^  vigor ^  skill  and  judgment^  using  extraordinary 
efforts  for  that  purpose,  he  complied  with  the  real  meaning  and  puf- 
pose  of  the  agreement. 

This  may  be  regrarded  as  a  modification  of  the  original  opinion. 

Petition  overruled. 


Arnold's  devisees  v.  Arnold's  executors,  <fec. 
{Jailed  June  9,  1891 — Not  to  be  reported.) 

1.  Kes  adjudicatn — Evidence — A  verdict  by  a  jnry,  in  an  action  to  which 
sppeUants  were  parties,  that  a  testator  was  incompetent  to  make  a  will  in 
1873.  does  not  render  the  question  of  his  competency  in  1873-4  res  adjwiicata 
A8  to  them.  The  finding  of  the  jary  as  to  testator's  mental  condition  in 
1872  is  only  evidence  raising  a  presumption  of  continued  incapacity  after 
that  time. 

2.  Evidence— TY\e  owner  oi  real  estate  havinf?  ^iven  to  each  of  his  fonr 
children  certain  real,  est  ate,  each  of  the  children,  by  deed,  released  to  the 
others  all  their  interest  in  the  property  obtained  by  the  division,  the  deed  re- 
<sitinf;,  amonj^  other  things,  that  the  donor,  at  the  time  of  the  gift,  was  old  . 
and  infirm  both  in  body  and  mind.  Held — That  this  recital  in  the  deed  is  not 
oozidnsive  evidence  af^ainst  any  of  the  children  that  the  donor,  at  the  time 
•of  the  ffift,  was  incompetent  to  transact  business. 

3.  /^ight  of  devisees — Distribution — A  testator  devised  a  certain  sum  of 
money  to  each  of  his  grandchildren,  and,  after  making  the  will  and  at  a 
time  when  he  was  incompetent  to  manage  his  affairs,  gave  to  his  children 
«o  mnoh  of  his  escate  that,  at  his  death,  there  was  not  enough  left  to  satisfy 
the  devises  to  the  grandchildren.  In  an  action  by  his  executor  to  recover 
from  the  children  such  a  poction  of  the  estate  given  to  them  as  wiU  satisfy 
the  devises  to  the  grandchildren,  Held — That  the  devisees,  testator's  grand - 
ohildren,  will  not  be  charged  with  any  portion  of  the  estate  given  by  the 
testator  in  his  life-time  to  their  father,  one  of  the  testator's  sons. 

4.  Lis  pendens — The  commencement  of  an  action  by  an  executor  to  re- 
<30ver  and  subject  to  payment  of  legacies  certain  real  estate  that  had  been 
^ven  by  a  testator  in  his  life-time  to  his  children,  is  sufficient  to  make  sub- 
sequent purchasers  of  the  property  to  be  regarded  as  pendente  lite  ones, 
althOQgh  the  petition  did  not  allege  that  the  donor  was,  at  the  time  of  the 
l^rift,  incompetent  to  transact  business. 

deary  &  Hamilton  for  appellants. 

Wm.  Lindsay  and  John  B.  Lindsey  for  appellees. 
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Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

James  G.  Arnold  died  testate  in  November,  1876.  His  wife  died 
in  February  precedin)?.  They  had  five  children,  one  of  whom,  Mrs. 
Wise,  died  t)ef()re  her  father,  leavinsr  one  child,  James  S.  Wise.  The 
survivinj?  children  were  Thomas  N.  Arnold,  Mary  D.  Foote,  Vir- 
ginia Willis  and  Louisiana  B.  Boyd.  Mrs.  Foote  died  in  November, 
J 883.  Mrs.  Boyd  by  her  first  marriage  had  one  child,  the  appellee, 
Jefferson  Phelps. 

The  will  is  dated  in  1867.  Subsequently  a  portion  of  it  was  erased 
by  the  testator,  and  several  codicils  added.  Its  probate  was  con- 
t^ted  by  Foote  and  wife,  James  S.  Wise,  and  perhaps  others,  upon 
the  grounds  of  incapacity  and  undue  influence.  A  long  and  heated 
contest  ensued.  The  case  was  successively  carried  through  the 
county,  circuit  and  appellate  courts.  As  finally  established  it  gave 
to  each  of  the  testator's  grandchildren,  some  sixteen  or  seventeen  in 
number,  subject  to  certain  conditions.  $10,000  each,  the  grandsons, 
James  S.  Wise  and  Jefferson  Phelps,  having  the  right,  in  satisfac- 
tion of  their  legacies,  to  select  property  from  the  estiite  at  a  cash 
valuation. 

All  of  the  testator's  real  estate  not  selected  by  these  two  legatees 
was  to  be  speedily  sold,  and  after  all  the  Icicacies  to  the  grandchil- 
dren were  satisfied  the  balance  of  the  estate  was  to  be  equally  di- 
vided among  the  testator's  children.  It  further  provided  that 
whatever  the  testator  had  theretofore  given,  or  might  thereafter 
give,  to  any  of  his  children  should  not,  after  his  death,  **be  called 
into  any  settlement." 

In  1871,  if  not  in  1870,  he  had  au  attack  of  paralysis  of  the  brain ; 
another  attack  followed  in  1872,  and  it  is  claimed  by  the  appellees 
that  thereafter  he  was  an  imbecile  and  incompetent  to  transact 
basiness.  An  inquest  was  held  and  a  committee  appointed  for  him 
in  February,  1875. 

In  September,  1873,  the  four  children,  probably  with  knowledge 
of  the  existence  of  the  will,  but  without  knowing  fully  its  contents 
perhaj)s,  entered  into  an  arrangement  by  which  their  father  was  to 
divide  among  them  a  considerable  portion  of  his  estate.  It  was  a 
large  one,  and  if  they  then  knew  the  contents  of  his  will  ihey  likely 
supposed  there  would  still  remain  ample  estate  to  pay  his  debts  and 
satisfy  the  legacies  to  the  grandchildren.  The  father  accordingly 
gave  to  each  of  them  $20,000  in  notes,  and  in  Febriiary  and  October, 
1874,  conveyed  to  each  of  them  real  estate  worth  §20,000,  making  in 
all  $160,000.' 

The  protracted  contest  over  the  will  prevented  a  sale  of  the  real 
estate  owned  by  the  testator  at  his  death,  and  the  taking  of  steps 
looking  to  a  speedy  settlement  of  the  estate.  After  it  had  ended, 
the  estate,  in  the  name  of  the  testator,  at  his  death,  proving  inade- 
quate for  the  payment  of  his  debts  and  the  legacies  to  the  grand- 
children, the  executor  brou;^ht  this  suit  on  September  6,  1883,  not 
only  to  sell  the  property  remaining,  but  to  subject  enough  of  that 
which  had  been  divided  among  the  children,  in  1873-4,  to  supply 
the  deficiency,  and  for  a  settlement  of  the  est^ite. 

February  i3,  1884,  he  filed  an  amended  petition  which,  inter  alia^ 
sets  up  incapacity  of  James  G.  Arnold,  when  the  division  was  made 
among  his  children  in  1873-4,  to  transact  business.  If  this  be  not 
true,  and  he  was  competent  to  give  the  property  to  his  children,  as 
is  claimed  by  the  appellants,  the  children  of  Mary  D,  Foote,  then  it 
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can  not  be  reached,  becixuse  the  will  provides  that  what  may  have 
been,  or  may  thereafter  be,  given  to  his  ciiildren  is  not  to  l>e  looked 
to  in  any  settle  in  t»nt  of  his  estate. 

The  judgment  subjects  to  sale,  among  other  property,  certain  real 
estate  which  Mary  D.  Foote  received  in  the  division  of  ISTJW,  and 
which  she  and  her  husband  conveyed  for  love  and  affection  to  their 
children,  the  appellants,  and  which  is  yet  held  by  them.  This  wa» 
certainly  error,  if  James  G.  Arnold  was  conipetent  to  do  business  in 
September,  1873,  and  the  February  succeeding. 

It  Is  urged  that,  as  the  appellants  were  parties  to  the  will  suit  and 
as  the  jury  therein  found,  in  answer  to  questions,  that  he  became 
incompetent  to  make  a  will  in  1872,  the  (question  of  his  competency 
in  1873-4  is,  therefore,  7'e8  adjudicfita.  W  bile  this  fact  is  entitled  to 
weight  in  the  consideration  of  the  question,  yet  it  is  not  conclusive. 
It  at  most  only  raises  a  presumption  of  continued  incapacity.  He 
may  have  asrain  become  competent  to  transact  business  in  i87Ji-4^ 
and  as  there  was  no  alteration  made  in  the  will,  or  codicil  added  to 
it,  in  either  of  those  years,  the  attention  of  the  jury  may  not  have 
been  particularly  drawn  to  that  period. 

It  is  alst)  said  that  Mary  I).  Foote  and  her  hasband  recognized  his 
incapacity  to  transact  business,  at  the  time  of  the  division  of  the 
property,  by  a  deed  which  his  four  children  e>ecuted  on  April  23, 
1875,  releasing  to  each  of  them  all  interest  in  the  property  obtained 
in  the  division,  and  whii^h  recites: 

"Whereas,  Jamas  G  Arnold  *  *  *  did,  within  two  years  next 
prece<ling  February,  1875,  convey  certain  real  estate  and  assign  cer- 
tain notes,  obligations  and  other  evidences  of  indebtedness  to  his 
children,  to-Wit:  Mary  D.  Foote,  Thomas  N.  Arnold,  Virginia  B. 
Willis  and  Louisiana  B.  Boyd;  and  as  their  father  was  old  and  in- 
firm both  in  body  and  mind,  and  that  there  m^y  not  be  any  diffi- 
culty between  his  said  children  hereafter  in  regard  to  the  property 
and  effects,  so  conveyed  and  assigned  during  said  two  yeai-s,  there- 
lore,"  Ac. 

This  writing  is  not,  however,  even  in  its  terms,  conclusive  as  ta 
his  then  capacity  to  m  »ke  the  division,  and  we  turn  to  all  the  testi- 
iTiony  and  circumstances  proven  for  a  solulicm  of  the  qut^tion. 

It  is  shown  that  he,  in  1873-4,  gave  some  checks  and  released  some 
liens;  that  he  did  some  business;  but  he  appears  generally  to  have 
tran.sacted  it  under  the  eye  of  some  one  who  was  interested  upon 
liis  side  of  the  matter.  Undoubtedly  his  children  regarded  him  a» 
incompetent  to  transact  business.  It  is  unmistakably  shown  that  • 
Mrs.  Foote  and  her  husband  so  looked  upon  him.  The  evidence  in 
the  will  suit  has  been  tiled  in  this  one;  and  considering  it  in  connec- 
tion with  that  taken  in  this  case,  jt  can  not,  in  our  opinion,  be  said 
that  the  testimony  preponderates  against  the  conclusion  of  the  chan- 
cellor that  he  was  incompetent  to  do  business  in  1873-4.  Moreover, 
it  is  not  to  be  forgotten  that  his  disease  was  one  likely  to  destroy  the 
intellect. 

It  is  said  that  the  judgment  of  sale  is  inequitable;  that  none 
should  have  been  ordered  until  Thos.  N.  Arnold  had  been  charged 
up  with  the  legacies  to  his  children  and  they  adjudged  satisfied* 
The  fact  that  In  the  division  of  1873-4  he,  as  an  individual,  may 
have  received  estate,  which  can  not  now  be  reached,  certainly  does 
not  estop  him  as  executor  from  finding  property  to  satisfy  the  lega- 
cies; it  is  his  duty  to  do  .so,  if  he  can,  and  his  children  are  not 
chargeable  upon  their  legacies  with  what  he  received  in  the  divi- 
sion, or  any  of  it,  unless  they  in  turn  received  it  from  him.  Their 
ritrht  to  their  legacies  does  not  come  through  their  father. 
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It  18  also  said  that  no  sale  should  have  been  ordered  until  the  mo- 
tion of  E.  J.  Phelps  had  been  disposed  of,  to  chouse  property  in  sat- 
isfaction of  his  legacy.  It  is  claimed,  however,  that  he  created  a 
lien  upon  a  portion  of  the  estate  his  mother  obtained  in  the  division 
of  1873-4,  and  thus  received  the  benefit  of  a  sum  equal  to  his  legacy. 
This  presented  a  sufficient  reason  for  not  delaying  steps,  on  his  ac- 
count, looking  to  a  settlement  of  the  estate.  Moreover,  we  do  not 
well  see  what  right  the  appellants  have  to  complain  upon  this  score, 
as  it  is  evident  a  sale  of  all  the  property  that  can  be  reached  will  be 
necessary  to  pay  the  legatees.  The  judgment  recites  that  this  is 
manifest.  K\en  if  the  decree  now  being  questioned  does  not  order 
the  sale  of  some  property  that  may  be  liable  for  the  payment  of 
these  legacies,  it  doas  not  seem  to  us  th^^t  this  is  ground  for  reversal. 
It  can  yet  be  done.  Certainly  the  court  could  not  decree  the  sale  of 
land  that  had  been  conveyed  to  persons  not  before  it,  and  divest 
them  of  title. 

A  farm,  in  Boone  county,  of  Mrs.  Willis  is  directed  to  be  sold  by 
the  jud:?ment.  It  is  claimed  that  other  Boone  county  land  belong- 
ing to  her  should  have  bec^ii  embracpd  in  the  decree.  There  is  some 
showing  of  other  land  in  that  county  belonging  either  to  her  or  her 
husband;  but  it  it  came  to  her  through  the  bounty  of  Jaujcs  G.  Ar- 
nold, it  api)ears  to  have  been  when  lie  was  certainly  competent  to 
transact  business.  It,  therefore,  stands  upon  the  footing  of  land 
conveyed  to  her  by  any  other  person,  as  to  any  liability  to  his  estate 
for  any  thing  she  may  have  improperly  received.  The  judgment 
appealed  from  is  not  in  per.^())iafn,  and  does  not  purport  to  pass  upon 
the  question  of  personal  liability  for  the  estate  rec^eivedin  either 
1873  or  1871.  It  expressly  reserves  all  (|ue-?tions  not  therein  settled  ; 
and  this  question  is  not,  therefore,  before  us  for  determination. 

The  decree  fixes  vSeptember  G,  18^3,  when  this  suit  was  brought,  as 
the  date  from  which  purchasers  are  to  be  regard(»d  as  penffffiie  fife 
ones.  It  is  urged  that  it  should  have  b(*en  April  l\3,  1875,  when  the 
quit-claim  deed  between  tiie  ciiildnMi  mentioned  above  wiis  exe- 
cuted;  and,  if  this  be  not  so,  that  then  it  should  have  been  Febru- 
ary 13,  18sj,  when  the  amended  p(»tition  was  filed  charging  the 
incon»petency  of  James  (1.  Arnold  to  transact  business  when  the 
division  of  property  was  had  in  1873-1. 

While  thi*  original  petition  did  not  charge  incapacity,  yet  it  set 
out  the  re('ei|)t  of  the  property  by  th<»  children,  and  asked  that  it  be 
subjected  to  the  puyment  of  the  legacic^s. 

The  ap[)ellants  are  not  r>urcha*<ers;  they  are  interested  in  showing 
as  few  innocent  i)urehasers  ns  possible,  and  it  does  not  lie  with  theni 
to  complain  that  the  date  of  the  fix  fx'ndens  commencing  has  been 
fixed  at  too  early  a  period. 

It  is  perhaps  unnecessary  to  consider  wiiether  the  (leed  of  April 
23,  1875,  should  be  regarded  as  giving  constructive  notice  to  pur- 
chasers from  the  chihlren  of  the  infirmity  of  their  title  to  the  prop- 
erty obtained  in  the  division  of  1873-4.  If  this  be*  true,  there  can  be 
no  reversal,  because  no  purchaser  has  been  made  a  party  to  the  ac- 
ticm  and  can  not  be  divestt'd  of  title  or  affected  by  the  result  of  this 
appeal.  The  api)ellants  could  have  made  any  purchaser  a  party  and 
properly  presented  the  quwtion  had  they  chosen  to  do  so.  But,  in 
any  event,  it  seems  to  us  the  terms  of  that  deed  are  not  sufficient  to 
give  such  notice,  and  that  the  lower  court  correctly  fixed  the  period 
from  which  one  should  be  regarded  a^^  a  pendente  life  purchaser. 

The  difficulty  in  this  case,  it  seems  to  us,  will  lie  in  equalizing 
matters,  or  at  least  so  far  as  this  can  be  done  in  the  final  settlement. 
The  judgment  in  question  renders  liable  all  the  estate  yet  in  the 
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bands  of  the  children,  that  they  received  in  the  division  of  1873-4; 
«1I  in  the  hands  of  any  purchaser  froai  them  since  the  bring^ing  of 
this  suit;  the  grandchildren  must  account  for  wliat  they  have  re- 
<?eived  from  the  children,  but  any  purchaser  of  any  of  the  property 
from  a  grandchild  is  not  to  be  disturbed  if  his  purchase  was  prior  to 
the  bringing  of  this  action;  nor  if  since,  provided  his  vendor  will 
be  entitled,  as  a  legatee,  to  the  vaiue  of  the  property. 

This  seems  to  us  to  be  a  correct  basis  of  settlement,  and  the  judg- 
ment is  affirmed. 


BLiACKWELL,  &c.  v.  Townsend,  &c. 
(Filed  June  9,  1891.) 

Action  in  rem  ^Jurisdiction —  Void  judgment— Kw  nction  by  an  administra- 
tor to  sell  decedent's  land  to  pay  debts,  is  an  action  in  rcvi^  of  which  the 
-court  has  no  jurisdiction,  unless  the  land  ilself  is  broujjht  before  the  court 
in  the  manner  prescribed  by  law,  viz :  by  describing  it  in  the  petition  so 
that  it  may  be  identified.  If  jurisdiction  is  not  thus  acquired  the  judgment 
4ind  order  of  sale  is  void,  and  a  purchaser  thereunder  acquires  no  title. 
Such  a  judgment,  being  void,  may  be  assailed  in  a  collateral  proceeding  ; 
but-  when  the  pleadings  are  merely  irregular  or  defective,  because  they  de- 
scribe the  land  imperfect!:',  the  judgment  is  not  void  and  the  remedy  is  by 
appeal  therefrom. 

An  action  by  an  administrator  alleges  that  the  decedent  "was  seized  and 

possessed,  at  the  time  of  his  death,  of  a  tract  of acres  of  land,  lying  in 

thiji  (Estill)  county,  and  the  same  whereon  he  resided  at  the  time  of  his 
-death."  The  land  is  described  in  the  same  manner  in  the  judgment  and 
order  of  sale,  in  the  advertisement  and  in  the  commissioner's  report  of  sale. 
The  commissioner's  deed,  however,  conveys  by  metes  and  bounds  two  tracts 
-of  land,  one  situated  in  Estill  county  and  the  other  in  J\m\'i/  county.  Hi^id — 
That  the  description  of  the  land  in  this  case  was  not  sufficient  to  identify 
-decedent's  land  in  Powell  county,  and  the  judgment  and  sale  as  to  it  was 
-void.   The  validity  of  the  sale  as  to  the  Estfll  county  land  is  not  determined. 

W.  M.  Beckner,  Ilobt.  Riddle  and  B.  F.  Buekner  for  appellants. 

Wm.  Cromwell,  S.  F.  J.  Trabue  and  J.  B.  White  for  appellees. 

Appeal  from  Madison  Court  of  Common  Pleas. 

Opinion  of  thewpourt  by  Judge  Bennett. 

The  administrator  of  Jaujes  Townsend,  deceased,  brought  an  ac- 
tion in  the  Estill  Circuit  Court  to  Hell  his  decedent's  land  to  pay  his 
-clebts.  The  following  is  the  only  statement  of  title  to  the  land  or 
descripti(m  of  it  given  in  the  petition:  **That  said  James  Townsend, 
jr.,  was  seized  and  possessed,  at  the  time  of  his  death,  of  a  tract  of  — 
»cres  of  land  lying  in  this  (Estill)  county,  and  the  same  whereon  he 
resided,  at  the  time  of  his  death."  No  title  papers  appear  in  the 
pleadintcs.  Nor  is  there  any  paper  filed  with  the  pleadinsrs  that 
shows  description  of  the  land  other  than  the  allejrations  quoted. 

Judgment  was  rendered  for  the  sale  of  the  land  as  it  was  described 
in  the  petition. 

The  coflnraissioner  advertised  the  sale  of  the  land  and  reported  the 
-sale  of  it  by  the  same  description  quoted  And  the  court  confirmed 
liis  report  and  ordered  the  deed  made  to  the  purchasers  by  the  same 
<leseription. 

But  the  commissioner  conveyed  by  deed  to  the  purchasers  two 
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tracts  of  land  by  metes  and  bounds,  lyin^  in  Estill  and  Powell 
counties— one  containing  6,919  acres,  and  the  other  containing  500 
acres.  The  purchasers  relied  on  this  deed  as  a  Jink  of  their  title  in 
an  action  of  ejectment  against  the  appellees,  who  were  claiming  a 
part  of  the  land  by  adverse  possession.  This  deed  being  essential 
to  the  appellants'  right  to  rev^over  the  possession  of  the  land,  and 
the  court  deeming  that  it  conferred  no  title  upon  thtm,  instructed 
the  jury  to  tlnd  for  tiie  appellees. 

There  is  no  doubt  that  the  action  by  James  Townsend's  adminis- 
trator lo  sell  the  decedent's  land  was  an  action  in  i^em.  In  such 
actions  it  is  essential  for  the  court  to  have  actual  jurisdiction  of  the 
particular  thing,  as  it  is  for  it  to  have  actual  jurisdiction  of  the  par- 
ties.  Jurisdiction  of  the  latter  can  only  be  acquired  by  citing  them 
to  appear  by  lawful  authority,  and  in  the  manner  prescribed  by  law. 
Jurisdiction  of  the  former  can  only  be  acquired  by  bringing  the 
thing  before  the  court  in  the  manner  prescribed  by  Jaw,  to-wit:  "A 
petition  for  the  recovery  of  land,  or  for  its  subjection  to  a  demand  of 
the  plaipntiff,  must  describe  it  so  that  it  may  be  indentified.''  Section 
125,  Civil  Code.  If  the  land  is  not  thus  brought  before  the  courts 
the  court  has  no  jurisdiction  of  it,  and  a  sale  of  it,  under  judgment^ 
will  pass  no  title. 

If  jurisdiction  of  the  court  has  not  attached  to  the  particular  land» 
the  sale  of  it  is  void,  consequently  it  may  be  attacked  in  any  collat- 
eral proceeding  involving  the  title  acquiied  by  such  sale.  But  such 
sales  are  not  affected  in  collateral  proceedings  on  account  of  mere  de- 
fective pleadings  or  other  irregularities  that  do  not  affect  the  jurisdic- 
tion of  the  court.  J)irect  apj  eal  in  such  case  is  the  only  remedy.  If, 
however,  as  said,  jurisdiction  is  wanting  in  the  court,  the  sale  ia 
void.  Dorsey  v.  Kendall,  8  Bush,  294.  In  the  latter  case,  the  report 
of  the  commissioner  of  the  sale  and  the  confirmation  of  the  report 
can  not  give  validity  to  the  sale,  because  if  the  jurisdiction  of  the 
court  must  attach  to  the  thing  before  it  can  order  its  sale,  and  as 
that  jurisdiction  is  wanting,  the  sale,  report  of  it,  and  its  confima- 
tion  are  nullities.  Although  the  petition  may  describe  the  land  de- 
fectively, yet  if  it  may  be  identified  by  the  description  the  court  ha& 
jurisdiction,  and  the  order  of  sale,  report  of  sale,  its  confirmation 
and  deed  substantially  conforming,  but  curing  the  defects,  the  sale 
is  not  void. 

The  description  quoted  was  certainly'  defective,  but  whether  or 
not  it  was  defective  enough  to  deprive  the  court  of  jurisdiction,  it  is 
unnecessary  to  decide,  for  the  reason  that  the  land  sold  and  con- 
veyed does  not  conform  to  that  described  in  the  petition.  It  is  es- 
sential that  the  land  sold  should  substantially  conform  to  that 
described  in  the  petition,  as  it  is  that  the  land  should  be  described 
*'so  that  it  may  be  identified."  A  want  of  such  conformity,  as  if 
the  sale  is  of  a  different  tract  of  land  from  that  described  in  the  pe- 
tition, then  the  sale  will  be  void.  Rorer  on  Judicial  Sales,  section 
63,  second  edition;  VVheatly  v.  Tutt,  4  Kan.,  195.  This  is  the  reason 
of  the  rule,  as  the  land  must  be  described  "so  that  it  may  be  identi- 
fied,'' in  order  to  give  the  court  jurisdiction,  it  follows  that  sale  of  a 
different  tract  of  land,  under  the  decree,  is  a  sale  of  land  without 
the  required  description;  hence,  the  sale  is  void. 

Here,  the  land  is  described  as  —  acres  lying  in  Estill  county,  on 
which  the  deceased  lived.  The  commissioner  sold  and  conveyed 
two  tracts  of  land  lying  in  Estill  and  Powell  counties;  a  part  of 
which  is  certainly  not  the  land  described  in  the  petition,  and  the 
parcels  of  land  in  controversy  compose  that  part,  the  sale  of  which 
'was  void,  consequently,  the  instruction  was  correct.    We  do  not 
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•wish  to  be  understood  as  intimating  that  the  sale  of  no  part  of  said 
land  was  valid.  We  do  not  express  an  opinion  thereon.  Nor  do 
we  decide  that  the  purchasers  of  said  land  are  not  t-ntitled  to  any 
appropriate  action  to  the  end  of  subjecting  said  land  to  payment  of 
the  purchase  money,  Ac. 
The  Judgment  is  attirraed.  » 


Williams,  &c.  v.  Williams,  Ac. 
(Fifed  3faj/  2U1S91.) 

Constntction  of  devhe —  Descent  nud  distrilnUion — Words  of  lhni(atton—K  tes - 
iaiior  provided  in  his  wiil :  "My  wife,  Ellen,  ahall  have  one-third  of  my 
landed  estnte  during?  her  natural  life,  and  at  her  death  the  whole  of  my 
landed  estate  goes  to  my  »on»  Henry  H.  Williams,  or  his  heirs  ;'^  and  also  :  **It 
is  mr  will  that  lohen  m\  soii^  Henry  H,  Williams^  shall  nnive  at  manhood^  or  is 
21  years  of  age,  then  all  my  property  *  *  »  shall  go  to  my  son,  Henry 
H.  William'*,  or  his  heirsj^     Held — 

First.  Testator's  wife  takes  only  a  life  estate  in  one-third  of  his  lands 
and  has  no  right  to  the  possession  of  the  other  two-thirds. 

Second.  The  son  took  a  vested  estate  in  fee  simple  in  the  whole  landed 
estate,  subject  to  the  wife's  estate  in  one-third  for  her  life. 

Third.  The  son  having  died  in  infancy  and  without  issue,  his  estate 
passed,  under  section  9,  chapter  31,  General  Statutes,  to  the  kindred  of  the 
testator. 

Fourth.  The  words,  *V/'  his  hens^^  as  used  in  the  will.  mnj«t  be  changed 
into  ''^and  his  heirs,^^  so  as  to  effectuate  testator's  intention,  and  are  words  of 
limitation.  * 

Wm.  Lindsay,  G.  H.  Towery  and  F.  M.  Baker  for  appellants. 

Yea  man  &  Lockett  for  appellees. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Henry  H.,  devisee  and  only  child  of  S.  C.  Williams,  having  died 
in  infancy  without  i*sue,  kindred  of  the  testator  brought  this  action 
against  his  wi<low  and  Mep-son,  asserting  title  to  the  whole  and  seek- 
ing immediutb  possession  of  two-thirds  of  real  property  left  by  him. 
But  the  lower  court,  without  deciding  who  owns  the  fee,  dismissed 
the  action  upon  the  ground  the  widow  is,  under  the  will,  entitled  to 
not  only  a  life  estate  in  one-third,  but  ase  of  the  re.-jidue  of  land 
until  the  time  when  Henry  would,  if  living,  have  become  21  years 
of  age. 

For  proper  determination  of  questions  arising  we  here  copy  the 
entire  will,  as  follows: 

*'P^irst,  it  is  my  \vill  that  my  wife,  Ellen,  shall  have  one-third  of 
ray  landed  estate  during  her  natural  life,  and  at  her  death  the  whole 
of  my  landed  estate  goes  to  my  son,  Henry  H.  Williams,  or  his 
heirs, 

*'After  my  death  it  is  my  will  that  my  step-son,  Collis  Hammack, 
shall  remain  on  the  farjn  with  his  mother  and  his  brother,  and  that 
Collis  shall  assist  his  mother  in  carrying  cm  the  farm  until  Collis  is 
21  years  of  age. 

*'It  is  my  will  that  my  step-son,  Collis,  shall  now  be  given  one 
horse,  and  that  when  he,  Collis,  is  21  years  of  age  that  he  shall  be 
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paid  by  my  executor,  or  the  one  having  cliarjre  of  my  estate  or 
affairs,  tlie  sum  of  $1,500,  the  same  to  be  paid  out  of  my  estate,  and 
the  same  to  be  paid  in  cash.  , 

*'It  is  my  will  that,  after  my  just  debts  are  paid,  that  all  my  sur- 
plus stock  on  the  farm  shall  be  disposed  of,  and  if  there  should  be  a 
balance  in  money,  then  said  money  shall  be  put  out  on  interest,  and 
same  used  for  the  purpose  of  schooling  my  son,  Henry  H.  Williams. 

'*It  is  my  will  that  my  son,  Henry  H.  Williams,  be  given  a  colt 
now. 

**It  is  my  will  that  when  my  son^  Henry  H,  \ViUiam»^  shall  arrive 
at  manhood^  or  /.<r  21  years  of  aye^  then  all  ujy  property,  except  the 
$1,500  herein  willed  to  my  step-son,  Collis  Ham  mack,  personal  and 
real,  shall  go  to  my  son,  Henry  H.  Williainf«,  or  his  heirs. 

*'It  is  my  will  that,  should  my  stop-son,  Collis  Hammack,  wish  ta 
attend  school  during  winter  nionths  and  board  at  home,  then  noth- 
ing be  charged  him  tot  said  board. 

'*It  is  my  will  that  my  wife,  Ellen,  shall  have  all  my  household 
and  kitchen  furniture,  beds,  bedding,  books,  &c.,  and  all  fowl. 

*'It  is  my  will  that  all  plows,  harness,  gearing,  machinery,  <X:c., 
necessary  to  run  the  farm  and  now  on  hand,  he  not  sold. 

**It  Ls  my  will  that  horses  and  stock  sufficient  to  run  the  farm 
shall  remain  on  the  place,  and  that  a  sufiicient  amount  of  corn, 
wheat  and  hay  shall  be  exempt  from  sale,  and  enough  of  same  be 
kept  on  the  farm  to  answer  all  purposes  for  twelve  months,  and  that 
all  meat  and  lard  now  on  hand  in  the  smoke-house  shall  remain  on 
the  place. 

*'lt  is  my  will  that  the  Gill  boys  finish  the  barn  which  they  have 
under  contract  on  the  place,  and  my  administrator  will  settle  for  the 
same.  I  want  S.  C.  McGill  to  administer  on  my  estate,  to  act  and 
to  be  guardian  for  my  son,  Henry  H.  Williams.'^ 

Though  the  will  was  drafted  unskillfully,  the  testator  evidently 
had  a  fixed  and  matured  plan  for  disposing  of  his  estate,  and  was 
unusually  particular  and  precise  as  to  details.  He  appears  to  have 
possessed  a  general  knowledge  of  the  dower  and  distributive  v«hare 
to  which  his  Widow  was  entitled  by  statute,  and  been  careful  to  pro- 
vide in  his  will  a  full  equivalent  therefor,  but  no  more.  What  he 
desired  his  step-sou  to  have  was  specially  mentioned,  and  the  resi- 
due of  his  pro[)erty,  personal  and  real,  was  in  express  and  compre- 
hensive terms  devised  to  his  son,  and  a  guardian  appointed  for  the 
manifest  purpose  of  controlling  and  pre-!erving  it  tor  his  sole  use^ 
And  as  it  does  not  appear  that,  after  payments  of  delbts  and  legacy 
to  the  step-son,  with  which  the  personal  property  was  clearly  in- 
tended to  be  first  charged,  there  would  have  been  certainly  left 
enough  of  it  to  maintain,  or  perhaps  properly  educate,  his  son,  the 
testator  must  have  intended  the  guardian,  who  had  the  undoubted 
power,  to  apply  rents  and  profits  of  the  land  for  such  purposes, 
rather  than  to  leave  his  son  dependent  upon  his  mother,  who  might 
again  marry. 

Therefore,  while  it  may  be  fairly  inferred  the  testator  wished  and 
expected  his  son  to  reside,  durine:  minority,  at  the  homestead,  with 
and  in  custody  of  his  mother,  for  which  she  would  have  been  en- 
titled to  reasonable  compensation,  it  seems  to  us  if  he  had  intended 
her  to  have  for  any  period  of  time,  to  the  exclusion  of  that  son,  the 
use  and  enjoyment  of  more  than  one-third  of  the  land,  he  would 
have  in  explicit  terms  said  so.  Even  assuming  the  word  farm,  a» 
ased  in  the*  will,  embraces  all  the  land,  still  her  possession  of  that 
part  in  which  she  had  no  life  estate  would  have  to  be  regarded,  in 
absence  of  an  express  provision  to  the  contrary,  for  use  of  the  testn- 
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tor's  son  and  residuary  devisee,  and,  consequently,  her  right  to  such 
possession,  if  she  had  any,  terminated  at  his  death,  unless  she  and 
his  half-brother  thereupon  became  owners  of  the  fee. 

The  theory  upon  which  they  base  their  claim  of  ownership  is  that 
Henry  took,  under  the  will,  a  mere  contingent  interest,  and  having 
died  during  life  of  his  mother,  and  before  he  arrived  at  21  years  of 
age,  they,  being  the  persons  designated  in  the  will  **his  heirs,"  be- 
came owners  of  the  land  as  devi.sees  in  substitution  of  him ;  or  that, 
even  if  the  estate  vested  in  him  at  death  of  his  father,  still,  having 
been  defeated  by  his  death  occurring  as  it  did,  they,  as  his  right 
heirs,  are  now  entitled. 

But  the  kindred  of  the  testator  contend  an  absolute  estate,  subject 
only  to  the  widow's  life  interej^t  in  one-third,  vested  in  Henry,  and 
they  are  now  owners  in  virtue  of  section  9,  chapter  31,  (General  Stat- 
utes, as  follows: 

**lf  an  infant  dies  without  issue,  having  title  to  real  estate  derived 
t>y  gift,  devise  or  descent  from  one  of  his  parents,  the  whole  estate 
shall  descend  to  that  parent,  or  his  or  her  kindred,  as  hereinbefore 
directed,  if  there  be  any;  and  if  not,  then,  in  like  manner,  to  the 
other  parent,  or  his  or  her  kindred;  but  the  kindred  of  one  shall 
not  be  so  excluded  by  the  kindred  of  the  other  parent,  if  the  latter 
is  more  remote  than  the  grandfather,  grandmother,  uncles  and  aunts 
of  the  intestate  or  their  descendants." 

If  that  section  is  to  govern  in  this  case,  Henry's  half-brother  has 
no  interest  whatever  in  the  land,  and  his  mother  only  a  life  estate 
in  t»ne-third.  Driskill  v.  Hanks,  18  B.  M.,  8*55.  But  it  can  not  ap- 
ply unless  he  had,  at"  time  of  his  death,  an  estate  of  inheritance, 
because,  according  to  the  only  adnjissible  construction,  kindred  of 
the  testator  take,  if  at  all,  by  descent  from  his  son,  not  as  devisee* 
under  the  will. 

As  the  two  clauses  disposing  of  the  land,  though  somewhat  differ- 
ent in  fervor  of  expres.sion,  are  not  inconsistent  in  meaning  or  effect, 
but  connected  and  co-operative  to  the  same  end,  and  no  reason  ap- 
pears for  making  differeiit  disposition  of  parts  of  the  same  land  to 
the  same  and  only  devisee,  we  think  the  interest  of  Henry,  whether 
contingent,  or  if  vested,  .yet  defeasible,  or  absolute  and  indefeasible, 
was  designed  to  be  of  the  same  nature  in  all,  except  the  widow's  life 
estate,  whi'jh  could  not  be  defeated,  made  nec*essarily  difference  in 
time  of  enjoyment;  consequently,  even  if  either  the  arrival  of 
Henry  at  the  age  of  21  years,  or  the  death  of  his  mother  was,  both 
could  not  have  been  intended  as  determinate  events  for  vesting  his 
interest  in  the  land. 

Although  the  words  **shall  go,"  occurring  in  the  second  of  the 
two  clauses  in  question,  might  in  some  cases,  if  used  relative  to  a 
particular  time  or  event,  when  an  estate  is  to  vest,  import  a  contin- 
gency or  condition,  we  think  for  several  reasons  they  were  not  in- 
tended to  have  such  effect  in  this  case  : 

First.  The  time  or  event  when,  in  the  language  used,  •*all  my 
j>roperty,  *  personal  nnd  real,  shall  go  to  my  son,  Henry  H.  Wil- 
liams, or  his  heirs,"  is  not  when  he  shall  arrive  at  21  years  of  age» 
but  *'when  he  shall  arrive  at  r/irt/?//oof/ or  w  21  years  ol  age;"  from 
which  it  is  evident  the  testator  was  reckoning  the  time  when  his  son 
woud  btjcome  capable  of  taking  control  and  management  of  his 
estate,  already  vested,  without  aid  of  his  guardian,  rather  than  the 
time  when  his  intert*st  would  vest,  which,  nothing  to  the  contrary 
being  said,  would  be  immediately. 

Second.  Such  effect  of  the  words  involves  intention  of  the  testator 
to  either  give  to  his  widow,  during  infancy  of  his  son,  use  of  the 

Digitized  by  VjOOQIC 


296  WILLIAMS,    &C.     V.     WILLIAMS,    &C. 

entire  estate,  which  we  have  mid  could  not  have  been  the  case,  or 
else  to  leave  dormant  during  that  period  all  except  the  widow's 
dower  and  the  legacy  to  his  step-son,  which  is  never  to  be  pre- 
sumed. 

Third.  The  provision  in  the  first  clause  that  the  whole  landed 
estate  *'goes  to''  his  son  or  his  heii-s,  at  death  of  the  widow,  no  mat- 
ter how  soon  after  death  of  the  testator  himself  it  should  occur,  and 
that  he  knew  might  occur  before  his  son  was  21  years  of  age,  shows 
the  latter  event  was  not  intended  to  be  a  contingency  upon  which, 
nor  time  when,  his  interest  in  any  part  of  the  estate  would  vest; 
for  the  words  last  quoted  in  terms  comprehend  the  wh(jle,  and  con- 
sidered in  connection  with  the  other  clause  clearly  signify  a  vested 
interest  in  all  the  hmd  at  the  testator's  death,  only  possession  of  the 
dower  land  being  postponed  till  death  of  the  widow ;  otherwise  the 
two  clauses  could  not  be  reconciled,  nor  full  meaning  and  effect 
given  to  either. 

If  there  was  any  room  for  doubt  on  the  subject,  settled  rules  of 
construction  would  determine  the  question  the  same  way.  The  law 
favors  that  construction  of  a  devise  which  will  cause  the  interest  to 
vest  and  not  be  continjrent;  and,  as  said  in  Williamson  v.  William- 
son, 18  B.  M.,  829,  '*it  has,  therefore,  been  held  that  the  adverbs  of 
time  tv/ie7i,  Ac,  (/ien,  &c„  do  not  make  any  .thing  necessary  to  pre- 
cede the  vesting  of  the  remainder,  but  only  express  the  time  when 
the  remainder  shall  take  efiVct  in  possession,  not  when  it  shall  be- 
come vested.  And  this  court  has  recoj^nized  **a  distinction  betwn^en 
the  event  of  a  devise'e  attaining  a  particular  age  and  events,  such  as 
raarria«:e,  with  re;(ard  to  which  there  is  an  uncertainty  not  only  as 
to  their  happening,  but  also  as  to  the  time  at  which  tliey  will  hap- 
pen, if  at  all."  Accordingly  it  is  held  that,  '*in  reference  "to  a  devise 
to  A,  if  or  when  he  attains  a  certain  age  that  the  law,  in  ascertaining 
the  intention  of  the  testator,  may  regard  him  as  looking  only  to  the 
point  of  time  when  the  event  referred  to  would  certainly  happen,  if 
at  all,  and  not  to  the  happening  of  the  event,  and  that  the  devise 
might  be  construed  as  referring  to  a  certain  time  which  must  conie, 
and  thus,  being  uncontingent,  be  effectual  to  convey  an  immediate 
vested  interest."  Briscow  v.  Wickliffe,  (5  Dana,  162;  Danforth  v. 
Talbot,  7  B.  M.,  628;  Grigsby  v.  Breckinridge,  12  B.  M.,  63:2;  Allen 
V.  Van  meter,  1  Met.,  204. 

The  decisive  question  is  whether  the  words  "or  his  heirs,"  used  in 
both  clauses,  are  to  be  treated  as  words  of  limitation,  which  involves 
changing  the  word  or  to  and,  or  as  indicating  an  interest,  though 
vested,  defeasible,  which  will  require  additional  and  explanatory 
words. 

To  literally  interpret  the  second  of  the  two  clauses  would  produce 
absurdity;  for,  as  Henry  could  not  have  arrived  at  the  age  of  21 
years,  so  as  to  take  the  real  and  personal  property  mentioned,  with- 
out being  then  alive,  the  testator  certainly  did  not  contemplate  he 
would  or  could,  in  that  case,  have  heirs  to  take  in  lieu  of  him,  or 
at  all. 

It  thus  results  that  to  give  full  effect  to  the  phrase  '*his  heirs," 
either  or^  as  there  used,  must  be  changed  into  and,  or  otiier  words 
added  showing  intention  to  make  defeasible  Henry's  interest,  which, 
as  we  liave  said,  vested  at  death  of  his  father,  and,  of  course,  what- 
ever change  or  addition  l)e  made  in  one  must  take  pUice  as  to  the 
other  clause. 

**By  far  the  most  numerous  class  of  cases  exhibiting  change  of  a 
testator's  words  are  those  in  which  the  two  words  or  and  and  are 
used,  without  due  regard  to  their  respective  import;  imd  accord- 
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ingly  courts  have  often  been  called  apon  to  rectify  blunders  of  this 
Dature— so  often,  indeed,  as  to  have  swelled  the  cases  on  the  sulyect 
into  a  mass  requiring  much  attention  and  discriminatiiijc  arrange- 
ment, in  order  to  deduce  from  them  intelligent  and  consistent  prin- 
<?iple8."    Jarman  on  Wills,  volume  2,  page  81. 

The  same  author  sav<  :  *•  Or  has  often  been  changed  into  and  when 
interposed  between  tiie  'f  the  devisee  and  words  of  limitaiion. 

introduced  into  a  devise,  as  m  tiie  case  of  a  devise  of  real  estate  to 
A  or  his  heirs,  or  to  A  or  the  heirs  of  his  body.'*  On  the  other  hand, 
"•'a  strong  tendency  of  modern  cases  certainly  is  to  consider  the  word 
or  as  introducing  a  substituted  gift,  in  the  event  of  the  tirst  legatee 
dying  in  the  testator's  life-time;  in  other  words,  as  inserted  in  pros- 
pect of  and  with  a  view  to  vuard  against  failure  of  the  gift  by  lapse/' 
Page  93.  ^ 

The  latter  rule  has  no  application  to  this  case,;  but  the  first  does 
apply  and  is  entitled  to  weight  in  determining  the  testator's  mean- 
ing, especially  if  he  has  elsewhere  in  his  will,  without  consideration, 
or  from  lack  of  discrimination  used  one  of  the  words  when  the  other 
would  more  accurately  express  his  meaning,  as  was  done  in  one  of 
the  clauses  where  he  said,  **when  my  son  *  shall  arrive  at  man- 
hood or  is  21  years  of  age.'' 

If  that  change  be  not  made  in  this  case,  then  such  words  will  have 
to  be  added  as  fully  express  a  purpose  of  the  testator  that  w  case,  or 
in  the  evenly  of  the  death  of  his  son  before  arrival  at  21  years  of  age, 
the  whole  residue  of  his  estate,  personal  and  retil,  was  t<)  g«»  to  the 
persons  then  answering  the  description  of  "his  heirs,"  which,  it 
fieems  to  us,  would  not  comport  with  either  the  general  context  or 
plan  of  his  will;  for,  first,  it  is  plain  he  expected  his  son,  in  the 
usual  course  of  nature,  to  survive  his  mother,  thus  leaving  the  testa- 
tor's step-son,  stranger  to  him  in  blood,  alone  to  take  his  entire 
estate  in  case  of  the  death  of  Henry  before  manhood,  which,  how- 
ever, it  is  equally  plain  he  did  not  expect.  Second.  According  to  the 
scheme  adopted  by  the  testator  his  entire  estate  was  evidently  in- 
tended to  l)e  (iisposed  of,  and  thus  arises  the  legal  presumption  the 
<levise  to  his  son  was  designed  to  be  indefeasible.  Third.  Jn  view  of 
the  care  and  precision  with  which  each  clause  of  the  will  was  writ- 
ten and  each  devise  described  and  explained,  if  he  had  intended 
Henry  to  have  less  than  a  ftn^-simple  in  the  land,  it  would  have  been 
fully  and  clearly  so  provided. 

*  In  Robb  V.  Bell,  <fec.,  12  B.  M.,  643,  cited  by  counsel,  the  clause  of 
the  will  u\Mn\  which  the  question  of  changing  words  arose  is  sub- 
litantially  as  follows:  **I  give  to  my  wife  all  my  estate,  real  and 
personal,  during  her  widowhood.  Should  she  marry,  then  1  desire 
all  my  estate  be  equally  divided  among  my  eight  children,  or  the 
iieirs  legally  begotten  of  their  bodies;  and  should  she  die  without 
marrying,  the  property  to  be  equally  divided  among  my  eight  chil- 
dren, or  their  htiirs  above  expressed." 

It  was  held  the  word  or  should  not  be  changed  into  and  for  rea- 
sons not  applying  to  this  cape,  which  differs  essentially  from  that. 
There  it  was  said  the  testator  intended  **to  control  the  property 
until  the  happening  of  the  event  when  the  division  was  to  be  made, 
jind  that  whatever  interest  any  one  or  all  his  children  may  have  had, 
upon  his  death,  was  subject  to  that  control,  and,  therefore,  subject 
to  be  defeated  or  terminated  by  the  death  of  such  child  before  the 
time  of  division,  and  belonged  by  the  will  to  the  heirs  of  the  body 
4)f  such  decedent  living  at  the  time  fixed  for  the  division." 

In  this  case  all  the  property  was  disposer!  of  by  the  will,  and,  as 
we  have  tried  to  show,  the  interest  of  the  testator's  sons  was  in- 
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tended  to  be  neither  eontinjirent  nor  defeasible,  but  vested  and  abso- 
lute.  There  the  testator,  looking  to  the  event  on  which  the  divLsioo 
was  to  take  place  as  one  which  might  not  hapfjen  for  an  indefinite 
perio<l,  and  to  the  number  of  his  children,  may  have  reasonably 
expected  some  one  or  more  of  them  to  die  before  the  time  for  the 
division,  and,  therefore,  provided  for  such  contingency.  Here  the 
land  was  given  to  the  testator's  only  child  and  residuary  devisee  in 
evident  expectation  of  his  being  alive  at  the  age  of  21  years  and 
having  no  heirs.  The  persons  to  take  in  that  case,  in  the  event  of 
one  or  more  of  the  testator'-s  children  dying  before  the  event,  were 
the  heirs  legally  begotten  of  such  decedents.  Such  construction 
of  the  will  in  this  case  involves  a  design  of  the  testator  that  his 
step-son,  his  mother  being  dead,  would  alone  take. 

In  our  opinion  the  change  of  the  wc^rd  or  into  and^  as  it  occurs  in 
the  two  clauses  of  the  will,  is  clearly  necessary  to  effe(»tuate  the  true 
meaning  and  intention  of  the  testator,  which  was  to  invest  his  son 
with  the  fee-simple  title  to  the  land,  and  that  appellants,  conse- 
quently, now  own  in  virtue  of  the  statute. 

Wherefore,  the  judgment  is  reversed  an'l  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


Greenby,  Ac.  v.  Brooks. 

{Filed  June  10,  181)1.1 

1.  The  sale  of  diseased  animals,  when  the  vendor  knows  of  the  presence  of 
the  disease,  mnkes  him  liable  for  all  daina^es  renulting  from  a  spread  of  the 
dJseasr,  if  he  fraudalently  failed  to  communicate  his  knowledfre  to  the  bayer 
or  misrepresented  their  condition.  \nd  this  i«  equally  true  whether  the  sale 
was  made  by  the  owner  himself  or  by  an  agent. 

2.  rriiiiipal  and  a}^i'ut — Whenever  a  principal  is  otherwise  liable  for  an  act 
done  by  his  agent,  it  is  no  defense  that  the  a^ent  was  specitically  direct«d 
not  to  do  that  particular  thin^. 

The  fact  that  the  owner  of  diseased  animals  directed  his  agent  to  ''seU  if 
all  rij^ht,'-  does  not  relieve  the  principal  from  liability  for  the  damages  re- 
sulting from  a  ssle  made  by  the  agent,  if  he  would  otherwise  have  beeu 
liable. 

J.  P.  Ilobson  for  iippeH ants. 

Mont<^oniery  <Sc  Poston  lor  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

In  tlie  appellee's  action  against  the  appellants  he  allesred  that  they 
sold  him  certain  hogs,  which  they  representeti  as  sound,  although 
they  were  at  that  time,  as  appellants  knew,  diseased  with  the  cholera, 
and  that  these  animals  communicated  the  disease  to  a  large  number 
of  his  hogs,  by  reason  of  which  he  lost  about  forty  head?^ ^ 
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The  jury  found  a  verdict  against  appellants  for  $172,  and  from  the 
Judgment  rendered  in  conformity  therewith,  they  prosecute  this  ap- 
peal, complaining  that  the  verdict  was  not  sustained  by  the  evidence, 
and  that  the  court  had  misinstructed  the  jury. 

Greenby's  hogs  had  been  dying  for  several  months  with  a  disease 
which  he  claimed  had  been  brought  on  by  eating  beech  nuls,  but 
which  the  proof  conduced  to  show  was  cholera  and  contagious. 

After  he  had  lost  eighteen  of  them,  appellant,  Mulkins,  came  to 
him  and  told  him  he  could  cure  them,  and  would  take  them  and 
fatten  them  on  theshart^.  He  took  eleven  of  them  on  Wednesday, 
and  on  the  following  Saturday  appellee  offered  to  buy  them  from 
him,  when  he  went  to  Gveenby  and  asked  him  if  he  must  sell 
them,  and  Greenby  said,  '*sell  them,  if  they  are  all  right."  Mulkins 
drove  the  hogs  to  appellee's  farm  and  sold  them  'to  him,  and  appel- 
lee sweai-s  that  he  represented  them  as  sound  at  that  time.  This 
Mulkins  denies,  but  the  proof  shows  that  he  concealed  from  the  ap- 
pellee the  fact  that  they  were  or  had  been  diseased. 

The  jury  was  told,  in  the  instruction  comphiined  of,  that  if  at  the 
time  of  the  sale  Mulkins  knew  the  h<v^  had  a  contagious  disease, 
which  fact  he  concealed  from  the  buyer,  and  that  this  disease  was 
communicated  to  the  appellee's  hogs  by  those  he  thus  bought,  the 
law  was  for  the  appellee,  and  they  must  so  find,  whether  Mulkins 
had  an  interest  in  the  hogs  or  was  acting  as  Greenby's  agent,  and 
that  if  Mulkins  was  acting  as  an  agent,  Greenby  was  not  responsible 
for  any  representations  made  by  him  without  h'n^  authority,  unless 
Mulkins  Knew  the  hogs  were  diseased  and  failed  to  disclose  the  fact 
to  the  appellee,  in  which  event  Greenby  was  responsible. 

The  sale  of  diseased  animals,  when  the  vendor  knows  of  the  pres- 
ence of  the  disease,  mwkes  him  liable  for  all  the  damages  resulting 
from  a  spread  of  the  disease,  if  he  fraudulently  failed  to  communi- 
cate his  knowledge  to  the  buyer,  or  misrepresented  their  condition. 
Shearman  and  Redfield  on  Negligence,  633 ;  Thompson  on  Negli- 
gence, 207,  and  this  is  equally  true  whether  the'sale  was  made  by  the 
owner  himself  or  bv  an  agent.  Fulty  v.  Bycoft',  25  Ind.,  321;  Jeffry 
V.  Biglow,  13  Wend.,  518;  Hite  v.  Blandford,  45  111.,  9. 

Greenby's  hogs  had  been  diseased  for  several  months,  and  eigh- 
teen of  them  had  died.  Mulkins  knew  this,  and  took  eleven  of 
them,  saying  he  could  cure  them,  and  would  fatten  them  on  the 
shares.  From  the  lengtli  of  tiojo  the  disease  had  been  among 
Greenby's  hogs  and  the  large  nunjber  of  deaths,  Greenby  and  Mul- 
kins had  every  reason  to  believe  that  the  disease  was  contagious,  and 
.it  was  their  duty  to  warn  any  purchaser  of  these  facts.  It  Mulkins 
had  an  interest  in  the  hogs,  and  was  thus  Greenby's  partner,  (ireenby 
was  responsible  for  his  warranty,  if  warranty  he  made,  and  equally 
responsible  for  the  damages  resulting  from  his  fraudulent  conceal- 
ment of  the  facts  in  the  case  from  the  buyer. 

If  Greenby  had  made  th(»  sale  himself,  knowing  that  the  hogs 
were  diseased,  it  would  have  been  his  duty] so  to  have  informed  the 
buyer.  The  duty  of  Mulkitis,  if  his  agent/ was  precisely  the  same, 
and  failing  in  this,  it  is  more  reasonable  that  his  principal  should  be 
the  loser  than  a  stranger.  It  avails  Greenby  nt)thing,  under  the 
facts  of  this  case,  that  he  told  Mulkins  to  '*sell  if  all  right,^'  for  if 
he  knew  the  hogs  were  diseased  on  Wednesday,  he  knevv  equally  as 
well  that  they  could  not  be  '*all  right"  by  the  Saturday  following, 
and  if  he  must  have  been  responsible  for  Mulkins'  actions  without 
these  instructions,  he  was  still  responsible  for  them  with  these  in- 
structions, for  whenever  a  principal  is  otherwise  liable  for  an  act 
done  by  his  agent,  it  is  no  defense  that  the  agent  was  specifically  di- 
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rected  not  to  do  that  particular  thing.  Wharton  on  Agency  and 
Agents,  481. 

The  appellant  could  not  h'we  baen  prejudiced  by  the  fifth  in- 
struction. It  can  hardly  be  said  that  the  jury  considered  any  specu- 
lative profits  xvhich  the  appellee  rni<?ht  have  made  out  of  his  iio^s, 
had  they  lived,  when  the  proof  shows  that  the  actual  value  of  those 
which  died  was  more  than  the  amount  of  the  verdict. 

The  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


City  of  Nkwpobt  v.  Longbdale   Ibon  Co. 

Filed  September  23.  1891.     Appeal  from  Campbell  Chancery  Court.     Opin- 
ion of  the  court  by  Presiding  Jud^e  Barbour,  reversing. 

1.  Z/V/*  for  taxts — Wherein  an  action  to  settle  a  decedent'vS  estate  certain 
city  lots  of  the  decedent  were  sold  to  pay  the  debts,  the  fact  that  the  par- 
chaser  purchased  with  knowledge  of  the  fact  that  the  city  had  a  lien  for 
taxes  does  not  compel  the  city  to  look  to  the  purchaser. a^one  f<*»r  its  claim. 
It  is  entitled  to  have  the  claim  paid  in  full  out  of  the  proceeds  of  sale,  its 
claim  having  been  allowed  by  the  commissioner  to  whom  the  cause  was  re- 
ferred to  hear   proof  of  claims. 

2.  Order  confirming  cominisstoner''s  repot t  not  final  -The  fact  that  the  commis- 
sioner's report,  which  did  not  report  the  tax  claim  as  preferred,  was 
confirmed  without  objection,  did  not  deprive  the  city  of  the  right,  after  the 
lot  had  been  sold  and  the  proceeds  paid  into  court,  to  claim  that  it  was  en- 
titled to  preference,  and,  therefore,  to  liave  its  claim  p'^iid  in  full  out  of  the 
proceeds  of  sale. 

3.  Sdme—Xn  order  confirming  a  commissioner's  report  of  claims  i« 
merely  interlocutory,  and  subject  to  the  chancellor's  revision  and  correction 
upon  final  hearing. 

L.  J.  Crawford  and  Crawford  A;  Irwin  for  appellant;  Charles  J.  Helm  for 
appellee. 

GiBBINS'    EX'OBfl    v.    GlDBINB*    OD'n. 

Filed  September  23,  1891.     Appeal  from   Fayette  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Barbour,  affirming. 

A  child  horn  in  lawful  7vedlock  is  presumed  to  he  let^itimate  no  matter  how 
soon  the  birth  be  after  marriage,  although  this  presumption  may  be  over- 
come by  proof  that  the  father  was  incapable,  on  ground  either  of  impotence 
or  absence,  of  being  father  of  the  child,  or  where  the  ohild  was  begotten 
before  but  was  born  after  marriage,  by  proof  that  the  husband  did  not  or 
could  not  have  begotten  the  cliild. 

In  this  case  the  legal  presumption  that  a  child  born  two  months  after  the 
marriage  of  the  parents  is  legitirpate,  instead  of  being  overcome  is  strength- 
ened by  the  evidence. 

D.  G.  Falconer  and  George  I  enny,  jr.,  for  appellants;  J.  M.  Tanner  for 
appellee. 
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Westebn  Union  Teleobaph  Co.  v.  Cleayxb. 

Filed  September  23,  1891.     Appeal  from  Mnrton  Cirouit  Ooart.     Opinion  of 
the  court  by  Jnd^e  Yonnfir,  affirming. 

1.  Liabiliiy  of  UU^^raph  companies — Telegraph  companies  are  public  ser- 
▼ants  and  are  bound  to  exercise  good  faith  and  due  diligence  in  di8patch- 
ing,  transmitting  and  delivering  messages  to  the  persons  to  whom  they  are 
addressed.     Extraordinary  care  is  not  required. 

2.  .^'i^/w^'  — Telegraph  companies  can  not  by  special  contract  limit  their 
liability  for  negligence  in  delaying  the  transmission  or  delivery  of  messages 
which  their  agents  have  undertaken  to  transmit  and  deliver. 

3.  Measure  of  iiamages — For  a  breach  of  contract  the  party  in  default  can 
only  be  held  responsible  for  such  consequences  as  may  be  reasonably  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the  time  of 
making  the  contract;  and  no  consequence  which  is  not  the  necessary  or  or- 
dinary result  of  a  breach  can  be  supposed  to  have  been  so  contemplated 
Qulesa  at  the  time  of  enterint^  into  the  eui^agemeut  full  information  was 
imoarted  to  the  party  sous:ht  to  be  held  liable. 

4.  Same — Inconvenience  and  annoyance  are  elements  of  compensation, 
and  may  be  considered  by  the  jury  in  awarding  damages. 

5.  Case  adjudged — A  telegraphic  message,  sent  frem  Louisville,  addressed 
'*To  Mr.*'  D.  C,  at  Lebanon,  should  have  been  delievered  to  him  the  evening 
it  was  sent,  but  was  not  delivered  until  next  morning,  and  was  then  deliv- 
ered to  his  wife,  the  address  of  the  message  having  been  changed  by  the 
receiving  operator  so  as  t(»  read,  **To  Mrs.''  D.  C.  The  message  read  : 
**Come  direct  from  the  depot  to  our  house  ;"  signed,  "Lula."  The  husband 
had  left  home  several  hours  before  the  message  was  delivered,  and  the  wife, 
being  alarmed  by  the  message  on  account  of  their  daughter,  who  was  in 
Loaisville  in  delicate  health,  at  once  took  a  train  for  Louisville,  but  upon 
arriving  there  found  her  daughter  as  well  as  usual.  In  this  action  by  the 
husband  and  wife  against  the  telegraph  company  to  recover  damages,  Held 
— That  the  company  is  liable,  and  that  the  plaintiffs  are  not  confined  to  the 
recovery  merely  of  the  wife's  expenses  in  going  to  and  coming  from  Louis- 
ville, and  a  reasonable  compensation  for  loss  of  time,  but  may  recover  for 
**per«onal  incouveniencd  and  unnoyanc.*,"  and  the  court  properly  so  in- 
Btrncted  the  jury. 

Rountree  <fc  Lisle  for  appellant  ;  Thomas  <fc  Fogle  for  appellee. 

HoNAKEB  lb  Nelson  v.  Boabd,  <ko. 

Filed  September  13.  1891.    Appeal  from  Marion  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  reversing.  * 

Saies  of  persona!  property — failure  of  purchaser  to  give  security  as  agreed — 
Wher#*  a  contract  for  the  sale  of  personal  property  provided  that  each  party 
to  the  contract  was  to  deposit  in  a  particular  bank  a  certified  chock  for  a 
certain  amount,  payable  to  the  other  as  security  for  the  faithful  perform- 
ance of  the  contract,  in  an  action  by  the  vendee  against  the  vendor  to  re- 
cover damages  for  the  vendor's  fnilure  to  deliver  the  property  as  agreed, 
the  only  issue  made  by  the  pleadings  was  whether  the  plaintiffs  had  depos- 
ited their  check  in  the  bank  agreed  upon.  Held — That  the  court  should  have 
instructed  the  jury  that,  if  they  believed  from  the  evidence  that  plaintiffs 
had  complied  with  their  contract  by  depositing  their  forfeit  check  within 
the  time  and  at  the  place  agreed  upon,  they  were  entitled  to  recover.  The 
depositing  of  the  check  by  plaintiffs  was  a  condition  precedent  to  their 
ri^ht  to  demand  the  delivery  of  the  property  by  defendants. 

Rives  dk  Spalding  for  appellants  ;  Samuel  Avritt  for  appellees. 

AbNOLD  <fe  FaBBIS  Y.  WyLEB,  AoKBBIiAND  <fc  Co. 

Filed  September  23,  1891.    Appeal  from  Laurel  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Young,  affirming. 

Assignments  for  creditors — Right  of  action  for  wrongful  suing  out  of  attachment 
— The  right  of  action  for  an  injury  to  firm  property,  resulting  from  the 
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wrongful  sning  ont  of  an  attachment  against  the  firm,  passes  to  the  assignee 
nnder  an  assignment  by  the  firm  for  the  benefit  of  creditors.  Therefore, 
where  an  attachment  was  wrongfaliy  issued  against  a  firm  before  an  assign- 
ment by  the  firm,  but  was  not  levied  on  the  firm  goods  until  after  the  assign- 
ment, the  right  of  action,  whether  for  the  iujury  to  the  firm  property  from 
the  wrongful  suing  out  of  the  attachment,  or  for  the  injury  resulting  from 
th6  levying  of  the  attachment,  was  in  the  assignee.  " 

Alcorn  &  Craft  for  appellants ;  J.  W.  Jones  and  O.  H.  waddle  for  ap- 
pellees. 

The  Tbuth  Publishinq  Co.  v.  Reed. 

Filed  September  30,  1891.     Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Libeh — To  constitute  a  libel  it  is  not  necessary  that  the  words  should 
impute  a  definite  crime.  Every  thing  printed  or  written,  which  reflects  on 
the  character  of  another,  and  is  published  without  lawful  justification  or 
excuse,  is  a  libel. 

2.  Same — Words  which  impute  a  want  of  integrity  to  any  one  holding  an 
oflice  of  confidence  O'  trust  are  actionable  per  se. 

Will  Reed  having  been  elected  a  member  of  the  Board  of  Equalization  of 
City  Taxes  in  the  city  of  Louisville,  there  was  published  in  a  newspaper, 
owned  and  controlled  by  appellants,  these  words  :  "A  Pointer— Any  tax- 
payer who  wants  his  assessment  reduced  next  year  can  do  so  by  applying 
to  Will  Reed,  of  the  Equalization  Board,  with  the  proviso,  of  course,  that 
he  promises  to  vote  for  Booker  Reed  for  mayor."  Booker  Reed  was  a 
brother  of  Will  Reed,  and  was  at  the  time  of  the  publication  a  candidate 
for  mayor.  Helti — That  the  words  published  by  appellants  imputed  official  ' 
corruption,  and  are,  therefore,  actionable.  The  fact  that  the  Board  of 
Equalization,  of  which  the  plaintiflf  was  a  member,  was  not  organized  and 
did  not  enter  upon  the  discharge  of  its  duties  foe  two  months  after  the 
publication,  did  not  make  the  publication  less  libelous. 

3.  Burden  of  proof —Instructions  to  Jury—K?,  defendants,  at  their  request, 
were  given  the  burden  of  proof,  with  the  right  to  open  the  case  and  con- 
clude the  argument  to  the  jury,  they  can  not  now  complain  of  an  instruc- 
tion by  which  the  court  told  the  jury  that,  as  to  the  plaintiff's  claim  for 
exemplary  damages,  the  burden  was  upon  the  defendants  to  show  that  the 
publication  was  not  made  maliciously  or  with  a  wrongful  or  improper  mo- 
tive. Whether  the  instruction  was  proper  under  the  pleadings,  it  is  not 
necessary  to  decide. 

O'Neal,  Phelps  &  Pryor,  Dodd  &  Dodd  and  B.  F.  Buckner  for  appellant  ; 
Garvin  Bell,  W.  O.  Harris  and  J.  J.  Calloway  for  appellee. 

FiTTS   V.    HOWAKD. 

Filed  September  .SO,  1891.     Appeal  from  Daviess  Circu't  Court,     Opinion  of 
the  court  by  Presidintj  Judge  Barbour,  afHrraing. 

1.  Removal  of  ft^nce — Evidence — In  this  action  to  recpver  damages  for  the 
forcible  removal  and  conversion  of  a  fence  which  divided  plaintiff's  and  de- 
fendant's lands,  and  was  built  where  it  was  by  plaintiff  under  an  a^reen^ent 
with  defendant,  the  answer  averred  that  there  were  two  lines  of  fence  be- 
tween the  lands  of  plaintiff  and  defenclant,  and  that  it  was  mutually  agreed 
that  defendant  might  move  the  fence  in  controversy,  and  that  plaintiff 
might  move  the  other  fence,  which  was  on  defendant's  land,  and  that  under 
this  agreement  and  with  plaintiff's  consent  defendant  removed  the  fenoe. 
The  reply  traversed  these  allegations.  Held — That  the  ownership  of  the 
land  where  the  fence  run  was  not  in  issue,  and,  therefore,  the  court  did  not 
err  in  rejecting  evidence  offered  by  defendant  to  show  his  title. 

2.  S.ime — There  can  be  no  reversal  on  account  of  the  exclusion  of  evidence 
whicli  was  not  competent  under  the  pleadings  as  they  stood  when  it  was 
offered,  although  the  pleadings  were  afterward  so  amended  as  to  make  sach 
evidence  competent. 
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3.  Rejected  pleading  not  part  of  record — The  action  of  the  lower  court  in  re 
Jeoting  an  amended  pleading,  which  was  offered  to  be  iiledf  can  not  be 
reviewed  by  this  court,  unless  the  rejected  pleading  is  made  part  of  the  rec- 
ord by  order  of  court  or  bill  of  exceptions. 

4.  Punitive  damages — If  the  defendant  moved  the  fence  in  controversy 
-with  force  and  against  the  protest  of  plaintiff,  he  was  liable  to  punitive 
■damages. 

Sweeney,  Ellis  I:.  Sweeney  for  appellant ;  Rauben  A.  Miller  for  appellee. 

FiSHBAOK    V.    AmBBOBE. 

Filed  September  3«),  1891.     Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Barbour,  affirming. 

Assignments  for  creditors — Kig/tts  oj  lien  creditors — In  the  distribution  of  an 
estate,  voluntarily  assigned  for  the  benefit  of  creditors,  if  one  creditor  has  a 
-contract  lien  upon  part  of  the  estate  he  is  entitled  to  share  in  the  general 
•estate  with  the  other  creditors  pro  r./Azupon  his  whole  debt,  disregarding 
the  contract  security.  He  then  has  the  right  to  apply  the  security  property 
to  the  payment  of  the  balance  due  him,  and  if  any  thing  remains  of  this 
property  after  satisfying  his  claim  in  full,  it  will  be  applied  to  the  benefit 
of  the  general  creditors.  But  if  a  creditor  has  only  a  legal  lien  upon  a  part 
of  the  debtor's  property,  he  will  not.  after  exhausting  and  appropriating  to 
his  debt  the  lien  property,  be  allowed  to  share  in  the  general  estate  until  the 
other  creditors  are  mady  equal  with  him.  And  an  attachment  lien  is  a  legal 
lien  within  the  meaning  of  this  rule. 

Stone  <k  Suddatli  for  appellant  ;  E.  S.  Watts  for  appeljee. 

Seabcy  v.  Hanks. 

Filed  September  :*(),  1891.     Appeal  from   Anderson  Circuit  Court.     Opinion 

of  the  court  by  Presiding  Judge  Barbour,  affirming. 

Weight  given  vcidict  of  Jury~l\\  this  action  upon  a  promissory  note,  in 
■which  the  defense  was  that  the  note  sued  on  was  executed  for  money  lent  to 
t>e  bet  on  an  election,  the  evidence  being  conflicting,  tliis  court  can  not  say 
that  a  verdict  for  plaintiff  is  ttngrantly  against  the  evidence. 

C.  B.  Butner  and  Wilkes  H.  Morgan  for  appellant;  J.  I.  Felix  for  appellee. 

Jones  v.  Taxbott. 

Filed  September  80,  ISO  I.     Appeal  from  Nicholas  Chancery  Court.    Opinion 
of  the  court  by  Prasidinir  Jadi^e  B.irbour,  affii-ming. 

1.  Dischiir^d  in  htnkrnpt.y  —S^cw  pri>'Ni<^-~To  restore  a  d«bt  from  which 
the  debtor  has  been  discharged  in  baniirnptcy,  there  must  be  a  clear  and 
unequivocal  promise  to  pay  the  specitic  debt,  and  not  a  mere  acknowledg- 
ment of  the  debt,  or  the  expression  of  a  mere  intention  to  pay.  But  no 
particular  form  of  words  need  be  used  to  constitute  this  promise.  Any 
■words,  or,  perhaps,  signs  or  acts,  which  signify  a  present  willingness  to  pay 
the  debt,  and  which  are  intended  to  convey  that  idea  to  the  hearer,  are  suffi- 
cient. 

2.  Same — The  jury  are  the  judges  whether  a  promise  to  pay  was  imported 
or  intended  by  tne  language  used  by  the  debtor. 

8.  Same — While  a  promise  by  the  bankrupt  to  pay,  made  after  his  dis- 
charge, is  not  binding,  unless  made  to  the  creditor  or  his  authorized  agent, 
in  this  case  the  wife  of  the  creditor,  not  only  by  reason  of  that  relation,  but 
by  reason  of  her  relation  to  the  debt  in  question,  which  grew  out  of  the  sale 
of  her  land,  should,  for  the  purpose  of  receiving  the  promise,  be  treated  as 
her  husband's  agent. 

The  defendant,  while  on  a  visit  to  Kentucky  after  his  discharge  in  bank- 
ruptcy, asked  plaintiff  for  a  statement  of  the  amount  he  owed,  saying,  '*! 
want  to  pay  it  all  before  I  leave  the  State  "  On  the  same  day  he  said  to 
plaintiff's  wife  that  he  would  pay  the  debt  before  he  left  the  State.  Held — 
That,  treating  the  wife  as  the  agent  of   plaintiff  to  receive  the  promise,  as 
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shoDld  be  done,  the  promise  proven  is  olear  and  nnmiatakable.  Bat  even  if 
she  is  not  to  be  regarded  as  the  plaintiff's  agent,  the  converstation  between 
her  and  defendant  explains  the  statement  made  by  him  to  plaintiff,  and  wa» 
sufficient,  with  the  evidence  of  plaintiff,  to  authorize  the  chancellor  to  find 
that  there  was  a  promise  by  defendant  to  pay. 

4.  Sudrdfjatwn  of  sureties — Lien — The  fact  that  a  note  paid  by  a  sarety  was- 
executed  by  the  principal  for  money  borrowed  to  pay  for  laud,  does  nut  en- 
title the  sarety  to  a  lieu  on  the  land  to  sdsare  the  repaymaat  of  the  money, 
the  payee  of  the  note  himself  having  had  no  lien. 

5.  Prejudicial  errois — An  error  of  the  court  in  adjudgiof?  that  the  plaintiff^ 
had  such  a  lien  was  not  prejudicial  to  the  defendant,  ns  the  plaintiff  bad  an 
attachment  levied  on  the  laud  and  was  entitled  to  a  judgment  sustaining 
the  attachment  and  directing  the  sale  of  the  land. 

Kennedy  <fc  Son  and  Wm.  Lindsay  for  appellant ;  Ross  £  Owen«  and  For- 
man  &  Ca^on  for  appellee. 

MoEee.  &c.  v.  Magqabd,  &o. 

Filed  September  30,  1891.     Appeal  from   BUiott  Circuit  Court.     Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Introduction  of  testimony— ^o  person  has  the  right  to  testify  for  himself 
in  chief,  in  an  ordinary  action,  after  introducing-  other  testimony  for  him- 
self  in  chief. 

Whether  this  statutory  provision  deprive.*^  a  party  of  the  right  to  have  hi* 
own  deposition  introduced  for  himself  in  chief,  after  the  introduction  of 
other  testimony  for  himself  in  chief,  is  not  df^termined,  as  the  court  is  di- 
vided upon  that  question,  and  the  case  has  to  be  reversed  on  other  grounds. 

2.  Evidence — Husband  and  wife — Neither  husband  nor  wife  can  testify  for 
or  against  the  other,  except  as  provided  in  section  60G  of  the  Civil  Code, 
and  as  this  case  does  not  come  within  either  of  those  exceptions  the  court 
properly  refused  to  allow  the  wife  of  one  of  the  plaintiffs  to  testify  as  to  a 
conversation  between  her  husband  and  one  of  the  defendants. 

3.  Peremptory  instruction— ThQ  mere  fact  that  the  evidence  is,  in  the  opin- 
ion of  the  trial  court,  such  that  possibly  a  new  trial  should  be  awarded  in 
case  of  a  verdict  in  favor  of  plaintiff,  on  the  groand  that  it  would  be  against 
the  weight  of  evidence,  does  not  entitle  the  defendant  to  a  peremptory  in- 
struction.    If  there  be  any  evidence  conducing  to  show  a  right  of  recovery^ 

•the  plaintiff  may  insist  on  a  verdict  of  the  jury. 

4.  Facts  admitted  by  the  pleadini^s  should  not  be  submitted  to  the  jury  in 
an  instruction,  as  they  are  calculated  to  mi^^lead. 

W.  C.  Ireland  for  appellant ; -Hargis  &  Eisliu  for  appellees. 

GaBNJEB  &  FOSTBB    V.  JONEB  BbOS. 

Filed  September  30,  1891.     Appeal  from  Clark  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  reversing. 

.SV/-t7^— When  the  defendant  has  a  plain  and  adequat9  remedy  at  law  he 
can  not  use  as  a  set-off  a  claim  for  unliquidated  damn^res.  Therefore,  the 
mere  fact  that  one  of  several  plaintiffs  is  a  non-resident  or  insolvent  doe» 
not  entitle  the  defendant  to  use  as  a  set-off  a  demand  for  unliquidated  dam- 
ages. If  the  other  plaintiffs  ara  residents  of  the  State  and  solvent,  he  ha» 
an  adequate  remedy  at  law. 

Gaorge  B.  Nelson  for  appellants  ;  L.  H.  Jones  for  appellees. 
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CoTRELL  V.  Commonwealth. 
(Filed  Sept.  10,  \%^l—Xot  to  be  reported  ) 

1.  Improper  afi^u/fieni  of  prosccutin;^  attorney — Prejudicial  err 01 — Although  the 
argoment  of  attorney  for  the  Commonwenlth  took  a  wide  range  and  al- 
luded to  many  facts  not  embraced  in  the  record,  yet  the  defendant  was  not 
prejudiced  thereby  becjiuse  the  coart,  when  appealed  to,  distinctly  told 
the  jorv  that  his  statements  were  not  to  be  regarded  as  evidence. 

2..  Insanity  —  E^'itience—On  the  trial  of  a  defendant  for  murder,  the  opin- 
ions of  his  neicfhbors,  who  were  well  acquainted  with  him,  and  who 
had  thus  had  an  opportunity  to  judge  of  his  mental  condition,  are  admis- 
sible as  evidence  of  his  mental  capacity  or  incapacity,  although  they  were 
not  medical  experts  and  gave  no  particular  circumBtances  in  support  of 
their  opinions. 

The  report  current  in  the  neighborhood  where  the  defendant  resides,  con- 
ceruing  the  condition  of  his  mind,  is  not  admissible  as  evidence. 

-  3.  Instructtcns  as  to  insanity — On  the  trial  of  the  defendant  for  murder, 
the  jnry  were  instructed  that  the  law  presumes  every  one  to  be  sane;  but  if 
they  were  ''satisfied"  by  a  preponderance  of  the  evidence  that  when  the  accused 
did  the  killing  he  was  not  of  sound  mind,  they  should  acquit  him.  Held — 
That  the  instruction  was  not  misleading  and  did  not  deprive  defendant  of 
the  benefit  of  the  reasonable  doubt  as  to  his  sanity,  the  jury  being  told  that 
they  were  to  be  governed  by  ''a  preponderance"  of  the  evidence. 

4.  U7iat  provocation  reduces  homicide  from  murder  to  manslaughter-^To  reduce 
bomicide  from  murder  to  manslaughter  because  done  in  sudden  heat  and 
pns^ion,  there  must  have  been  a  reasonable  provocation  for  the  crime.  Thi» 
provocation  must  be  considerable  and  nut  merely  trival  in  its  character,  and 
everj  trivial  provocation,  even  though  amounting  to  assault,  will  not  make 
that  manslaughter  which  would  otherwise  be  murder. 

In  this  case,  although  there  bad  been  no  trouble  between  the  parties  pre- 
vions  to  the  homicide,  and  no  previous  malice  on  the  part  of  the  accused 
to'ward  the  deceased,  and  although  the  meeting  between  the  parties  was  purely 
accidental,  yet  the  provocation  for  appellant's  crime  was  so  trivalin  its 
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Datnre  as  to  indicRte  hratal  malignit}'  on  his  part  in  its  commission,  and, 
therefore,  the  conrt  did  not  err  in  refnsinfs^  to  give  an  instruction  relating 
to  manslaughter. 

R.  D.  Hester  and  Dawson  &  Smith  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  John  Cotrell,  is  under  a  life  sentence  for  the  kill- 
ing of  William  Mason.  A  reversal  of  the  judgment  is  asked  mainly 
upon  three  grounds;  they  alone  reciuire  consideration.  They  are, 
tirst,  misconduct  of  the  prosecuting  attorney  in  the  argument  of  the 
€ase;  second,  the  admission  of  illegal  testimony  offered  by  the  State, 
and  the  rejection  of  competent  evidence  otfered  by  the  accused  ;  and, 
third,  a  failure  to  properly  instruct  the  jury. 

Tiie  deceased  went  with  his  employer  to  a  mill  for  a  load  of  lum- 
ber. There  they  met  the  accused.  The  deceased  was  whistling, 
when  the  accused  said  to  him:  "What  will  you  take  for  that  tune, 
Yill»  to  sell  it?'*  The  reply  was:  '*!  don't  want  to  sell  it,  and  if 
I  did,  not  to  you."  The  accused  said:  *'Who  are  you  jawing? 
Don't  sass  me;  1  will  show  you.*'  The  reply  was:  **I  am  not  sass- 
ing  you;  if  I  was,  I  am  not  afraid  of  you."  The  accused  steppe<l 
back,  got  a  maul,  and,  after  getting  behind  the  deceased,  who  was 
a  boy  some  sixteen  or  seventeen  years  old,  struck  hi?n  with  it, 
causing  death  in  a  few  hours.  The  appellant  tied,  but  was  subse 
quently  arrested  in  another  Slate. 

The  argument  of  the  prosecuting  attorney  to  the  jury  was  of  wide 
range,  lie  read  from  the  bible;  ridiculed  the  expert  testimony 
offennl  by  the  act-used  in  support  of  the  defense  of  insanity  ;  alluded 
to  the  number  of  killings  in  the  country  and  the  convictions  for 
murder,  and  said  a  great  many  things  dehorn  the  record. 

Considerable  latitude  must  necessarily  be  allowed  in  the  arjru- 
ment  of  a  cause;  yet  over-zeal  in  an  oflicer  of  the  State,  whose  offi- 
<,'ial  position  gives  him  a  commanding  influence,  is  not  to  be  so  far 
commended  as  to  authorize  him,  where  life  or  liberty  is  at  stake,  to 
^o  beyond  the  limit  of  a  fair  argument  of  the  evidence  in  the  case 
and  niatters  fairly  incidental  to  it,  and  the  court  should  always  be 
ready  to  correct  it.  In  this  instance,  however,  when  appealed  to, 
the  jury  were  distinctly  told  that  his  statements  were  not  to  be  re- 
garded as  evidence,  if,  thereiore,  any  portion  of  his  argument  were 
improi)er,  yet,  as  has  been  decided  by  this  court,  it  must  be  regarded 
as  not  haviny:  been  prejudicial  to  the  rights  of  the  accused.  In  the 
face  of  the  warning  a'ld  instruction  of  the  court,  it  can  not  well  be 
presumed  that  it  was  so.  Hilton  v.  Commonwealth,  13  Ky.  Law 
Rkp.,  158. 

C'omplaint  is  made  that  the  State  was  allowed  to  prove  by  wit- 
nesses, who  were  not  professional  experts,  and  without  their  giving 
any  particular  facts  to  support  their  belief,  that,  in  their  opinion, 
the  accused,  when  the  killing  occurred,  knew  it  was  wrong.  They 
were  persons,  however,  who  knew  the  accused  and  w-ere  in  the 
habit  of  seeing  him.  It  appears  that  they  had,  from  association  and 
observation,  an  opportunity  of  forming  an  opinion  as  to  his  mental 
condition.  It  is  well  settled  in  this  State  that  the  opinions  of  those 
who  speak  from  acquaintance  with  and  actual  know^ledge  of  a  per- 
son, are  admissible  as  evidence  as  to  his  mental  capacity  or  incapac. 
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ity,  although  they  may  give  no  particular  circumstances  in  support 
of  their  belief.  The  jury  are  left  to  judge  the  value  of  it.  Brown 
\,  Commonwealth,  14  Bush,  398. 

It  is  urged  that  the  accused  had  the  right  to  prove  th^  neighbor- 
hood report  as  to  the  condition  of  his  mind.  We  do  not  think  so. 
It  is  said  that  a  person's  character  is  shown  by  his  conduct,  «s  is  in- 
-sanity,  and  that  as  you  can  prove  reputation  in  one  case  it  shouUi  be 
permitted  in  the  other.  The  two  cases  are  very  diftereni,  however. 
-Character  consists  in  what  the  public  think  of  a  person,  while 
insanity  does  not. 

The  jury  were  instructed,  first,  as  to  murder;  second,  as  to  the 
reasonable  doubt;  and,  lastly,  as^to  insanity.  They  were  told,  in 
substance,  that  the  law  presumes  every  one  to  be  sane;  but  il  they 
were  **i*a//>AV(/"  by  a  preponderance  of  the  evidence  that  when  the 
accused  did  the  killing,  if  he  did  do  it,  he  was  not  of  sound  mind, 
they  should  acquit  him. 

It  is  said  that  the  word  "believe^'  should  have  been  used  instead 
of  **siitisf1ed;''  that  the  latter  is  too  strong  a  word,  was  niisleiidiiig, 
iind  that  the  jury  were  thereby  virtually  told  that  the  existence  of 
a  reasonable  doubt  in  their  minds,  as  to  the  sanity  of  the  accused, 
would  not  authorize  an  acquittal.  It  was,  however,  qualified,  we 
think,  by  their  being  told  that  they  were  to  be  satisfied  or  governed 
by  "«  preponderance^  of  the  evidence  in  arriving  at  a  conclusion  as 
to  his  sanity.  Thus  qualified  the  instruction  could  not  well  have 
l>een  misleading;  it  at  least  told  them  they  were  to  act  upon  a  pre- 
ponderance of  testimony,  and  its  langua^jfe  is  different  from  the  one 
^iven  in  the  case  of  Brown  v.  C\)nimoii  wealth,  supra. 

The  troublesome  question  in  the  cas?  is,  wlu*ther  an  instruction 
should  not  have  been  given  as  to  voluntary  manslaughter.  It  is 
earnestly  urged  that  the  killing  was  the  result  of  sudden  passion. 
If  so,  and  there  was  any  considerable  provocation,  then  such  an  in- 
structioti  should  have  been  given.  It  is  true  that  no  antecedent 
trouble  l)etween  the  partii^,  or  any  previous  malice  upon  the  part  of 
the  accused  toward  the  deceased,  is  shown ;  that  the  meeting  ap- 
pears to  have  been  accidental,  and  that  the  accused  had  not  pre- 
pared himself  with  any  weapon  to  do  harm  to  the  deceased.  J3ut 
to  reduce  homicide  from  murder  to  manslaughter,  upon  the  ground 
that  It  was  done  in  sudden  heat  and  passion,  there  must  be  a  reason- 
able provocation. 

Roscoe  says:  *' Wherever  death  ensues  from  sudden  transport  of 
passion  or  heat  of  blood,  if  upon  a  reasonable  provocation  and  with- 
out malice,  or  if  upon  sudden  combat,  it  will  be  manslaughter.  If 
without  such  provocation,  or  the  blood  has  had  reasonal)le  time  or 
opportunity  to  cool,  or  there  be  evidence  of  express  malice,  it  will 
be  raurder."     Roscoe's  Crim.  Ev.,  page  724. 

Every  trivial  provocation,  although  amounting  even  to  an  assault, 
will  not  make  that  manslaughter  which  would  otherwise  l)e  mur- 
der. It  is  said  by  all  authors  upon  criminal  law  that  the  provo- 
cation, to  have  such  an  effect,  must  be  considerable.  If,  upon  a 
CTOwded  thoroughfare,  one  were,  without  any  circumstances  of  in- 
dignity, to  slightly  jostle  or  touch  the  arm  of  another,  and  the  lat- 
ter were  thereupon  to  kill  him,  it  seems  to  us  it  would  be  murder, 
although  the  parties  may  have  had  no  previous  trouble,  and  the 
occurrence  a  sudden  one. 

Wharton  says:  *'If  a  man  kill  another  suddenly,  without  any,  or 
without  a  considerable,  provocation,  the  law  implies  malice,  and  the 
liomicide  is  murder.    But  if  the  provocation  w  ere  great,  and  such 
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as.  must  have  g:reatly  provoked  him,  the  killing  is  manslaughter 
only."    1  Am.  ('rim.  Law,  section  070. 

If  there  be  no  considerable  provocation,  if  it  be  trivial,  then  the 
killing  indicates,  as  has  been  s.iid,  **a  depraved  and  wicked  heart, 
void  of  all  social  duty,  and  fatally  bent  on  mischief/' 

It  is  true  the  line  which  marks  these  provocations  can  not  be 
clearly  defined;  but  it  seems  clear  to  us  that,  in  this  instance,  there 
was  no  provocation  of  such  a  character  as  to  extenuate  the  offense, 
but  that  the  act  of  the  appi^llant  arose  from  a  brutal  malignity 
rather  than  human  frailty.  The  one  was  a  man  of  mature  yearj*, 
and  the  other  a  boy.  The*^language  of  the  latter  was  not  *'a  consid- 
erable provocation"  for  the  act;  trt  mo^t  it  was  trivial,  and  the  ac- 
cused, after  deliberately  gettin,?  beiiind  him,  ruthlessly  took  his  life. 

We  have  detailed  above  all  in  sub-stance  that  was  done  or  said^ 
and  nothing  occurred  which  was  sufficient  in  law  as  a  provocation 
to  extenuate  what  was  a  cruel  killing  from  murder  to  manslaughter. 
It  was  proper,  therefore,  not  to* instruct  the  jury  as  to  the  latter 
offense. 

Judgment  affirmed. 


Bkxge  v.  Commonwealth. 
(Filed  Sept.  IQ,  1891.) 

1.  Onf  ind/ctt'ii  as  an  aider  ana  abetfor  may  be  convicted  under  the  indict- 
ment as  the  principal  and  actual  perpetrator  of  the  crime,  and  one  indicted 
as  principal  may  be  convicted  as  aider  and  abettor. 

2.  An  a/fidn7'ft  for  a  conihtnanct' xnn^t  fihn^  ^\\Ki  diligence  has  been  nsed 
to  procure  the  attendance  of  the  absent  witnesses,  and  th'it  they  are  within 
the  jurisdiction  of  the  court  and  must  state  that  the  defendant  affiant  be- 
lieves the  testimony  they  would  give  is  true. 

J.  T.  Hays  and  A.  W.  Baker  for  appellant. 

W.  J.  Ilendrick  for  appellee. 

Appenl  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and  Jerry  Hampton  and  others  were  indicted  for 
the  murdt^r  of  Jo-eph  Bowling,  by  cutting  hinj  with  a  knife,  Jerry 
Hampton  being  the  actual  perpetrator  of  tlK3  deed,  and  the  appellant 
and  others  being  aiders  and  abettors. 

It  afipears  from  positive  and  uncontradicted  proof  that  while 
Jerry  Hampton  and  another  were  engaged  in  a  difficulty  with  each 
other,  the  appellant  and  Mativson  Benge,  without  any  provocation 
or  excuse  whatever,  stabbed  and  killed  Joseph  Bowling,  an  unof- 
fending and  unresisting  person.  The  court  instructed  the  jury  that 
they  could  find  the  appellant  guilty  as  the  actual  perpetrator  of  the 
deed,  notwithstanding  he  was  indictecf  as  aider  and  abettor  only. 

The  appellant  complains  of  this  instruction  upon  the  ground  that 
one  indicted  as  aider  and  abettor  only  can  not  be  convicted  as  the 
actual  perpetrator  of  the  deed.  This  contention  is  a  mistaken  view 
of  the  law.  It  is  based  upon  the  theory  that  the  actual  perpetrator 
of  the  deed  and  the  aider  and  abettor  are  separate  offenders  in  lesral 
contemplation,  and  the  one  can  not  be  convicted  of  the  crime  com- 
mitted by  the  other.    But  this,  as  said,  is  a  mistake.    There  is  but 
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one  crime  charged,  that  of  murder  by  all  tlie  defendants.  It  is  true 
the  prosecution  j?ow  upon  the  theory  that  the  ai)pelhint  and  Jerry 
Hampton  committed  different  parts  of  the  crime,  the  appelhtnt 
committinj^  a  dependent  part,  which  was  not  criminal  unle^s  tlie 
^ee(\  itseU'  was  actually  perpetrated.  But,  nevertlieless,  there  is  in 
law  but  one  crime  charjjed,  and  the  separate  parts  perfornuHl  by 
each  constitute,  in  legal  contemplation,  the  joint  act  of  all.  Each 
is  the  aj^ent  an(i  instrument  of  the  other;  hence  each,  althoujifh  per- 
forminif  different  parts,  the  aiders  and  abettors  beiiij;  a  dependent 
part,  is  in  law  a  principal,  and  is  crimiii.dly  resi)onsible  for  the  act 
of  the  other  as  well  as  for  his  own  act.  The  one  chargetl  as  ])rin- 
-cipal  may  be  found  sfuilty  of  aidinjr  and  abettinir,  and  the  one 
cliarered  as  aider  and  abettor  may  be  found  <j'uilty  as  principal. 

This  is  for  tlie  reiison  that  each  is  theairent  and  instrument  of  the 
other,  antl  his  act  is  the  act  of  tlie  other;  and  the  act  of  each  con- 
stitutes but  one  crime,  and  eaeh  is  ijnilty  of  the  act  actually  com- 
initteci  by  the  other;  such  act  is,  in  law,  the  a(»t  of  each.  Hence, 
-each  is  principal  as  to  each  act,  althou<rh  lie  did  not  actually  perpe- 
trate each  act,  but  the  act  that  tlie  other  perpetrated  was  his  act, 
and  he  is  principal  as  to  t.  Xow  the  actual  j>v^rpetrator  of  the  deerl 
beinjr  the  ajrent  and  instrument  of  the  aider  and  ab(»ttor,  for  which 
the  latter  is  criminally  responsii)le,  it  f»)llows  th  it  he  is  equally  re- 
sponsible under  the  indictment,  if  he  aetualiy  perpetrated  the  deed, 
instead  of  the  person  charjj:ed  in  the  indictment  to  have  done  so, 
althoujrh  he  is  indicted  as  aider  and  abettor  onlv.  8tate  v.  Tut- 
nian,  44  Am.  Kep.,  ."jTI;  State  v    Uoss,  Ui)  IVIo.  l{(>p.,  87-40. 

The  Criminal  ( 'ode,  section  l:i2,  provich's:  '*The  indictment  must 
contain  a  state.nent  of  the  acts  constituting  the  offense  in  ordinary 
ami  ccmcise  language,  and  in  such  maimer  as  to  enable  a  person  of 
•common  understanding  to  know  what  is  intended." 

Here  the  indictment  charges  in  ordinary  and  concise  languag:^  the 
part  that  the  principal  and  aitler  and  abettor  took  in  the  murder, 
and  as  each,  in  law,  was  prin(*ip:d,  and  couid  he  convicted  under 
the  indictment  for  doing  the  acts  that  the  indictment  imputerl  to  the 
other,  the  indictment  i'^  sufficient  to  authorizi'  the  convictitm. 
The  indictment  in  the  case  of  Mulligan  v.  Commonwealth,  81  Ky., 
^29,  charging  one  as  aider  and  abettor,  but  not  cliarging  who' was 
principal,  Ac,  was  held  not  siitlicient.  But  here  the  principal  and 
his  suppfjsed  act  are  charged  in  the  indictsnent,  and  the  law  nuikes 
them  the  acts  of  the  apfK*llant,  but  it  turn-^  out  that  the  appellant 
was  the  actual  perpetrator,  instead  of  the  alleged  perpetrator.  But 
he  is  not  misled  by  the  failure  of  proof  as  to  the  alleged  perpetra- 
tor, because  he,  according  to  the  proof,  has  done  with  his  own  hand, 
what  he,  in  legal  contemplation,  is  charged  with  having  done  by 
the  hand  of  another. 

The  affidavit  fcr  a  continuance  is  defective,  1st,  in  not  showing 
what  steps  liarl  been  taken  to  procure  the  attendance  of  the  wit- 
nesses, and  that  they  were  within  the  jurisdiction  of  the  court. 
!2d.  In  not  stating  that  the  appellant  believe!  their  alleged  testo- 
jnony  was  true. 

The  judgment  is  affirmed. 
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Norman,  auditor  v.  Ckntral  Kentucky  Lunatic  Asylum* 
(Filed  Sept.  15,  1891.) 

1.  ,LuniUic  Asylums  — ExpcnJittivf  of  funds  dp  fyropriated  for  their  benefit — The 
statute  relating  to  lunatic  HRylumR  ia  this  State  authorizes  the  expenditure- 
of  its  funds  by  the  board  of  commissioners  in  putfin{(  in  steam  boilers  or 
making  such  other  improvements  as  are  necessary  in  its  judgment  to  ef- 
fectuate the  purpose  for  which  the  asylums  are  created. 

2.  Siine — A  sum  of  money  remaining  in  the  hands  of  the  treasurer  of 
such  a-<ylum  at  the  close  of  any  quarter,  but  which  has  been  ordered 
charged  to  the  building  account  and  set  apart  and  appropriated  by  the 
board  of  commissioners  for  the  purpose  of  making  necessary  improve- 
ments on  the  asylum  buildings,  which  improvements  have  not  been  com- 
pleted at  the  end  of  the  quarter,  is  not  such  an  unexpended  balance  remaining 
in  the  treasury  as  the  i«uditor  of  public  accounts  is  authorized  to  deduct 
from  the  sum  allowed  to  said  asylum,  under  the  law^  for  the  next  quarter. 

3.  Same — The  statute  provides  that  the  auditor  shall  make  such  deduction 
when  the  president  of  the  board  of  commissioners  and  the  superintendent 
of  an  asylum  certify  under  oath  to  him  the  amount  of  auy  unexpended  bal- 
ance in  the  tre:  sary  of  the  asylum  at  the  end  of  any  three  months.  This- 
provision  of  the  statute  was  enacted  merely  to  give  the  auditor  authentic 
information  concernin;/  such  unexpended  balance,  and  he  may  deduct  such 
balance  as  provided  by  law  whenever  he  has  knowledge  of  its  existence,  al- 
though it  has  not  been  so  certitied  to  him  by  the  president  and  the  superin- 
tendents of  the  asylum. 

\V.  J.  Hendrick  for  appellant. 
W.  H.  Julian  and  John  C.  Russell  for  appellee. 
Appeal  froui  Franklin  l.'ircuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  statute  provides  that  the  president  of  the  board  of  commis- 
sioners of  each  lunatic  asylum,  and  its  superintendent,  shall  every 
three  months  certify  under  oath  to  the  auditor  the  number  of  pa- 
tients in  the  asylum,  specifying  the  number  of  paupers,  of  those 
who  pay  in  full  and  those  who  pay  in  part,  and  the  amount;  also 
the  amount  of  any  unexpended  balance  then  in  the  hands  of  its 
treasurer,  arisintr  from  what  the  State  pays  per  capita  for  each  luna- 
tic, over  the  then  liabilities  of  the  asylum ;  and  the  auditor  there- 
upon draws  his  warrant  upon  the  State  treasury  for  the  sum  allowed 
by  law,  but  must  deduct  fron)  this  quarterly  allowance  any  unex- 
pended balance  that  has  been  reported  to  him  by  the  superintendent 
and  chairman  of  the  board.  All  repairs  to  the  institution  must  be- 
paid  for  out  of  this  allowance,  and  no  liability  can  be  created  on  be- 
half of  the  State  in  excess  of  it  and  what  may  be  received  from  the 
pay  patients. 

It  is  also  provided  that  the  asylum  boards  **shall  have  the  general 
managrement  and  control  of  all  the  land,  buildinofs,  funds,  books,, 
papers,  and  other  effects  and  property  of  their  respective  asylums, 
and  shall  cause  them  to  be  used  and  applied  in  the  way  best  calcu- 
lated, in  their  judgment,  to  promote  the  objects  for  which  the  insti- 
tution was  (established." 

July  8,  1890,  the  superintendent  of  the  appellee,  the  Central  Ken- 
tucky Lunatic  Asylum,  reported  to  its  board  that  the  boilers  used  in 
connection  with  the  institution  ct)uld  not  be  safely  used  much  lonjrer, 
and  that  new  ones,  a  new  boiler-house,  Ac,  were  necessary.    The 
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board  thereupon,  by  resolution,  set  apart  for  tM  purpose  $19,500  and 
ordered  it  charged  to  the  building:  account. 

Preparations  in  the  way  of  excavating  and  burning  brick  were 
made  for  the  work.  When  the  asylum  applied  f</r  its  allowance  in 
January,  1891,  the  auditor  deducted  from  it  the  sum  of  $15,781.85^ 
upon  the  ground  that  this  amount  remained  in  its  treasury  unex- 
pended. It  claims  that,  although  it  had  this  money,  yet  as  it  had 
been  ai)propriated  to  iqake  the  improvement  spoken  of,  it  was, 
witliin  the  spirit  and  meaning  of  the  statute,  not  unexpended, 
and  a  mandamus  is  sought  to  compel  the  auditor  to  draw  his 
warrant  upon  the  State  treasury  for  so  much  of  the  allowanc»e  as 
has  been  withiield  on  account  of  it.  Jt  was  granted  by  the  lower 
court. 

The  money,  which  the  auditor  claims  must  be  regarded  as  unex- 
pended, had  iyeen  saved  from  tlie  previous  allowances  Irom  the  State,. 
and  when  he  made  the  deduction  did  not  know  it  had  been  appro- 
priated by  resolution  for  the  repairs  above  mentioned,  or  that  the 
work  had  been  commenced ;  nor  had  it  been  certified  to  him  under 
oath  by  the  superintendent  and  chairman  of  the  board  that  there 
was  an  unexpended  balance  on  hand.  It  is  urged  that  he  has  no 
right  to  withhold  any  portion  of  the  quarterly  allowance,  unless  the 
fact  of  an  unexpended  balance  in  the  asylum's  treasury  has  been 
certified  to  him  under  oath  by  its  superintendent  and  the  chairman 
of  its  board  of  managers;  that  their  joint  sworn  certificate  is  abso- 
lutely necessary  to  the  exercise  of  the  power  by  him  ;  that  the  infor- 
mation can  come  through  no  other  channel,  and  that  unless  furnished 
with  it  he  can  make  no  deduction,  although  he  knows  from  entirely 
trustworthy  information  there  is  an  unexpended  balance  on  hand. 

In  this  view  we  do  not  concur.  If  it  were  correct,  then  large  sums 
belonging  to  the  State  might  remiiin  idle  in  the  treasuries  of  the 
asylums,  simply  because  the  superintendents  and  chairmen  of  their 
boards  had  not  reported  the  money  as  unexpended.  It  was  likely 
that  an  asylum  might  not  use  all  the  money  allowed  to  it  for  its^ 
support  during  a  certain  period.  It  was,  therefore,  provided  that 
its  superintendent  and  the  chairman  of  lis  board  of  managers,  the^ 
two  persons  who  were  most  likely  to  know  it,  should  in  such  an 
event  report  it  to  the  auditor.  The  object  of  the  statute  was  to  give 
him  knowledge  of  the  fact.  True,  it  directs  them  to  report  the  fact 
and  says  the  auditor  shall  charge  up  to  the  asylum,  upon  the  next 
allowance,  **an3'  unexpended  balance  reported  by  the  chaiynan 
of  the  board  of  managers  and  the  superintendent ;''  but  it  does  not 
provide  that  he  shall  do  so  only  upon  their  report  of*  the  fact,  and 
neither  the  language  or  spirit  of  it  admit  of  such  a  construction. 

Such  an  interpretation  might  often  defeat  the  purpose  of  the  en- 
actment. Its  object  was  to  give  knowled4:e  to  the  auditor  of  the^ 
unused  fund,  that  he  might  apply  it;  and  it  was  not  intended  to 
limit  his  doing  so  by  a  performance  of  duty  upon  the  part  of  the 
officers  of  the  asylum,  when,  in  the  absence  of  it,  the  fact  should 
otherwise  become  known  to  him. 

It  Is  said  that  the  board  had  no  ria:ht  to  authorize  the  expenditure, 
and  that  it  could  only  be  done  by  legislative  direction.  It  seems  to 
us  this  had  been  given.  Aside  from  the  implied  powers  necessarily 
arising  from  and  coupled  with  the  position,  the  board  had,  by  the- 
general  statute  above  cited,  the  express  power  to  use  and  apply  the 
means  of  the  institution  in  any  way  best  calculated,  in  their  Judg- 
ment, to  further  the  purposes  for  which  it  had  been  established. 

The  principal  question  is,  whether  the  money  within  the  real 
meaning  of  the  statute  was  an  unexpended  balance.    True,  it  had 
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not  been  cheekerl  out»  nor  had  liabilitien  been  yet  created  to  con- 
surae  it.  If  so,  then,  by  the  terms  of  the  statute,  no  question  would 
exist.  It  had,  however,  been  appropriated  and  set  apart  for  a  spe- 
cial purpose — to  make  a  necessary  improvement  then  in  course  of 
construction.  It  had  been  ordered  to  be  charged  up  to  the  buildintj 
account.  Without  the  improvement  the  lives  of  the  unfortunate 
inmates  would  soon  be  in  danger.  It  was  of  the  highest  imj)ortance 
that  the  repairs  should  be  made.  No  higher  duty  attached  to  the 
board.  As  winter  approached  the  work  ctnihl  not  be  prosecutc^l, 
owing  to  the  use  which  hid  to  be  made  of  the  premises.  We  allude 
to  these  facts  because,  if  the  view  of  the  a'lditor  is  to  prevail,  no 
improvement  of  any  magnitude  in  one  of  thwe  institutions  could 
well  be  made.  ■  M.)ney  would  be  needed  probably  as  it  progressed  ; 
and  yet,  althougli  it  njay  have  been  set  apart  for  the  purpose  by  the 
board,  if  it  had  not  in  fact  been  cheL'ked  out,  or  liabilities  created  to 
consume  it,  before  the  end  of  the  qu  irter,  it  would  have  tu  be 
-charged  up  to  the  asylum  and  deducted  fri)m  the  amount  then  com- 
ing to  it;  and  a^^  all  of  this  suni  might  bv»  nec*<*s«^ary  for  the  support 
of  the  inmates  during  the  next  <juaHter,  it  lesults  that  the  i)ro'<ecu- 
tion  of  the  improvement  would  have  to  cea-^e.  Did  the  statute 
intend  such  a  result  ? 

SuD)>ose,  in  the  latter  p\rt  of  December,  tlie  roof  of  the  asylum 
should  be  blown  off  an i  other  damage  done  to  the  buildings;  there 
is  money  enough  on  hand  to  m  ike  the  rejnirs  necessary,  and  they 
are  actually  commenceil;  but  the  end  of  the  (luarter  arrives  with 
the  first  of  January  following,  and  the  money  has  not  then  been 
paid  out,  although  bona  fdr  set  apart  to  make  the  rej>airs,  nor  have 
liabilities  bcHMi  created  to  consume  it.  In  such  a  ca-e,  looking:  to  the 
spirit  and  meaning  of  the  statute,  is  the  money  to  b /•  regarded  as  an 
unexpended  balance,  to  be  de:luctei  fri)m  what  is  then  due  the  asy- 
lum, resulting  in  a  cessation  of  the  work?  We  do  not  think  so. 
Tru^,  if  the  statute  expres-ily  provided  that  iil  such  a  case  the  de- 
duction must  he  made,  it  would  have  to  be  followed  however  disas- 
trous the  consequen.'cs  might  be.  Tnere  would  be  no  room  for 
construction. 

But  such  a  state  of  case  does  not  exist  here.  Thv^  o' ject  of  con- 
struction is  to  arrive  at  the  true  meaning  of  a  statute.  The  legisla- 
tiv^e  will  is  to  be  arrive:!  at,  and  an  absurdity  will  not  be  presumed. 
The  provision  of  the  statute  in  question  was  certainly  a  wise  and 
laudable  one.  It  was  intended  to  compel  the  converting  l>ack  into  the 
State  treasury,  from  time  to  time,  of  any  balance  in  the  hands  of 
the  asylum  over  and  above  the  expenses  and  repairs  of  the  institu- 
tion; but  it  certainly  was  not  thereby  intended  to  prevent  the  board 
from  discharging  the  duties  imposed  upon  them,  thus  rendering  the 
institution  uncomfortable  and  unsafe,  and  perhaps  imperiling  its 
very  existence. 

The  construction  contendei  for  requires  that  no  repairs  can  be 
undertaken,  however  necessary,  and  although  the  money  may  be 
■on  hand  to  make  them,  unless  they  can  be  paid  for,  or  all  the  liabili- 
ties attending  them  be  created  before  the  time  for  the  next  quarterly 
report  from  the  officers  of  the  institution. 

One  of  the  meanings  given  bv  all  lexicographers  of  **expend,''  is 
**to  dispose  of;*'  and,  in  our  opinion,  when  the  board  had  exercised 
the  power,  which  thev  clearly  possessed,  and  had  set  apart  the 
raoney  then  on  hand  for  a  specific  purpose,  it  was,  within  the  fair 
meaning  of  the  statute  and  the  intention  of  the  law-making  power, 
no  longer  unexpended. 

The  judgment  is,  therefore,  affirmed. 
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I     Madison  v.  Commonwealth. 
{Fifed  Sept.  1.^,  \%^\—Xot^io  be  reporfed.) 

1.  *'//n'ffh/ft/nrr  f//nus/i}ii^i,^/i/rr  is  \he  kWUng  of  another  in  dointf  some  an 
lawfnl  ftst,  bat  without  intent  to  kill." 

2.  Criminal  law  —  Ev  denct'  -f'lstntilionii  con.-  rftt'tn^  tlrnn/:.'rui,'<y  an/  jii-in- 
slaughter  and  self-dcfcnsc — Appaliant  w;w  indicted  and  onvicfed  of  rh;-  nnir- 
der  of  his  daaghter,  the  killing  havins^  been  done  when  he  wa.<  drunk.  There 
waft  no  eye  witueHS  to  th»»  crime,  and  the  verdict  of  the  jury  mii.st  have  been 
based  wholly  on  citcnmstantial  evidence,  the  testimony  of  the  accnsed  being 
disrejjarded.  The  evidence  showed  thai  there  had  been  freqaeiit  quarrels 
between  appellant  and  his  dau.rht«r.      //././— 

First.  That  the  evidence  of  a  witness  who  stated  that  about  three  weeks 
before  the  killing  the  accused  had  carsed  and  abused  this  dHUjrhter  10  him, 
and  had  said  there  would  be  a  d>).;tor*s  bill  to  piy  and  h3  w  )'ild  l;ill  some 
one  before  he  would  pay  it.  was  admissible,  althoarh  t-he  threat  wis  in:leti- 
nite.  the  jury  having  the  right  to  reasonably  infer  that  it  \#as  made  against 
the  daughter. 

SftOfid—  Tliecouit  properly  reinsed  to  instruct  the  jury  that  "they  should  take 
into  consideration,  as  rebutting  any  presumption  of  guilt  arisiug  from  the 
fact  that  defendant  fled  immeriiately  after  the  killing  and  concealed  himself; 
the  facts  that,  he  was  then  iii  a  drunken  condition."  &v?..  it  being  improper 
for  the  court  to  thns  single  out  auvl  call  attention  to  these  particular  facts 
?',s  .iuflicient  or  tendini:  to  establish  or  rebut  any  presumption.  The  true 
role  is  that  the  jury  should  be  left  to  consider  the  fact  of  drunkenness  in 
<jonnection  x^'irh  all  tho  oth<'r  evidence  in  the  case  in  determining  wliether  or 
not  the  killing  wjis  maliclou'*. 

//;//?'-  Tiint  under  the  circumstances  of  this  case  instructions  slionki  have 
bf»en  given  relating  to  voluntary  manslaughter  and  self-defense,  br.t  no  in- 
straction  concerning  invobintary  manslaughter  wis  proper.  K.iMi  'riorJ  v. 
Commonwealth,  i:^>  Bush,  608.     . 

J.  8.  Worthani  and  P.  F.  Edwards  for  appellant. 
Win.  J.  Hendrick  for  appellee. 
Appeal  from  Grayson  Circnit  Court. 
Opinion  of  the  court  by  Ju:ljje  Lewi.s. 

It  appears  beyond  question  that  ai)penant,  while  drunk,  shot  and 
killed  his  daughter.  Belle,  fifteen  or  sixteen  years  of  aj;e,  at  his 
home,  where  she  also  resided,  and  immediately  fled  from  the  scene, 
ccmcealin^  himself  in  a  patch  of  hushes  and  briars  where  he  was 
discovered  and  arrested  next  d.iy. 

No  witness  saw  the  killing,  arid,  cimsequentty,  the  verdict,  it  was 
willfully  and  maliciously  done,  njust  have  been  based  on  circum- 
stantial evidence,  the  testimony  of  appellant  being  disregarded. 

There  was  evidence  on  the  trial  showing  serious  discord  between 
him  and  Belle,  disobedience  and  di<respect  on  her  part,  and  brutal 
treatment  and  bad  feeling  on  his.  It  appears  that  about  two  months 
prior  to  the  killing  he  pursued  her  acnxss  a  field,  saying  if  she  did 
not  .stop,  he  would  cut  her  damned  throat;  but  she  did  not  obey 
him,  nor  return  to  his  home  until  a  few  weeks  before  her  death. 

A  witness  stated,  that  about  one  week  previous  to  the  killing, 
while  pa.S8ing  the  house  of  appellant,  situated  fifty  yards  from  the 
public  road,  he  heard  appellant  say  to  Belle  he  wanted  her  to  leave 
his  house,  and  upon  her  replying  she  would  not  do  so,  he  told  her 
if  she  did  not  he  would  kill  her  as  dead  as  hell. 

Another  testified  that  about  three  weeks  before,  in  a  conversation 
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with  the  witness,  appellant  cureed  and  ahused  his  daughter,  Belle, 
and  said  there  would  be  a  doctor's  bill  to  pay,  and  he  would  kill 
some  one  before  he  would  pay  it.  Objection  was  made  on  the  trial 
to  this  testimony,  but,  though  the  threat  was  somewhat  indefinite 
in  respect  to  the  occa.sion  for  paying:  the  doctor's  bill,  the  jury 
miprht  reasonably  infer  it  was  his  daughter  against  whom  it  waj» 
made,  and  the  objection  was,  therefore,  properly  overruled. 

Appellant  and  his  daughter  were  heard  by  several  witnesses  quar- 
reling angrily  and  loudly  for  some  time,  according  to  one,  as  much 
as  one  hour,  and  another  half  hour  before,  and  continuing  up  to  the 
time  the  shot  that  killed  her  was  fired.  However,  the  accused.  hi» 
son  and  another  witness  testified  they  did  not  quarrel  on  that  occa- 
sion. Hut  the  son  and  other  witness  were  contradicted,  and  accused 
was  proved  to  have  made  statements  when  arrested  inconsistent 
with  his  testimony  on  the  trial.  He  testified  in  substance  that  upon 
his  return  home  from  a  business  trip  in  the  neighborhood.  Ids  wife 
requested  him  to  shoot  a  ground  hog,  and  he  thereupon  i)laced  him- 
self on  the  [)assage  flodr  of  Ins  dwelling-house  to  stop  with  lead  » 
hole  in  his  shot-gun  that  had  been  made  by  the  hind-sight,  which 
was  originally  screwed  into  the  barrel,  coming  out,  and  while  so- 
engaged,  the  gun  was  find  accidently  and  unintentionally,  but  in 
what  manner  it  occurred,  or  how  it  was  caused,  he  was  too  drunk  to 
recollect  or  state. 

There  was,  in  our  opinion,  evidence  conducing  to  show  the  homi- 
cide was  willful  and  malicious,  but  whether  sufficient  or  not  to 
authorize  the  verdict  of  murder,  and  consequtnt  punishment  of  a 
life  confinement  in  the  penitentiary,  was  the  exclusive  province  of 
the  jury  to  determine.  And  as  the  court  fully  ai>d  correctly  in- 
structed upon  that  hypothesis,  Che  verdict  will  have  to  stand,  if 
there  be  no  error  of  law  in  any  other  rc*S))tct. 

Three  instrur'tions  in  behalf  of  appellant  were  offered  and  refused^ 
By  the  first  the  court  was  asked  to  say  to  the  jury  in  substance  they 
should  take  into  consideration,  as  rebutting  any  presumption  of  guilt 
arising  from  his  flight  ard  concealment,  the  facts  he  was  in  a 
drunken  condition  and  that  he  did  not,  after  becoming  sober,  dis- 
cover his  presence,  because  he  apprehended  violence  at  the  hands 
of  those  searchinsf  /or  him. 

It  has  been  held  by  this  court,  that  while  the  fact  of  drunkenness 
may  be  a  circumstance  showintr  the  absence  of  malice,  it  should  not 
be  singled  out  from  the  other  [)roof  and  the  jury  told  that  it  miti- 
gates the  offense.  Shannahan  v.  Commonwealth,  8  Bush,  464; 
Nichols  v.  Commonwealth,  11  Bush,  57^). 

On  the  other  hand,  it  has  been  held  that  an  instruction  *'that 
drunkenness  can  never  be  received  as  a  ground  to  excuse  or  palliate 
a  crime,"  is  erroneous,  because  when  and  how-  far  it  may  excuse  or 
palliate  crime  must  depend  <jn  its  motive,  degree  and  effect  on  the 
mind  and  passions.  Golleher  v.  (-ommon wealth,  2  Duval  1,  164. 
The  true  rule  is  to  leave  to  the  jury  the  right  to  consider  the  fact  of 
drunkenness  in  connection  with  all  other  evidence  in  the  case  in 
deciding  whether  the  killing  was  malicious  or  not.  Nichols  v. 
Commonwealth. 

While,  therefore,  it  would  have  been  an  error  prejudicial  to  the 
accused  for  the  court  to  instruct  or  intimate  to  the  jury  a  presump- 
tion of  guilt  arose  from  the  fact  he  fled  and  concealed  himself, 
it  would  have  been  equally  erroneous  to  single  out  or  call  attention 
to  the  particular  facts  mentioned  in  the  refused  instruction,  as  suf- 
ficient or  tending  to  rebut  such  presumption.  For  the  jury  being- 
exclusive  judges  of  the  credibility  of  witnesses,  and   v^ight  and 
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bearing  of  evidence  must  cletcriiiine  from  the  facts  and  circum- 
stances proved  to  their  satisfaction  the  question  of  guilt,  as  well  as 
degree  of  guilt,  if  any.. 

In  the  third  instruction  given  by  the  court  the  jury  was  distinctly 
told  that  the  law  presumed  the  accused  to  be  innocent  until  found 
guilty  beyond  a  reasonable  doubt,  anil  that  they  should  acquit  him, 
if,  from  all  the  evidence,  they  had  a  reasonable  doubt  of  his  guilt. 
The  other  two  instructions  askf d  by  the  accused  and.  refused  by  the 
court,  though  somewhat  differently  expressed,  do  not,  we  think, 
more  fully  or  clearly  inform  the  Jury  of  the  conditions  upon  which 
they  could  find  the  accused  guilty  of  nmrder,  than  was  done  in 
those  sriven,  and  were,  therefore,  properly  relused. 

But  it  is  contended  the  court  erred  in  not  giving  an  instruction  as 
to  either  voluntary  or  involuntary  manslaughter. 

In  Rutherford  v.  Commonwealth,  13  Bush,  G08,  it  was  held  that 
'* where  no  witness  introduced  on  the  trial  saw  the  homicide  com- 
mitted or  saw  the  parties  after  they  met  on  the  occasion  when  the 
killing  occurred,  the  law  applicable  to  murder,  manslaughter  and 
self-defense  should  be  given  in  order  to  meet  any  state  ot  facts  the 
Jury  may  find  from  the  circumstances  in  evidence  to  have  existed," 
and  that  rule,  has  since  been  adhered  to.  It  is  true,  cases  may  occur 
where  the  issue  is  so  plainly  and  palpably  murder,  or  nooft'ense  at 
all,  as  to  render  superfluous  an  instruction  as  to  manslaughter,  iiut 
in  this  case,  though  the  accused  testifi(  d,  his  evidence  was  ignored, 
and  the  verdict  of  the  jury  was  based  entirely  upon  facts  and  cir- 
cumstances testified  to  by  other  witnesses,  none  of  whom  were  eye- 
witnesses of  the  killing^.  This  is  made  manifest  by  the  verdict  of 
the  Jury,  notwithstanding  they  were  instructed  to  acquit  if  they  be- 
lieved^from  the  evidence  the  kilting  was  accidental  and  unintentional, 
which  accused  swore  positively  was  the  case.  The  evidence  of  other 
witnesses  showed  there  was,  previous  to  the  killing,  loud  and  angry 
quarreling  between  the  accused  and  his  daughter,  which  was  a  fact, 
entitling  him  to  an  instruction  applicable  to  manslaughter,  and  to 
benefit  of  any  doubt  the  jury  might  have  had  in  regard  to  the  degree 
of  the  offense  he  was  guilty  of,  and  we  think  the  failure  to  give  it 
was  an  error  affecting  his  substantial  rights.  But  it  was  not  proper 
to  give  any  instruction  on  the  subject  of  involuntary  manslaughter, 
which,  as  defined  by  this  court,  is  the  killing  of  another  in  doing 
some  unlawful  act,  hut  without  intention  to  kill.  For  the  evidence 
does  not  actually  or  inferentially  show  a  condition  authorizing  *<uch 
instruction. 

It  is  also  made  ground  of  reversal  that  the  (Jommonwealtli's at- 
torney was  guilty  of  improper  conduct  in  his  closing  argumeni. 
We  perceive  nothing  in  that  argument  that  the  accused  can  fairly 
complain  of. 

For  the  error  mentioned,  the  judgment  is  reversed  and  cause  re- 
manded for  a  new  trial. 


Pope,  sr.,  <Sc.  v.  Erdmax. 

(Filed  Sept.  17,  1891— Xo^  to  be  reported.^ 

Judicial  sales — Purchaser — When  the  plendin(;r»  and  jndt^ment  of  i«ale  and 
ftdvertisement»  dencribed  khe  land  to  be  sold  as  "Sandy  I-iland."  in  the  Ohio 
river,  and  gave  a  description  of  it  by  metes  and  bounds  as  containint^  178 
RCreb  and  15  poleB,  and  it  appears  that  in  fact  the   island  contains,  ^^^^"'^KpwryT/^ 
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low  water,  not  mort)  thaa  one-iifth  of  that  quantity  of  laud,  and  that  the 
.remainder  of  it  forms  a  part  of  the  channel  of  the  nver,  and  that  some  of 
it  ie,  perhap^l,  in  another  State,  it  would  be  unconscionable  for  the  chauceUor 
to  compel  the  pu^chase^to  take  the  laud  and  pay  the  price  bid  for  ii. 

Rozel  \Veis.^inger  for  appellants. 

W.  P,  D.  Bush  for  appellee. 

Appeal  from' Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

.  The  appellants  in  this  case  are  the  heirs-at-Iaw  of  Worden  Pope, 
decea>eo,  and  as  such  tihd  a  petition  below,  asking  the  chancellor 
to  adjudge  the  sale  of  an  island  in  the  Ohio  ii\cr,  known  as  Sandy 
Island,  that  the  proceeds  might  be  distributed  between  his  heirs-ai- 
law,  the  proj)erty  being  indivisible. 

A  judgment  of  sale  was  rendered,  and  the  appellee,  C  W.  Krd- 
man  and  others  became  the  purchasers  at  the  price  of  $i,S(M). 

They  reluscd  to  comply  with  the  terms  of  sale,  or  rather  to  ])ay 
the  purchase  money,  because  they  failed  to  get  what  was  soill 
either  in  (juantity  or  by  boundary. 

In  their  response  to  a  rule  issued  to  compel  them  to  pay  the 
money,  they  say  that  the  islmd  only  contai'isi'7;  acres,  when  it  was 
sold  by  the  marshal  as  containing  IDS  acres  and  ]o  i)ok»s:  that  it  whs 
described  by  metes  and  bounds  in  the  jx^ition,  also  in  the  ju'lgmeni 
and  tiie  advertisement  of  sale,  made  in  pursuance  of  the  judgment. 
It  does  appear  that  the  |)etition,  thejudgment  :.i»ii  t  tie  advertisements 
described  the  land  with  as  much  accun\<'y  as  is  found  in  oniinary 
deeds  and  patents  where  the  surveys  are  strictly  followed,  and  thv 
[)urchaser  had  the  right  to  presume,  without  incjuiry  from  others, 
that  the  chancellor's  judgment,  and  the  parties  asking  it,  ha<l  givtn 
a  lair  description  of  tin*  land. 

The  f)atent  to  thetmcestor  of  the  appellants  gives  a  minute  de- 
scription of  the  island  by  a  specific  and  well  defined  bfilmdary,  and 
this  s(»ems  to  have  been  followed  by  the  chancellor  and  his  ctnnnn's- 
sioner. 

It  was  not  oidy  a  sale  of  Sandy  Island,  but  h  sale  of  an  island  with 
a  defined  boundary,  containing  1J)8  acres  and  M  poles.  It  is  said 
that  that  boundary  embraces  the  channel  of  the  river,  and  in  fact 
the  proof  conduces  to  show  that  it  en) braces  land  in  another  State, 
whether  so  or  not,  more  than  four-fifths  of  what  land  was  sold  is  en- 
tirely covered  by  water,  even  when  the  river  is  at  low  water  mark. 

This  has  not  been  a  i)roceeding  to  sell  the  island,  but  the  entire 
river  or  its  main  channels,  on  either 'side,  and  to  compel  the  pur- 
chaser to  take  the  property,  would  be  to  compel  him  to  take  land 
that  is  already  covered  by  water,  and  not  an  island  of  27  or  6*' 
acres,  for  at  low  water  nuirk  there  is  not  more  than  the  htst  nametl 
quantity  of  land  that  could  be  utilized  for  any  purpose.  It  is  not  a 
question  of  bad  faith  on  the  part  of  the  petitioners,  but  a  palpable  mis- 
take of  fact  stated  in  the  petition  that  misled  both  the  chancellor 
and  his  commissioner,  as  well  as  the  purchaser. 

We  perceive  no  difference  between  a  side  of  a  tract  of  land  con- 
taining 198  acres  that  contains  only  60  acres,  and  a  sale  of  this 
island  where  the  same  discrepancy  exists. 

It  would  be  unconscionable  to  require  the  purchaser  to  take  it, 
and  the  chancellor  should  aiot  hesitate  to  relieve  him  when  in  his 
power  to  do  so.    It  is  not  necessary  to  determine  the  extent   of  the 
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title  acquired  by  Worden  Pope  under  his  patent  from  the  commis- 
sioner, as  in  this  instance  an, island  was  sold  as  containing  198  acres,, 
when  it  only  contained  one-fifth  of  that  quantity,  and  in  such  a  case 
the  chancellor  ought  not  to  coerce  the  purchaser  into  a  compliance 
with  the  sale. 

The  necessity  for  securing  stability  in  judicial  sales  is  apparent,  as 
has  been  often  Siiid  by  this  court,  and  sales  of  seeming  hardsliip 
have  been  sustained  because  the  purchaser  got  what  he  bought,  al- 
tliougrh  at  -in  exorbitant  price,  and  the  owner  (>f  land  conjpelled 
to  accej)t  the  price  bid,  although  the  price  was  inadeciuate;  but  when 
he  fails  to  get  what  is  sold  by  the  chancellor,  no  such  rule  applies 
and  the  necessity  for  its  application  is  not  perceived.  It  is  our  con- 
clusion that  the  chancellor  properly  released  the  appellees  from  their 
obligation  to  pay. 

Judgment  afiirmetl. 


Lepps,  '&c.  v.  Lee,  Ac. 
(Filed  Sept.  17,  1891.) 

1.  IVhiid  a  contin:^ent  rem  lin  ief  in  lands  m  \y  he  convey j.i  or  iL':ised^  yet  if  tke- 
grantor  or  divisor  dies  before  the  contiageucy  upon  which  the  estate  is  to 
become  vested  trauspirds,  the  jjfrantee  or  devisee  acquires  no  estate  in  the 
lands. 

2.  Contingent  remainders— k  testator  by  will  probated  in  1864  gave  his  widow 
a  life  estate  in  all  his  real  and  personal  property, with  power  to  dispose  of  the 
whole  except  the  lands  and  slaves,  with  remainder  to  such  children  of  the 
widow  as  should  survive  her  at  her  death,  and  in  the  event  the  widow  died  with- 
out leavin>^  a  child  or  children  surviving  her,  then  the  remainder  was  given  to 
testator's  brothers  and  sisters,  or  if  any  of  them  were  then  dead  to  the 
children  of  such  one.  B.,  one  of  testator's  brothers,  died  childless  in  1870, 
having  devised  his  eatira  estate  ti>  appillant.  Tae  testator's  widow  died 
long  after  B.  and  without  children  survivini?  her.  In  this  action  to  distrib- 
ute B.'s  share  of  the  testator's  e*state,  /Tt/*/— That  the  above  will  gave  B. 
only  a  contingent  remainder  in  the  estate,  and  the  remainder,  not  having 
vested  in  him  at  the  time  of  his  death,  he  had  no  power  to  devise  his  inter- 
est therein  to  the  appellant. 

W.  L.  Porter  for  appellants. 
R.  R.  liohoney  for  appellees. 
Appeal  from  Bari-en  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  will  of  Eli  W.  Lee,  who  died  childless,  was  probated  in  1864. 

It  provides:  **I  give  to  my  wife,  Cynthia  Ann,  all  my  property^ 
both  real  and  personal,  including  all  money  or  evidences  of  money, 
during  her  life,  all  of  which  she  may  use  and  dispose  of  at  her  will 
and  pleasure,  except  she  shall  not  sell  or  otherwise  dispose  of  my 
land  or  slaves,  or  either  of  them. 

2.  "Should  my  wife  again  marry,  and  by  her  second  husband 
have  a  child  or  children,  who  shall  survive  her,  then,  and  in  that 
event,  her  said  children  so  surviving  her  shall  have  all  of  said  prop- 
erty, both  real  and  personal. 

3.  "Should  my  said  wife  die  without  surviving  children  or  child, 
then  ray  said  land  and  slaves,  together  with  all  other  property  hereby 
given  to  my  wife,  or  the  proceeds  thereof  not  previously  used  by 
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her,  shall  go  to  my  brothers  and  bister,  Harrison  Lee,  B.  B.  Lee, 
Bradford  Lee  and  G.  B.  Lee,  and  my  sister,  Irene  Joimson,  wife  of 
John  Johnson,  and  should  any  of  them  die,  then  their  interest  shall 
go  to  the  children  of  the  one  or  ones  so  dead." 

We  have  copied  so  much  of  the  will  as  bears  upon  the  question 
presented. 

B,  B.  Lee  died  in  1870,  having  first  devised  his  entire-estate  to  his 
widow,  the  appellant,  Augusta  M.  Lepps,  who  has  again  married. 

The  life  tenant,  C'ynthia  Ann  Lee,  also  again  married,  but  died 
without  issue.  fc5he  did  not,  however,  die  until  long  after  the  death 
of  B.  B.  Lee. 

Wnile  the  first  clause  of  the  will  gives  the  property  to  her  only 
during  her  life,  yet  she  is. given  an  absolute  power  of  disposal,  save 
as  to  the  land  and  slav(^. 

The  third  clause  provides,  However,  that  all  of  the  property,  or 
its  proceeds,  remaining  at  her  death,  shall  then  go  to  the  testator's 
brothers  and  sister,  or  if  any  be  dead,  to  the  children  of  such  one. 

The  estate  of  the  widow,  was,  therefore,  limited  as  to  the  property 
of  every  kind  left  by  her  husband,  that  might  be  on  hand  at  her 
death,  to  one  for  life. 

In  1886  she  purchased  with  means  of  the  estate  a  lot  of  land,  tak- 
ing the  title  to  herself.  B.  B.  Lee  had  then  been  dead  sixteen 
years. 

This  action  was  brought  by  the  brothers,  sister  and  nephews  and 
nieces  of  Eli  W.  Lee,  against  her  heirs  to  divert  the  title  to  them  ; 
for  a  sale  of  the  property  upon  the  ground  of  indivisibility,  and  a 
division  of  the  ]>roceeds. 

Her  heirs  admit  the  claim  of  the  j)laintif!><.  The  property  has  been 
sold  under  a  consent  decree  entered  in  this  action,  and  this  contro- 
versy arises  out  of  the  fact  that  Mrs.  Lepps,  who  was  the  widow  of 
B.  B.  Lee,  claims  one-fifth  of  the  ])roceeds  to  which  he  would  clearly 
be  entitled  were  he  now  alive. 

This  involves  the  question,  whether  upon  the  death  of  the  testa- 
tor, Eli  \V.  Lee,  his  brother,  B.  B.  L<*e,  acquired  a  vested  interest, 
subject  to  be  defeated  by  the  testator's  widow  marrying  again  and 
leaving  issue,  or  whether  his  right  was  a  mere  contingent  one, 
whereby  no  present  int€»rest  passed  and  which  never  became  effect- 
ive bv  reason  of  his  death,  without  leaving  children  before  the  death 
of  the  widow  (;f  Eli  \V   Lee. 

The  former  is  the  api>ellants'  and  the  latter  the  appellees'  conten- 
tion. 

Blackstone  says:  **Contingent  or  executory  remainders  (whereby 
no  present  interest  passes)  are  where  the  estate  in  remainder  is 
limited  to  take  effect,  either  to  a  dubious  and  uncertain  person,  or 
upon  a  dubious  and  uncertain  event,  so  that  the  particular  estate 
may  chance  to  be  determined,  and  theremainder  never  take  effect." 

Clearly  the  testator  intended  that  none  of  the  estate  should  pass 
to  his  brothers  and  sister,  or  their  children,  if  any  were  dead,  if  his 
widow  married  again  and  left  issue.  He  said  so.  Their  right, 
therefore,  depended  upon  whether  the  widow  should  again  marry, 
and  die,  leaving  issue. 

No  present  interest  parsed  to  them  and  whether  any  right  in 
them  would  ever  become  effective,  depended  upon  *an  uncertain 
event.  There  was  a  possibility  of  the  widow  marrying  and  leaving 
issue,  whereby  the  limitation  over  to  them  would  be  void.  It  was 
as  to  them  a  mere  executory  remainder,  or  prospective  estate. 

If  the  widow  married  and  left  issue,  they  were  to  take;  if  not» 
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then  the  brothers  and  sister  were  to  take,  the  children  of  any  that 
miKht  be  dead  taking  the  parent's  share. 

Two  contingent  remaincfers  were  created,  the  one  as  a  substitute 
or  alternate  for  the  other.  A  remainder  could  not  be  limited  after 
a  fee;  but  the  estate  could  be  so  devised  that  the  remainder  in  fee 
should  pass  to  the  one  or  the  other  of  two  persons,  but  one  of  them 
to  vest,  depending  upon  the  happening  or  not  happening  of  a  cer- 
tain contingency.  In  such  a  case  the  second  one  vests  only  when 
the  first  fails.  Tiedman  on  Real  Prr>perty,  part  2,  chapter  12,  sec- 
tion 415;  Washburn  on  Rt a  1  Property,  volume  2,  chapter  4,  section 
3,  subsection  23. 

In  the  following  subsection,  the  last  author  says:  **From  these 
examples  it  would  seem  to  follow  almost  as  a  corallary  that  if  there 
is  a  contingent  remainder  limited  in  fee,  no  after  limitation  depend- 
ent upon  it  can  be  a  vested  one.  Thus,  though  T.  B.  were  alive, 
ready  and  capable  of  taking,  except  so  far  as  his  capacity  de- 
pended on  A\s  dying  without  issue,  yet  his  remainder  could  not  be 
otherwise  than  contingent  while  A  lived,  lor  so  long  as  he  lived 
there  was  a  possibility  of  A's  having  issue,  and  thereby  rendering 
the  limitation  to  T.  H.  void  by  the  first  remainder  absorbing  the  en- 
tire fee.'' 

,  Our  statute  gives  the  right  to  a  person  to  dispose  by  will  of  any 
t*Htate  to  which  he  niay  entitled  at  his  death,  and  w  hich  would 
otherwise  descend  to  his  heiis  or  pass  to  his  pensonal  representative. 

If  H.  H.  Lee  had  devised  this  contingent  interest  by  a  will  executed 
ill  the  life-time  of  the  widow  of  Eli  W.  Lee,  but  the  interest  had 
vested  in  him  before  his  death  by  reason  of  her  dying  without  issue, 
then  it  would  have  been  ertective  and  passed  the  estate. 

It  does  nr)t  clearly  appear  whether  B.  B.  Lee  died  childless  or  not, 
but  from  all  that  is  shown,  we  presume  this  to  be  the  fact. 

But  while  a  contingent  interest  may  be  convevcnl  or  devised 
(White's  trustee  v.  White,  Ac,  «(>  Ky.,  602),  yet  if  the  grantor  or' 
devisor  dies  before  it  becomes  effective,  and  no  estate  has  ever  vested 
in  him,  the  grantee  or  devisee  takes  nothing.  No  right  having  ever 
vestefi  in  the  devisor  or  grantor,  nothing  passes.  It  is  merely  a  de- 
vise or  grant  that  may  become  effective  if  the  devise  to  him  be- 
comes so,  and  this  never  having  taken  place  in  this  case,  it  results 
that  the  appellant  has  no  right  to  any  part  of  the  estate  in  contest. 

Judgment  affirmed. 


TOWNSENI),  Ac.  V.  Chknault. 
{Filed  Sept.  17,  Wn—Not  to  be  reportea.) 

Ejectment — C.  pnrchased  the  land  in  controversy  by  title  bond  from  M.,  in 
1854,  nnd  was  pnt  in  posseRsion  of  a  marked  bot  unclosed  boundary.  M. 
afterwarde)  executed  a  deed  to  C,  which  was  destroyed  by  fire,  and  C,  by  suit 
filed  against  M.^s  heirs,  obtained  a  commigfiioner's  deed  for  the  land.  M.,  it 
i^  claimed,  sold  the  same  land  by  title  bond  to  T.  in  1855,  and  T.'s  heirs 
claim  to  be  in  adverse  possession  of  it.     Held — 

First.  That  as  0.  wa^  in  lawful  possession  of  the  nninclosed  land  at  the 
time  T.  claims  to  have  entered  and  still  is  in  possession  of  it,  T.'s  heirs 
can  not  claim  that  their  possession  of  any  part  of  it  is  or  has  been  adverse 
toC. 

Second,  Even  if  C.'s  deed  did  not  give  him  the  superior  title,  yet  both 
parties  would  be  claiming  under  title  bonds  from  the  same  vendor,  and  O.^Si 
the  senior  bond,  would  prevail. 
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Wood  &  Day  for  appellants. 
Ed.  C.  O'llear  and  \Vm.  H.  Holt  for  appellee. 
Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  action,  althou^rh  in  equity,  is  a  plain  ejectment  for  the  recov- 
ery of  land  from  the  defendants,  and  which  they  claim  to  hold  in 
their  own  rijjht.  lioth  parties  claim  under  one  Mason — the  appellee. 
Chenault,  by  a  title-bond  executed  in  the  year  1854,  and  the  appel- 
lants by  a  title-bond  executed  after  that  time  to  their  ancestor. 

There  were  several  dv-fendants  to  the  original  action,  but  the  only 
appellants  here  are  the  two  Martins,  who  claim  now  to  hold  ad- 
versely to  the  appellee. 

When  Chenault,  who  was  the  plaintitf  below  and  appellee  here, 
purchased  of  Mason,  in  ihe  year  18o4,  it  was  from  one  iMniel,  who 
was  the  agent  of  Mason,  and  Mason,  alter  the  purchase,  executed  « 
deed  that  was  destroyed  by  the  burning  of  the  clerk's  office,  in 
Powell  county,  many  years  ago.  After  this  Chenault,  the  plaintiff 
who  had  lost  his  detail,  tiled  a  suit  against  Mason's  heirs  and  ob- 
tained a  commissioner's  dee  I  for  the  land. 

This  land  was  surveyed  by  Clienault,  or  at  his  instance,  as  early 
as  the  year  1854.  He  has  had  possession  since  and  paid  taxes  upon 
it.  When  Daniel,  as  agent,  sold  this  land  to  Chenault,  he  marked 
the  line,  and  in  1855  he  sold,  or  the  Martins  claim  that  he  sold  them, 
the  same  land.  From  that  time  on  Chenault  has  ha<l  the  possession; 
his  entry  was  rightful  and  before  the  father  of  the  Martins  claimed 
the  right  to  enter,  and  the  land,  being  uninclosed,  there  was  no  ad- 
verse possession  on  the  part  of  the  Martins;  for,  when  they  claimed 
Jo  have  entered,  the  appellee  was  in  the  poss(»ssion,  and  to  adjudge 
in  favor  of  the  defendants  would  be  to  enlarge  the  boundary  of  the 
M.  U.  Martin  survey. 

It  is  claimed  in  the  brief  of  counsel  that  the  defense  of  adverse 
possession  is  nowhere  denied  by  the  |)laintitf,  but  an  examination  of 
the  record  will  show  that  the  facts  constituting  the  defense  are  all 
traversed  by  a  proper  reply.  Nor  was  it  necessary  in  this  action, 
that  had  gone  to  eijuity,  to  show  a  legal  title  on  the  part  of  the 
plaintitf^.  The  parties  Wtre  in  a  forum  that  could  give  relief,  and 
both  clainjing  to  be  in  possession  and  each  asserting  a  purchase  from 
^lason,  the  senior  bond  for  title  should  prevail — in  fact,  however 
Chenault  had  a  deed  from  Mason  that  hafi  been  d(»stroytHl.  This 
deed  had  been  supplied  by  a  procewiing  in  equity  against  Mason's 
heirs  ;  so  in  either  aspect  of  the  case  the  title  of  Clienault  was  suj*- 
rior  to  that  of  the  defendants. 

The  plaintiff  had  erected,  either  by  himself  or  tenants,  a  sraall 
shanty  on  this  land  many  years  before  this  suit  was  instituted  ;  had 
a  crib  upon  it  from  which  he  fed  his  hogs,  and  his  boundary  line 
plainly  marked.  The  Holden  patent,  under  which  Mason  claimed, 
covers  the  land  in  dispute,  but  if  not,  in  1874  Martin  entere<l  on  this 
land  and  there  was  then  a  controversy  between  him  and  Chenault, 
both  claiming  to  hold  from  Mason.  The  title  was  involved  in  that 
proceeding  as  to  a  part  of  this  disputed  territory,  and  a  fudgraent 
renderefl  for  Chenault  which  should  settle  this  controversy  as  to 
Massingill  Martin. 

It  is  argued,  however,  that  the  defendants  entere<l  before  1854, 
under  another  title  than  that  of  Mason's,  and  have  exercised  acts  of 
ownership  over  this  land  by  cutting  timber,  and  otherwise.    The 
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defendants  do  make  this  proof,  but  when  the  chancellor  considers  it 
he  becomes  satisfied  that  the  xVeij^ht  of  the  evidence,  as  to  the  pos- 
session, is  with  the  plaintiff.  It  is  evident  that  the  testimony-  con- 
flicts, but  equally  apparent  that  the  better  title  connected  with  the 
possession  is  with  the  plaiiitiff. 

It  can  not  be  held  to  be  champertous  on  the  part  of  Chenault  in 
obtaining  the  deed  from  the  commissioner  in  behalf  of  Mason's 
heirs,  as  insisted  by  counsel,  for  two  reasons.  In  the  first  place,  it 
was  only  the  perfection  of  a  title  that  had  been  accidentally  de- 
stroyed ;  and  aj^ain,  the  facts  conduce  to  show  that  Chenault  was  in 
the  possession  and  not  the  defendants.  We  are  not  <lisposed  to  dis- 
turb the  judjjfmeut  belr)W  on  the  facts,  as  the  weight  of  the  testi- 
mony is  with  the  plaintiff. 

Judgment  affirmed. 

Judge  Holt  not  sitting. 


KENTUCKY  SUPERIOR  COURT. 


Crabtree  v.  Atchison,  &c. 
i  Filed  Feb.  4,  1891.) 

1.  Burden  of  proof— In  an  action  npon  an  assiKned  note  in  which  the  de- 
fendant, by  hia  answer,  pleaded  want  of  consideration  and  fraud,  and  the- 
plaintiff,  tor  reply,«  denied  the  allegations  of  the  answer,  and  relied  also 
npon  an  estoppel,  the  harden  of  proof  was  upon  the  defendant,  as  jadg- 
ment  must  have  been  rendered  for  plaintiff  if  no  evidence  had  been  given 
on  either  side. 

2.  S<ifne — Reversible  error — A  party  may  rely  for  reversal  upon  the  error  of 
the  court  in  refusing  to  give  him  the  burden  of  proof,  although  the  case 
wag  submitted  to  the  jury  without  argument.  The  fact  that  he  was  thus  de- 
nied the  right  to  the  concluding  argument  to  the  jury  may  have  been  the 
reason  his  counsel  did  not  argue  the  case,  and,  therefore,  the  court  can  not 
say  he  was  not  prejudiced. 

3.  Defenses  to  assigntut  note — The  purchaser  of  a  lightning  rod  executed  his 
note  for  the  purchase  price,  and  with  the  note  delivered  to  the  payee  two 
eertificiates  addressed  *'To  all  whom  it  may  concern" — one  certifying  that 
the  rod  had  given  satisfaction  in  every  respect,  and  the  other  <5ertifying 
that  there  was  no  offset  or  defense  against  the  note,  and  that  it  would  be 
paid  in  full  to  the  payees  or  their  assignee.  H*hi — That  the  payor  is  estop- 
ped to  rely  upon  want  of  consideration  or  fraud  as  a  defense  to  the  note- 
against  one  who  purchased  it  upon  the  faith  of  these  certificates. 

Sweeney,  Ellis  <fc  Sweeney  for  appellant. 

Weir,  Weir  <fe  Walker  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 
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Opinion  of  tho  court  by  Presiding  Judge  Barbour. 

Appellant  ex^uted  to  Medanich  &  Co.  his  note  for  $102.60,  which 
was,  before  its  maturity,  assigned  to  the  appellees,  who  brought  this 
action  upon  it.  Appellant^s  defense  was  that  the  note  was  obtained 
by  fraud,  and,  further,  that  it  was  without  consideration— was  exe- 
cuted for  a  lightning  rod  which  was  utterly  worthless.  The  plain- 
tiffs, replying,  traversed  the  allegations  of  the  answer,  and,  further,, 
averred  that  when  the  note  was  executed  the  defendant  delivered  to 
Medanich  <fc  Co,  these  writings: 

**7b  all  whom  it  maff  concern: 

"This  is  to  certify  that  J.  Medanich  &  Co.,  agents  of  the  Franklin 
Lightning  Rod  Co.,  have  erected  their  cop  per- covered  lisrhtning 
conductor  on  my  rt»sidenee,  and  have  done  me  good  work  and 
^iven  satisfiiction  in  every  respect.  I  tiike  pleasure  in  recommend- 
ing them  to  all  in  need  of  rods. 

•*July  2.  1888.  Mosks  Crabtree." 

*'yb  all  whom  d  maj/  concern: 

'*This  is  to  certify  that  a  note  executed  by  me  to  J.  Medanich  & 
•Co.  for  $102.60  *  *  *  is  a  bona  fldc  dcbt'against  me.  There  is 
no  offset,  discount,  counter-claim  or  defense  against  the  same,  and 
the  same  is  good  against  me  for  the  full  amount  thereof,  and  will  be 
paid  to  the  said  J.  Medanich  tt  Co.,  or  to  such  person  as  they  .may 
assign  said  note  to. 

**July  2,  1888.  MosFij  Crabtree." 

The  plaintiffs  state  that  after  reading  these  w^ritings,  and  believ- 
ing and  H'lying  upon  the  statements  therein  to  be  true,  they  bought 
the  note;  and  these  facts  they  rely  upon  as  an  estoppel  to  the  de- 
fense relied  upon.  In  his  rejoinder  the  defendant  **denies  that  the 
plaintifls,  in  buying  said  note,  read  the  manuscript  paper  filed  (the 
two  certificates),  or  that  thTey  ever  saw  the  said  paper." 

This  is  in  brief  the  issues  presented  by  the  pleadings.  Upon  the 
trial  the  court  ruled  over  defendant^s  objections  and  exceptions,  that 
the  burden  of  proof  was  on  the  plaintiffs,  and  that  they  were  en- 
titled to  conclude  the  argument  to  the  jury.  This  is  the  principal 
ground  relied  upon  for  reversal.  While  the  denial  in  the  rejoinder 
IS  not  as  specific  as  it  might  have  been,  it  is  sufficiently  comprehen- 
sive to  raise  the  issue  as  to  whether  the  plaintifls,  when  they  pur- 
chased the  note,  relied  upon  the  statements  in  the  certificates.  The 
plaintiffs'  averments  are  that,  before  buying  the  note,  they  read  the 
certificates,  and,  relying  upon  them,  bought  the  note.  Obviously, 
if  they  never  read  the  certificates  and  never  saw  them  they  could 
not  have  relied  on  them. 

Whether  the  allegations  in  the  answer  as  to  the  facts  constituting 
the  alleged  fraud  are  sufficient  or  not,  it  is  unnecessary  for  us  to  de- 
cide. There  is  but  one  paragraph,  and  it  unquestionably  presents  a 
complete  defense.  "The  burden  of  proof  in  the  whole  action  lies  on 
the  party  who  would  be  defeated  if  no  evidence  were  given  on 
either  side.''    Civil  Code,  section  526. 

The  defense  is  want  of  consideration  and  fraud.  The  note  is  prima 
facie  valid.  An  issue  is  made  upon  the  reply  of  estoppel.  To  main- 
tain his  defense  the  defendant  must  show  want  of  consideration  or 
fraud.  In  the  absence  of  such  proof  his  defense  inevitably  fails. 
It  is  true  that  the  plaintiff  says,  even  if  the  note  was  without  con- 
aideration  and  was  procured  by  fraud,  still,  as  he  relied  in  his  pur- 
chase of  the  note  upon  the  other  writings,  he  is  entitled  to  recover. 
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But  he  does  not  stop  here;  he  continues  by  insisting  that  the  defense 
of  want  of  consideration  and  fraud  is  not  true.  Unquestionably,  if 
there  is  no  evidence  to  support  the  defense  the  court  would  instruct 
the  jury  to  find  for  the  plaintiff.  Until  the  defendant  introduces 
evidence  sustaining  the  defense,  there  is  no  occasion  for  evidence  on 
the  question  of  estoppel. 

But  counsel,  in  support  of  the  judgment,  insists  that  the  ruling  of 
the  court  was  not  prejudicial,  for  the  reason  that  the  only  advantage 
to  a  party  in  having  the  burden  of  proof  is  in  the  concluding  argu- 
ment to  the  jury,  and  as  the  record  siiovvs  that  the  case  was  sub- 
mitted without  argument  the  defendant  was  not  prejudiced.  We 
must  confess  our  inability  to  understand  the  force  of  this  argument 
as  perhaps  the  very  reason  counsel  for  appellant  did  not  argue  the 
■case  was,  that  his  adversary  was  assigned  to  the  place  in  the  argu- 
ment which  he  conceived  rightfully  belonged  to  him. 

We  can  not  say  that  the  evidence  on  the  issue  as  to  the  plaintiff's 
reliance  on  the  certificates  was  conclusive.  It  seems  to  us  that  the 
-court,  in  placing  the  burden  on  the  plaintiff,  erred  to  the  appellant's 
prejudice. 

Upon  the  authority  of  Wells  v.  Lewis,  4  Met.,  270,  if  the  plaintiff 
in  tne  purchase  of  the  note  acted  upon  and  relied  upon  the  state- 
ments in  the  certificates,  they  operate  to  estop  the  defendant  from 
relying  upon  the  defense  of  want  of  consideration  and  fraud  in  pro- 
<iuring  the  note.  The  allegations  in  the  rejoinder,  that  the  certificates 
were  procured  by  fraud,  was  stricken  out  without  objection  upon  the 
part  of  the  defendant,  and  the  question  as  to  what  effect  the  procur- 
ing of  the  eertificates  by  fraud  would  have  had,  is  not  presented. 

The  judgment  is  revei-sed  and  the  cause  is  renianded  for  further 
proceedings. 


The  Truth  Publishing  Co.,  &c.  v.  Rep:d. 
(Filed  Sept.  80,  1891.) 

1.  Libels — To  constitute  a  libel  it  is  not  necessary  that  the  words  should 
impate  a  definite  crime.  Every  thing  printed  or  written,  which  reflects  on 
the  character  of  another,  and  is  published  without  lawful  justification  or 
•excase,  is  a  libel. 

2.  Same — Words  which  impute  a  want  of  integrity  to  any  one  holding  an 
office  of  confidence  o-  trust  are  actionable  per  se. 

Will  Reed  haviD^  been  elected  a  member  of  the  Board  of  Equalization  of 
City  Taxes  in  the  city  of  Louisville,  there  was  published  in  a  newspaper, 
owned  and  controlled  by  appellants,  these  words  :  **A  Pointer  — Any  tax- 
payer who  wants  his  assessment  reduced  next  year  can  do  so  by  applying 
to  Will  Reed,  of  the  Equalization  Board,  with  the  proviso,  of  course,  that 
h«  promises  to  vote  for  Booker  Reed  for  mayor.''  Booker  Reed  was  a 
brother  of  Will  Reed,  and  was  at  the  time  of  the  publication  a  candidate 
for  mayor.  Held — That  the  words  published  by  appellants  imputed  official 
corruption,  and  are,  therefore,  aotionable.  The  fact  that  the  Board  of 
Eqaalization,  of  which  the  plaintiff  was  a  member,  was  not  organized  and 
•did  not  enter  upon  the  discharge  of  its  duties  for  two  months  after  the 
publication,  did  not  make  the  publication  less  libelous. 

S.  Burden  of  proof  —  Instructions  to  jury— Km  defendants,  at  their  request, 
were  given  the  burden  of  proof,  with  the  right  to  open  the  case  and  con- 
-olade  the  argument  to  the  jury,  they  can  not  now  complain  of  an  instruc- 
tion by  which  the  court  told  the  Jury  that,  as  to  the  plaintiff's  claim  for 
exemplary  damages,  the  burden  was  upon  the  defendants  to  show  that  the 
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publication  was  not  made  malicioa!«ly  or  with  a  wrongful  or  improper  mo- 
tive. Whether  the  instruction  wa:3  proper  under  the  pleadings,  it  is  not- 
neceseary  to  decide. 

O'Neal,  Phelps  &  Pryor,  Dodd  &  Dodd  and  B.  F.  Buckner  for  ap- 
pellants. 

Garvin  Bell,  W.  O.  Harris  and  John  J.  Calloway  for  appellee. 

Appeil  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  JudK«  Barbour. 

This  is  an  action  by  the  appellee  aj^ainst  tlie  appellants  for  libel. 
The  admitted  lacts  are  these:  The  appellee,  Will  Reed,  was,  on  the 
29th  of  Aujjust,  1889,  elected  a  member  of  the  Board  of  Equalization 
of  City  Taxes,  in  the  city  of  Louisville.  On  the  15th  of  September, 
1889,  there  was  published  in  ** The  Truth,"  a  newspaper  owned,  con- 
trolled and  edited  by  the  appellants,  these  words: 

**A  Pointer — Any  tax-payer,  who  wants  his  assessment  reduced 
next  year,  can  do  so  by  applying  to  Will  Beecj,  of  the  EqualizatioD 
Board,  with  the  proviso,  of  course,  that  he  promises  to  vote  for 
Booker  Reed  for  mayor.*' 

Booker  Reed  was  a  brother  of  Will  Reed,  and  was,  at  the  time  of 
the  publication,  a  candidate  for  mayor  of  the  city  of  Louisville. 
The  paper,  '*The  Truth,"  was  ''bitterly  hostile  politically"  to 
Booker  Reed,  and  opposed  his  election  as  mayor. 

The  appellants'  first  con  tent  icm,  raise<i  by  demurrer  to  the  petition, 
is  that  the  words  are  not  actionable  per  se,  W'e  can  not  think  so» 
Counsel,  in  their  argument,  fail  to  recognize  the  well-defined  dis- 
tinction between  verbal  and  written  slander.  As  said  in  Riley  v. 
Lee,  11  Ky.  Law  Rep.,  586,  there  is  a  material  difference  between 
slander  and  libel;  many  things  are  actionable  when  written  or 
printed  and  published,  that  are  not  actionable  if  spoken.  "The 
rules  in  respect  to  verbal  slander  are,  for  the  most  pan,  applicable 
to  libels,  with  the  exception  of  one  important  distinction,  that  slan- 
derous accusations  reduced  to  writing  are  not  the  less  actionable 
because  not  imputing  a  crime  punishable  in  the  temporal  courts; 
for  any  written  slander,  though  niertly  tending  to  render  the  party 
subject  to  disgrace,  ridicule  or  conti  mpt,  is  actionable,  though  it  do 
not  impute  any  definite  crime.  This  proceeds  from  the  difference 
between  the  degrees  of  malignity  and  the  extent  (»f  the  injury  with 
respect  to  slander  written  or  si)oken,  the  former  being  more  deliber- 
ate, more  capable  of  extensive  circulation  and  more  permanent  in 
its  injurious  consequences  ihan  the  latter."  3  Blackstone's  Com., 
123,  note  14. 

Every  thing  printed  or  written,  which  reflects  on  the  character  of 
another,  and  is  published  without  lawful  justification  or  excuse,  is  a 
libel,  whatever  the  intention  may  have  been.  Odger,  Slander  and 
Libel,  21.  Words  which  impute  a  want  of  integrity  to  any  one 
holding  an  office  of  confidence  or  trust,  whether  an  office  of  profit  or 
not,  are  clearly  actionable  per  se.  Id.,  69.  The  words  published  by 
the  appellants  unmistakably  imputed  official  corruption,  and  tended 
to  injure  the  appellee's  reputation. 

The  fact  that  the  Board  of  Equalization,  of  which  the  appellee 
was  a  member,  was  not  organized  and  did  not  enter  upon  the  dis- 
charge of  their  duties  until  the  14th  of  November,  two  months  after 
the  publication,  did  not  make  the  publication  the  less  libelous.  Ap- 
pellee had  been  elected  to  his  official  position  ;  that  he  would  under- 
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take  the  discharj^e  of  the  duties  of  his  po-^ition  was  reasonably 
certain;  and  the  publication,  made  when  it  was,  was  just  as  inju- 
rious to  his  reputation,  and  was  as  well  calculated  to  brin^  Inn)  into 
odium  and  contempt,  as  if  made  after  he  had  entered  upon  the 
iictive  discharge  of  nis  duties. 

The  second  paraj^raph  «»f  the  answer  was  simply  an  attempt  to 
plead  a  conclusion  of  law— an  ett'oit  to  make  an  issue  of  fact  ol  whiit 
was  an  issue  of  law,  which  had  l>cen  determined  upon  the.  den»urrer 
to  the  petition. 

The  tir-^t  amendeil  answer,  it  seems  to  us,  smacks  smartly  of  sham 
pleading;.  Ihe  publication  charges  a  want  of  intey:rity— corrupt  I 
motives.  It  had  not,  in  itself,  nor  anywhere  else  in  tin-  paper  in 
which  it  was  made,  the  sliirhtest  suj^p'stion  that  it  was  at  political 
joke,  or  '*jUst  a  [)leasaut  i»il>e."  It  is  imi)()ssd>le  tliat  all  the  readers 
of  the  pjiper  did  or  could  have  understoinl  it  as  merely  a  political 
joke.  Besides,  while  it  purports  to  have  Ihhmi  made  to  conform  to 
the  proof,  the  proof  of  the  api)ellants  themselves  contradict  its  aver- 
ments. 

The  second  amended  answer,  which  pleaded  that  the  Hoard  of 
Equalization  had  not  Ijeen  or^^anized,  was  prol)abl.\  rejected  for  the 
reasons  which  we  have  given  in  the  discu>sion  of  the  demurrer  to  ' 
the  petition. 

In  the  fourth  instruction,  which  is  the  only  instruction  con)plained 
of,  the  court  tokl  the  jury  tliat  as  10  tht  plaintiirs  claim  for  exem- 
plary da  maires,  the  l)urden  was  upon  the  defendants  to  show  that 
the  publication  was  not  made  maliciously  or  with  a  wronjjjful  or  im- 
proper motive.  Whether  the  instruction  was  proper  under  the 
plead injjs,  it  is  not  neci'ssary  for  us  to  decide,  for  it  followed  as  a 
.eon*^e(|uence  of  the  successful  contention  ot  the  appellants  in  the 
court  t)elow  for  the  burden  of  prtVjf,  with  the  right  to  open  the  case 
and  conclude  the  ar;rument  to  the  jury.  The  only  theory  upon 
which  the  birrden  could  have  bt^en  claimed  l»y  the  (lefendants  was, 
that  their  denial  of  any  malice  in  the  publication  placed  the  burden 
upon  them  to  show  the  want  of  malice.  The  court,  at  their  request, 
Uave  them  the  rijjht  to  open  and  conclude,  and,  havinjif  secured  this 
rip^ht,  they  can  not  now  complain  that  the  court  tiave  to  the  jury  the 
Jaw  as  they  insisted  it  was. 

The  other  instructions  are  not  complained  of,  ami  are  (ertaiidy  as 
favorable  to  the  <lefendants  as  they  could  have  asked. 

The  judijment  is  at)irmed  with  dan)aj?es. 


FiSHBACK   V.    AMRROSK. 

(Filed  Sept.  Si),  1891.^ 

Assignments  for  treaifors — A'ii^^/t/s  0/  lien  creditors — ^In  the  distribution  of  an 
•estate,  Toiantarily  Hssi^^ned  for  the  benefit  of  creditors,  if  one  creditor  has  a 
-contract  lien  upon  part  of  the  estate  he  is  entitled  to  ^hare  in  the  general 
•estate  with  the  other  creditorH  l>''o  rata  upon  his  whole  debt,  dinregarding 
the  contract  security.  He  then  has  the  ri^ht  to  apply  the  security  property 
to  the  p  yment  of  the  balance  due  him,  and  if  any  thin^;  remHin^i  of  this 
property  after  satisfying  his  claim  in  full,  it  will  be  applied  to  the  benefit 
<ii  the  general  creditors.  But  if  a  creditor  has  only  a  legal  lien  upon  a  part 
of  the  debtor's  property,  he  will  not,  after  exhaustins?  and  appropriating  to 
his  debt  the  li6n  property,  be  allowed  to  share  in  the  general  estate  until  the 
other  creditors  are  made  equal  with  him.  A.nd  an  attachment  lien  is  a  legal 
liea  withiD  the  meaning  of  this  role.  ^^^^^^  ^^  GoOgk 


326  FiSHBACK    V.    AMBROSE. 

Stone  <&  Siidduth  for  appellant. 

E.  S.  Watts  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  appellant  sued  out  an  attachment  for  a  lar^e  debt  agjainst  his 
debtor,  whiph  was  levied  on  a  stock  of  goods  in  store.  The  suc- 
ceedins:  day  the  debtor  assigned  all  his  property  to  a  trustee  for  the 
benefit  of  his  creditors.  The  assiKnee  sold  the  goods,  and  the  attach- 
ment having  been  sustained,  the  whole  proceeds  of  the  gcM)ds  were, 
under  the  order  of  the  court,  paid  over  to  the  appellant.  The 
balance  of  the  estate  was  quite  small,  and  was  sutticient  to  j»ay  the 
other  creditors,  excluding  appellant,  not  exceeding  four  per  cent,  of 
their  claims.  The  appellant  realized  under  her  attachment  from 
the  sale  of  the  goocJs  about  50  per  cent,  of  her  debt.  In  the  distri- 
bution of  the  general  estate  the  chancellor  excluded  the  appellant. 
8he  having  received  under  her  attachment  a  much  larger  per  cent, 
than  the  other  creditors  would  or  could  receive  of  the  lund  for  dis- 
tribution. 

Of  this  appellant  couiplains,  insisting  that  she  should  share  with 
the  other  creditors  in  the  general  fund  and  is  entitled  to  a  pro  rata 
upon  her  original  debt,  disregarding  the  amount  received  from  the 
goods.  Or  if  not  to  a  pro  rata  with  the  other  creditors  for  the  bal- 
ance of  her  debt  after  crediting  it  with  the  proceeds  of  the  goods^ 
neither  contention  can  be  sustained. 

In  the  distribution  of  an  estate,  voluntarily  assigned  for  the  ben- 
efit of  creditors,  if  one  creditor  has  a  contract  li  n  upon  part  of  the 
estate,  he  is  entitled  to  share  in  the  general  estate  with  the  other 
creditors ;^;v;  rata  u\iim  his  whole  deb\,  disregarding  the  contract 
security.  He  then  nas  the  right  to  apply  the  security  property  to 
the  payment  of  the  balance  due  him,  and  if  any  thing  remains  of 
tliis  property,  after  satisfying  his  claim  in  full,  it  will  be  applied  to 
the  benefit  of  the  treneral  creditors.  Lo^an  v.  Anderson,  18  B.  M .» 
118;  Hibler  v.  Davis,  13  Bush,  20;  Citizens  National  Bank  v.  Pat- 
terson,  78  Ky.,  201.  But  if  a  creditor  has  only  a  legal  lien  (a  lien 
acquired  by  operation  of  law  i\6  distinguishabre  from  alien  acquired 
by  contract)  upon  a  part  of  the  debtor's  propeity,  he  will  n(^t.  after 
exhausting  and  after  appropriating  to  his  debt  the  lien  property,  be 
allowfd  to  share  in  the  general  estate  until  the  other  creditors  are 
made  e(]ual  with  him.  Spratt  v.  B  ink,  84  Ky.,  90;  Bank  ot  Louis- 
ville V.  Lockridge,  12  Ky.  Law  IIkp.,  037. 

Counsel  Attempts  to  distinguisli  this  case  from  the  adjudged  cases^ 
and  insists  that  in  the  cases  where  the  legal  lien  holder  was  deferred, 
the  lien  was  created  by  express  enactment.  As  when  a  bank  by  its 
charter  was  given  a  lien  upon  the  stock  of  a  stock-holding  debtor, 
or  in  cases  of  partnership,  where  the  law  gives  to  ^i\{^\\  partner  a 
lien  upon  the  partnership  property,  and  it  is  argued  that  the  lien- 
which  a  creditor  acquires  by  attachment  is  not  a  legal  lien.  If  an 
attachment  lien  is  not  a  legal  lien,  we  must  confess  nur  inability  to 
understand  what  a  legal  lien  can  be.  There  might  be  some  force, 
if  an  original  proposition,  in  the  argument  that,  in  the  cases  re- 
ferred to,  the  bank's  lien  on  the  stock,  ami  partner's  lien  on  the 
partnership  property  were  contract  and  not  legal  liens;  that  is,  they 
were  created  by  the  voluntary  act  of  the  parties;  they  contracted 
for  the  liens.  But  clearly  an  attachment  lien  is  in  no  sense  a  con- 
tract lien;  it  is  acquired  by  one  party  umler  the  operation  of  the 


■>,4F,' 


■/y¥' 


HUMBER'S  EX*0R  v.  CRABB  orchard  &  OTTENHEIM  T.  CO.    327 

law,  and  against  the  will  of  the  other.  The  question,  it  seems  ta 
us,  is  too  plain  to  admit  of  serious  discussion. 

As  the  appellant  has  no  interest  in  the  fund  ordered  to  be  distrib- 
uted, she  is  in  no  condition  to  complain  of  the  allowance  made  out 
of  it  to  the  attorneys  of  one  of  the  creditors. 

The  judgment  is  affirmed. 


Humber's  ex'or  v.  Crahb  Orchard  Jc  Ottenhkim  TrRNPiKE 

Company. 

(Filed  Oct.  7,  1891.) 

Corporation — Pcisonal  liability  oj  president  on  note  signed  I'y  him — A  '*due*^ 
bill  Bif^ned  bj  the  president  of  a  corporation  with  words  describinji^  himself 
as  8Qch,  the  body  of  the  obligation  reciting  that  the  amount  for  which  it  is 
given  is  the  balance  dae  the  payee  "on  account  of"  the  corporation,  is  to 
be  regarded  as  the  obligation  of  the  oor(,)Oration  and  not  personal  obliga- 
tion of  the  officer  signing  it,  there  being  no  personal  promise  upon  his 
part  to  pay.  and  the  recital  of  the  note  showing  that  it  was  given  for  a 
debt  of  the  corporation. 

Wallace  E.  Vernon  and  T.  M.  Goodnight  for  appellant.  , 

Miller  «fe  Owsley  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

The  Crab  Orchard  and  Chappies'  (iap  Turnpike  Road  Company, 
a  corporation  chartered  by  special  act  of  the  Lejrislature,  surrendered 
its  charter  under  the  provisions  of  an  act,  approved  April  3,  1884, 
and  reorjTHnized  und^r  the  corporate  name  of  the  Crabb  Orchard 
and  Ottenheim  Turnpike  Road  (Company,  transferring  all  of  its 
property  to  the  new  organization,  which  assumed  to  pay  all  of  its 
debts  and  liabilities.  This  action  was  then  institutea  against  the 
latter  company  on  the  following  obligation,  as  a  demand  against  the 
Crab  Orchard  and  C/happels'  (Tap  Company: 

•'Due  Thos.  number  $r)r)0.;iO,  balance  due  him  on  account  of  the 
Crab  Orchard  and  Chappels'  (tap  Turnpike  Road  Company,  in  ac- 
cordance to  the  order  of  the  directors  of  said  board,  this,  the  28th 
of  December,  18G7.  Signed, 

*'\Vm.  Bacon, 

•'President  Crab  Orchard  and  Chappies'  Gap  Turnpike  Road  Co." 

Subject  to  a  credit  of  $282.;i3.     Paid  June  Ji,  1881. 

A  demurrer  was  sustaineil  to  the  petition  and  the  amended  peti- 
tion, and  the  apj)ellant  failing  to  plead  further,  his  action  was  dis- 
missed, and  from  that  judgment  he  pn.swutes  this  appeal.  The 
question  tf)  be  considered  being,  was  the  note  sued  on  a  personal 
undertaking  of  Bacon  or  a  debt  of  the  corporation  ? 

There  have  been  many  adjudged  cases  on  this  subject,  soine  of  them 
apparently  arbitrary  or  conflicting,  but  a  fair  examination  and 
scrutiny  of  them  will  reconcile  their  seeming  differences.  The 
boily  of  the  obligation  is  a  true  test.  In  most  of  the  reported  cases, 
where  the  note  was  held  to  be  a  personal  obligation  of  the  officer 
s^igning  it,  the  body  of  the  note  sets  forth  a  personal  promise  to 
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In  MeBean  v.  Morrison,  2  Marshall,  54o,  the  languag^e  is:  *'I 
promise  to  pay." 

In  McCalla  v\  Riffji:,  3  Marshall,  259,  it  is:  *'I  acknowledjfe  the 
above  balance  to  be  due." 

In  Whitney  v.Sudduth,  4  Met.,  297,  it  is:  *'0n  or  before  *  *  * 
we,  or  either  of  us    *    *    *    promise  to  pay." 

In  Caphart  v.  Dodd,  3  Bush,  o8o,  it  is:  "Twelve  months  after 
date  the  President,  by  order  of  the  board,  *  *  *  promises  to 
pay." 

In  Parks  v.  White,  78  Ky.,  24'),  it  is:  **T\velve  months  after 
date,  we,  th*^  directors  of    *    *    *    promise  to  pay." 

The  not(»s  in  all  these  eases  were  signed  in  an  official  capacity, 
but  the  court  held  the  parties  siji^ninij:  them  personally  liable,  on  ac- 
count of  the  pei-sonal  promise  to  pay,  embodied  in  the  oblij»'ation, 
the  addition  of  their  official  positions  to  their  si^ruatures  being 
merely  deacri/jfio  persomv. 

h\  this  case,  then  does  the  note  import  a  per-^onal  or  a  corporate 
undertaking;? 

When  cou})Ied  with  the  fact,  as  allep:ed,  that  the  corporation,  after 
its  execution  and  delivery,  acknowledged  its  liability  by  the  pay- 
ment of  the  credit  endorsed,  we  think  it  clear  that  it  was  a  debt 
of  the  corporation  for  which  the  appellee  is  liable. 

In  Cai-son  v.  Lucas,  13  H.  M.,  2i;i,  the  obligation  was  similar  in 
many  respects  to  the  note  sucmI  on,  and  there  the  court  held  the 
steamboat  company  liable.  It  read:  **Due  W.  8.  D.  Me^owan 
$96.60,  balance  due  for  wajres  as  clerk  of  steamer  Kentucky  No.  2. 
Signed,  F.  B.  Carson,  Captain."  • 

There  the  court  said  that  if  the  note  had  contained  only  the  words 
due  W.  K.  D.  Mejrowan  $9{).6II,  V.  B.  C'ai-son,  Captain,  it  would  have 
been  taken  on  its  face  as  an  acknowledirment  l)y  Carson  that  he 
owed  and  was  bound  to  pay  the  sum  stated,  whilethe  word  captain 
would  have  been  re2:arded  a??  a  description  of  the  person,  i)Ut  as  it 
stated  that  the  sum  was  the  balance  due  for  wajres  as  clerk  of  the 
steamer,  it  showed  that  the  debt  acknowledged  was  the  debt  of 
the  st(»ainer.  Here  the  note  specified  that  the  sum  for  which  it  was 
given  was  the  balance  due  Ilumber  on  account  of  the  Crab  Orchard 
and  Chappies'  Gap  Co.  This,  it  seems  to  us,  shows  that  the  debt 
acknowledged  is  the  debt  of  that  corporation,  and  the  words,  presi- 
dent of,  Ac,  instead  of  being  nierely  deseriptio  persomv^  show  that 
the  acknowledgment  is  made  by  an  officer  who  had  the  right,  under 
the  law,  to  bind  the  corporation  by  his  signature. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 


Spillman  v.  Gaines. 

(Filed  Oct.  7,  1891.) 

1.  Separate  es'ate  -HoBband  and  wife  may,  by  nnte-nnptial  contract,  secnre 
to  the  wife  all  the  property  she  has,  or  may  thereafter  acquire,  to  her  sepa- 
Tate  use,  free  from  the  control  of  her  linsband.  Havini;  thus  secured  the 
wife,  when  she  acquirer  property,  real  or  personal,  whether  the  conveyance 
•or  contract  by  its  terms  impres.^es  upon  it  the  character  of  separate  estate 
or  not,  it,  by  virtue  of  the  ante-nuptial  contract,  at  ouce  becomes  her  separ 

fate  estate.  (^ c\c\ci\o 
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2.  Mechanics'  lien— To  create  n  mechanics'  or  material  man's  lien  under 
the  statute  npon  the  separate  estate  of  a  married  woman,  it  is  not  necessary 
that  the  contract  under  which  the  work  is  done,  or  the  materials  furnished, 
should  be  in  writing.  '  Whether  it  i«  in  ordinary  contracts  neci^ssjiry  that 
the  contract  should  be  in  writinjr,  in  order  to  bind  the  sepfirnte  real  estate 
of  a  married  woman,  is  not  decided. 

Winslow  A  Winslow  (or  appellant. 

Fisher  A  Masterson  for  appellee. 

Appeal  fro.iii  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Presiding!:  Judge  Barbour. 

This  is  an  acti<>n  broujjfht  under  the  mechanics'  lien  law,  to  enforce 
a  lien  again.st  the  property  of  a  married  woman.  The  ptMition 
alleges  that  the  plaintiffs  ajj^reed  with  the  defendant,  a  marric^d 
woman,  to  furnisl)  her  materials  to  be  used  in  the  construction  of  a 
dwelling  house,  .on  a  lot  belonging  to  her,  and  that  the  niaterials 
were  furn  is  lied  and  were  uskI  by  her  in  building  the  house.  It  is 
further  alleged  that  by  ante-nuptial  contract  with  her  husband  it 
Was  agreed  that  the  defendant  should  have  the  sole,  separate  and 
.exclusive  control,  management  and  disposition  of  her  estate,  and 
all  accretions  and  increase  therefrom,  as  fully  as  if  she  had  r(Mnained 
sole  and  unmarried,  and  should  have  the  absolute  title  to,  aid  sole, 
separate  and  exclusive  control  of,  such  income  and  accretions,  and 
the  right  to  dispose  of  the  same  as  she  might  wish,  without  the  con- 
trol, interference  or  participation  of  the  said  husband,  and  that  the 
real  estate  upon  which  the  lien  is  claimed  is  her  separate  estate,  and 
the  increase  and  accretions  therefrom,  and  is  held  by  her  under  said 
ante-nuptial  contract. 

The  defendant,  in  her  answer,  admits  that  she  is  the  owner  of  the 
property,  but  alleges  that  the  deed  conveying  it  to  her  does  not  ex- 
clude the  husband  from  any  interest  in  it.  She  also  alleges  that 
there  was  no  agreement  in  writing  in  regard  to  the  purchasing  of 
the  materials.  The  conveyance,  which  is  filed  with  the  answer, 
was  nntde  after  the  appellee's  marriage,  and  does  not,  by  its  terms, 
exclude  the  husband  from  the  management  and  control  of  the  prop- 
erty. A  demurrer  to  the  answer  was  carried  back  to  the  petition, 
and  it  was  adjudged  insufficient,  and  the  plaintiffs,  refusing  to 
amend,  their  petition  was  dismissed. 

If  the  property  is  the  appellee's  general  estate,  the  judgment  dis- 
tinasing  the  petition  is  unquestionably  right.  Passmore  v.  Eastin, 
12  Ky.  Law  Rep.,  349.  But  if  the  property  is  her  separate  estate, 
the  correctness  of  the  judgment  will  depend  upon  the  proper  solu- 
tion of  another  question. 

No  particular  mode  is  prescribed  for  the  creation  of  a  separate 
estate  in  a  married  woman.  The  husb:<nd  and  wife  may,  by  ayite- 
nuptial  contract,  secure  to  the  wife  all  the  property  she  ha-*,  or  may 
thereafter  acquire,  to  her  sep  irate  use,  free  from  the  control  of  the 
husband.  Having  thus  secured  the  wife,  when  she  acquires  prop- 
erty, real  or  personal,  whether  the  conveyance  or  contract,  by  its 
terms,  impress  UfK>n  the  property  the  character  of  separate  estate  or 
not,  it,  by  virtue  of  the  ante-nuptial  contract,  at  once  becomes  her 
separate  estate.  Public  policy  does  not  prohibit  the  giving  of  such 
eflfect  to  the  ante-nuptial  contract;  it  can  not  prejudicially  affect 
third  parlies. 

We  are  of  opinion,  assuming  the  facts  alleged  in  the  petiti<»n4o  be 
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• 

true,  that  the  property  in  question  is  the  separate  estate  of  the  ap- 
pellee»  Mrs.  (yaines.  The  property  being  the  separate  estate  of  the 
wife,  the  question  then  arises  whether  she  eaii,  by  a  parol  contract* 
bind  it  for  materials  purchased  and  used  in  the  building  of  a  house 
upon  it. 

Section  2,  article  2,  chapter  52,  General  Statutes,  which  provide* 
that  *'such  real  estate  *  *  *  shall  be  liable  for  her  debts  and  re- 
sponsibilities contracted  or  incurred  before  marriasre,  and  for  such 
contracted  after  marriage,  on  account  of  necessaries,  *  *  *  a& 
shall  l>e  evidenced  by  writing?  siprned  by  her,''  evidently  refers  to  the 
preceding  section  of'the  same  article,  and  relates  .solely  to  her  gen - 
^'  era  I  estate.      Lee  v.  Morris,  3  Bush,  210;    Oatewood  v.  Brvan,  ^ 

f"'  Bush,  olO. 

jrV  There  is  no  provision  in  the  statutes  requiring  the  contract  to  be 

/  in  writing  to  bind  the  wife's  separate  estate  in  realty.     With  per- 

!'!^.  haps  a  few  exceptions,  which  do  not  affect  the  question  under  con- 

^x  sideration,  the  wife  is,  in  her  relation  to  her  separate  estate,  sui 

Jn?'ij<.    But  whether,  at  common  law,  or  rather  under  the  adjudged 
U  cases  in  actions  relating  to  separate  estates,  it  is  in  ordinary  contracts 

>^!  necessary  to  bind  the  separate  reidty  of  a  married  woman,  that  the 

f  contract  should  be  in  writing,  it  is  unnecessary  for  us  to  decide.  We 

hj-      .  find  no  case  that  expressly  so  holds,  though  wo  do  find  cases  where 

*v  the  separate  estate*^  of  married  women  in  realty  have  been  subjected' 

"^ :  to  the  payment  of  simple  promissory  notes  executed  by  her,  and  to 

J  the  payment  of  notes  and  bills  indorsed  by  her,  where  none  of  the 

;,,  notes  or  bills  referred  to  the  separate  estate  which  was  sought  to  be 

||  subjected.    Why  such  writings  should  create  a  lien  when  a  verbal 

*:'  contract,  no  matter  how  specific  it  might  be,  would  not,  we  are  at  a 

*  '  loss  to  understand.    There  is,  in  fact,  in  most  of  the  cases  no  con- 

tractual lien;  but  as  the  wife  can  not  by  her  contract,  whether  in 
•  parol  or  in  writing,  render  herself  personally  liable,  the  chancellor 
will,  when  applied  to,  subject  to  the  payment  of  her  debt  her  sepa- 
rate estate,  which  is  the  only  property  she  can  affect  by  her  contract. 
But,  be  this  as  it  may,  the  contract  under  consideration  is  not  an 
onMnary  contract. 

The  rights  of  the  parties,  assuming  that  they  are  sui  Juris  as  to 
the  subject-matter  of  the  contract,  is  fixed  by  the  mechanics'  lien 
law,  section  1,  article  1,  chapter  70,  (Jeneral  Statutes,  which  provides 
that  '*a  person  who  performs  labor  or  furnishes  materials  in  the 
erection,  altering  or  repairing  a  house,  building  or  other  structure, 
by  contrac;,  with  or  by  the  written  consent  of  the  owner,  shall  have 
a  lien  thereon  and  upon  the  land  upon  which  such  improvements 
may  have  been  made,  or  any  interest  such  owner  has  in  thesanie, 
to  secure  the  amount  thereof  with  co^ts."  Having  the  right  to  en- 
cumber her  separate  estate,  we  see  no  reason  or  rule  of  public  policy 
which  should  prohibit  her  from  binding  it  in  the  same  way  that 
other  persons  can  bind  their  property.  The  statute  makes  no  dis- 
tinction ;  it  gives  a  lion  to  the  mechanic  if  the  contract  is  made  with 
the  owner,  or  by  the  written  consent  of  the  owner 

If  the  house  had  been  built  and  the  materials  furnished  under  a 
verbal  contract  with  the  husl)and,  by  the  written  consent  of  the 
wife,  would  not  the  propv^rty  have  been  liable?  We  think  so.  And 
why?  Because  the  statute  creates  the  lien  upon  the  existence  of 
the  facts  stated.  Then  why  can  she  not,  being  the  owner  and  hav- 
ing the  right  to  contract  in  regard  to  the  property,  make  the  verbal 
cot)tract  with  the  material  man  herself? 

The  lien  is  asserted  under  the  statute,  and  the  statute  no  where 
requires  that  the  contract,  if  made  with  the  owner,  shall  be  in  writ- 
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ing,  but  by  necessary  iai plication  renders  the  property  liable  under 
a  verbal  contract.  We  can  see  no  reason  for  excepting  from  the 
operation  of  the  statute  the  contract  of  a  married  woman  when  sh« 
has  the  power  to  contract. 

We  are  of  opinion  that,  upon  the  facts  alleged,  the  plaintiflfs  have 
a  lien  upon  the  defendant's  property,  and  the  judgment  is,  there- 
fore, reversed  and  the  cause  is  remanded  for  further  proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


C,  N.  O.  <fe  T.  P.  R.  Co.  V.  Babkley. 

Filed  September  30,  1891.    Appeal  from  Saott  Circuit  Coart.     Opinion  of 
the  court  by  Jud^e  Young,  alBrming. 

1.  Ejection  of  passenger  from  railroad  train — A  person'  intending  to  take 
passage  upon  a  railroad  passenger  train  has  the  right  to  enter  a  car  without 
purchasing  a  ticket,  in  the  absence  of  any  notice  by  the  company  that  he 
mast  first  do  so  ;  but  he  must,  when  Remanded  of  him  by  the  conductor, 
either  pay  his  regular  fare  or  tender  it,  and  if  he  fails  or  refuses  to  do  so, 
then  the  company,  tt^rough  its  a^^ents,  will  be  justified  in  usin^^  such  force 
as  is  necessary  to  eject  him  from  the  train,  provided  he  refuses  to  get  off 
when  requested  by  the  conductor  so  to  do.  But  the  conductor  iu  exercising 
this  right  must  have  due  rej^ard  to  the  safety  of  the  person  ejected. 

2.  Same — Def-ct  in  pleading  cured  hy  veniict—k  defect  in  a  pleading  will  be 
cured  by  verdict  if  the  issue  joined  be  such  as  necessarily  required  on  the 
trial  proof  of  the  facts  imperfectly  stated  or  omitted,  and  without  which  it 
is  not  presumed  the  jury  would  have  given  the  verdict. 

In  this  action  against  a  railroad  company  to  recover  damages  for  the  un- 
lawful ejection  of  plaintiff  from  a  train,  if  the  petition  was  defective  in 
failing  to  allege  that  plaintiff  had  purchased  a  railroad  ticket  or  offered  to 
pay  his  fare,  or  that  he  w<)nt  upon  the  train  as  a  passenger,  the  defect  was 
cured  by  a  verdict  for  plaintiff,  there  having  been  no  demurrer  to  the  peti- 
tion. 

3.  Satne — Plenttin}^ — Punitive  ttama^es ^The  allegation  of  the  petition  that 
the  agents  of  defendant  ''by  force  and  violence  and  threats  put  plaintiff  in 
fear,'-  is  equivalent  to  an  allegation  that  the  agents  of  defendant  were  in- 
solent or  insulting,  and  authorizes  the  recovery  of  dama;^es  for  insult  or 
insolence. 

4.  Misfhke  of'agent  in  directing  passenger  as  to  train  to  take  -It  is  the  duty  of 
the  agents  of  a  railroad  company  who  have  charge  of  its  passenger  stations 
to  know,  when  the  inquiry  is  made  of  them,  what  train  a  passenger  should 
take  to  reach  his  destination  ;  and  if  a  passenger  takes  the  train  he  is  di- 
rected by  the  agent  to  take,  and  it  afterwards  turns  out  that  it  was  the 
wrong  train,  he  is  not  a  trespasser. 

The  plaintiff,  being  on  the  wrong  train  through  the  mistake  of  one  of 
defendant's  agents  in  charge  of  its  passenger  stations,  it  was  the  duty  of        T 

ogie 
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the  conductor  to  politely  inform  him  of  his  mistake  and  explain  to  him  why 
he  could  not  carry  him  to  his  destination  ;  but  as  the  conductor,  instead  of 
pursuinjr  this  course,  humiliated  the  plaintiff  by  his  abuse,  the  plaintiff  is 
entitled  to<  recover  not  only  compensatory  but  punitive  damages. 

C.  B  Simrall  and  J.  E.  Cantrill  for  appellant;  Owens  &  Fiunell  for  ap- 
pellee. 

Mabion  National  Bank  v.  Rubsell. 

Filed  October   7.    181)1.     Appeal    from    Marion    Circuit   Court.     Of»inion    of 

the  court  by  Jud^e  Youi:j^,  reversing.  ' 

Alteration  of  note' — In  this  action  by  a  bank  upon  a  note  which  it  had  dis- 
counted, the  burden  was  upon  defendant  to  t^upport  by  evidence  its  plea 
that  the  words  '  lu^gotiable  and  payable,"  &c.,  were  inserted  in  the  note  after 
he  signed  it,  and  without  his  consent,  there  being  nothing  in  the  appearance 
of  th«  note,  so  far  as  this  record  shows,  to  indicate  that  the  words  referred 
to  were  inserted  at  a  time  different  from  that  at  which  the  defendant's  name 
was  signed. 

W.  J.  Lisle  for  appellant;  Rives  &  Spalding  for  appellee. 

BisHor,  ^c.  V.  SniNKLE*S  assignee. 

Filed  October  7.  18l>i.     Appeal  from  Kenton   Chancery    Court.     Opinion    of 

the  court  by  Judge  Y<  >t,  dismissing. 

AfpLlJoic  jurisdhtion  A  judgment  rendered  in  favor  of  appellants  upon 
their  cross  petition  having  been  reversed  by  this  court,  with  directions  to 
di.<iraiss  their  pleading,  they  now  prosecute  an  appeal  from  the  same  judg- 
ment seeking  to  have  this  eont  d!'"*»ct  the  lower  court  to  grant  them  other 
relief  wliich  they*  by  their  cross-petition,  asked  in  the  alternative.  ILii  — 
That  an  ap|)enl  does  nttt  He. 

Richard  P.  Ernst  for  appellants;  O'Hara  &  Bryan  for  appellee. 

Coombs  v.  Stilzek,  jb. 

Filed   October  7,   181)1.     Appeal   from   Jefferson   Court   of    Common    Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Barbogr,  affirming. 

1.  A/iituioiis  /^rostcntioit—'Yhe  court  is  inclined  to  think  that  a  defendant 
sued  for  malicious  prosecution  can  not  justify  the  prosecution  of  the  plain- 
tiff, which  he  did  make,  by  showing  that  he  had  grounds  for  prosecuting 
him  for  another  and  distinct  offense.  But.  waiving  that  question,  the  court 
holds  that  it  was  proper  in  this  case,  in  any  event,  to  strike  out  that  part  of 
defendant's  answer  alleging  facts  which  were  not,  by  any  averment,  con- 
nected with  the  charge  upon  which  plaintiff  was  prosecuted,  and  which  were 
at  most  but  evidence  upon  the  question  of  malice,  and  could  have  been 
proven,  if  competent,  without  averment. 

2.  Rejected  plemtiiig  not  prof^erly  made  part  ef  record — The  action  of  the  low«r 
court  in  rejecting  a  pleading  can  not  be  reviewed  by  this  court,  unless  the 
pleading  is  made  part  of  the  record  either  by  order  of  court  or  bill  of  excep- 
tions. 

3.  Gfounds  for  tte^o  trial— S,  ruling  of  the  lower  court  as  to  the  admission 
of  evidence  can  not  be  reviewed  by  this  court  unless  assifi^ned  as  a  ground  • 
for  new  trial. 

4.  Malicious  prosecution — As  the  plaintiff  was  suing  defendant  for  mali- 
ciously prosecuting  him  upon  the  charge  of  obtaining  money  under  false 
pretenses,  the  court  properly  refused  to  instruct  the  jury  that  if  the  plain- 
tiff obtained  the  money  by  reason  of  any  representation  which  afterward 
turned  out  to  be  false  or  untrue,  the  law  was  for  defendant.  Under  this  in- 
Btrnction,  if  plaintiff  had  borrowed  the  money  under  the  promise  to  pay  it 
at  a  stated  time,  and  had  failed  to  pay  it  then,  the  defendant  had  the  right 
to  prosecute  him  for  a  felony. 

Polk  <fe  Hulsewede  for  appellant ;  Sam  Cleaver  for  appellee.-^  t 
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I 
McCain  v.  Bbadfobd,  4bc. 

Filed  October  7,  1891.     Appeal  from  Marion  Circait  Court.     Opinion  of  the 

coart  by  Presiding  Judge  Barbour,  atlirminfr. 

LnuMord's  Hen — Subrogation—^,  rented  the  land  of  appellant  for  the  year 
1887.  While  tenant  under  this  renting  he  brought  upon  the  premises  some 
mulefl,  which  were  subject  to  a  m6rtgHge  to  M.  In  Janunry,  1888.  M.  press- 
ing him,  B.  borrowed  the  money  from  appellee,  giving  him  a  mortgage  on 
the  same  mules,  and  with  the  money  discharged  the  debt  to  M.  Appellf  nt 
now  asserts  a  lien  upon  the  mules  for  the  rent  for  the  year  1888.  Hchi — 
That  even  if  B.  had  rented  the  land  for  the  year  1888,  before  appellee  took 
the  mortgage,  appellee  should  be  subrogated  to  the  rights  of  the  mortgagee, 
whose  debt  was  paid  off  with  his  money,  and,  therefore,  has  a  lien  superior 
to  that  of  appellant. 

Hugh  P  Cooper  for  appellant ;  W.  J.  Lisle  for  appellees. 

HiLii  V.  Thixton,  &o. 

Filed  October  7,  1891.     Appeal  from  Daviess  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  reversing. 
.  1.  Assignment  of  note — Maker  estopped  to  make  defense—  Where  the  maker  of  a 
note,  simultaneously  with  its  execution,  signed*  and  delivered  to  the  payee  a 
writing,  addressed  "To  all  whom  it  may  concern,"  certifying  that  there  was 
"no  offset,  discount,  counter-claim  or  defense"  against  the  nottf,  and  that  it 
woold  be  paid  at  maturity  to  the  payees  or  their  assignees,  he  is  estopped 
as  against  one  who  purchased  the  note  upon  the  faith  of  this  certificate 
from  any  defense  of  want  of  consideration  or  fraud  in  the  execution  of  the 
note,  unless  he  signed  the  certificate  under  duress. 

2.  Duress— To  produce  the  dnress  which  will  vitiate  a  contract,  the  vio- 
lence or  threats  must  be  such  as  are  calculated  to  operate  on  a  person  of 
ordinary  firmness  and  inspire  a  just  fear  of  great  injury  to  person,  reputa- 
tion or  fortune.  The  threat  to  sue  one  and  involve  him  in  an  expensive 
litigation  if  he  does  not  sign  the  contract,  does  nof  amount  to  duress. 

3.  Pleading — As  the  defendant  in  his  answer  pleaded  that  the  note  sued 
on  was  executed  for  a  lightning  rod,  and  that  the  vendors  had  nd  license  to 
sell  lightning  rods,  and  the  court  sustained  a  demurrer  to  that  part  of 
plaintiffs  reply  which  was  responsive  to  that  plea,  the  defendant  was  en- 
titled to  judgment  upon  the  pleadings  as  they  stood  at  the  time  of  the  trial, 
althongh  the  plaintiff's  plea,  to  which  the  court  had  sustained  a  demurrer, 
was  good.  The  plaintiff  should,  however,  upon  the  return  of  the  case,  be 
allowed  to  amend  his  reply. 

4.  /'eddler's  /icense— The  withdrawal  of  one  member  of  a  firm  to  which  a 
peddler's  license  has  been  issued,  does  not  deprive  the  remaining  members 
of  the  firm  of  the  right  to  do  business  under  the  license  evvn  under  a  new 
firm  name. 

J.  A.  Dean  for  appellant  ;  Weir,  Weir  <k  Walker  for  appellees. 

HaBBBB,  <fco.  V.  HUTSON. 

Filed  October  7,  1891.    Appeal  from  Powell  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Young,  reversing. 

1.  Principal  and  agent — A  special  agency  properly  exists  when  there  is  a 
delegation  of  authority  to  do  a  single  act. 

2.  Same — If  a  special  agent  exceeds  the  limited  authority  conferred  on 
him,  the  principal  is  not  bound  by  his  acts,  unless  the  principal  has  held 
him  out  as  possessing  a  more  enlarged  suthority. 

An  agent  antborized  to  collect  a  note  had  no  authority  to  release  one  of 
several  obligors  upon  his  payment  of  a  part  of  the  note,  and  a  written  re- 
lease, indorsed  by  the  agent  on  the  note,  was  not  binding  on  his  principal. 

J.  B.  White  for  appellants  ;  Riddell  £  Fluty  for  appellee. 
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Case  v.  Macket. 

Filed  October  7,  1891.     Appeal  from  Eatill  Conrt  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presidinj?  Jud^e  Barbonr,  affirming. 

1.  Shndfr^lvi  an  action  for  slander,  whenever  the  words  have  a  slander- 
ous meaning  alleged,  not  by  their  own  intrinsic  force,  but  by  reason  of  the 
existence  of  some  extraneous  fact,  this  fac{  must  be  averred  in  a  traversable 
form,  which  averment  is  called  the  inducement.  There  must  then  be  a  col- 
loquium averring  that  the  slanderous  words  were  spoken  of  or  concerning 
this  fact. 

The  petition  in  this  case  alleges  that  defendant,  intending  to  insult  and 
defame  the  character  of  the  plaintiff  in  the  presence  of  numerous  parties, 

used  and  directed  to  the  plaintiff  these  words  :  "You  are  a  d d  old  vote 

seller."  HeU — That  the  petition  is  defective  in  that  there  is  no  allegation 
that  there  had  been  an  election,  and  that  the  plaintiff  had  voted  or  refused 
to  vote,  and  in  fact  no  averment  that  the  words  had  any  reference  to  any 
act  or  doing  of  the  plaintiff. 

2.  Failure  to  give  leave  to  iwiend plt'nding—XiYiOXk  appeal  from  an  order  sus- 
taining a  demurrer  to  and  dismissing  a  petition,  the  mere  fact  that  the 
order  does  not  show  that  plaintiff  was  given  leave  to  amend  will  not  au- 
thorize this  court  to  assume  that  he  was  not  afforded  an  opp'ortunity  to 
amend.  If  a  party  to  whose  pleading  a  demurrer  has  been  sustained  de- 
sires to  amend,  he  should  at  once  offer  an  amendment  or  ask  for  time  in 
which  to  prepare  it. 

W.  H.  and  G.  E.  Lilly  for  appellant;  Robert  Riddell  and  Hugh  Riddell  for 
appellee. 

Habbis  v.  West  &  Co. 

Filed  October  14,  1891.     Appeal  from   Warren    Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbonr,  affirming. 

Liability  of  surety  in  n/f/eal  fio ft d— J] pou  the  dismissal  by  the  circuit  court 
of  an  appeal  from  the  quarterly  court,  the  surety  in  the  appeal  bond  cove- 
nanting that  the  obligors  ''will  satisfy  and  perform  the  judgment  that  shall 
be  rendered  on  the  appeal."  becomes  liable  for  the  amount  of  the  judgment 
rendered  in  the  quarterly  court,  the  effect  of  the  dismissal  of  the  appeal 
being  to  adjudge  that  the  plaintiff  shall  recover  the  amount  of  the  judg- 
ment. 

Edwards  db  Drake  for  appellant;  Thomas  W.  Thomas  for  appellees. 

McCain  v.  Louisville  &  Nashville  Railboad  Compamt. 

Filed  October  14,  1891.     Appeal   from  Marion  Circuit  Court.     Opinion   of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Negltt-ence — Allegation  nnti  proof—V^her^  the  petition  specifies  the  neg* 
ligence  complained  of  the  plaintiff  can  not  recover  upon  showing  a  differ- 
ent character  of  negligence. 

2.  Rejected  pleading  not  properly  identified — The  action  of  the  lower  court  in 
rejecting  an  amended  pleading  will  not  be  reviewed  by  this  court,  where 
there  is  neither  order  of  court  nor  bill  of  exceptions  identifying  the  rejected 
pleading,  or  making  it  u  part  of  the  record. 

8.  Right  to  file  amended  petition — Where  an  amended  petition  is  offered 
after  the  conclusion  of  the  evidence,  and  upon  the  hearing  of  the  opinion 
of  the  court  on  a  motion  for  a  peremptory  instruction,  the  court  has  a 
large  discretion  in  refusing  it. 

H.  P.  Cooper  for  appellant;  W.  J.  Lisle  for  appellee. 

L.  &  N.  Railboad  Company  v.  Bbannan. 

Filed  October  14,  1891.     Appeal  from   Marion  Circuit   Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

1,  Failure  to  give  signal  of  approaching  train — Contributofy  negligence — In 
this  action  against  a  railroad  company  to  recover  for  an  injury  toplaiatiff, 
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alleged  to  have  been  CHUsed  by  the  negligence  of  defendant  in  failing  to 
^ive  any  signal  of  the  approach  of  a  train  to  a  highway  croflsiug,  defend- 
ant's objection  to  the  instructions  because  they  require  no  care  or  caution 
upon  the  part  of  plaintiff  in  approaching  the  crossing  is  not  well  taken,  for 
tne  reason  that  contributory  negligence  is  not  pleaded;  and  further,  because 
the  uncontradicted  evidence  shows  that  plaintiff  used  every  reasonable  pre- 
caution in  approaching  the  crossing. 

2.  Stimf — y//j/r«^//£?wj /r?  yz/rr— An  instruction  telling  the  jury  that  it  was 
the  duty  of  the  company  on  approaching  the  crossing  "to  sound  its  whistle 
or  ring  its  bell,  or  give  other  loud  signal/'  was  not  prejudicial  to  the  de- 
fendant, as  the  jury  must  have  understood  that  it  meant  such  a  signal  as 
would  have  enabled  a  traveler  on  the  *  highway  by  the  exercise  of  ordinary 
care  and  prudence  to  understand  that  a  train  was  approaching. 

3.  Excessive  vt'rdiit — As  the  plaintiff  was  seriously  injured,  was  confined 
by  her  injuries  for  near  three  mouths,  and  was  still  suffering  from  them 
at  the  time  of  the  trial,  more  than  a  year  after  they  were  received,  a  verdict 
for  f2,000  was  not  excessive. 

Wm.  Lindsay,  W.  J.  Lisle  and  H.  W.  Brace  for  appellant;  H.  P.  Cooper 
for  appellee. 

L.  AN.  R.  R.  Co.  V.  BoABMAN. 

Filed  October   14.  1801.     Appeal   from   Mapion   Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Failure  to  :^»rc  si^nai  of  train's  approach  to  crossing  In  this  action  against  a 
railroad  company  to  recover  for  an  injury  to  plaintiff,  resulting  from  the 
frightening  of  her  horse  by  a  passing  train,  the  plaintiff's  complaint  being 
that  the  defendant  failed  to  give  the  usual  signal  of  the  approach  of  the 
traiUf  the  fact  that  the  evidence  showed  that  the  plaintiff  was  driving  a 
horse  which  was  afraid  of  the  cars  did  not  entitle  the  defendant  to  an  in- 
struction telling  the  jury  that,  though  "the  signals  of  the  train's  approach 
to  the  crossing  were  not  given,  yet  it  iliey  believe  the  accident  would  never- 
theless have  happened  by  plaintiff's  mare  becoming  frightened  at  the 
train,  they  should  find  for  the  defendant."  The  effect  of  such  an  instruc- 
tion would  be  to  relieve  the  compauy  from  any  duty  to  one  who  drives  a 
horse  which  is  afraid  of  the  cars. 

W.  J.  Lisle,  Wm.  Lindsay  and  H.  NV.  Bruce  for  appellant;  H.  P.  Cooper 
for  appellee. 

ScHULii  V.  Bbooks. 

Filed  October  15.  1891.     Appeal  from  Union  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  affirming. 

Partufrshil> — Lmltitity  Jor  hnses — Where  two  persons  agree  to  embark  in 
an  adventure  or  to  carry  on  a  trade  for  their  mutual  benefit,  one  to  furnish 
the  money  and  the  other  to  perform  the  labor  and  services  incident  to  the 
business,  each  to  share  the  profit,  he  whose  capital  was  labor  will  not  be 
liable  to  him  whose  capital  was  money  for  contribution  for  any  loss  of  capi- 
tal. But  where  two  persons  combine  their  capital  or  their  capital  and  labor 
in  a  common  undertaking,  the  losses  as  well  as  the  profits,  nothing  else 
appearing,  should  be  shared  by  each. 

In  this  cabe  the  conduct  of  the  parties  in  connection  with  their  business 
was  such  as  to  show  that  they  intended  to  be  and  were  partners  in  money 
borrowed  from  bank,  which  constituted  their  capital,  and,  consequently,  the 
losses  as  well  as  tha  profits  were  intended  to  be  shared  between  them. 

J.  W.  Marshall  for  appellant;  H.  X.  Morton  for  appellee. 

LouiaviLLB  k,  NAHHviiiLK  Railboad  Compamt  v.  Bbumhktt. 

Filed  October  14,  1891.    Appeal   from    Whitley  Court  of   Common    Pleas. 

Opinion  of  the  court  by  Judge  Young,  reversing. 

1.  Raiiroads — Killing  of  stock  on  track — Instructions  to  jury — The  paramount 
daty  of  the  employes  in  charge  of  a  railroad  train  is  to  watch  with  the  ut- 
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in08t  diliL(ence  over  the  safety  of  the  persons  and  property  in  their  charge^ 
subject  to  which  it  it*  their  duty  to  use  reasonable  care  to  avoid  unnecensary 
injury  to  animals  straying  upon  the  road.  And  to  this  end  it  is  the  duty  of 
the  engineer  to  keep  a  lookout  ahead  of  the  train  to  see  that  the  track  is 
clenr  of  all  obstructions,  but  the  law  does  not  require  that  he  shall  keep  his 
eyes  constantly  on  the  track  in  front  of  him,  but  only  that  he  shall  use  rea- 
sonable diligence  and  caution  in  the  discharge  of  this  duty. 

In  this  action  against  a  railroad  company  to  recover  for  *he  killing  of 
plaintiff's  stock  by  one  of  the  company's  trains,  the  court  erred  in  instruct- 
ing the  jury,  in  leaving'it  to  them  to  determine  what  was  the  use  of  ''proper 
care-'  upon  the  part  of  the  engineer  in  looking  ahead. 

2.  ^ivV/tv/i-^  — It  was  error  to  permit  the  plaintiff  to  prove  that  the  com- 
pany had  not  paid  him  anything  to  fence  the  track  through  his  land. 

Wra.  Lindsay  for  appellant;  C.  W.  Lester  for  appellee. 

Watbon  y.  Johnson,  dko. 

Filed  October  14,  1891.     Appeal  from    Webster  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  Affirming. 

1.  Mistake  in  ctp/tea/ do»t/— To  this  action  upon  an  appeal  bond,  executed 
for  the  purpose  of  an  appeal  to  the  circuit  court  from  a  judgment  of  the- 
qnarterly  court  upon  a  former  appeal  bond,  a  mistake  in  the  bond  upon 
which  the  quarterly  court  judgment  was  rendered  constitutes  no  defense. 

Same — The  surety  in  an  appeal  bond  can  not  escape  liability  upon  the 
ground  that  by  a  mistake  of  the  clerk  he- was  made  to  execute  a  different 
bond  from  that  he  intended  to  execute. 

John  O.  Bailey  for  appellant;  G.  H.  Lowery  for  appelless. 

Wbight  v.  Rothsohijld's  Sons  &  Co. 

Filed  October  14,  1891.    Appeal  from  Louisville  Law  and  Equity  Courts  I 

Opinion  of  the  court  by  Judge  Young,  affirming,  | 

1.  Landlotits  lien — All  valid  liens  upon  the  personal  property  of  a  tenant,  \ 
created  before  the  property  was  carried  upon  the  leased  premises,  will  pre- 
vail against  the  lien  of  the  landlord.     But   if  a  valid   lien  is  created  while 

the  property  is  upon  the  leased  premises,  then  the  lien  thus  created  is  sub- 
ordinate to  that  of  the  landlord,  provided  he  enforces  his  lien  within  the 
time  fixed  by  statute. 

In  this  case  the  question  whether  the  bar-room  fixtures  of  the  tenant,, 
upon  which  appellant  asserts  a  landlord's  lien,  were  placed  upon  the  leased  | 

premises  before  appellee's  mortgage  lien  was  created  was  a  question  of  fact,  | 

and  as  this  court  concurs  with  the  chancellor  in  his  finding,  that  the  fixtures 
were  carried  upon  the  premises  after  the  mortgage  lien  was  created,  that 
lien  is  superior  to  the  lien  of  the  landlord. 

2.  A  morti;;ase  is  not  valid  against  creditors  until  acknowledged  or  proved  ac- 
cording to  law  and  lodged  for  record. 

James  W.  Garrison  and  Charles  A.  Wilson  for  appellant;  Kohn,  Baird  Jk 
Speckert  for  appellees. 
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Sti'lts  v.  Sale. 

I  lulled  Sept.  12,  1891.) 

Hofucsttiui—Th^  existence  of  a  family  living  with  the  hou-sekeoper  on  his- 
land  irt  neces-^ary  for  the  creation  of  a  horaestend  right  in  him,  but  after  the 
right  has  vested  it  will  lontiHiic  after  the  family  has  ceased  to  exist 
by  reason  of  death,  marriage  or  otherwise,  so  \o\\\r  as  the  housekeeper  live* 
as  such  upon  the  land. 

A.  C.  Rucker  and  C.  B.  Seymour  for  appellant. 

Abbott  <fe  RutledKe  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  appeal  presents  a  sinj^le,  but  hitherto  undecided,  question  by 
this  court. 

When  the  appellee,  H.  H.  Sile,  in  18G4  first  came  into  the  occu- 
pancy of  the  property  in  contest,  and  in  wn:(»h  he  has  a  life  estate* 
he  was  undoubtedly  a  bona  fide  housekeeper  with  a  family. 

It  then  consisted  of  a  wife  and  five  children,  and  that  he  then  ac- 
quired a  homestead  right  in  the  property  is  beyond  question. 

He  has  occupied  it  as  a  housekeeper  ever  since.  In  1883,  when 
this  suit  was  brought  upon  a  return  of  7udla  bona  to  subject  what- 
ever property  he  had  to  the  payment  of  the  appellant's  debt,  his 
family  had  narrowed  to  one  daug:hter,  an  invalid  brother,  and  his 
mother-in-law,  and  since  October,  1887,  although  a  housekeeper  on 
the  property,  he  has  by  reason  of  death  and  marriage  had  no  family 
whatever,  within  the  legal  meaning  of  that  term,  living  with  him. 
Brooks,  <fec.  V.  Collins,  11  Bush,  622.    It  is,  therefore,  claimed  that 
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it  is  not  now  exempt  lo  him  as  a  homestead,  but  is  liable  to  the  ap- 
pellant's debt. 

Our  statute  exempts  to  the  debtor  as  a  homestead,  land  worth  not 
over  $1,000,  if  he  be  a  bona  fide  housekeeper  with  a  family  of  this 
Commonwealth.  The  nature  of  this  right  is  not  fixed  by  the  stat- 
ute by  name. 

He  may  sell  the  property,  but  is  divested  of  the  right  to  it,  if  he 
permanently  abandons  it  as  his  home. 

It  may  perhaps  be  said  to  be  a  qualified  estate. 

It  continues  after  his  death  for  his  widow  during  h«r  occupancy 
of  it,  though  there  be  no  children.  Gay  v.  Hanks,  81  Ky.,  552  [5 
Ky.  Law  Rep.,  578]. 

The  husband  has  the  like  right  in  the  homestead  of  the  deceased 
wife.  This  court  has  decided  that  where  the  right  is  thus  diriva- 
tive,  the  having  of  a  family  is  not  necessary  to  its  continuance.  It 
is  to  the  creation  of  the  right  at  the  outset  in  the  husband  or  wife, 
but  not  to  the  continuance  of  it  in  the  survivor.  Ellis  v.  Davis,  11 
Kv.  Law  Rep.,  893. 

In  this  case,  however,  there  is  no  derivative  right  of  homestead. 
The  property  belongs  to  the  husband,  who  is  the  debtor  and  is 
claiming  it  as  exempt  to  him  as  a  homestead. 

Undoubtedly  the  having  of  a  family  was  necessary  to  the  cre^ilion 
of  the  right  in  him,  but  is  it  necessary  to  the  continuance  of  it? 

While  e-isential  to  its  coming  into  existence,  yet  when  it  has  once 
vested  in  the  debtor,  does  he  lose  it  by  death  or  the  marriage  of  his 
children,  leaving  him  alone,  but  still  a  housekeeper  in  the  occu- 
pancy of  the  pr(>i)erty? 

The  statute  makes  no  express  mention  in  this  respect.  We  must, 
therefore,  look  to  its  general  scope  and  s[>irit  for  guidance,  the  right 
being  the  creation  of  it. 

It  is  urged  with  force  that  the  homestead  exlunption  is  for  the 
benefit  of^  tli(»  family,  and,  therefore,  where  this  family  relation 
does  not  exist,  there  is  no  homestead  exemption.  In  other  words, 
the  reason  for  the  rule  ceasing,  the  rule  ceases. 

This  is  true  as  to  the  coming  into  existence  of  the  Iwmestead  right, 
and  it  is  no  doubt  also  true  that  the  j)rimary  object  of  the  statute 
was  the  protection  of  families  from  want,  and  the  giving  to  them  a 
shelter,  yet  the  fact  that  the  statute  giv^s  the  homestead  of  the  de- 
ceased wife  to  the  husband  during  his  occupancy  of  it,  although  lie 
has  no  family,  shows  that  it  was  not  intended  to  provide  for  the 
wife  and  children  alone.  He,  in  such  a  case,  does  not  become 
homeless. 

Can  it  well  be  supposed  that  the  Legislature  intended  that  in  the 
event  of  the  death  of  the  wife  owning  the  homestead  the  benefit  of 
it  should  continue  to  the  husband  during  his  occupancy,  although 
he  has  no  family,  and  yet  that  if  he  be  the  owner  of  it  and  his  wife 
or  children  die,  or  the  latter  marry  and  leave  him,  his  right  lo  the 
exemption  ceases?  If  so,  it  is  a  singular  state  of  case;  and  if  so,  it 
is  equally  true  of  the  wife,  where  she  owns  the  homestead.  In  the 
event  of  the  husband's  death  owning  the  homestead,  she  takes  it  as 
survivor,  so  long  as  she  occupies  it,  although  she  has  no  family;  but 
if  she  owns  it,  and  her  husband  dies,  there  being  no  longer  any 
family,  her  homestead  right  ceases. 

Why  should  not  the  original  owner  have  a  right  equal  to  the  sur- 
vivor, and  why  should  not  the  law  favor  the  latter  equally,  at  least, 
with  the  former  ? 

Is  the  party  to  be  worsted  because  he  owns  the  property?  Can 
any  reason  be  given  why  the  same  right  should  not  exist  as  to  his 
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4>wn  property  as  is  given  to  him  in  his  wife's  property  after  her 
death?  Ought  not  his  chum  to  a  homestead  in  his  own  property  as 
against  his  own  creditors  to  be  as  much  regarded  as  his  claim  to 
one  in  her  property  after  her  death? 

The  construction  here  contended  for  by  the  crei^tor  should  not  be 
given  to  a  statute,  which  was  enacted  from  a  spirit  of  liberality  to- 
ward the  debtor 

The  Massachusetts  statute  of  1855  limited  the  homestead  exemp- 
tion to  a  ''householder  having  a  family/'  It  continued  it  to  the 
widow  a*nd  children  after  his  death,  but  contained  no  provision  for 
its  continuance  to  the  husband  after  thedeath  of  his  wife  and  the  de- 
parture of  his  children;  but  the  Supreme  Court  of  that  State  held  that 
his  right  was  not  thereby  lost-so  Jong  as  he  continued  to  occupy  the 
property  as  his  home,  sajnng::  "Any  other  construction  would  ren- 
der a  husband,  who  had  been  deprived  of  his  family  by  accident  or 
disease,  or  by  their  desertion-,  without  any  lault  of  his,  liable  to  be 
instantly  turned  out  of  his  homestead  by  his  creditors."  Gilloway 
V.  Brown,  12  Allen,  30. 

This  case,  and  other  somewhat  kindred  ones,  are  cited  in  section  72 
•of  Thompson  on  Homesteads,  with  apparent  approval,  and  while 
the  Massachusetts  statute,  as  well  as  that  of  Illinois,  denominates 
the  right  as  "an  estate  of  homestead,'*  while  our  own  merely  ex- 
empts land  worth  §1,000  as  a  homej«.tead,  yet  the  case  last  cited,  as 
well  as  Kimbrel  V.  Willis,  \)2  111.,  494,  and  Kessler  v.  Draub,  51 
Texas,  575,  are  so  far  kindred  to  this  tme  as  to  merit  citation.  True, 
'  the  question  is  one  of  statutory  construction,  and  the  decisions  in 
other  States  are  of  value  only  so  far  as  their  statutes  are  like  our 
own;  but  considering  the  entire  act,  and  the  spirit  which  led  to  its 
enactment,  it  seems  to  us  its  only  rCfisonable  construction  is  that 
while  the  having  of  a  family  is  necessary  to  the  creation  of  the 
homestead  right,  that  this  is  not  necessary  to  its  continuance.  It  is 
not  necessary  to  inquire  why  this  was  made  a  necessary  condition  to 
its  creation.  The  statute  in  suhstance  says  so,  but  it  does  not  provide 
that  it  is  necessary  to  its  continuance,  and  in  order  to  harmonize 
and  render  consistent  and  reasonable  its  other  provisions,  it  should 
not,  in  our  opinion,  be  so  construed. 

Here  the  debtor  was  invested  with  the  right;  it  existed  when  this 
suit  was  brought;  he  has  done  nothing  to  release  or  forfeit  it,  and 
in  our  opinion  is  still  entitled  to  it,  being  yet  a  housekeeper  on  the 
property,  although  by  misfortune  he  no  longer  has  a  family. 

Judgment  affirmed. 


Newburger  v.  Adams. 

(Filed  Sept.  19,  1891.) 

1.  Contract  of  saU  of  land— Mutuality — Statute  of  frauds — An  executory  con- 
tract of  sale  of  land  can  not  be  enforced  by  either  the  vendor  or  vendee, 
unless  it  la  mntually  bindintj.  mutuality  being  an  essential  element  in  every 
•oontract.  When  N.  delivered  a  written  offer  to  purchase  A.'s  land  to  A.'s 
Agent,  which  A.,  by  written  endorsement  thereon  accepted,  the  sale  thus  made 
-will  not  be  enforced  against  N.  when  both  the  offer  to  purchase  and  the 
^written  acceptance  of  it  were  retained  by  A.,  and  never  delivered  to  N.;  the 
latter  could  not  have  enforced  the  contract  against  A.  The  mere  fact  that 
A.  had  verbally  promised  to  deliver  the  written  acceptance  to  N.  did  not 
Tender  the  contract  binding  upon  A.  Such  a  case  is  similar  to  the  one 
^here  a  vendor. executes  a  bond  for  title  and  retains  it  in  his  own  possession 
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and  then  asks  to  enforce  its  terms  against  the  vendee.     Delivery  in  sQch  a 
ease  is  essential  in  order  to  perfect  the  contract. 

2.  Interest — Where  a  contract  of  sale  stipalates  that  deferred  payments, 
are  to  be  made  in  one  and  two  years  from  tbe  date  of  sale,  interest  does. 
not  beein  to  ran  until  the  payments  respectively  become  due. 

Abbott  &  Rutledge  for  appellant. 

B.  F.  Camp  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  bv  Jud^e  Pr^^or. 

The  petition  filed  in  the  court  below  seeks  to  enforce  a  contract  of 
sale  of  certain  real  estate  in  the  city  of  Louisville. 

The  question  arises  from  the  action  of  the  court  in  ovorrulin«r  a 
general  demurrer  to  the  petition,  and  if  the  statements  of  the 
plaintiff  show  the  contract  to  be  within  the  statute  of  frauds,  the 
demurrer  should  have  been  sustained. 

The  entire  doctrine  as  recognized  and  settled  by  this  court  on  this 
subject,  is  found  in  the  case  of  Usher's  ex'ors  v.  Flood,  83  Ky.,  ^H^ 
where  it  is  held  that  such  a  contract  must  be  mutual  and  binding 
on  both  parties,  else  it  will  not  be  enforced.  If,  therefore,  the  con- 
tract is  binding  on  Adams,  the  vendor  (and  appellee},  it  must  be 
held  binding  on  the  appellant.  The  owner  and  vendor,  Adams,  is 
seeking  to  compel  Xewberger,  the  vendee,  to  accept  the  title,  but  as 
said  in  the  brief  of  counsel,  mutuality  being  the  essence  of  a  con- 
tract, if  not  binding  on  the  plaintiff  the  defendant  is  under  no  obji- 
gation  to  comply. 

On  the  Hth  of  June,  1880,  the  defendant,  J.  L.  Newberger,  made 
a  written  proptmition  to  V.  8.  Cline  &  Co.,  agents  of  Adams,  to  pur- 
chase the  house  and  lot  as  follows  : 

V.  R.  Cline  &  (V).,  agents  for  W.  P.  Adams. 
I,  the  undei*slgned,  do  hereby  otfer  and  as?ree  to  pay  you  $.3,2<H»  for 
thirty  feet  of  grouml  on  south  side  of  Madison  street  and  between 
8th  and  9th  slroets,  of  Louisville,  Ky.  (house  No.  821),  sa'd  ground 

and  improvements  being  the  same  conveyed  to  you  by 

for  which  I  agree  to  pay  $l,00n  cash,  balance  in  equaf  payments  of 
one,  two  and  three  years.  Signed, 

J.  L.  Nkwberger. 

This  writing  was  received  by  Adams,  and  on  it  he  made* this  in- 
dorsement: 
.     '*I  will  accept  the  $3,200  for  the  above  described  property,  $1,000 
in  cash  and  the  balance  in  equal  payments  of  one  and  two  vears. 

Signed,        \V.  P.  Adams." 

It  is  alleged  **this  change  in  the  payments  was  agreed  \o  by  both 
parties,  and  that  a  deed  was  to  be  made  and  the  notes  executed  in 
accordance  therewith ;  that  a  deed  was  made,  examined  and  ap- 
proved by  the  defendant,  and  the  notes  executed,  but  not  delivered; 
that  the  plaintiff  tendered  the  deed  and  demanded  the  cash  pay- 
ment and  the  delivery  of  the  notes,  but  the  defendant  refused  to 
accept  the  deed  or  deliver  the  notes.'* 

The  trouble  in  this  case,  it  seems  to  us,  is  the  failure  to  allege  that 
the  writing  upon  which  the  proposition  of  purchase  was  made  by 
the  defendant,  and  the  endorsemeat  of  an  acceptance  by  theplaintifT 
changing  the  time  of  payment,  was  ever  delivered  to  the  defendant 
or  to  any  one  authorized  to  receive  it  for  him.    The  appellee  held 
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the  bond  for  title,  as  Veil  as  the  deed,  and  the  appellant  had  no 
written  evidence  of  any  sale  by  the  defendant  to  .him  of  the  realty 
in  question.  It  is  not  averred  that  it  was  held  by  Cline  &  Co.  as  the 
ao:ents  of  the  defendant,  or  any  ac»t  of  the  latter  touching  the  sale 
except  his  paroj  promise  to  comply  with  its  terms. 

If  the  appellant  had  sued  Adams  to  enforce  the  contract,  he  could 
have  -esponded  that  the  writinj^:  had  never  been  delivered,  either  to 
the  defendant  or  to  any  one  for  him,  and  a  mere  parol  promise  to 
deliver,  would  not,  upon  such  a  state  of  facts,  be  enforced.  If,  on 
the  other  hand,  the  writing  had  been  delivered  to  the  defendant 
upon  his  (the  defendant's)  promise  to  pay  the  money  as  allejj^ed, 
that  part  of  the  ajjreement  consenting,  if  merely  to  a  chanjje  as  to 
the  time  of  payment,  althoujjh  in  parol,  would  have  been  enforced. 

It  woulci  have  been  a  bond  for  title  delivertni  by  the  vendor  to  the 
vendee,  and  the  latter's  promise  to  pay,  whether  in  parol  or  in  writ- 
ing, could  have  been  enforced.  As  it  now  appears,  the  obligation 
to  co'tiply  is  on  the  defendant  alone.  The  plaintiff  has  the  contract 
in  his  pocket  and  tendered  a  deed  upon  a  mere  parol  promise  to  pay. 
It  presents  a  case  where  the  vendor,  although  executing  a  bund  for 
title,  retiuns  it,  and  then  asks  to  enforce  its  terms.  The  delivery  to 
the  vendee  is  in  such  a  case  essential  in  order  to  perfect  the  agree- 
ment, and  without  it  the  contract  is  not  complete. 

Again,  by  the  terms  of  the  written  acceptance,  the  deferred  pay- 
tnents  were  to  be  made  in  one  and  two  years  from  the  day  of  sale, 
and  no  interest  shsuld  have  been  charged  the  vendee  until  ihe  pay- 
ments matured,  even  if  the  facts  alleged  authorized  the  relief. 

For  theae  reasons,  the  judgment  below  is  reversed  and  remanded, 
with  directions  to  sustain  the  demurrer,  and  for  proceeaings  consist- 
ent with  this  opinion. 


Louisville  Courier- Journal  Co.  v.  Commonwealth. 
{Filed  ^e)jt.  19,  1891.) 

1.  T/ii'  St ttnte  inipo^ini^ penalties  for  the  fidiwrtisin'^  of  lotteries^  and  the  sale  of 
their  tickets  in  this  State,  is  penal  in  its  character,  and,  therefore,  must  be 
strictly  construed,  but  not  so  as  to  defeat  the  purpose  of  its  enactment. 

2.  Advertisement  of  lotteries— In.iictmeitt — The  advertisement  in  this  State  of 
a  lottery,  which  exists  and  is  conducted  in  another  State  and  of  the  sale  of 
its  tickets,  is  not  a  violation  of  chaptar  29,  article  23,  section  ft,  General 
Statutes,  unless  the  advertisement  indicates  where  the  tickets  may  be  bought 
or  obmined  in  this  State. 

An  indictment  for  such  advertisement  is  fatally  defective  unless  it  avers 
that  the  advertisement  indicated  where  such  tickets  could  be  bought  or  ob- 
tained in  this  State. 

F.  Hagan  for  appellant. 

Nat  A.  Porter  and  P.  W.  Hardin  for  appellee. 

Appeal  from  Warren  Circuit  Court, 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  the  Courier- Journal  Compmy,  was  indicted  for, 
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advertising  the  Louisiana  State  Lottery  and  the  sale  of  Its  tickets 
under  chapter  29,  article  23,  section  o,  which  provides  : 

** Whoever  shall  advertise  or  give  public  notice  of  any  lottery, 
ticket,  or  other  thin^:  mentioned  in  the  btst  two  sections,  being  for 
sale  or  exchanj^e,  or  set  up  or  e>  hibitany  sign,  symbol  or  other  repre- 
sentation of  a  lottery,  or  the  drawing  of  a  lottery,  Indicating  where 
the  same  may  be  bougrht  or  obtained  in  this  State,  shall  incur  the- 
like  penalty  as  in  those  sections  named.'' 

The  indictment  does  not,  as  would  have  been  the  better  plan,  set 
out  the  advertisement  in  ha^c  verba;  nor  does  it,  in  setting  forth 
the  acts  constituting  the  offfense,  aver  that  the  advertisement  showed 
that  the  tickets  could  be  obtained  in  this  State.  The  question  is» 
therefore,  presented,  whether,  under  the  statute,  which,  being  penal,, 
must  be  strictly  construed,  but  not  so  much  so  as  to  defeat  the  pur- 
pose of  its  enactment,  a  person  who  advertises  a  lottery,  which  is 
conducted  in  another  State,  or  the  sale  of  its  tickets,  is  gailty  of  a 
violation  of  the  statute,  unless  the  advertisement  indicates  where 
the  tickets  may  be  bought  or  obttiined  in  this  State.  In  brief,  do 
the  words  ''indicating  where  the  same  may  be  bought  or  obtained 
in  this  State^'^^  limit  the  entire  preceding  part  of  the  section  to  acts^ 
done  in  this  State?  The  appellant  contends  they  do,  while  the  ap- 
pellee insists  that  they  only  apply  to  the  setting  up  or  exhibiting  of 
a  "sign,  synjbol  or  other  representation  of  a  lottery  or  the  drawing^ 
of  a  lottery." 

The  language  of  the  statute  is,  by  no  meana,  so  plain  as  to  place 
its  meaning  beyond  dispute. 

The  Legislature  may  not  only  forbid  the  operation  of  lotteries  in 
this  State,  but  the  sale  in  this  State  of  the  tickets  of  a  lottery  con- 
ducted in  another  State.  This  has  been  done  by  the  preceding  sec- 
tions of  our  statute ;  and  this,  to  some  extent,  serves  to  show  that 
the  words,  *-in  this  State,''  were  intended  to  limit  its  operation  ta 
advertisements  of  the  sjile  of  tickets  in  this  State. 

The  words,  **  where  the  same  may  be  bought  or  obtained  in  this 
State,"  certainly  refer  to  the  tickets" of  the  lottery,  and,  therefore,  to 
the  first  clause  of  the  section,  because  Ihey  are  not  named  in  the 
second  one,  but  they  were,  doubtless,  intended  to  apply  to  both. 

It  is  urged  that  it  can  not  well  be  supposed  the  Legislature  in- 
tended to  protect  the  people  of  this  State  ir.)m  a  home  lottery,  and 
yet  allow  them  to  he  subjected  to  the  temptations  of  a  foreign  one ; 
and  that  it,  therefore,  intended  to  forbid  the  advertisement  of  all 
lotteries,  whether  located  in  or  out  of  the  State,  and  the  sale  of  the 
tickets,  whether  within  or  without  the  State. 

The  claim  upon  the  other  side,  however,  that  it  was  only  intended 
to  forbid  the  advertisement  of  a  lottery  conducted  within  the 
State,  and  the  traffic  in  lottery  tickets  within  the  State,  whether 
those  of  a  home  or  foreign  lottery,  is  not  without  reason  to  support 
it  This  is  an  age  of  newspapers.  In  this  country  they  circulate 
every  where.  They  wield  an  infiuenc.^  beyond  estimate.  They  are 
not  contined  to  the'  locality  where  they  are  published.  They  go  to 
all  parts  of  the  country  and  into  every  workshop  and  home  in  the 
land.  The  newspapers  of  one  Comnionwealth  are  daily  read  in 
other  Commonwealths  of  this  country.  Perhaps  where  one  is  pub- 
lished lotteries  are  allowed,  as  is  the  case  in  Louisiana. 

Perhaps  there  they  are  legalized  and  promoted  by  legislative  aid, 
and  it  is  entirely  legitimate  for  the  newspapers  published  thereto 
advertise  their  existence  and  the  traffic  in  their  tickets.  Those  very 
papers  circulate  in  our  State  and  are  daily  read  here.  Their  exclu- 
sion would  not  be  advisable  or  practical. 


Digitized  by  VjOOQ IC 


J 


TRABUNE    V.   COMMONWEALTH.  343 

Our  Leorishiture  doubtless  did  not  intend  to  subject  their  publish- 
ers to  prosecution  every  time  one  of  their  papers,  containing  a  lottery 
advertisement,  circulated  in  this  State,  and  it  may  have  thought 
it  would  be  unwise  to  discriminate  in  favor  of  them  and  against  our 
own  press,  but  that  it  would  be  best,  as  is  no  doubt  true,  to  go  so 
far,  at  least,  as  to  forbid  the  advertisement  of  any  lottery  located  in 
this  State,  and  the  traffic  within  our  State  in  lottery  tickets,  whether 
those  of  a  home  or  foreign  lottery. 

We  must,  however,  eniorce  the  law  as  we  find  it.  It  it  not  for  us 
to  determine  what  would  be  the  best  policy,  and  we  allude  to 
the  matter  only  by  way  of  showing  that  the  Legislature  may  have 
been  moved  to  enact  the  statute,  as  we  understand  it,  for  the  rea- 
son indicated. 

Both  from  its  language  and  the  light  afforded  by  its  context,  it 
seems  to  us  it  denounces  the  advertisement  of  lottery  tickets  being 
for  sale  in  this  State,  and  not  the  advertisement  of  the  existence  of 
a  lottery  out  of  this  State  and  the  sale  of  its  tickets  elsewhere  than 
in  this  State. 

The  advertisement  must  show  where  the  tickets  may  be  obtained 
in  this  State,  and  the  indictment  must  aver  it. 

This  indictment  18,  therefore,  defective,  and  the  judgment  is  re- 
versed, with  directions  to  sustain  the  demurrer  to  it. 


Tbabune  V,  Commonwealth. 
iFihd  Sept.  22,  \%^\—Kot  to  be  reDorted.) 

1.  Criminal  laic — Continuance — Prejudicial  error — Where  the  defendanVft 
affidavit  for  a  conttnaance  shows  that  his  absent  witnesses  would  state  facts 
material  to  his  defense  and  that  propar  dili>?exice  has  been  exercised  to  ae- 
cnre  their  attendance,  he  is  entitled  to  a  continnance,  nnless  the  statements 
of  the  affidavit  are  admitted  as  trae.  Bnt  if  on  the  trial  substantially  th» 
name  facts  as  those  stated  in  such  affidavit  are  proven  by  the  Commonwealth 
and  by  the  defendant's  witnesses,  the  failure  to  ^rantsnch  contiuaance  does 
not  prejudice  defendant's  substantial  rights. 

2.  Same — Evidence — Accused,  indicted  for  murder,  may  show  that  deceased 
was  a  violent  and  dangerous  man  by  provin^r  his  general  reputation  in  that 
respect,  but  evidence  of  witnesses  that  they  knriU  deceased  to  be  violent  and 
dani^erous,  ^.,  is  incompetent. 

C.  W.  Lester  for  appellee. 

\V.  J.  Kendrick  for  appellant. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  ai»pellant  and  Peter  Bly  and  other  negroes  were  assembled 
in  one  of  the  houses  that  belonged  to  the  East  Tennessee  Company's 
coal  mines  in  Whitley  county,  Kentuclcy,  for  the  purpose  of  gamb- 
ling. During  the  progress  of  the  game,  the  appellant  strucl?  Bly  on 
the  head  with  a  bf»d  slat,  which  blow  killed  him.  The  appellant 
having  been  tried  for  said  killing  and  convicted  of  the  crime  of 
manslaughter,  he  has  appealed. 

He  complains,  first,  that  the  court  erred  in  overruling  his  motion 
for  a  continuance.  The  affidavit  disclosed  that  a  **few  minutes" 
before  Bly  was  killed  he  had  his  hand  under  his  coat,  and  upon  his 
pistol,  and  was  cursing  and  threatening  the  appellant,  and  appellant 
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told  him  he  knew  he  was  armed,  and  to  lay  down  his  pistol,  and 
the  appellant  "would  flgrht  him  a  fair  fight;''  that  Hly  admitted  he 
had  a  pistol,  and  said  he  would  kill  the  appellant,  4&e. 

These  facts  were  material,  and  proper  diligence  having  been  used, 
entitled  the  appellant  to  a  continuance.  But  on  the  trial  sr.bstan- 
tially  the  j^anie  facts  were  proved  by  the  Con»monweaIth,  and  they 
were  fully  proven  by  the  witnesses  for  defense,  one  of  the  witnesses 
mentioned  in  the  attidavit  being  of  the  number.  The  sting  having 
been  taken  out,  the  substantial  rights  of  the  appellant  were  not 
prejudicetl. 

Second.  The  appellant  offered  to  prove  by  a  number  of  witnesses 
that  they  knew  deceased  to  be  a  violent  and  dangerous  person,  Ac, 
but  the  court  differing  from  him  as  to  his  right  to  such  evidence, 
allowed  him  to  prove  the  general  reputation  of  deceased  in  that 
regard.  This  is  certainly  the  correct  general  rule,  and  if  it  be  a  fact 
that  appellant's  personal  knowledge  of  the  disposition  of  the  de- 
ceased would  entitle  him  to  the  personal  knowledge  of  others,  in 
that  regard,  as  corroborating  evidence,  he  failed  to  testify  that  he 
had  such  knowledge  or  information.  But  it  seems  to  us  that  the 
general  character  of  the  deceased  would  furnish  sutiicient  corrobo- 
rating evidence  of  such  knowledge,  and  at  the  same  time  would 
presumably  prove  such  knowledge.  Tlie  court's  instruction  as  to 
self-defense,  manslaughter,  reasonable  doubt  and  the  influence  of 
such  doubt  upon  the  degree  of  punishment  and  acquittal,  Ac,  were 
clear,  full  and  complete. 

The  judgment  is  affirmed. 


L.  &  N.  K.  R.  Co.  V.  P0TT8,  adm'r. 
(I'iled  Sept.  22,  1891.) 

1.  Railroaii—  Wilful  ncgUct^-h.  railroad  company  is  guilty  of  wilful  Bej»- 
lect  if  it  permits  cars  that  have  been  xletached  from  an  engine  to  move 
along  its  miin  truck  iu  a  city  or  town  without  placing;  some  of  its  servants 
in  such  position  that  they  can  >?ive  warning  of  the  approach  and  control 
the  movements  of  such  cars.  It  is  not  sufficient  prudence  merely  to  have 
such  moving  cars  under  the  control  of  a  servant,  unless  the  servant  is  in  a 
a  position  to  ^ive  warning  of  their  approach. 

2.  Same — A  servant  of  a  railroad,  whose  duties  at  times  require  him  to  be 
upon  the  main  track,  is  not  guilty  of  wilful  neglect  in  failing  while  there  to 
be  on  the  lookout  for  the  approach  of  moving  cars  which  have  no  one  upon 
them  to  give  warning  of  their  approach. 

Durham  <fe  Jacobs  and  Wm.  Lindsay  for  appellant. 
R.  J.  Breckinridge  and  Robort  Harding  for  appellee. 
Appeal  from  Boyle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  brought  this  action  against  the  appellant  to  recover 
damages  for  killing  by  wilful  neglect  his  intestate,  an  employe  of 
the  appellant,  and  recovered  judgment  for  $5,000.  From  that  judg- 
ment the  appellant  has  appealed. 

There  is  no  dispute  as  to  the  fact  of  the  killing. 

The  evidence  shows  that  the  <luty  of  the  deceased  was  to  enter  in 
a  book  the  number  of  the  cars  standing  on  the  appellant\s  side  track 
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at  Junction  City,  a  town  of  about  400  inhabitants,  and  point  them 
out  to  the  engineer,  when  he  wished  to  attach  them  to  his  engine. 

Thp  evidence  is  to  the  ettect  that  there  were  several  box  cars 
standing  on  the  appellant's  «ide  track,  and  the  appellant's  entrineer 
had  detached  his  engine  on  the  main  track  from  six  or  seven  box 
cars,  with  a  view  of  getting  on  the  side  track  and  taking  certain  box 
cars  standing  thereon,  and  in  cutting  loose  from  said  train  he  gave 
it  a  sufficient  pull  to  cause  it  to  run  up  grade  to  where  the  i)ublic 
road  crosses  the  main  track  and  beyond  the  place  that  the  cars  on 
the  side  track  were  standing.  This  moving  train  struck  the  appel- 
lee's intestate  while  he  was  standing  on  the  main  track,  taking  the 
number  of  the  cars  standing  on  the  side  track.  The  ap})ellee  con- 
tends that  said  train  was  permitted  to  move  on  said  track  without 
any  lookout  thereon  to  give  warning  to  his  intestate  of  its  approiich, 
consequently  the  appellant  was  guilty  of  wilful  negligence.  The 
appellant  deuys  this,  and  charges  that  the  appellee's  intestate  was 
improperly  standing  on  the  main  track,  and  by  reason  thereof  was 
struck  and  killed. 

The  appellee's  evidence  is  to  the  effect  that  his  intestate  was  walk- 
ing on  the  main  track,  the  engine  having  a  sliort  while  before  gone 
ahead  of  him,  and  the  c»rs  that  had  been  detached  from  the  engine 
were  moving  on  the  track  just  behind  the  deceased,  and  were  mov- 
ing in  the  same  direction,  without  any  lookout,  c^c;  that  deceased 
.stopped  when  he  got  opposite  to  the  cars  on  the  side  track,  and  stood 
on  the  main  track  to  take  the  number  of  the  cars,  and  was  struck 
while  he  was  taking  the  numt)ers  of  them;  that  it  was  customary, 
convenient  and  necessary  to  properly  discharge  his  duty,  for  the  de- 
ceased to  stand  upon  the  main  track  to  take  the  number  of  the  cars 
standing  on  the  side  track. 

The  jury  were  authorized  to  believe  the  foregoing  facts,  notwith- 
standing the  appellant's  evidence  to  the  contrary. 

The  question  then  is,  was  the  fact  that  appellant  suffered  said  de- 
tache<I  cars  to  move  on  the  track  at  said  place,  without  a  lookout  to 
^ive  warning  of  their  approach,  wilful  negligence?  The  Shelby  case, 
80  Ky.,  229  [8  Ky.  Law  Rep.,  928],  which  occurred  in  the  same  town, 
and  the  Connelly  caj-e,  II  Ky.  Law  Hep.,  604,  seem  conclusive  of  the 
question.  It  is  held  in  those  cases  that  neithera  tnin  norasinglecar 
should  be  permitted  to  move  on  a  side  track  in  a  city  or  town  **  with- 
out some  servant  is  in  position  to  give  warning  of  its  ap)proach  and 
to  control  its  movements."  It  is  also  held  in  said  case  that  to  let  a 
train  or  car  move  in  such  place  without  a  servant  being  in  a  position 
to  control  it  and  give  warning  of  its  approach  is  wilful  negligence. 
The  same  rule  should  govern  a  moving  train  or  car  on  the  main  track. 
Here,  as  said,  the  jury  were  authorized  to  believe  from  the  a[)pel- 
lee's  evidence  that  no  servant  was  in  position  to  control  said  cars, 
nor  to  give  warning  of  their  approach.  But  the  appellant's  evi- 
dence only  contradicts  the  appellee's  evidence  upon  that  subject  to 
the  extent  of  showing  the  cars  were  under  the  control  of  the  appel- 
lant's servants,  but  not  being  in  position  to  see  the  deceased  stand- 
ing on  the  track  and  give  him  warning  of  the  apjjroach  of  the  cars. 
It  was  as  essential  that  the  servant  should  be  in  \  i)osition  to  see  and 
give  warning  as  it  was  to  be  in  a  position  to  control  the  cars.  So, 
according  toapf>ellant's  own  evidence,  it  was  guilty  of  wilful  neg- 
lect in  that  regard.  The  evidence  also  shows  that  the  deceased  at 
the  time  he  was  struck  was  in  a  proper  place  in  the  discharge  of  his 
duty  as  the  appellant's  employe,  and  that  he  was  not  wilfully  negli- 
gent in  not  looking  out  for  the  approach  of  the  cars. 
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The  instructions  given  to  the  jury  fevered  the  whole  case,  and 
were  as  favorable  to  the  appeihint  as  it  was  entitled. 
The  judgment  is  affirmed. 


Main  v.  Commonwealth. 

{Filed  (k'.(.  10,  1891— iN of!  to  be  reported.) 

1.  Crimnal  law  — Continuance — ,i  coutinaaaoe  oaght  not  to  be  granted  on 
Rcconutof  the  absence  of  a  witness  who  is  out  of  the  State  and  has  never 
been  Bummoned. 

2.  i)'<iw^—///j//'i/<//V'/f—.S>^-rt'f/^«j<r— Appellant,  when  intoxicated,  entered  a 
house  where  deceased  and  others  were,  ani  by  hid  hostile  demonstrations 
originated  a  difficulty,  causing  the  deceased  to  shoot  at  him  in  self-defense. 
He  then  parsned  and  shot  at  the  deceased  three  times,  the  last  shot  proving 
fatal.  He  was  convicted  of  voluntary  manslaughter.  Held — That  the  ap- 
pellant was  jfuilty  of  manslaughter  beyond  doubt,  and  his  substantial  rights 
were  not  prejudiced  by  an  instruction  to  the  effect  ^hat  if  his  own  wrong 
brought  on  the  trouble  he  wad  inexcusable. 

C.  W.  LesSter  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Whitley  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  testimony  shows  that  the  appellant  visited  the  residence  of 
Keziah  Elliston,  and  there  took  the  life  of  Sherman  Douirherty  by 
shooting  liim  with  a  pistol,  and  for  which  he  was  convicted  of  vol- 
untary manslaughter. 

The  persons  present  in  this  woman's  house  were  quiet  and  inoffen- 
sive in  iheir  conduct  and  behavior  until  the  accused  entered  the 
house  and  originated  a  difficulty  without  any  apparent  cause,  result- 
ing in  Dougherty's  death. 

He  was  no  doubt  intoxicatetl  and  undertook  to  intimidate  those 
present,  by  assuming  control  of  its  inmates,  and  being  ready  with 
pistol  in  hand  to  compel  obedience  to  his  wishes  or  make  ail  others 
subservient  to  his  will. 

It  is  evident  that  he  caused  Dougherty,  the  deceased,  to  shoot 
him,  by  his  (the  accused)  hastilo  demonstrations,  and  that  he  pur- 
sued Dougherty,  shooting  at  him  three  times,  the  last  shot  proving 
fatal. 

He  was  asked  by  the  women  not  to  kill  the  man,  but  determined 
to  take  life,  pursued  Dougherty  until  he  avenged  the  injury  done 
him  by  the  shooting  at  the  house.  There  is  no  doubt  but  that  he 
was  excited  lo  madness  when  shot  by  Dougherty,  but  the  facts  de- 
velop a  state  of  case  showing  that  Dougherty  was  acting  in  self- 
defensp,  and  that  but  for  the  wrongful  and  inexcusable  conduct  of  the 
accused,  Dougherty  would  have  inflicted  upon  him  no  bodily  injury. 
He  was  the  tirst  man  to  exhibit  his  pistol,  and  was  angered  at 
Dougherty  without  any  re4ison. 

The  attempt  to  show  that  some  one  else  fired  the  fatal  shot  was  a 
shadowy  excuse,  as  it  is  manifest  that  the  accused  did  the  shooting. 

Nor  was  the  absence  of  a  witness  in  another  State  any  reason  for 
a  continuance.  If  the  facts  established  during  the  progress  of  the 
trial  conduced  tu  show  the  innocence  of  the  accused,  the  trial  judge^ 
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as  a  matter  of  justice,  would  likely  have  afforded  him  the  opportu- 
nity of  bringing:  the  witness  into  court,  but  with  the  witness  out  of 
the  State,  and  never  having  been  summoned,  and  a  defense  so  ut- 
terly devoid  of  merit,  there  was  no  'cause  for  the  judgre  p^ranting 
such  an  indulgence.  Nor  could  the  instructions,  if  erroneous,  have 
prejudiced  the  accused.  He  was  guilty  of  manslaughter  beyond 
any  doubt,  and  the  qualification  to  the  instruction  to  the  effect  that 
if  his  own  wrong  brought  on  the  trouble,  he  was  inexcusable,  was 
not  misleading.  The  jury  understood  what  was  meant,  and  the 
facts  show  that  but  for  his  own  reckless  act,  endangering  the  lives  of 
others,  Dougherty  would  have  been  alive.  The  attorney  for  the 
State  seems  not  to  have  gone  further  in  his  zeal  for  the  prosecuMon 
than  the  facts  warranted,  and  from  the  facts  before  us  the  appel- 
lant has  no  reason  to  complain  of  the  verdict. 
Judgment  affirmed. 


Faustre  v.  Commonwealth. 
(Filed  Sept.  24.  1891.) 

1.  Thi  avernfent  of  the  particular  tini'^  of  the  first  marriage  in  an  indictment  for 
bigamy  18  immaterial,  provided  it  appear  that  at  the  time  of  the  8e3oud 
marriage  the  acoDsed  had  a  living  wife,  to  whom  he  had  been  previously 
married. 

The  indictment  against  accused  for  bigamy  alleged  that  his  first  marriage 
occurred  on  19th  of  September,  1891.  The  proof  showed  that  said  mar- 
riage occurred  September  19,  1881.  ^e^/</-— That  the  variance  was  immate- 
rial, and  accused  was  not  prejudiced  thereby. 

2.  Evidence — Certificate  of  record  of  marriage  in  foreign  States— ~\  certificate 
of  a  copy  of  the  entry  of  a  marriage  on  the  Register  qt'  Marriages  of  a 
province  outside  of  the  United  States,  certified  and  attested  as  required  by 
section  15,  chapter  37,  General  Statutes,  is  incompetent  as  evidence  against 
one  indicted  for  bigamy,  unless  it  be  proven  by  other  evidence,  independ- 
ent of  the  certificate,  M/i/ j-rt/7  mirriage  70 js  registered  in  due  for/Hf  according 
to  ifu  laws  of  th.it  sovereignty. 

Weden  O'Neal  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Kenton  Criminal  Court. 
Opinion  of  the  court  by  Judg^e  Lewis. 

The  offense  of  which  appellant  was  convicted  is  biojamy,  charged 
in  the  indictment  to  have  been  committed  as  follows:  •'The  said 
Albert  E.  Faustre  on  the  day  of  September,  1891,  *  *  and  before 
the  finding:  of  this  indictment,  did  feloniously  and  unlawfully  marry 
Minnie  Knight,  he  then  and  there  having  a  wife  then  living  by  the 
name  of  Caroline  L.  Faustre,  to  whom  he,  the  said  Albert  E. 
Faustre,  was  lawfully  married  on  the  19th  of  September,  1891,  at 
Niagra  Falls,  in  the  province  of  Ontario,  Dominion  of  Canada,  un- 
der the  name  of  Albert  E.  Foster,"  <Vc. 

J.  Evidently  the  figures,  1891,  were  by  mistake  used  instead  of  1881 
to  desig'iate  the  date  of  the  fii*st  alleged  marriage;  for  it  is  not 
probable  both  occurred  in  September,  1891,  or  that  it  was  intended 
to  he  so  stated  in  the  indictment. 

But  section  129,  .Criminal  Code,  provides  that  the  statement  in  the 
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indictment  as  to  the  time  at  which  an  oifense  was  committed  is  not 
materialf  further  than  as  a  statement  it  \vas  committed  before  the 
time  of  tindinj?  tlie  indictment,  unless  the  time  be  a  njaterial  ingre- 
dient in  the  ott'ense. 

It  is  likewise  immaterial  in  an  indictment  ior  bigamy  at  what 
particular  date  the  tirst  marriafje  occurred,  if  the  accused  liad,  at 
time  of  8econ(i  marriaj^e,  a  iivinj^  wife  to  whom  he  had  been  pre- 
viously married.  And  as  that  e.-ssential  fact  is  in  substance  stated 
in  the^indictment  in  this  case,  no  reaAon  existed  for  arrest  of  the 
judjfment  and  the  motion  was  |)roperly  overruled. 

2.  On  the  trial  the  C'ommon  wealth  otlerecl,  and  over  objection  of  the 
accused,  tiie  court  permitted  read  in  evidence  what  purported  to  be 
a  record  of  a  certificate  signed  *'II.  S.  Crews,  Insi)ector  of  Vital  Sta- 
tistics,'* showinji:  that  there  was  in  the  returns  of  marria*re-«  ma<le 
to  the  Rej<ist(U'  (U^neral  of  the  piovince  of  Ontario,  by  the  K^sjister 
of  the  ^luiiicipulity  of  Niaj^ara  Kails,  in  the  county  of  Welland, 
for  the  year  endin^if  81st  day  of  D^'cember,  LSSl,  and  is  now  duly  on 
record  in  the  books  of  that  department,  an  entry  to  the  effect  that 
Albert  P^clwin  lA)ster  and  Caroline  Louisa  Eichenber^er  were  mar- 
ried September  PJ,  18>^l,  by  Rvv.  James  Gordon  by  license. 

The  farther  statement  is  made  that  the  certificate  is  ji:ranted  under 
section  28  of  chapter  40  of  the  Revised  Statutes  of  Ontario,  1887,  en- 
titled **an  act  respecting:  the  re«i:ist ration  of  births,  nmrriages  and 
deaths."  The  certificate  is  dated  at  *'R3;rister  GeneraTs  Office, 
Toronto,  May  1,  1891,"  but  no  seal  of  oflice  is  affixed  to  it- 

As  part  of  the  record  is  a  certificate,  signed  by  the  United  States 
consul  at  Toronto,  Canada,  with  his  seal  of  office  attached,  to  the 
effect  that  H.  S.  Crews,  whose  si{?nature  is  made  to  the  preceding* 
certificate,  was,  at  the  time.  Inspector  of  Vital  Statistics  in  tlie 
province  of  Ontario,  and  that  full  faith  and  credit  are  due  his 
official  acts. 

Whether  the  copy 'of  the  record  in  question  was  competent  evi- 
dence to  show  the*  marriaji:e  therein  mentioned  depends  upcm  sec- 
tion IT),  chapter  37,  Genenil  Statuti»s,  as  follows:  "A  copy  from  the 
record  books  of  any  court  or  of  any  rej<ister  of  births  and  mar- 
riages, or  other  instruments  of  writinj^:,  or  a  copy  of  any  law  or  ordi- 
nance of  any  State,  nation,  province  colony,  city  or  town  out  of  the 
United  States,  if  the  same  shall  have  been  reofistered  in  due  form 
according:  to  the  laws  of  such  sovereipnty,  certified  and  attested  by 
the  keeper  of  ^uch  record  or.  re:;ister,  and  the  attestation  certified 
ujider  his  official  seal  by  any  consul  oharcfe  de  affairs,  or  nnnister  of 
the  United  States,  resident  within  the  sovereii^nty  where  the  record 
is  kept,  shall  be  evidence  in  this  State  " 

According:  to  the  plain  lang:uag:e  of  the  statute,  to  make  a  copy  ol 
the  register  of  the  inarriajre  of  the  accused  in  Canada  competent 
evidence  ag:ainsthim,  it  nmst  appear  not  simply  from  the  certificate 
of  an  officer,  thoujjh  he  be  keeper  of  the  reconl,  but  proved  by  dis- 
tinct testimony  that  his  marriag:e  was  registered  in  due  form  ac- 
cordinr/  to  (he  lain*  of  (hat  soi^errkftiti/. 

No  such  proof  was  made  in  this  case,  and,  consequently,  to  admit 
the  record  without  would  be  giving  to  it  an  effect  that  we  do  not 
know  it  would  be  even  entitled  to  in  Canada  where  it  is  kept.  As 
we  think  such  proof  is  an  indispensable  condition  of  the  competency 
of  the  record  as  evidence  in  this  case,  it  was  error  to  the  preju- 
dice of  the  accused  to  admit  it  to  show  the  essential  fact  of  such 
marriage.  Nor  does  it  make  any  difference  that  one  witness  testi- 
fied on  the  trial  that  he  was  present  at  and  witnessed  the  marriage 
of  the  accused  in  1881  to  Caroline  E..  Eichenberger.     For  although 
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such  oral  testimony,  as  has  been  held  by  this  court,  would,  without 
any  record  evidence  of  the  fact,  have  been  competent  to  establish 
the  fact  of  that  marriage,  the  accused  testified  to  the  contrary, 
and  circumstances  were  proven  by  another  witness  corroborative  of 
his  evidence.  55o  that  the  effect,  probable,  if  not  necessary,  of  per- 
mitting:  the  record  mentioned  to  be  read  as  evidence,  was  to  unduly 
streno^then  and  corroborate  the  testimony  of  the  witness,  who  swore 
he  was  present  and  saw  the  marriae:e  take  place,  that  might  not  have 
been  otherwise  rejjfarded  by  the  jury  sufficient  to  overcome  the  con- 
tradictory testimony  of  the  accused,  as,  therefore,  the  action  of  the 
court  in  admitting?  the  illejjal  evidence  did  certainly  tend  to  preju- 
dice the  substantial  rights  of  the  accused,  and  may  have  actually 
Crtused  his  convi(*tion,  which  would  not  have  otherwise  occurred,  we 
are  bound  to  treat  it  as  a  reversible  error. 

Therefore,  the  judgment  is  reversed  for  a  new  trial  and  other  pro- 
cecilings  consistent  with  this  opinion. 


Bf':nnett  v.  Greenup  County. 

{Hied  S(>p(,  24,  1891— xYo/  io  be  reporlecL) 

/^(ifff/s — /'/Vu'i';v>'  report — The  report  of  the  viewers  to  the  comity  court,  con- 
cerning the  establishittent  or  alteration  of  a  road,  is  not  prima  facte  evi- 
dence of  the  facts  therein  stated.  Thiij  report  w  designed  to  aid  the  court, 
but  not  in  any  sense  to  control  it.  And  the  court  after  hearinjj  it  may, 
upon  its  own  knowledge,  reject  the  whole  or  any  part  of  it.  After  such  re- 
port is  filed  any  one  interested  should  be  perjnitted  to  make  suggestions 
conducing  to  show  why  it  ought  not  to  be  adopted,  witliout  filing  written 
exceptions  thereto. 

.  B.  F.  Bennett  for  appellant. 
B.  E.  Rice  for  api)ellee. 
Appeal  from  Greenup  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  appealed  to  the  circuit  court  ol  Greenup  county 
from  a  judgement  of  the  county  court,  refusing?  to  chiin<ie  the  county 
road  so  as  to  make  it  pass  nearer  the  railroad  station  at  Ijimeville. 
The  circuit  court  affirmed  the  judjjfment  of  the  county  court,  and 
the  appellant  has  appealed  to  this  court. 

The  weight  of  the  evidence  is  that  the  proposed  change  would 
make  the  road  longer  than  it  now  is,  and  the  proposed  road  would 
be  on  no  better  ground,  and  it  would  be  close  alongside  the  railroad 
track,  and  more  liable  to  scare  horses,  4?tc.,  whereas  where  the  pres- 
ent road  is  located,  there  is  less  danger  of  that  kind.  Also,  it  ap- 
pears that  the  traveling  public  has  reasonably  convenient  access  by 
way  of  the  present  road  to  the  railroad  station.  Also,  it  appears 
that  if  a  new  road  was  opened  from  the  store  to  the  station,  the 
access  to  the  station  would  be  as  convenient  as  could  be  desired,  but 
the  appellant  resists  that  action;  hence  he  can  not  complain. 

The  appellant  is  mistaken  as  to  the  viewers'  report  being  prima 
facie  evidence  of  the  matters  therein  contained. 

It  seems,  according  to  section  5,  article  1,  chapter  94,  of  the  Gen- 
eral Statutes,  that  viewers  are  designed  to  aid  the  court  and  not  in 
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any  sense  to  control  its  action.  The  court  may,  after  hearing  the 
report,  upon  its  own  knowledge  reject  it  in  whole  or  in  part:  or  it 
may  hear  opposing  proof  and  reject  it. 

The  county  attorney  or  any  person  could  sugjgest,  without  filing 
written  exception,  to  the  court  that  the  matters,  <fec.,  recommended 
by  the  viewers  ought  not  to  be  adopted  by  the  court,  and  the  court 
would  have  the  power  to  hear  and  investigate  the  suggestions. 

The  judgment  is  affirmed. 


:    r 


Dow^DY  V.  Commonwealth. 
{J^'iled  6ept,  24,  1891— iVb^  to  Oe  reportea.) 

1.  Criminal  law — Continuance — Where  the  record  recites  that  the  state- 
ments, in  an  affidavit  for  u  continuance,  of  what  defendant's  absent  wit- 
nesses wonld  prove  ''were  admitted,"  it  will  be  inferred  that  such  statements 
were  admitted  as  true.  And  where  the  evidence  presented  to  the  jury  did 
not  contradict  the  statements  of  the  affidavit,  but  related  entirely  to  other 
facts  not  mentioned  therein,  the  refusal  to  grant  a  continuance  did  not 
prejudice  defendant's  substantial  rights. 

2.  Jniiiclment — Pirjury — An  indictment  for  perjury  is  sufficient  which  avers 
that  the  statement  of  accused  upon  oath  was  false,  and  sets  it  out.  that  it 
related  to  a  subject  as  to  which  he  could  ba  lawfully  sworn,  and  to  a  matter 
then  judiciously  pending,  that  he  knowinpjly  and  wilfully  made  the  false 
statement,  having  been  first  sworn  by  the  city  judge,  before  whom  the 
case  was  being  tried,  and  who  was  authorized  to  administer  the  oath. 

Smith  A  Bobbins  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

41       Opinion  of  the  court  by  Chief  Justice  Holt. 

We  fail  to  discover  any  error  in  this  record.  There  is  no  brief  on 
file  for  the  appellant,  Ed  Dowdy.  We  must  infer  the  grounds  of 
the  appeal  are  the  siinie  as  those  stated  ui)on  the  motion  below  for 
a  new  trial. 

The  indictment  charges  that  the  statement  of  the  accused  upon 
oath  was  false;  sets  it  out;  that  it  related  to  a  subject  as  to  which  he 
could  be  lawfully  sworn,  and  to  a  matter  then  judicially  pending, 
that  he  knowingly  and  willfully  made  the  ftilse  statement,  having 
been  first  sworn  by  the  city  judge,  before  whom  the  case  was  being 
tried,  and  who  was  authorized  to  administer  the  oath.  This  is  all 
that  is  required  in  an  indictment  for  false  swearing,  and  the  demur- 
rer to  the  indictment  was  properly  overruled.  General  Statutes, 
chapter  29,  article  8,  section  2.  Its  averments  were  fully  sustained 
by  the  evidence.  It  was  shown  that  the  judge  who  administered 
the  oath  was  in  the  exercise  of  the  duties  of  his  office;  that  he  was 
at  least  prima  facie  the  judge  of  the  city  court,  and  this  was  suffi- 
cient testimony  upon  this  point  in  the  absence  of  counter  evidence. 
Biggerstaff*  v.  Commonwealth,  11  Bush,  169. 

The  record  recites  that  the  statement  in  the  affidavit  for  a  contin- 
uance of  what  the  absent  witnesses  would  prove  was  admitted. 
We  infer  this  means  that  it  was  admitted  as  true.  In  any  event, 
no  evidence  contradictory  of  it  was  off'ered,  and  the  issue  presented 
both  by  the  evidence  and  the  instructions  to  the  jury  related  to  a 
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different  statement  made  by  the  accused  as  a  witness  from  that  set 
out  in  the  aftidavit. 

A  continuance  was.  therefore,  properly  refused,  and  the  accused 
was  not  prejudiced  by  it. 

The  law  of  the  case  was  fully  and  properly  presented  by  the  in- 
structions to  the  jury,  and  the  judgment  is  affirmed. 


Gill  on  Petition. 

{Filed  ,Se)}f.  24,  1891.) 

Appeals — Habeas  corpus — The  Court  of  Appeals  has  no  jurisdiction  of  an 
appeal  from  the  decision  of  a  police  judge  or  of  any  inferior  jad^e  deny- 
inff  or  granting  the  writ  of  habeas  corpus. 

Kendall  &  Moreman  for  appellant. 
Appeal  from  Brandenburg  Police  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  petition  and  admitted  facts  show  that  Zack  Gill  was,  accord- 
ing to  legal  form  and  substance,  incarcerated  in  tiie  Meade  county 
jail,  without.the  right  to  give  bail,  to  answer  to  the  charge  of  mur- 
der; that  the  petitioner,  as  his  next  friend,  applied  to  the  police 
judge  of  Brandenburg,  tlie  circuit  and  county  judges  being  absent 
from  the  county,  for  a  writ  of  habeai<  corpus,  to  tak<»  said  Zack  Gill 
from  the  custody  of  the  jailer  of  Meade  county  and  try  him  on  a 
charge  of  insanity. 

Upon  the  admission  being  made  in  ojx^n  court  that  Zack  Gill  was 
held  by  said  jailer  under  a  mittimus  for  the  crime  of  murder,  and 
that  no  bail  was  allowed  him,  the  court  refused  to  grant  the  writ. 
The  appellant  has  appealed  direct  to  this  court  from  that  judgment. 

The  question  is,  has  this  court  jurisdiction  of  the  appeal?  It  was 
settled  "by  the  case  of  Weddington,  <&c.  v.  Sloan,  lo  B.  M.,  153,  that 
this  court  had  no  jurisdiction  of  appeals  from  the  <lecision  of  an  in- 
ferior fifficer  on  a  writ  of  hahecti^  corpus.  The  reason  assigned  W'as, 
that  the  jurisdiction  of  this  court  only  extended  to  final  orders  and 
judgments  of  inferior  courts,  and  as  such,  an<l  not  to  such  orders  or 
judgments  that  judicial  officers  \vere  authorized  to  make  out  of 
court,  unless  an  appeal  was  expressly  allowed  from  such  action;  that 
a  judge  or  justice  that  acts  on  the  writ  does  so  not  as  a  court,  but  as 
an  official  merely,  at  such  time  and  place  as  he  may  designate;  that 
his  action  in  refusing  the  relief  demanded  is  not  final.  Hence,  this 
court  had  not  jurisdiction  of  an  appeal.  The  provisions  of  the 
present  Code  of  Practice,  in  the  particulars  indicated,  si/pra,  are  the 
same  as  those  of  the  old  Code  upon  which  the  Weddington  case  was 
based. 

The  appea]  is  dismissed. 
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Clement,  Ac.  v.  Hughes. 
(Filed  May  28,  1891— .To/  to  be  reportedA 

1.  Pleading — Action  on  ^uardian^s  hond—\\\  an  action  against  a  gaardiRD 
and  his  sureties  by  the  ward,  the  covenant  of  the  sureties  is  saffioiently 
stated  when  the  petitfon  avers  that  the  guardian  executed  bond,  with  cer- 
tain sureties  (naming  them)  and  then  copies  the  bond  in  htcc  ven'ta  as  a  part 
of  the  petition. 

2.  Acceptance  of  i^u a idian'^s  bond  Ity  the  county  cotut — An  order  of  a  county 
court  reciting  t.iat  a  certain  person  was  appointed  guardian  for  infants 
therein  named,  and  with  "C.  and  C.  securitie<»,  entered  into  and  ac- 
knowledged bond,  conditioned  according  to  law,*'  will  be  construed  and  re- 
garded as  an  acceptance  and  approval  of  said  bond. 

3.  A  father^  i^'Ao  is  the  statutory  guardian  of  his  child,  ^s  under  a  natural 
obligation  to  support  him,  and  in  the  settlement  of  his  accounts  as  guar- 
dian, will  not  be  allowed  for  the  support  of  such  child  unless  the  distressed 
condition  of  the  parent  or  all  the  circumstances  of  the  parties,  equitably 
require  it.  If  the  parent  receives  as  much  by  way  of  service  from  the  child, 
as  the  support  costs,  no  allowance  will  be  made  to  him  for  it. 

4.  Guardian  and  ivard-  Accounts — A  father  was  guardian  for  his  daughter, 
whose  property  was  derived  from  the  estate  of  her  deceased  grandfather. 
The  father,  vtho  was  insolvent,  owed  a  note  to  the  grandfather's  e8tat>e» 
with  four  sureties  upon  it.  When  he  became  guardian  of  his  daughter  he 
receipted  as  such  to  the  administrator  of  the  grandfather's  estate  for  the 
amount  of  the  note  he  owed  it,  but  did  not  pay  such  amount  to  said  adminis- 
trator or  receive  it  from  him.  In  a  suit  by  the  ward  against  the  guardian 
and  his  sureties,  I/eid —  « 

That  the  guardian  and  his  sureties  are  chargeable  with  the  amount  of  the 
note,  it  being  prtsumol  that  the  four  sureties  thereon  were  solvent,  and  be- 
ing tlie  guardian's  duty  to  collect  the  amount  of  said  note. 

5.  /'leadings — Fafiancc — PlaiTitilt  claimed  an  estate  as  heir  to  her  mater- 
nal grandfather,  who  died  intestate;  and  the  petition  avers  that  the  death 
of  her  grandfather  took  place  before  that  of  her  mother,  in  which  event 
the  mother  would  have  inherited  the  estate,  and  after  her  death  her  surviv- 
ing husband  would  have  inherited  the  personalty.  The  evidence  clearly 
shows  that  the  mother  died  before  the  grandfather,  and  the  mistake  in  the 
petition  was  apparent  on  its  face.  Otiior  issues  were  made  by  the  plead- 
ings, //e/d — That  the  variance  between  the  allegation  and  the  proof  was  not 
misleading,  and  defendants  were  not  entitled  to  a  judgment  on  the  plead- 
ings. 

Nunn  &  Cruce  for  appellant. 

Blue  &  Blue  for  appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellants,  F.  M.  ik  I.  X.  Clement,  who  are  .sui*d  by  the  ap- 
pellee, Mary  Hughes,  as  tlie  sureties  upon  the  bond  of  her  father, 
J.  R.  Hughes,  as  her  statutory  guardian,  moved  the  court  when  the 
case  was  finally  heard  to  render  judgment  for  them  upon  the  plead- 
ings. 

This  motion  was  based  upon  two  grounds; 

First.  The  estate  came  from  John  Ross,  the  maternal  grandfather 
of  the  appellee.  He  died  intestate ;  and  the  petition  avers  that  this 
took  place  before  the  death  of  the  ward's  mother,  in  which  event 
she,  and  not  the  ward,  inherited,  and  upon  the  death  of  the  mother 
the  husband  became  entitled,  under  our  statutes,  to  the  personalty 
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in  his  own  riycht.  It  is,  therefore,  said  that  althouo^h  the  father  re- 
ceipted for  the  money  to  the  administrator  of  the  grandfather,  as 
guardian,  yet  Jie  was,  in  fact,  only  receivinji:  his  own,  and,  there- 
fore, ^he  sureties  are  not  liable  for  it. 

The  testimony  shows,  beyond  question,  that  the  mother  died 
before  the  grandfather.  She  died  in  18G4  and  he  in  1867.  It  is  mani- 
fest that  the  statem.^nt  in  the  pleading  is  a  mistake.  The  petition 
shows  that  the  action  i«  for  money  received  by  the  father  as  guar- 
dian, and  to  which  the  ward  was  entitled  from  her  grandfather^^ 
estate.  It  sets  forth  from  whom  it  was  received  and  the  amount  of 
it. 

Tlie  action  was  tried  out  upon  other  questions.  The  regularity  of 
the  appointment  of  the  guardian,  whether  the  appellants,  as  his 
sureties,  were,  if  bound  at  all,  liable  for  certain  sums,  and  whether 
the  ward  was  chargeable  for  her  raising,  were  the  Issues  as  to  which 
the  contending  parlies  earnestly  devoted  their  attention. 

It  is  manifest  that  the  appellants  were  not  misled  by  the  petition 
as  to  the  na  ure  and  ground  of  the  appellee\s  claim.  Their  answer 
so  shows;  and  the  mistake  being  apparent  from  the  face  of  the  pe- 
tition, and  not,  therefore,  misleading  to  the  advei*se  party  in  the 
preparation  of  his  case,  it  would  be  a  sacrifice  of  substance  to  form 
to  (leny  relief  upon  this  ground.  The  substantial  rights  of  theap- 
i>ellants  were  n  )t  affected  by  the  mistake,  which  appears  both  from 
the  pleadings  and  the  testimony. 

Second.  It  is  claimed  the  petition  does  not  set  forth  the  covenant 
of  the  sureties.  There  was  no  demurrer  to  it.  This  was  not  neces- 
sary, however,  if  no  causf»  of  action  was  stated. 

It  is  only  where  one  is  defectively  stated  that  the  adverse  party 
must  demur,  or  the  defect  will  be  cared  by  answer  and  judgment,. 

It  is  necessary  in  an  action  upon  a  writing  to  aver  such  acts  and 
omissions  by  the  defendant  as  entitle  the  plaintiff  to  relief;  and  this 
rule  is  not  complied  with  in  an  action  against  a  surety  unless  the  pe- 
tition avers  the  execution  of  the  writing  by  him  and  tlie  substance 
of  his  agreement. 

In  this  instance  the  petition  avers  that  the  guardian  executed 
bond,  with  the  appellants  as  his  sureties,  and  then  the  bond  is 
copied  as  a  part  of  the  petition  hi  hcec  verba. 

This  was  suffieient.  Where  the  writing  is  copied  the  covenant  of 
tlie  party  of  course  appears,  and  it  supplies  the  otherwise  necessary 
averment  as  to  what  the  obligor  covenanted  to  do.  The  answer  ad- 
mits the  execution  of  the  bond,  but  from  facts  therein  stated  denies, 
as  a  legal  conclusion,  any  liability. 

The  motion,  therefore,  for  a  judgment  upon  the  face  of  the  plead- 
ings was  properly  overruled. 

It  is  earnestly  contended  that  if  the  bond  sued  upon  be  good  as  a. 
common  law  one,  yet  it  is  not  so  as  a  statutory  one,  because  it  was 
not  approved  by  the  county  court  that  appointed  the  guardian;  and 
it  is,  therefore,  said  that  nt  most  the  sureties  are  only  liable  for  what 
the  guardian  actually  received,  and  not  for  what,  in  the  exercise  of 
the  diligence  required  by  law  of  him,  he  should  have  received. 

The  bond  is  in  pro|>er  form.  By  its  terms  the  sureties  stipulated 
XYu\t  the  principal  should  faithfully  discharge  the  duties  ol  the  trust 
in  all  respects  as  requirefl  by  law. 

The  order  of  the  court  relative  to  it,  is: 

**On  motion  of  J.  R.  Hughes,  it  is  ordered  that  he  be  and  is  ap- 
pointed guardian  for  infant  heirs  of  said  Hughes.  Said  heirs  names» 
Bes-ie  and  Mary,  l>oth   under   the  age   of    fourteen   years.    Said 
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Hughes,  with  I.  N.  Clement  and  F.  M.  Clement,  securities,  entered 
into  and  acknowledged  l>ond,  conditioned  ac^eordiug  to  law/* 

It  seeiris  to  us,  that  according  to  a  common  sense  view,  this  order 
can  not  be  otherwise  understood  than  as  an  approval  by  the  court 
of  the  bond.  It  is  true  the  court  must  speak  by  its  record;  but  it 
seems  to  us  that  it  has  done  so,  and  substantially  given  its  approval 
of  the  bond. 

In  the  unreported  case  of  Devlin  v.  Bethshears,  7  Ky.  Law  Rep., 
522,  it  was,  in  sut)stance,  said,  that  where  the  order  of  the  county 
court,  appointing  a  guardian,  recites  that  he  wa^  sworn,  and  together 
with  his  surety  entered  into  a  covenant,  conditioned  as  the  law 
requires,  it  is  to  be  regarded  as  an  approval  of  the  bond;  and  adher- 
ing to  this  view,  as  we  do,  the  bond,  in  this  instance,  must  be 
regarded  as  a  proper  statutory  one,  and  the  sureties  liable  accord- 
ingly. 

Much  evidence  has  been  taken  as  to  whether  an  allowance  should 
be  made  for  the  raising  of  the  vVard. 

It  appears  that  when  but  a  few  months  old  she  was  taken  to  the 
home  of  an  aunt,  where  she  remained  for  several  years.  Then  for 
several  years  she  was  occasionally  at  the  home  of  her  father,  but 
continued  to  claim  her  home  with  her  aunt  until  she  was  about 
eleven  years  old. 

While  with  her  aunt  her  father  furnished  her  some  articles  of 
•clothing  of  an  ordinary  character,  amounting  probably  to  not  more 
than  fifteen  or  twenty  dollars  in  value  per  annum.  Her  aunt  gave 
her  the  most  of  her  clothing.  During  this  time  her  father  had  the 
use  of  her  inte;-est  in  a  tract  of  land,  which,  from  the  evidence, 
probably  amounted  to  as  much  as  the  value  of  what  he  .provided 
her. 

When  of  the  age  last  named  she  went  to  live  with  her  father. 

She  went  to  school  but  little,  and,  although  a  delicate  girl, 
yet  the  attention  of  a  physician  was  seldom  needed. 

So  far  as  appears  the  father  kept  no  account  of  what  he  expended 
for  her,  and  the  presumption,  therefore,  arises  that  he  did  not  ex- 
pect to  charge  for  it. 

Parents  are  under  a  natural  obligation  to  support  their  children, 
and  they  will  not  be  allowed  for  their  support  out  of  their  estate, 
unles«  the  distressed  circumstances  of  the  parent,  and  all  the  facts 
of  the  case  equitably  deir.aud  it. 

If  the  parent  receives  as  much  from  the  child  by  way  of  service^* 
as  the  support  is  worth,  then  he  should  not,  of  course,  be  twice  paid 
by  an  allowance  out  of  the  child's  estate. 

The  evidence  upon  this  branch  of  the  case  is,  however,  quite  con- 
flicting, and  after  a  repeated  examination  of  the  evidence,  and  as 
careful  a  consideration  of  all  the  attending  circumstances  as  lies 
within  our  power,  we  do  not  feel  at  liberty  to  disturb  the  finding 
of  the  chancellor,  who  likely  knew  the  litigants  and  the  witnesses, 
and,  no  doubt,  carefully  considered  the  case. 

The  appellants  contend  that  no  charge  should  be  made  against 
them  for  a  certain  sum,  for  which  the  guardian  receipted,  because 
no  money  was  in  fact  received,  and  he  thereby  only  cancelled  his  own 
debt.  The  lower  court  sustained  this  view,  and  disallowed  this 
much  of  the  appellee's  claim.  She  complains  of  this  by  a  cross- 
appeal,  and  from  the  argument  of  her  counsel  this  appears  to  be 
the  only  ground  upon  which  it  was  sued  out. 

It  appears  the  father,  at  the  sale  by  the  administrator  of  the  grand- 
father of  the  decedent's  effects,  purchased  for  himself  certain  prop- 
erty.   A  note  was  given  for  the  price,  signed  not  only  by  him,  but 
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by  four  other  parties.  After  he  became  guardian  he  took  in  this 
mote,  by  receipting  to  the  administrator  for  that  much  received 
from  the  grandfather's  estate  on  account  of  his  two  wards.  Thi« 
was,  of  course,  improper;  but  the  appellants,  by  becoming  his  sure- 
ties in  his  guardian's  bond,  enabled  him  to  do  so.  The  ward  was 
of  tender  years,  and  unable  to  attend  to  her  interest. 

Years  have  elapsed  since  then,  and  if  either  party  is  to  suffer  it 
«hould  be  the  one  that  enabled  him  to  do  the  improper  act.  The 
appellants  covenanted  their  principal  should  faithfully  discharge 
his  duties  as  guardian  in  all  respects,  while  the  father  was  then  in- 
solvent, and  had  taken  the  benefit  of  the  bankrupt  law,  yet  it  does 
not  appear  but  what  the  other  obligors  to  the  note  were  solvent. 

It  should  be  so  presumed  under  all  the  circumstances;  and  as  to 
the  sureties,  therefore,  the  guardian  should  be  regarded  a^  having 
received  that  much  in  value  on  account  of  hl«  wards. 

If  he  had  receipted  for  a  worthless  note,  as  so  much  money,  and 
Tid  himself  and  his  then  wife  (who,  when  sole^  had  signed  it)  of  a 
debt,  it  would  have  been  a  fraud  u[>on  the  ward,  for  which  the  sure- 
ties would  have  been  liable. 

The  sum  was  unquestionably  due  hi^  ward.  It  was  his  duty  to 
collect  it,  and  for  a  failure  to  do  so  his  sureties  were  liable. 

The  amount  of  the  receipt  given  by  him  as  guardian  to  the 
administrator  of  John  Ross,  to-wit,  $888.19  should  have  been  esti- 
mated; the  appellee  allowed  her  portion  of  it  as  against  the  appel- 
lants, and  it  added  to  the  sum  adjudged  her  by  the  lower  court. 

The  judgment  is  affirmed  as  to  the  original  appeal,  but  reversed 
to  the  extent  indicated  upon  the  cross-appeal,  and  the  cause  re- 
manded with  directions  to  render  a  judgment  in  conformity  to  this 
opinion. 

Judge  Bennett  not  sitting. 


Oswald,  Ac.  v.  Morris,  Ac. 

{Filed  Sept.  26,  1891.) 

1.  Onf  or  more  parties  to  a  suit  can  u§i  sue  or  defe'nd  for  all  under  section  26  of 
the  Civil  Code  merelf  because  the  parties  are  namerous,  and  it  is  impracti- 
cable to  bring  all  of  them  before  the  court  within  a  reasonable  time,  un- 
less all  of  the  parties  have  **a  common  or  general  interest."  This  section 
of  the  Code  is  merely  declaratory  of  the  modern  common  law  practice. 

2.  Appeals  ^Jurisdiction — Where  three  or  four  parties  have  sued  for  the 
benefit  of  themselves  and  numerous  other  parties*  under  section  25,  Civil 
Code,  and  the  interest  of  each  party  is  less  than  $100,  and  each  is  claiming 
under  a  separate  and  distinct  contract,  and  there  is  no  joint  right  or  cause 
of  action  among  them,  the  claims  of  the  several  parties  can  not  be  con- 
«idered  as  a  unit  or  in  the  aggregate  so  as  to  give  jurisdiction  to  this  court 
on  appeal.  Each  party's  claim  being  separate  and  for  less  than  $100  an 
appeal  does  not  lie,  although  all  of  the  claims  may  involve  a  common  ques- 
tion of  law. 

J,  F.  Bullitt,  Willis,  Dulaney  &  Mitchell  and  Lindsey  for  appel- 
lants. 


Humphrey  «&  Davie  for  appellees. 
Appeal  from  Louisville  Chancery  Court. 
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Opiriion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  motion  to  disinitss  the  appeal  for  want  of  jurisdiction., 

When  the  Newcomb-Buchanan  Company  failed  it  had  a  large 
quantity  of  whisky  in  storage  in  its  warehouses. 

Prior  thereto  it  had  assifrned  to  the  Fidelity  Trust  and  Safety 
Vault  Company,  in  trust,  to  pay  certain  of  its  bonds,  the  storage 
claims  due  and  to  become  due.  It  had  also  issued  duplicate,  trip- 
licate, and  in  some  ca«es  even  <iuadruplicate  warehouse  receipts  for 
the  whisky,  generally  in  Ave  barrel  lots,  some  of  it  having  been 
pledged  and  some  of  it  sold. 

These  receipts  were  held  by  many  diflFerent  persons  in  different 
parts  (f  the  country. 

The  assignee  of  the  company  brought  this  action  in  October,  1884, 
asking  the  direction  of  the  court  as  to  how  he  should  ascertain  who 
were  the  real  owners  of  the  whisky,  what  disposition  should  be 
made  of  the  storage  dues,  <fec. 

There  were  no  cash  assets.  The  court  ordered  the  claimants  to 
tile  their  warehouse  receipts  with  the  assignee,  in  order  that  the 
true  owners  might  be  ascertained  ;  and  to  meet  the  exi>ense  of  do- 
ing so  it  directed  that  each  holder,  listing  his  receipt  or  receipts,, 
should  pay  the  assignee  ten  cents  per  barrel  for  the  whisky  claimed 
by  him.  These  claimants  were  not  parties  to  the  suit,  but  a  great 
niany  filed  their  receipts  and  paid  the  ten  cents  upon  each  barreh 
In  this  way  a  considerable  fund  was  obtained  by  the  assignee. 

The  warehouse  receipts  guaranteed  that  the  leakage,  or  **outage,'' 
as  it  is  termed,  should  not  exceed  seven  and  a  half  gallons  to  the 
barrel. 

In  June,  1885,  and  after  the  ownership  of  the  whisky  had  beeo 
ascertained,  the  appellants,  four  in  number,  and  claiming  to  sue  for 
all  the  interested  parties,  who  were  quite  numerous,  by  an  answer 
and  cross-petition  sought  to  recover  back  the  money  that  had  thus 
been  paid  to  the  assignee.  They  also  claime(i  that  the  value  upon 
excess  or  **outage".over  the  guaranteed  quantity  must  come  out  of 
thfe  stonige  fee  fund;  and  also  sought  to  recover  the  government  tax 
which  had  beee  paid  by  the  different  owners  upon  this  excess  of 
*'outage,"  which  was  supposed  to  be,  but,  in  fact,  was  not  in  the 
barrels. 

The  lower  court  allowed  the  value  of  the  excess  of  ''outage"  out 
of  the  storage  fee  fund,  leaving  the  bondholders  to  lose  that  much  ; 
but  rejected  the  claim  for  the  government  tax  that  had  been  paid 
upon  it,  and  for  the  ten  cents  paid  upon  each  barrel  in  listing  the 
warehouse  receipts. 

The  registration  fund  amounted  to  over  $7,000,  and  the  tax  upon 
the  excess  of  *'outage'l  to  nearly  $4,000 ;  but  the  individual  claim 
of  any  one  of  the  four  appellants  does  not  amount  to  as  much  as 
$100. 

The  appellants  contend,  however,  that  as  they  sued  not  only  for 
their  own  claims,  but  for  all  those  who  had  paid  the  registration 
fees  and  the  government  tax,  the  aggregate  of  all  is  to  be  considered 
in  determining  the  right  of  appeal ;  while,  upon  the  other  side,  it  is 
insisted  with  equal  earnestness  that  the  claims  can  not  be  added  to 
make  the  requisite  jurisdictional  amount ;  and  that  as  the  mini- 
mum sum  giving  jurisdiction  to  this  court  and  the  Superior  Courts 
as  to  claims  for  money,  is  respectively  $3,000  and  $100,  neither 
court  has  jurisdiction  and  the  appeal  must,  therefore,  be  dis- 
missed. 

Section  25  of  our  Civil  Code  provides:  "If  the  qu^tion  involve  a 
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<?oniai:)n  or  jfeneral  interest  of  many  persons,  or  if  the  parties  be 
numerous,  and  it  is  impracticable  to  bring  all  of  them  before  the 
<jourt  within  a  reasonable  time,  one  or  more  may  sue  or  defend  for 
the  benefit  of  all/' 

The  appellants  in  their  cross-petition  aver  that  they  sue  lor  them- 
selves and  all  o^^hers  having  a  comrtion  or  general  interest  with 
them,  and  their  prayer  is  that  the  adverse  party  be  compelled  to 
pay  "whatever  any  person  may  be  found  entitled  to  on  account  of 
■*  *  the  government  tax,  *  *  on  account  of  money  paid  for 
registering:  warehouse  receipts." 

They  also  obtained  an  order  in  the  lower  court  allowing  them  to 
«ue  for  the  benefit  of  all  persons  having  a  general  or  common. inter- 
est with  them.  That  they  did  so,  however,  is  not  decisive  of  the 
question  now  presented.  Their  designating  themselves  as  suing  for 
others  having  a  common  interest  with  them,  did  not  make  it  so. 

Where  the  Code  provides'that  "if  the  parties  be  numerous,  and  it 
is  impracticable  to  bring  all  of  them  before  the  court  within  a  rea- 
sonable time,  one  or  more  may  sue  or  defend  for  the  benefit  of  all," 
it  means  that  this  may  be  done  if  they  have  **rt  common  or  general 
interest,"  and  it  is  really  but  declaratory  of  the  modern  common 
law  practice. 

The  question  then  presents  itself,  have  these  parties  within  the 
meaninyr  of  the  Code  such  "a  common  or  general  interest,"  that  in 
determining  the  right  of  appeal  not  merely  the  individual  claims 
•of  the  appellants  are  to  be  considered,  but  all  others  who  paid  the 
registration  fees  and  the  government  tax,  and  who  are  not  parties 
to  the  action  ? 

We  think  not.  As  to  the  registration  fees',  if  any  cause  of  action 
-existed,  it  was  in  favor  of  each  person  who  made  the  payment. 
There  existed  no  joint  claim,  but  a  separate  cause  of  action.'  Each 
one  must  recover,  if  at  all,  upon  his  own  claim,  and  sooner  or  later 
there  must  necessarially  be  a  distinct  judgment  in  his  fiivor  fixing 
the  amount  coming  to  him. 

The  warehouse  receipts  were  separate  contracts  given  to  different 
owners  of  the  whisky.  There  was  no  joint  right. ^  The  quantity  of 
''^outage"  from  each  barrel  varied,  and  whether  we  regard  the  claim 
for  it  or  tlie  registration  fees,  that  of  each  person  is  distinct  and 
bound  to  stand  or  fall  by  itself. 

Where  there  is  really  within  the  meaning  of  the  law  a  common 
interest,  and  one  sues  for  the  ben^^fit  of  all,  the  consent  of  those  not 
parties  to  the  suit  is,  in  the  abs.ence  of  objection  from  them,  to  be  pre- 
sumed. 

Here,  however,  these  persons  voluntarily  paid  the  registration 
fees  under  the  order  of  the  court. 

Many  of  them  may  not  desire  to  recover  them.  They  may  feel 
that  they  have  so  acted  that  morally  they  should  not  seek  to  do  so. 
Indeed  they  may  have  estopped  themselves  in  some  way  from 
<?lainiing  them. 

It  is  not  sufficient  that  the  matters  presented  by  the  pleading  raise 
a  question  of  law  of  common  or  general  interest ;  but  if  it  were,  de- 
fenses of  varying  character  might  ba  presented.  One  might  bees- 
topped  in  some  way,  another  may  have  obtained  his  warehouse 
receipt  fraudulently,  and  question-?  as  to  the  taxes  might  exist  as  to 
one  but  not  as  to  another,  all  of  which  tends  to  show  that  the  claims 
are  distinct  and  the  claimants  not  connected  by  a  common  interest 
or  claiming  under  a  common  right. 

A  judgment  in  favor  of  one  would  necessiirily  be  independent  of 
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that  in  favor  of  another.  The  claims  can  not,  therefore,  be  regarded 
as  a  unit  for  the  purpose  of  an  appeal. 

If,  for  instance,  lej^ratees  sue,  the  share  of  each  being  less  than 
$100,  the  amounts  claimed  by  them  can  not  be  added  together  ta 
give  jurisdiction  for  an  appeal. 

The  Supreme  Court  of  the  Uniled  States  has  frequently  spoken 
upon  this  question,  it  havinsr  arisen  in  that  court  in  various  forms. 

The  case  of  the  Market  Company  v.  Hoffman,  101  U.  S.,  112,  re- 
lied upon  by  the  appellants,  is  different  from  this  one.  There  the 
company  was  about  to  sell  the  stalls  in  its  market.  One  of  the  oc- 
cupants, claiming?  the  ri>i:ht  to  continue  his  occupancy,  enjoined  the 
company  from  doinj;  so.  Many  other  occupants  united  as  com- 
plainants with  him,  and  the  injunction  was  sustained. 

The  Supreme  Court  entertained  the  appeal  by  the  company  upon. 
the  j?round  that  the  decree  was  a  single  one  in  favor  of  all  the  com- 
plainants, and  in  denial  of  the  company's  rijrht,  which  was  of  far 
greater  value  than  the  amount  necessary  to  give  the  court  appellate 
jurisdiction. 

The  case  of  the  *'Connemara,"  103  U.  8.,  754,  was  where  salvors 
united  in  a  claim  for  a  single  salvage  service,  and  the  owner  of  the 
property  was  allowed  to  appeal  upon  the  distinct  ground  as  shown 
in  the  opinion,  that  the  interests  of  ihe  claimants  were  not  distinct 
but  collective  for  a  joint  service,  and  the  judgment,  in  legal  effect, 
one  decree  in  lavor  of  all  the  salvors. 

In  the  case  of  Gehson  v.  Shufeldt,  122  U.  S.,  27,  the  cases  decided 
by  the  Supreme  Court  are  fully  reviewed.  There  a  debtor  had  made 
an  assignment  of  his  property  to  an  assignee  to  secure  a  preferred 
debtot  more  than  $"),000.  Other  creditors  by  a  bill  in  equity  as- 
sailed the  assignment  as  fraudulent,  and  it  was  so  held,  and  a  share 
in  the  property  adjudged  to  them.  An  appeal  was  denied,  save 
as  against  those  of  the  plaintiffs  who  had  recovered  more  than  $o,- 
000  each,  that  being  the  s.um  necessary  to  give  the  court  jurisdic- 
tion. 

This  is  the  converse  of  the  case  now  before  u^,  but  it  presents  the 
rule  of  that  court  and  the  opinion  presents  the  question  in  ail  of  it* 
phases. 

Stated  in  brief,  it  is  there  decided  that  where  the  contracts  are  sev- 
eral, or  where  there  is  no  joint  or  common  interest,  the  claims  of 
the  various  claimants  can  hot  be  regarded  as  a  unit  in  order  to  give 
appellate  jurisdiction. 

Applying  this  rule,  and  which  we  think  is  the  one  provided  by 
our  Code  of  Practic*e,  this  appeal  can  not  be  maintained. 

This  view  is  also  supported  by  the  case  of  Zabie,  Ac  v.  Harris, 
82  Ky.,  473  [0  Ky.  Law  Rkp.,  4H2].  There  one  judgment  was  ren^ 
dered  making  each  defendant  liable  for  what  he  owed  for  certiiin 
street  improvements.  The  one  judgment  debtor  was  not  made  lia- 
ble for  the  amount  adjudged  against  another.  It  was  held  that 
the  various  sums  adjudged  could  not  be  considered  in  the  aggregate 
in  determining  the  right  of  the  defendanto  to  appe>^l. 

The  appeal  is  dismissed. 
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D0R8EY  V.  Commonwealth. 
(Filed  SepL  24,  1891— iVb^  to  be  reported.) 

1.  Cn'viinal  idtv — Principal  and  abettor — Where  the  principal  and  his  abeUor 
are  jointly  indicted  for  morder,  an  agreement  between  the  two  to  commit 
the  crime  may  be  proven  on  the  separate  trial  of  each,  to  establish  the  intent 
of  each  in  its  commission,  although  no  conspiracy  is  charged  in  the  indict- 
ment.  In  such  case  it  is  proper  to  instruct  the  jory  concerning  snch  agree- 
ment a  conspiracy  between  the  parties. 

2.  Same- 'Malice — Appellant  and  J.  were  jointly  indicted  for  murder,  and 
the  evidence  of  the  Commonwealth  conduced  to  show  that  appellant  en- 
gaged the  deceased  in  a  quarrel  while  J.  killed  him.  On  the  trial  of  appel- 
lant, it  was  error  to  instruct  the  jury  that  he  was  guilty  of  murder,  if  he 
knew  of  malice  upon  the  part  of  J.  against  the  deceased  and  aided  J.  in  the 
commission  of  the  crime. 

If  appellant,  acting  from  his  own  malice,  or  knowing  of  the  malice  of  J.^ 
and  acting  because  of  it,  aided  in  the  murder  of  the  deceased,  he  is  guilty 
of  murder.  Bat  although  he  knew  of  J.'s  malice,  yet  if,  in  a  sudden  quarrel 
and  in  sodden  passion  and  not  in  pursuance  of  any  agreement  with  J.,  he 
aided  the  latter  in  a  difficulty  in  which  deceased  was  killed,  then  he  is  guilty^ 
at  most,  of  only  manslaughter. 

Kohn,  Baird  &  Speckert  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  .Tefterson  Circuit  Court* 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  deceased,  William  Burnett,  went  to  a  picnic,  j?iven  by  a  so- 
ciety of  which  the  appellant,  Joseph  Dorsey,  was  a  member. 

By  reason  of  disorderly  conduct  he  was  ejected  fr.)m  the  jrrounds. 

He  went  to  a  saloon  near  by,  where  he  met  the  accused  and 
Raymond  Jackson. 

There  is  some  little  conflict  in  the  testimony  whether  he  or  they 
went  there  first;  and  still  more  as  to  whether  he  and  Dorsey  met 
first  in  the  saloon  and  there  had  some  words  or  whether  they  first 
met  just  outside  of  it. 

Whether  the  one  or  the  other  be  true,  they  quarreled  at  the  latter 
place,  the  evidence  tending  to  show  that  the  deceased  approached 
the  accused  and  begran  the  conversation,  and  that  he  was  angered 
by  his  treatment  upon  the  picnic  grounds,  with  which  the  accused 
does  not  appear  to  have  been  connected,  but  which  he  upheld  in  the 
conversation  with  the  deceased. 

The  latter  finally  used  some  offensive  epithets  to  the  accused, 
when  the  latter  struck  him  with  a  small  cane,  and,  in  the  struggle 
which  followed,  pushed  him  against  the  side  of  the  house,  when 
Jackson  ran  up  and  shot  him  with  a  pistol. 

There  is  some  evidence  upon  the  part  of  the  defense  that  the  de- 
ceased had  a  knife;  that  the  accused  for  this  reason  let  go  of  him, 
and  that  he  then  went  toward  Jackson,  when  the  latter  shot  him. 

Considering  all  of  the  evidence,  however,  we  think  there  is  little 
doubt  but  what  the  killing  occurred  as  first  stated,  and  that  the  dif- 
ficulty was  between  the  deceased  and  the  accused. 

Jackson  had  before  been  convicted  of  murder,  and  the  trial  we 
are  now  reviewing  resulted  likewise  to  the  api)ellant. 

There  is  some  evidence  tending  to  show  an  agreement  between 
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the  accused  and  Jackson  to  do  the  deeea^^ed  an  injury,  and  that  they 
hunted  him  for  this  purpose. 

As  the  case  must  be  tried  again,  i^  is  not  proper  to  discuss  the 
merits  of  it,  but  the  objection  is  now  made  that  as  the  indictment 
did  not  charpje  a  conspiracy  to  do  the  killing,  the  court  had  no  right 
to  instruct  the  jury  as  to  one,  and  that  the  instructions  given  to 
them  make  the  guilt  or  innocence  of  the  accused,  or  the  degree  of 
the  crime,  if  he  has  committed  one,  depend  upon  the  motive  and  in- 
tent of  Jackson. 

Other  questions  are  presented,  but  the  conclusion  we  have  reached 
as  to  this  one  obviates  the  necessity  of  their  consideration. 

The  accused  and  Jackson  were  indicted  as  principals.  There  ia 
no  charge  in  the  indictment  against  thf*  accused  as  an  accessory. 

The  lii*st  instruction  given  to  the  jury  reads  thus:  "If  the  jury 
believe  from  all  the  evidence,  to  the  exclusion  of  a  reasonable  doubt, 
that  in  this  county,  and  before  the  finding  of  the  indictment,  one 
Raymond  Jackson,  jointly  indicted  with  the  accused,  Joseph  I)or- 
sey,  did  unlawfully,  willfully,  feloniously  and  of  his  malice  afore- 
thought, kill  William  Burnett,  by  shooting  at  and  wounding  him 
in  and  upon  the  body  and  person  of  him,  the  said  William  Burnett, 
with  a  pistol  loaded  with  a  leaden  bullet  or  other  hard  and  combus- 
tible substances,  a  deadly  weapon,  from  which  said  shooting  at  anci 
wounding  the  said  William  Burnett,  did  then  and  there  die;  and  if 
they  further  believe  from  all  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  that  at  said  time  the  accused,  Joseph  Dorsey,  was 
present  and  had  confederated  with  said  Raymond  Jackson  to  make 
the  attack  as  would  naturally  tend  to  endanger  tlie  life  of  the  de- 
ceased, Burnett,  if  there  was  such  attack,  or  was  a.ware  of  the  malice, 
if  there  was  any  by  which  said  Raymond  Jackson  was  actuated, 
and  willfully,  unlawfully,  maliciously,  and  feleniously  and  of 
his  malice  aforethought,  did  aid,  abet  or  encourage  the  said 
Raymond  Jackson  in  the  killing  of  William  Burnett,  as 
hereinbefore  set  out  in  this  instructi(»n,  if  he  was  so  killed, 
then  the  jury  should  find  the  accused,  Joseph  Dorsey,  guilty 
of  willfull  murder,  as  charged,  and  fix  his  punishment  by  death 
or  imprisonment  in  the  penitentiary  for  life,  in  the  discretion  of  the 
jury;  but  if  the  jury  further  believe  from  all  the  evidence,  to  the 
exclusion  of  a  reasonable  doubt,  that  the  accused,  Joseph  Dorsey, 
wi(/iovf  hwtfiedf/e  of  the  malice  of  Raifmond  Jackso)}^  if  there  was 
any,  and  not  in  pursuance  of  a  previous  agreement,  was  present,  aid- 
ing, abetting  or  encouraging  the  said  Raymond  Jackson,  as  herein- 
before set  out,  in  the  killing  of  William  Burnett,  as  hereinbefore 
set  out  in  this  instruction,  if  he  was  so  killed,  when  it  was  not  ap- 
parently neceasary  in  his  own  defense  or  the  defense  of  Riivmond 
Jackson,  then  the  jury  should  find  the  accused,  Joseph  Dorsey, 
guilty  of  voluntary  manslaughter,  and  fix  his  punishment  in  the 
penitentiary  for  a  term  not  less  than  two  nor  more  than  twenty-one 
years.'' 

Under  our  law  principals  and  abettors  may  be  jointly  indicted. 

The  separate  acts  of  eiich  need  not  be  charged.  The  act  of  the 
one  is  that  of  the  other. 

In  this  instance  the  one  shot  the  deceased,  while  the  other  was 
contending  with  him.  It  was  competent  to  prove  that  they  had 
previously  agreed  to  do  hinj  injury  as  showing  the  intent  of  each, 
and  that  both  were  acting  in  pursuance  to  the  agreed  purpose. 

If  two  persons  aa^ree  to  kill  another,  and  in  pursuance  of  the  plan 
one  engages  in  a  quarrel  with  him  and  the  other  deals  the  deadly 
blow,  both  are  equally  guilty. 
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Where  there  is  evMence  tending:  to  show  such  a  plan  or  agree- 
ment, it  is  proper  to  instruct  the  jury  as  to  it,  althouj?h  no  conspi- 
racy be  charjced  in  the  indictment,  because  it  shows  the  intent  with 
which  each  party  acted.  , 

If  two  persons  be  jointly  indicted  for  murder,  but  no  conspiracy 
chained,  yet,  as  under  our  law,  principal  and. abettors  are  equally 
guilty,  and  as  the  act  of  one  is  that  of  both,  conspiracy  to  do  the  act 
may  not  only  be  shown  as  showing:  the  intent  with  which  the  per- 
son acted,  but  it  is  proper  to  instruct  the  jury  as  to  it. 

Bishop  says:  **if  pei*sons,  combining:  in  intent,  perform  a  criminal 
act  jointly,  the  guilt  of  each  is  the  same  as  if  he  had  done  it  alone, 
and  it  is  the  same,  if  the  act  being  divided  into  parts,  each  proceeds 
with  his  several  part  unaided.''    1  Bishop  on  Crim.  Law,  section 

Another  objection  to  the  instruction  seems  to  us,  however,  to  have 
more  foundation.  At  least,  if  not  well  taken,  it  is  difficult  to  un- 
derstand the  instruction,  and  it  was,  therefore,  at  least  likely  to 
mislead  the  jury. 

No  other  instruction  was  given  which  made  the  degree  of  the 
offense  of  the  accused,  if  he  had  committed  one,  turn  upon  the  mo- 
tive with  which  he  acted. 

It  he  acted  from  malice  or  if  he  knew  of  malice  upon  the  jwrt  of 
.Jackson  and  acted  by  renson  of  it  in  aiding:  the  commission  of  the 
offense,  then  he  is  equally  guilty  with  Jackson.  But,  although  he 
may  have  known  of  malice  upon  Jackson's  part,  yet,  if  upon  a  sud- 
den quarrel,  he  acted  from  sudden  passion,  and  not  in  pursuance  of 
an  agreement  to  doharm  to  the  deceased,  then  he  is  at  most  only 
guilty  of  manslaughter. 

Although  he  may  have  been  aware  of  malice  upon  the  part  of 
Jackson,  yet,  unless  he  acted  with  the  motive  of  carrying  it  out,  or 
from  an  agreement  with  Jackson  to  do  the  deceased  harm,  and  not 
from  sudden  heat  and  passion,  he  would  not  be  guilty  of  murder. 

This  may  be  what  the  able  judge  below  intended  by  the  instruc- 
tion, but  the  second  clause  of  it  is  so  worded  that  the  jury  may, 
and  doubtless  did,  believe  that  if  the  accused  merely  knew  of 
malice  upon  the  part  of  Jackson  toward  the  deceased,  then  they 
«ould  not  find  the  accused  guilty  of  manslaughter,  although  he  may 
have  acted  in  sudden  heat  and  passion,  and  not  in  furtherance  of 
any  previously  agreed  plan  to  injure  the  deceased. 

In  other  words,  that  the  degree  of  guilt  of  the  accused  depended 
upon  his  mere  knowledge  of  malice  upon  the  part  of  Jackson. 

This  is  not  the  law,  and  while  the  trial  judge  doubtless  did  not  in- 
tend to  so  tell  the  jury,  yet  the  instruction  is  so  worded  that  they 
may  well  have  so  understood  it. 

Where  life  or  liberty  is  involved,  we  are  unwilling  to  conjecture 
that  they  understood  it  otherwise. 

We  do  not  see  why  any  instruction  should  have  been  given  as  to 
the  eflfect  of  any  confession  by  the  accused.  We  find  no  evidence 
to  authorize  it,  but  it  is  unnecessary  to  decide  whether  a  reversal 
-would  have  been  authorized  on  account  of  it. 

For  the  reasons  indicated,  the  judgment  below  is  reversed,  and 
<»use  remanded  for  a  new  trial,  in  conformity  to  this  opinion. 
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commonwealth  v  smith. 

Same  v.  United  Sta^^es  Express  Co. 

(FiUd  Sept.  2-i,lS9l.) 

1.  Initi' State  commerce^— Taxation  of  express  companies — Section  G,  article  4, 
chapter  92,  General  Statutes,  which  imposes  certain  license  taxes  upon  all 
expresfl  companies  doint;  business  in  this  State  is  void  as  to  snch  express- 
companieit  as  transmit  ^oods,  ^c,  between  points  in  this  State  and  in 
other  States,  because  it nn  effect  imposes  conditions  as  to  the  manner  of 
condaoting  inter-State  commerce,  a  power  which  is  vested  exclusively  in  the 
Confi^ress  of  the  United  States  by  subsection  3,  of  section  8.  Constitution 
U.  S. 

2.  Same —  Taxation  of  teiegraph  companies — Although  the  Western  Union 
Telegraph  Company  is  a  foreign  corporation,  engaged  in  inter-State  com- 
merce, its  tangible  pi operty  in  this  State  is  a  subject  of  taxation  under  State 
laws.  Such  taxation  does  not  deprive  it  of  its  powers  as  an  agency  of  inter- 
State  commerce  nor  hinder  it  in  the  performance  of  its  duties  as  such. 

But  a  tax  imposed  by  the  State  upon  such  company's  lousiness  or  occupation 
in  this  State  is  invalid,  because  it  is  an  interference  with,  end  obstruction 
of,  the  power  of  Congress  to  regulate  commerce.  Section  4,  article  4,  chap- 
ter 92,  General  Statutes,  imposes  certain  taxes  and  penalties  on  the  business 
of  telegraph  companies,  and  is,  therefore,  void. 

Helm  &  Bruce  for  appellant. 

Rozel  Weissinger,  Harmon,  Colston,  Goldsmith  and  Hoadley 
for  a  I) pel  Ice. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  J  udge  Pryor. 

These  two  cases  involve  the  validity  of  a  tax  imposed  upon  the 
appellees,  both  beinf?  foreign  corporations,  and  resisting  its  pay- 
ment upon  the  ground  that  the  statute  imposing  the  burden  is  in 
violation  of  the  Federal  Constitution. 

The  exercise  of  the  power  is  claimed  to  be  derived  from  two  sec- 
tions of  the  statute,  the  one  applying  to  the  United  States  Express 
("ompany,  and  the  other  to  Charles  Smith,  an  agent  of  the  Western 
Union  Telegraph  Company.  The  cases  were  argued  as  one  by  coun- 
sel for  the  State,  and  will  be  disposed  of  in  the  one  opinion. 

The  section  of  the  statute,  with  reference  to  express  companies, 
provides:  **That  all  express  "ompanies  doing  business  in  this  State 
shall  be  required  to  pay  a  license  tax  <jf  $500  per  annum,  where  the- 
distance  over  which  the  line  of  such  companies  operate  or  e\tend  In 
this  State  is  less  than  100  miles,  and  the  annual  sum  of  $1,000, 
where  the  distance  is  more  thon  100  miles,  and  neither  the  com- 
pany nor  agent  of  any  company  which  has  paid  the  license  tax  re- 
quired to  be  paid  by  this  section,  shall  be  required  to  pay  any  other 
license  or  tax  to  any  county,  city  or  municipality  in  this  State:  P/v>- 
videtU  Such  company  shall  pay  ad  valorem  taxes  for  county  and 
municipal  purposes,  UY>on  all  horses,  wagons,  furniture,  real  estate 
and  other  property,  at  the  same  rate  of  taxation  as  is  collected  upon 
other  property  in  this  Commonwealth.''  General  Statutes,  T*hapter 
92,  article  4,  section  6. 

The  appellee,  the  express  company,  insists  that  this  statute  is  in 
violation  of  that  provision  of  the  Federal  Constitution  giving  to 
Congress  the  power  **to  regulate  commerce  with  foreign  nations,  and 
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among  the  several  States,  and  with  the  Indian  tribes."  .  Section  8, 
subsection  3,  Federal  Constitution. 

In  this  action  by  the  State  to  recover  the  license  tax,  a  proceeding 
authorized  by  statute,  the  appellee  has  filed  an  answer,  alUging  the 
payment  of  all  taxes  assessecl  against  it  by  the  State,  whether  8tate, 
county  or  municipal,,  and  then  proceeds  to  dfny  the  right* of  the 
State  to  impose  a  burden  upon  it  for  the  privilege  of  conducting  a 
business,  that  is  in  aid  of,  eras  a  carrier  of,  commerce  between  the 
several  States;  that  it  transmits  goods,  cVc.,  over  its  lines  lor  com- 
mercial and  business  purposes  between  ^loints  within  the  State  of 
Kentuoky,  and  from  points  within  the  State  to  points  in  all  the 
other  States;  its  lines  afi'ording  business  relations  in  the  way  of 
transportation  between  the  several  States  and  territories,  and  be- 
tween the  United  States  and  foreign  countries. 

The  only  question  presented,  is:  **Does  the  statute  amount  to  a 
regulation  of  commerce  as  settled  in  cases  of  a  kindred  character  by 
the  Supreme  Court?"  The  case  of  Crutcher  v.  Commonwealth, 
recently  decided  on  an  appeal  from  this  court,  where  a  license  fee  of 
loou  was  required  to  be  paid  by  every  agent  of  an  express  company 
before  engaging  in  such  business,  was  held  to  be  an  exaction  in  re- 
spect of  conunerce,  and  the  reasons  given  by  this  court  for  sustain- 
ing the  validity  of  the  act  upon  the  idea  that  it  was  passed  to 
protect  its  citizens  against  irresponsible  corporations,  and  not  to  in- 
terfere with  interstate  commerce,  was  held  not  to  be  a  sufficient 
response  to  the  defense,  because  the  effect  of  the  act  was  to  impose 
couditions  as  to  the  manner  of  conducting  inter-State  commerce, 
that  could  not  be  sustained.  11  Ky.  Law^  Rep  ,  lM2;  11  S.  C.  R., 
851.  This  is  a  stronger  case  for  the  corporation  than  that  of 
Crutcher. 

It  Is  plain  that  this  tax  is  imposed  upon  the  business,  or  upon  the 
privilege  of  transacting  business  within  the  State,  and  if  such  a 
right,  when  given,  can  be  Uixed  as  contended  by  counsel  for  the 
State,  it  would  be  conceding  to  the  State  government  the  right  to 
prohibit  any  express  company  in  another  State  from  doing  business 
here  by  reason  of  the  heavy  burdens  placed  upon  it  by  State  legisla- 
tion. 

If  the  regulation  of  commerce  belongs  alone  to  the  National  gov- 
ernment;, and  of  this  there  is  no  question,  then  it  is  apparent  the 
State  has  no  power  to  impose  such  burdens.  Nor  is  it  "material  that 
the  burden  imposed  may  not  likely  affect  inter-State  business  or 
commerce;  it  may  not  amount  to  a  prohibition,  still,  if  the  attempt 
or  the  effect  c^f  the  legislation  is  to  regulate  inter-State  traffic,  the  stat- 
ute is  invalid.  Such  is  the  decision  of  the  Supreme  Court  in  several 
cases.  Lyng  v.  Michiiran,  185  U.  S.,  IGl;  Crutcher  v.  Com- 
monwealth, 11  S.  C.  R.,  851.  **A1I  express  companies  doing  business 
in  the  State  shall  pay  a  license  tax,"  and  this  l)eing  exacted  for  the 
right  to  do  business,  the  act  must  he  held  to  be  invalid. 

In  the  case  of  the  Commonwealth  v.  Charles  Smith,  the  appellee 
questions  the  validity  of  the  revenue  law  taxing  telegraph  compa- 
nies, Smith  being  an  agent  of  the  Western  Union  Telegraph  Com- 
pany', and  as  such  liable  for  the  tax  imposed  and  for  the  penalty 
for  non-payment.  The  provision  of  the  revenue  law  is  as  follows  : 
Section  4.  *'It  shall  be  the  duty  of  the  president,  secretary  or  mana- 
ger (»f  any  telegraph  company  or  association,  working,  operating  or 
controlling  any  telegraph  line  in  this  State,  to  report  under  oath,  to 
the  auditor  of  public  accounts,  on  or  before  the  1st  of  July  in 
every  year,  a  full  and  complete  statement  of  each  line,  and  the 
whole  number  of  miles  of  wire  worked  or  under  their  control  and 
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management  in  this  State,  and  shall  pay  into  the  treasury  on  or-be- 
fore  the  10th  of  July,  in  each  year,  a  tax  equal  to  $1  per  mile  for 
the  line  of  polls  and  first  wire,  and  50  cents  per  mile  for  each  addi- 
tional wire."  General  Statutes,  chapter  4,  article  2,  section  4. 
This  corporation  has  tangible  property  within  the  State,  and  this 
property,  as  is  conceded,  is  subject  to  taxation  under  its  iaw^; 
nor  is  it  denied  that  it  does  an  extensive  business  within  the 
State,  as  well  as  out  of  it,  and  it  is  admitted,  as  has  been  already 
determined,  in  more  than  one  case,  that  this  company  is  an  agrent 
of  inter-State  commerce.  Telegraph  Company  v.  Texas,  lOo  U.  S., 
460;  Pensacola  Telegraph  Company  v.  Western  Union  Telegraph 
Company,  9H  U.  S.,  1.  The  lines  of  this  company  cross  the  bound- 
ary of  this  State  at  Louisville,  and  all  the  principal  cities  bordering: 
on  the  Ohio  river.  The  penalty  for  failing  to  pay  this  tax,  and  to 
which  the  agent  is  subjected,  is  a  fine  of  $'MK 

It  is  contended  by  the  defense  that  the  tax  imposed  is  a  mere  ar- 
bitrary sum,  fixed  by  tiie  State,  without  regard  to  the  value  of  the 
property  owned  by  the  comjmny,  or  even  the  income  derived  from 
it,  and  in  addition  that  specific  taxation  is  not  a  tax  on  property, 
but  must  neces-sarily  be  a  tax  on  the  occupation  or  baslness  of  ihe 
person  sought  to  be  taxed,  while,  on  the  other  hand,  it  is  claimed 
that  the  Legislature  must  judge  whether  the  tax  shall  be  ad  valorem 
or  specific,  and,  when  uniform,  it  mast  be  held  valid. 

In  this  State  the  power  of  the  Legislature  to  determine  the  mode 
of  taxation  and  to  classify  the  property  to  be  taxed  is  not  an'  o}>en 
question.  It  may  be  termed  a  specific  tax  as  to  corporate  proi>ert;y, 
and  an  ad  yaiorem  tax  as  to  property  that  is  ordinarily  the  subject 
of  taxation.  A  railroad  company  may  be  taxed  at  a  (»ertain  valua- 
tion for  each  mile,  and  if  termed  a  specific  tax,  it  is  a  taxation  based 
on  value  or  the  franchise  itself,  granted  by  the  State,  may  be  the 
subject  of  taxation  without  reference  to  the  tangible  property  it 
owns.  C,  N.  ().  &  T.  P,  R.  Co.  v.  Commonwealth,  81  Ky.,  492. 
The  right  of  a  State  to  tax  the  property  of  its  citizens,  where  uni- 
formity and  equality  exists  in  imposing  the  burden,  can  not  Avell 
be  doubted,  and  if  this  was  the  question  presented  in  this  case,  we 
would  have  no  difficulty  in  vsustaining  the  tax.  If  this  is  a  tax  on 
the  pro])erty  of  the  corporation  within  the  State,  the  statute  imims- 
ing  the  burden  must  be  enforced;  but  if  a  tax  on  the  business  of  the 
corporation,  and  that  corporation  an  agent  of  inter-State  coraineroe, 
it  is  then  an  exercise  of  power  belonging  to  the  national  government 
and  must  be  held  invalid;  as  said  by  Mr.  Justice  Strong  in  Railroad 
€0.  V.  Peniston:  **It  is,  therefore,  manifest  that  exemption  of  Federal 
agencies  from  State  taxation  is  dependent,  not  upon  the  nature  of 
the  agent  or  upon  the  mode  of  their  constitution,  or  upon  the  fact 
that  they  are  agents,  but  upon  the  eflfect  of  the  tax,  that  is,  upon  the 
question  whether  the  tax  does  in  truth  deprive  them  of  power  to 
serve  the  government  as  they  were  intended  to  serve  ft,  or  does  it 
hinder  the  efficient  exercise  of  their  power.  A  tax  upon  their  prop- 
erty has  no  such  necessary  efiiect.  It  leaves  them  free  to  discharjre 
the  duties  they  have  undertaken  to  perform.  A  tax  upon  their 
operations  is  a  direct  obstruction  to' the  exercise  of  Federal  power.*' 
18  Wal.,  5. 

In  this  case  the  taxes  alleged  to  be  due  the  State,  for  the  year  end- 
ing in  July,  1888,  is  $4,024  45,  with  a  fine  of  $500  for  the  failure  of 
the  corporation  or  its  agent  to  pay  it.  It  may  be  difticult  to  esti- 
mate the  value  of  the  telesrraph  poles  and  the  strands  of  wire  nec- 
essary to  the  conduct  of  the  business,  but  it  becomes  apparent  from 
the  act  itself,  connected  with  the  burden  imposed  on  the  corporation. 
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that  it  is  its  occupation  and  busines.s  that  have  been  taxed  without 
regard  to  the  value  of  the  property  it  actually  owns  within  the 
State,  and  with  the  heavy  penalty  imposed,  it  may  directly  interfere 
with  the  regulation  of  inter-State  commerce  and  can  not  be  sus- 
tained. Mr.  Justice  Field,  in  Gh)ucester  Ferry  Co.  v.  Pennsylvania, 
114  U.S.,  190,  says:  *'Whileit  is  corrceded  that  the  property  in  a 
State,  belonging  to  a  foreign  corporation  engaged  in  foreign  or  inter- 
State  commerce,  may  be  taxed  equally  with  like  property  of  a  do- 
mestic corporation  engaged  in  that  business,  we  are  clear  that  a  tax 
or  other  burden  imposed  on  the  property  of  either  corporation  be- 
cause it  is  used  to  carry  on  that  commerce,  or  upon  the  transporta- 
tion of  persons  or  property,  or  for  the  navigation  of  public  waters 
over  which  the  transportation  is  made,  is  invalid  and  void  as  an 
interference  with  and  an  obstruction  of  the  power  of  Congress  in  the 
regulation  of  such  commerce,"  and  in  the  case  of  Leloup  v.  Mobile,, 
127  U.  S.,  640,  the  court  through  Mr.  Justice  Bradley,  says:  *^The 
fairest  and  most  just  construction  of  the  Constitution  leads  to  the 
conclusion  that  no  Slate  has  a  right  to  lay  a  tax  on  inter-State 
commerce  in  any  form,  whether  by  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  commerce,  or  on  the  reeipts  derived 
from  that  transportation, 'or  on  the  occupation  or  business  of  car- 
rying it  on,  and  the  reason  is  that  such  taxation  is  a  burden  on 
that  commerce  and  amounts  to  a  regulation  of  it  that  belongs  solely 
to  Congress."  There  is  no  limitation  to  the  power  within  the  State 
to  tax,  except  such  as  virtually  amounts  to  a  confiscation  of  one's 
property,  but  there  is  not  only  a  limitation,  but  a  prohibition  on  the 
power  of  the  State  to  impose  a  tax  on  the  business  of  corporations  or 
other  agencies  of  inter-State  commerce  that  4n  etf'ect  regulates  inter- 
State  traffic. 

In  both  of  the  cases  under  consideration  such  arbitrary  sums  are 
fixed  without  reference  to  value,  and  evidently  as  is  to  some  extent 
conceded  on  the  business  of  each,  and  whether  under  the  guise  of  a 
specific  or  an  ad  valorem  tax,  it  is  manifest  that  the  object  and 
effect  of  each  section  of  the  statute  is  to  impose  burdens  on  the  trans- 
portation or  business  of  both  corporations,  and  not  upon  the  prop- 
erly within  the  State.  The  amount  of  the  tax  and  the  penalties 
annexed  for  imposing  payment  is  in  effect  a  prohibition  of  the  exer- 
cise of  the  legitimate  business  of  each  of  the  appellees,  without  first 
complying  with  the  conditions  of  the  statute.  In  view  of  the  au- 
thorities cited  and  the  mode  of  imposing  this  specific  tax,  it  must 
be  held  that  the  two  sections  of  the  statute  are  in  violation  of  section. 
8,  subsection  3  of  the  Federal  Constitution. 

Judgment  afftrmed  in  both  cases. 


SUPERIOR  COURT  ABSTRACTS. 


COBHELi.  Wind  Engine  and  Pump  Company's  assignee  y.  Bbeed. 

Filed  October  21,  1891.     Appeal  from   Lonisville  Law  and  Equity  Coart- 
Opinion  of  the  court  by  Presiding  Judge  Barboar,  reversing. 
1.  Assignments  for  creditors — Lien  of  etfi p loves ^JJud^iV  the  act  of  March  20, 

1876,  which  provides  that  the  employes   of  railroad  companies  and   mana- 
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faoturiag  estftblnhmetits  which  have  assigned,  shall  have  a  lien  *^for  the 
-whole  amount  dae"  them,  if  any  employe  has  earned  his  wages,  though 
tinder  his  contract  he  in  not  to  be  paid  until  a  day  which  falls  subsequent  to 
the  assignment,  his  wages  should  be  regard«  d  as  *'dne."  and  he  should  be 
given  the  lien  provided  in  the  statute.  But  whe<*e  an  employe  who  is  work- 
ing under  an  unexpired  contract  is  discharged  at  the  time  of  the  assign- 
ment, and  afterwards  recovers  damages  against  the  assigned  estate  for 
breach  of  the  contract^  he  iss  not  entitled  under  the  statute  to  a  lien  for  the 
amount  thus  recovered,  but  should  be  allowed  that  amount  as  an  nn preferred 
claim. 

2.  Revetsible  errors — Where  the  amount  awarded  by  the  chancellor  as  dam- 
ages seems  reasonable,  this  court  will  not  disturb  his  finding  as  to  the 
amount  because  he  arrived  at  it  by  a  process  different  from  that  which  this 
court  might  have  adopted. 

3.  Appeal  by  receiver — The  plaintiff  having  sued,  and  recovered  judgment 
against,  the  defendant  and  assignee  and  receiver,  the  defendant  has  a  right 
to  prosecute  an  appeal  in  his  name  as  assignee  and  receiver,  even  though 
his  appointment  as  receiver  may  have  superseded  the  assignment,  and  he, 
as  receiver,  may  not  have  been  expressly  authorized  to  prosecute  the  appeal. 
But  if  such  authority  were  requiifed,  the  fact  that  the  court  from  which  he 
received  his  appointment  granted  this  appeal  would  be  sufficient. 

Randolph  H.  Blain  for  appellant;  W.  O.  Harris  for  appellee. 

Robinson  &  Co.  v.  Jaokson. 

Filed  October  21,  1891.  Appeal  from  Caldwell  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming.  Judge  Yost  not  sitting. 
Attachments — [Veight  given  c}iattcellor''s  finding — The  rule  that  the  chancel- 
lor's judgment  upon  the  facts  will  not  be  reversed  unless  it  clearly  appears  to 
be  wrong,  is  applied  in  this  case  to  a  judgment  discharging  an  attachment 
sued  out  upon  the  ground  that  the  debtor  had  disposed,  or  was  about  to  dis- 
pose, of  his  property  with  the  fraudulent  intent  to  cheat,  hinder  and  delay 
,  his  creditors. 

John  C.  Strother,  Nunn  A  Cruce,  F.  W.  Darby  and  Burnett  k.  Dallam  for 
appellants;  John  T.  Young  for  appellee. 

Robinson  &  Co.  v.  City  of  Louisville. 

Filed  October  21,  1891.    Appeal  from  Louisville   Chancery  Court.     Opinion 
of  the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Judgment  in  lower  comi  pending  petition  for  rehearing  in  appellate  court — 
The  parties  to  an  action  may  either  in  or  out  of  court  agree  to  a  settlement 
after  judgment  has  been  rendered  by  the  appellate  court  and  pending  a  pe- 
tition for  rehearing  in  that  court,  and  where  pending  a  petition  for  rehear- 
ing in  the  appellate  court  an  agreed  judgment  is  entered  in  the  lower  court 
reciting  that  the  judgment  theretofore  rendered  has  been  reversed  upon 
appeal,  it  has  the  same  effect  as  if  the  appellee  had  withdrawn  his  petition 
for  rehearing  and  had  filed  in  the  lower  court  the  mandate  of  the  appellate 
court,  and,  therefore,  such  a  judgment  is  not  void. 

2.  Appeal /rom  void  Judgment — If  the  judgment  appealed  from  were  void 
an  appeal  wonld  not  lie»  as  there  was  no  motion  in  the  lower  court  to  set 
aside  the  judgment. 

Lane  &,  Burnett  for  appellants;  Laf  Joseph  for  appellee. 

Gay,  Ao  v.  City  of  Louisville. 

Filed  October  21,  1891.    Appeal  from  Louisville  Law   and  Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  BarbO!?r,  affirming. 

Allowance  of  claim  for  taxes  in  suit  to  sell  real  estate — By  virtue  of  section 
773  of  the  Civil  Code  the  Louisville  Ch'incery  Conrt  or  the  Louisville  Law 
and  Equity  Court  has  power  in  actions  for  the  sale  of  real  property  to  de- 
termine summarily  wiUi  or  without  written  pleadings  the  amount  of  any 
State  or  municipal  tax  or  assessment  on  the  property  to  be  sold,  and  .to 
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proyide  for  the  payment  of  the  same  in  the  jndxtnent.  Therefore,  in  this 
action  for  the  sale  of  the  real  property  of  a  decedent  to  pay  debtR  in  which 
the  city  of  Lonisville  filed  its  tax  bilU  and  had  its  claim  allowed,  without 
objection  or  exception  from  the  heirs,  who  were  before  the  court,  and  had 
every  opportunity  to  make  defense,  it  is  now  too  late  for  them  to  insist  that 
the  taxea  were  not  imposed  in  the  manner  prescribed  by  law. 
G.  B.  Seymour  for  appellants;  Laf  Joeeph  for  appellee. 

Webb  &  Webb  v.  Vebhillion,  adm'b,  <fcc. 

Filed  October  21,  1891.  Appeal  from  Letcher  Gircoit  Court.  Opinion  of 
the  court  by  Jnd^e  Younj?,  reversing. 

1.  Appeals — Failure  of  tiwnscrif^t  to  show  date  of  jnd::;mcnt — If  it  can  be  de- 
termined from  the  record  in  any  mode  that  the  motion  for  a  new  trial  was 
made  within  the  time  prescribed  by  law  it  is  immaterial  that  the  clerk,  in 
making  out  the  transcript,  has  failed  to  state  the  date  of  the  judgment,  or 
the  date  of  the  motion.  In  this  case  the  clerk  having  failed  to  give  the 
date  of  the  verdict  and  judgment,  the  date  to  which  the  jury  calculated  in- 
terest in  ascertaining  the  amount  due  on  the  notes  sued  on  must  be  taken 
88  whe  date  of  the  verdict,  and  as  the  motion  for  a  new  trial  was  made  within 
three  days  from  that  date  it  was  in  time. 

2.  Suspension  of  stotut-i  of  hmitathms — As  the  statute  of  limitations  was,  by 
act  of  the  Legislature,  suspended  in  Letcher  county  for  several  years  be- 
tween the  time  of  the  maturity  of  the  note  sued  on  and  the  date  of  a 
payment  made  thereon,  in  ascertaining  whether  at  the  date  of  the  payment 
the  note  was  barred  by  limitation,  the  time  during  which  the  statute  was 
thus  suspended  should  be  deducted. 

3.  Apf>licatwn  of  payments — As  plaintiffs  held  two  notes  against  defendants, 
both  of  which  were  due  at  the  time,  certain  payments  were  made  by  defend- 
ants, in  the  absence  of  any  direction  by  defendants  as  to  the  application 
of  the  payments,  plaintiffs  had  the  right  to  elect  to  which  note  they  would 
apply  them.  And  as  defendants,  for  the  purpose  of  availing  themselves  of 
the  plea  of  limitation  as  to  one  of  the  notes,  allege  that  the  credits  in- 
dorsed thereon  should  have  been  placed  upon  the  other  note,  the  burden  is 
upon  them  to  prove  that  they  directed  plaintiffs  at  the  time  the  payments 
were  made  to  apply  them  to  the  other  note. 

4.  Note puyable  in  labor — Where  a  promissory  note  stipulated  that  it  might 
be  discharged  in  **hanling"  and  the  payees,  simultaneously  with  the  execu- 
tion of  the  note,  executed  to  the  principal  obligor  a  writing  agreeing  to 
give  him  credit  on  his  note  for  hauling,  at  specified  rates,  there  whs  a  con- 
tract between  the  parties  as  to  the  mode  of  payment,  and  the  principal  ob- 
ligor was  entitled  to  pay  the  note  as  therein  contracted  ;  and  if  he  in  good 
faith  offered  to  do  the  hauling  and  the  payees  failed  or  refused  to  allow 
him  to  do  it,  they  can  not  enforce  payment  in  money.  Therefore,  to  en- 
title the  payees  to  recover  on  the  note  it  i.i  incumbent  on  them  to  allege, 
and,  the  allegation  being  denied,  to  prove  that  the  defendants  failed  and 
refused  to  do  the  hauling  as  contracted,  although  requested  so  to  do. 

8.  B.  Dishman  for  appellants;  John  L.  Scott  for  appellees. 

Black  v.  Mebbitt. 

Filed  October  .SI,  1891.  Appeal  from  Washington  Circuit  Court.  Opin- 
ion of  the  court  by  Judge  Young,  affirming. 

Release  of  surety  in  f^unrdian's  bond — If  the  principal  and  surety  in  a  guar- 
dian^s  bond  go  before  the  county  judge  and  express  a  desire  to  have  the 
surety  released  from  further  liability,  and  the  judge  makes  an  order  accept- 
ing a  new  bond  and  releasing  the  surety,  this  dispenses  with  the  written  no- 
tice by  the  surety,  as  provided  by  section  1  of  chapter  104,  General  Statutes. 
Mor  is  it  necessary  that  the  motion  should  be  made  by  the  surety;  it  is  sufll- 
eient  that  it  was  made  by  the  guardian  with  his  knowledge  and  consent. 

C.  G.  McChord  and  E.  W.  Hines  for  appellant  ;  J.  W.  S.  Clements  for  ap- 
pellee. 
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BiTTEIiEB  V.  BirTELEfi'g  ADM*B. 


Filed  October  21,  1801.  Appeal  from  Boone  Circuit  Court.  Opinion  of 
the  court  by  Judge  Young,  affirming. 

Pawers  of  administrators — An  administrtitor  agreed  with  one  who  was  surety 
in  two  notes,  in  which  the  decedenb  was  principal,  to  release  him  from  lia- 
bility in  consideration  of  his  agreement  to  pay  a  debt  which  was  due  by 
his  son-in-law  to  the  estate.  The  snrer.y  having  paid  his  son-in-law*8  debt 
as  agreed,  now  seeks  by  this  action  against  the  administratoi:  in  his  fiducial 
capacity  to  recover  back  the  amount  thus  paid.  Held — That  the  adminis- 
trator had  no  power  to  bind  the  estate  by  such  an  agreement,  and  if  the 
plaintiff  has  any  right  of  action  it  is  against  the  administrator  personally, 
and  not  against  the  estate.  The  estate  can  not  be  placed  in  statu  quo,  for, 
although  the  debtor,  whose  debt  was  paid  by  plaintiff,  was  insolvent,  yet 
the  debt  might  have  been  made  out  of  him,  and  the  remedies  that  the  ad- 
ministrator had  as  against  him  may  have  been  lost. 

S.  W.  Tolin  for  appellant;  Westover  <fc  Points  for  appellee. 

Downing  <fc  Pattebsom  v.  MoNelly. 

Filed  October  21,  1891.  Appeal  from  Bell  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Young,  affirming. 

Negligence — Insufficient  denial — In  this  action  to  recover  damages  for  in- 
juries sustained  by  plaintiff  in  consequence  of  the  falling,  in  a  public 
street,  of  a  derrick,  alleged  to  have  been  negligently  constructed  by  defend- 
ants, the  denial  in  the  answer  that  the  derrick  was  neccligently  erected 
^'while  plaintiff  was  engaged  at  his  daily  labor"  did  not  put  in  issue  the 
negligence  alleged  in  the  petition,  but  only  the  time  when  the  derrick  was 
erected  ;  therefore,  the  only  issue  before  the  jury  was  as  to  the  amount  the 
plaintiff  was  entitled  to  recover,  and  if  there  were  any  errors  in  the  in- 
structions as  to  negligence  they  were  not  prejudicial  to  defendants. 

J.  W.  Alcorn  and  M.  C.  Saufley  for  appellants;  J.  R.  Sampson  and  E.  W. 
Hines  for  appellee. 
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Bmith  v.  Commonwealth. 
(Filed  ISepL  24,  1891— iVo<  to  be  reported.) 

Crimmal  law — Evidence — Accomplices — The  testimony  of  accomplices  i» 
not  Bofficieot  to  convict  the  accnBed  of  having  entered  a  store  and  stolen 
mOBey  therefrom,  in  the  absence  of  any  coxroborating  evidence  tending  to 
connect  him  with  the  crime.  The  statement  of  a  witness  that  he  saw  the 
accQ8ed  one  evening  before  or  about  the  time  of  the  crime  walking  towards 
the  store  is  not  such  corroborating  evidence  as  tends  to  connect  him  with  the 
crime.  Therefore,  the  court  should  have  instructed  the  jury  to  find  for 
him. 

If  the  evidence  had  shown  that  the  stolen  money  had  been  found  in  pos- 
session of  the  accused  or  that  he  owned  the  instruments  by  which  the  rob- 
bery was  effected,  or  that  he  had  been  seen  with  the  accomplices  at  the  time 
and  place  of  the  robbery,  there  would  have  been  sufficient  corroborating 
evidence  to  sustain  the  statements  of  the  accomplices  and  authorize  a  con- 
viction. 

J.  J.  C.  Back,  C.  D.  Cardwell  and  R.  A.  Hurst  for  appellant. 

W.  J.  Hendriek  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  asks  for  a  reversal  of  the  judgment  of  conviction 
because  the  court  refused  to  instruct  the  jury  to  find  for  him. 

Section  241  of  the  Criminal  Code  provides:  **A  conviction  can  not 
be  had  upon  the  testimony  of  an  accomplice,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defendant  with  the  commis- 
sion of  the  oflFense,  and  the  corroboration  is  not  sufficient  if  it  merely 
show  that  the  offense  was   committed,    and    the    circumstances 
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thereof."  By  section  242  a  verdict  of  acquittal  should  go  in  such  a 
case  in  the  absence  of  this  corroborating  testimony.  In  this  caae 
the  testimony  of  the  two  accomplices  establish  the  guilt  of  the  de- 
fondant  beyond  any  doubl.  They  detail  the  manner  of  and  the 
circumstances  connected  with  the  entrance  into  the  house  of  Koberta, 
and  taking  from  it  his  money,  but  we  fail  to  find  any  facts  Cfirrobo- 
rating  these  statements  tending  to  connect  the  accused  fcwith  the 
commission  of  the  offense.  The  only  witness  whose  testimony  con- 
nects the  accused  with  the  two  accomplices,  in  any  way,  is  Jones, 
who  says  about  the  time  or  belore  the  money  was  taken  he  saw  the 
defendant,  Smith,  goin^  towards  Abe  Roberts'  house  one  evening. 

Roberts  was  the  man  who  had  the  moHey  stolen  from  him.  He 
kept  a  little  store,  which  the  proof  shows  the>se  parties  often  visited, 
as  well  as  others.     . 

Smith,  the  defendant,  lived  in  the  neighborhood,  and  there  could 
have  been  nothing  unusual  in  seeing  him  on  his  way  to  the  home  of 
Roberts,  it  is  not  shown  that  he  knew  Roberts  had  any  money, 
or  that  he  kept  it  at  the  place  from  which  it  appears  to  have  been 
taken,  and  in  fact  nothing  appears  in  the  form  of  testimony  tend- 
ing to  connect  him  with  the  guilt  of  the  other  parties,  or  rather 
with  the  commission  of  the  offense.  It  is  not  necessary  that  hi> 
guilt  should  be  established  by  this  corroborating  proof,  but  circum- 
stances of  a  character  tending  to  connect  him  with  the  offense  i:i 
sufficient  corroboration  of  the  testimony  of  the  accomplice  to  the 
effect  that  the  party  charged  aided  him  in  the  commission  of  th« 
felony  or  was  a  [)arty  to  it.  The  money  or  f)roperty  stolen,  or  a  part 
of  it  found  in  his  possession,  or  his  being  seen  with  the  parties  at 
the  time  and  place  of  the  robbery,  or  being  the  owner  of  the  imple- 
ments used  in  breaking  the  lock,  would  be  circumstances  corrorH>- 
rative  of  the  testimony  of  an  accomplice  and  tending  to  show  his 
.  connection  with  the  offense.  The  question  of  guilt  or  inn(x?enfe 
would  at  last  be  one  for  the  jury,  but  where  the  statements  of  the 
accomplice  make  the  party  charged  a  parffoeos  cru/tiftfft^  and  >iich 
circumstances  as  indicated,  appear  in  corroboration  of  these  state- 
ments, the  case  should  go  to  the  jury,  and,  if  resulting  in  a  convic- 
tion, this  court  would  not  reverse  for  the  want  of  corroborating  proof. 

We  find  no  such  proof  in  this  case  and  the  judgment  is,  therefore, 
reversed,  with  directions  to  award  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 


Besudkn  v.  Anderson. 

(Fifed  Sept.  29,  1890— i\o^  (o  be  reported,) 

Comeyniue  in  contemplation  of  insohency — The  conveyance  to  appellatit  by 
his  son  having  been  made  in  contemplation  of  insolvency,  operated  Jir*  aa 
assignment  of  all  the  son's  property  for  the  equal  benetit  of  his  creditors. 

L.  II.  Jones  for  appellant. 

W.  M.  Beckner  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

John  Besuden,  son  of  the  appellant,  owned  a  fine  estate,  consist- 
ing of  land  and  personalty,  which  he  conveyed  to  his* father,  the  ap- 
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pellant.  This  conveyance  was  attacked  by  the  appellee  as  having: 
Been  njade  in  contemplation  of  insolvency,  which  operated  as  an 
assignment  of  said  property  for  the  equal  benefit  of  John  Besuden's 
<nreditors,  the  appellee  being  one. 

The  proof  is  clear  that  John  Besuden  was,  at  the  time  he  made 
the  conveyance,  insolvent.  Therefore,  if  he  made  any  sale,  mort- 
gage or  assignment  of  his  property  in  contemplation  of  insolvency, 
the  same  inured  to  the  equal  benefit  of  his  creditors.  Was  this  sale 
of  that  character? 

Upon  that  subject  Mr.  Bean  says  that  the  appellant  told  him 
he  had  advanced  to  his  son,  John,  more  than  his  portion  by  $15,0(K), 
which  he  was  to  pay  back.  The  appellant  says  that  he  took  the 
deed  to  secure  himself  for  his  ato'eement  to  pay  **  judgements  in 
•courts  against  John."  This  consideration  brings  the  conveyance  in 
the  act  of  1856.  We  are  not  unmindful  of  the  fact  that  the  appel- 
lant contradicts  Mr.  Bean  as  to  the  matter  of  the  loan  of  the  $15,000, 
but  the  court  seemed  to  credit  Mr.  Bean's  recollection  of  the  matter. 

The  judo^ment  is  affirmed. 


Town  of  Bet.lepoint  v.  Pence. 

{Filtd  Oct.  1,  1891— i\o^  to  be  reported,) 

Constttuiionnl  law — School  tax — The  town  of  Bellepoint  is  situated  withiu 
and  is  a  part  of  a  certain  common  school  district.  An  act  of  the  Legisla- 
ture, entitled  "An  act  for  the  benefit  of  Bellepoint."  was  passed  to  create  a 
ten  months'  school  for  said  district.  The  act  provided  that  a  tax  shoald 
be  leTied  on  the  property  of  all  the  white  citizens  of  the  town  to  defray  the 
expenses  of  the  additional  five  months'  school,  and  that  all  children  of  said 
district,  residing  outside  of  the  town,  should  have  the  right  to  attend  the" 
school  during  thy  first  five  months  free  of  charge,  but  after  that  time  should 
pay  such  tuition  as  the  trustees  might  require,  not  exceeding  25  cents  on 
$100  of  property  owned  by  the  parents  of  such  children.  Held — That  the 
act  is  unconstitutional,  because  its  title  is  misleading,  and  because  it  in 
effect  taxes  the  citizens  of  the  town  to  maintain  a  school  for  the  benefit  of 
the  entire  district. 

AV.  C.  Herndon  for  appellant. 

Frank  Chinn  for  appellee. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  act  in  question  is  unconstitutional.  The  purpose  of  the  act 
wan  to  have  a  continued  session  often  months  in  a  school  district 
that  embraced  within  its  boundary  the  town  of  Bellepoint.  In 
order  to  do  this,  it  is  provided  by  the  act  that  **a  tax  shall  be  levied 
on  the  property  of  ail  white  citizens  of  the  town  to  defray  the  ex- 
penses of  the  additional  term  of  five  months."  The  act  further 
providing,  "and  all  white  children  of  pupil  age  residing  in  said  dis- 
trict, but  outside  the  town  limits,  shall  be  allowed  to  attend  said 
flchool  free  of  charge  for  the  first  five  months,  but  after  that  time, 
they  shall  pay  such  tuition  as  the  trustees  may  require,  not  exceed- 
ing 25  cents  on  each  $100  worth  of  property  assessed  upon  the  prop- 
erty of  the  parents  of  said  children." 

The  title  of  the  act  is  **An  act  for  the  benefit  of  Bellepoint,"  apd         , 
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under  this  title  its  inhabitants  are  taxed  to  sustain  a  school  for  five- 
months, 

If  this  title  is  not  misleadinff,  it  purports  to  legislate  for  the  town 
where  the  legislation  is  for  the  benefit  of  the  district  outside  of  the 
town  limits—taxes  the  property  of  the  town  residents  to  school  the 
children  living  not  only  in  the  town  but  beyond  its  boundary. 

The  right  or  duty  to  impose  the  tax  on  the  town  property  for  such 
a  purpose  is  impemtive,  and  the  trustees  are  left  to  impase  such 
burdens  on  the  balance  of  the  district  as  they  may  require,  not  ex- 
ceeding 2o*cents  on  the  $1(K).  If  they  fail  to  do  this,  the  town  pays^ 
by  the  provisions  of  the  act,  the  entire  tax^  and  it  a  tax  was  im- 
posed by  the  trustees,  if  any  were  unable  to  pay  who  lived  outside 
of  the  district,  the  taxable  property  within  the  town  limits  would 
be  coiiipelled  to  sustain  the  loss  and  their  taxes  increased  to  sup|)ly 
the  deficiency.  The  act  in  effect  taxes  the  town  to  educate  the  entire 
district. 

Judgment  below  is  affirmed. 


Brown  v.  CoMiMONWEALTH. 
(Filed  OcL  1,  1891.) 

Criminal  law — Reckless  shooting — J/<2//Vt?— The  evidence  clearly  shows  that- 
appellant,  without  cause,  wilfully  and  maliciously  shot  and  killed  the  deceased^ 
therefcre,  the  verdict  convicting  him  of  murder  was  proper. 

Even  if  the  evidence  had  not  proven  that  appellant  shot  the  decedent 
with  malice  toward  him,  yet  the  verdict  was  proper  because  it  is  clearly  es- 
tablished that  appellant,  without  lawful  excuse,  fired  his  pistM  in  a  roon^ 
crowded  with  people,  and  killed  the  decedent,  and  in  such  a  case  he  is  guilty 
of  murder,  the  jury  having  the  right  to  presume  that  the  fatal  shot  wa»> 
fired  maliciously. 

Harris,  Campbell  &  Campbell  for  appellant* 

W.  J.  Hendrick  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  convicted  of  the  crime  of  murdering  John 
Lowrie  by  shooting  him  with  a  pistol,  and  his  punishment  was 
fixed  at  death. 

The  appellant^s  evidence  is,  that  Jonn  Jones  was  drunk  at  the 
ball  and  was  exhibiting  his  pistol,  and  he,  the  appellant,  fearing 
that  Jones  would  hurt  some  one  with  the  pistol  took  it  away  from 
him  by  force,  that  just  as  he  had  wrenched  the  pistol  from  Jones 
one  of  its  chambers  was  accidentally  discharged,  without  his  havinfr 
pulled  the  triger,  and  shot  the  deceased  ;  that  he  was  on  friendly- 
terms  with  the  deceased. 

On  the  other  hand,  the  evidence  by  the  Commonwealth  i^  that 
the  appellant  wrenched  Jones'  pistol  from  him,  and  after  getting  It 
pushed  one  man  aside,  who  was  in  front  of  him,  and  pointed  the  pis- 
tol toward  the  deceased,  who  was  standing  by  the  window  in  the 
same  room,  and  fired  and  killed  him ;  that  only  a  short  while  be- 
fore taking  the  pistol  from  Jones  he  borrowed  a  knife  from  one 
man  who,  in  a  little  while,  took  it  away  from  hfm.    He  then  tried 
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to  borrow  a  knife  from  several  other  persons,  but  could  not,  and 
<!ouiplained  that  he  had  no  friends  there.  It  is  true  he  said  to  one 
of  tliese  persons  that  he  wished  to  trim  his  shoe  sole,  but  the  Jury 
were  authorized  to  believe  this  was  a  pretense. 

That  in  the  yard,  before  taking  the  pistol  from  Jones  in  the  house, 
he  was  heard  to  say  to  Jones  in  a  loud  voice,  "give  it  to  me,"  and 
Jones  said  he  would  not.  It  is  true  he  says  he  was  askiner  Jones  to 
give  him  a  bottle  of  whisky  that  Jones  had,  from  which  he  was 
drinking:  too  freely  ;  but  the  evidence  of  another  witness  tends  to 
contradict  this ;  that  only  a  short  while  after  the  shooting  he  jumped 
from  the  porch  saying  that  he  knew  he  would  get  one  son-of-a-bitch 
before  he  left.  It  is  true  the  witness  that  testified  to  this  fact  was  a 
former  mistress  of  the  appellant  and  the  prestnt  mistress  of  the  de- 
ceased ;  but  the  jury  were  the  judges  of  her  credibility. 

It  was  also  legitimate  for  the  jury  to  infer  that  the  shooting  w-as 
prompted  by  a  feeling  of  malice,  in  consequence  of  the  deceased 
having  supplanted  the  appellant,  in  hisabsence,  in  theillicit  affections 
of  this  dusky  damsel.  But  be  the  cause  what  it  may,  it  is  clearly 
shown  that  the  appellant,  without  cause,  wilfully  and  maliciously 
•shot  and  killed  the  deceased. 

But  if  we  are  mistaken  as  to  there  being  evidence  of  appellant's 
malice  towards  the  deceased  in  particular,  it  is  clearly  established 
that  the  appellant,  without  lawful  excuse,  intentionally  fired  the 
pistol  in  a  room  crowded  with  persons. 

If  he  did  this  not  with  the  design  of  killing  any  one,  but  for  his 
diversion  merely  killed  one  of  the  crowd,  he  is  guilty  of  mur- 
der. For  such  conduct  establishes  **general  malignity  and  reckless- 
ness of  the  lives  and  personal  safetv  of  others,  which  proceed  from 
■a  hfart,  void  of  just  senseof  social  duty  and  fatally  bent  on  mischief. 
And  whenever  the  fatal  act  is  committed  deliberately,  or  without 
adequate  provocation,"  the  jury  has  a  right  to  presume  it  was  done 
-with  malice.  But  it  is  said  there  is  no  proof  tending  to  show 
that  the  appellant  knew  the  pistol  was  loaded.  If  he  knew  that 
fact,  or  had  reason  to  believe  it  was  loaded,  it  is  sufticint,  so  far  as 
Icnowledge  is  concerned.  And  the  jury  were  authorized  to  believe, 
from  the  facts  proven,  that  he  had  reason  to  believe  the  pistol  was 
loaded. 

The  judgment  is  affirmed. 


L.  A  N.  R.  R.  Co.  V.  Taylor. 

(Fifed  Oct,  1,  1891.) 

Railroad— ls,^egli;:fnce~\%  is  the  duty  of  railroftds  in  this  Stftte  to  nse  on 
each  of  their  engines  the  best  appliances  for  the  prevention  of  the  escape  of 
sparks  therefrom  that  have  been  invented.  Snch  spark  arresters  mast  be 
kept  in  ^ood  condition  and  properly  adjusted:  and  for  all  damages  by  fire, 
T6«aHiDtr  from  a  failure  to  keep  the  arresters  in  fi^ood  condition  or  properly 
•djasied,  the  railroad  company  is  liable.  When  the  proof  shows  that  a  partic- 
ular entwine  was  provided  with  one  of  the  best  known  spark  arresters,  bnt  that 
ftt  a  partienlar  time  sparks  were  seen  escapinflr  therefrom  in  larere  quanti- 
ties and  settinflf  fences  on  fire,  the  jury  may  reasonably  infer  that  at  such 
iime  the  spark  arrester  was  not  in  ^ood  repair  or  not  properly  adjusted. 

Wm.  Lindsay  and  H.  G.  Petrie  for  appellant. 

Ben  T.  Perkins,  Jr.,  and  E.  W.  Hines  for  appellee. 

Digitized  by  VjOOQ  IC 


374  L.    &    N.    R.    R.    CO.    V.    TAYLOR. 

Appeal  from  Todd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellee's  meadow,  orchard,  fences,  Ac,  were  fired  and  con* 
Buined  orinjuretl  by  the  sparks  flying:  from  the  chimney  belonging 
to  appellant's  railroad  engine,  for  which  the  appellee  recovered 
judgment  for  $2,()00  in  damages.  Said  fire  was  caused,  it  is  con- 
tended, by  the  negligence  of  the  appellant  in  not  having  upcm  said 
chimney  a  proper  spark  arrester,  or  in  not  having  the  same  prop- 
erly adjusted. 

These  two  propositions  were  submitted  to  the  jury,  and  they 
found,  as  to  one  or  both  of  them,  that  the  appellant  was  negligent; 
and  if  there  was  suiftcient  evidence  to  sustain  either  of  them,  the 
verdict  must  stand,  provided  the  jury  w^as  properly  instructed. 

The  proof  is,  that  the  chimney  had  attached  to  it  what  was  known 
as  the  diamond  spark  arrester,  and  that  kind  was  as  good  for  that 
purpose  as  any  in  known  use,  and  which,  when  in  good  order  and 
properly  adjusted,  w^ould,  ordinarily,  extinguish  fire  sparks  to  such 
an  extent  as  to  prevent  the  spread  of  fire  from  them  flying  from  the 
chinmey.  Now  the  following  facts  were  proven,  from  which  the 
jury  had  the  right  to  infer  that  the  arrester  was  either  not  in  good 
order  or  it  was  improperly  adjusted: 

The  sparks  were  seen  in  the  day  time,  on  the  occasion  of  the  firing 
of  said  property,  flying  Irom  the  chimney  in  large  showers  into  the 
field.  In  corroboration  of  this  evidence  as  to  the  sparks  two  other 
witnesses  say  that  in  a  few  days  after  the  fire  they  saw  the  sparks 
flying  in  the  day  time,  about  the  same  place,  in  large  quantities 
from  said  chimney,  which  fired  a  fence  on  the  side  of  the  railroad 
track.  The  jury  was  authorized  to  believe  that  these  things  would 
not  have  happened  but  for  the  fact  that  the  arrester  \v»is  either  out 
of  proper  order  or  was  improperly  adjusted;  consequently,  appel- 
lant was  negligent  in  that  regard. 

Having  held  that  there  was  suflftcient  evidence  to  authorize  the 
jury  to  find  that  there  was  negligence,  the  question  is,  was  the 
jury  properly  instructed?  Upon  that  subject  the  act  of  the  I^iegisla- 
ture  of  this  State,  approved  January  80,  1874,  and  quoted  in  the  Ky, 
Central  R.  R.  Co.  v.  Barrow,  6  Ky.  Law  Rep.,  241,  provides:  That 
railroad  companies,  &".,  running  or  operating  cars  by  steam  on  any 
railroad  track  in  this  State,  shall  place  on  or  around  the  top  of  the 
chimneys  of  such  locomotives  a  screen,  fender,  Ac,  as  will  prevent^ 
as  far  as  possible,  sparks  of  fire  from  e-scaping,  &c.  That  act  does  not 
require  railroad  companies,  Ac,  operating  railroads  to  provide  appli- 
ances that  will  eflTectually  and  certainly  prevent,  under  all  circum- 
stances, the  escape  of  fire  sparks  from  the  chimneys  of  their 
locomotives,  for  the  r^^ason  that  such  preventatives  are  as  yet  un- 
known to  science;  but  they  are  only  required  to  use  the  l>est  and 
most  effectual  preventatives  known  to  scien<*e  and  practical  use,. 
that  will  prevent,  as  far  as  possible,  sparks  escaping  from  the  chim- 
neys of  their  locomotives.  See  the  case  supra.  It  was  also  the 
appellant's  duty  to  have  its  arresters  in  gcKxl  order,  and  free  from 
defects  and  properly  adjusted,  and  if  it  failed,  in  consequence  of  a 
want  of  skill  or  negligence  in  any  of  these  particulars,  and  the  fire 
occurred  by  reason  of  such  failure,  the  appellant  is  responsible  in 
damages. 

As  the  object  of  the  statute,  supra,  was  to  require  the  use  of  the 
best  and  most  effective  appliances  known,  <fcc.,  we  do  not  understand 
that  the  expreasion,  '*(>n  or  around  the  top."  precludes  the  appel- 
lant from  attaching  the  arrester  to  any  other  part  of  the  chimney  or 
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machinery  that  is  equally  as  effectual  to  prevent  the  escape  of 
Hparks,  We  also  understand  that  if  to  attach  the  arrester  to  some 
other  part  of  the  chimney  or  machinery  should  become  known  as 
the  more  effective  preventative  of  the  escape  of  sparks,  or  a  new 
kind  should  become  known  as  such,  it  would  be  the  duty  of  appel- 
lant to  adopt  the  same.  But  the  instructions  were  not  misleading 
on  that  subject,  for  the  reason  the  diamond  arrester  used  by  the  ap- 
pellant is  attached  about  the  top  of  the  chinmey.  Also  the  instruc- 
tions presented  the  law  fully  and  fairly  to  the  jury. 

The  proof  was  heard  pro  and  con,  without  objection  as  to  the 
negligence  complained  of,  consisting  in  a  defective  spark  arrester, 
or  improperly  adjustine:  it,  which  cured  the  defect  in  the  petition  in 
that  regard,  if  any  defect,  in  that  particular,  there  was. 

Thejudgmen:is  affirmed. 


Rafferty,  Ac.  v.  Buckler. 
{Filed  Ort.  1,  1891— iVo^  to  be  reported.) 

Mortgai^es — Priorities — Subrogation^'^,  owed  B.  f 4,807,  secored  by  mort- 
gage on  60  acres  of  land,  and  was  also  indebted  to  B.,  who  held  a  jnnior 
mortgage  on  same  land.  S.  couyeyed  land  worth  $8,800  to  B.,  in  considera- 
tion of  his  agreement  to  credit  R/s  indebtedness  to  him  by  fS,800.  There 
was  an  execution  lien  for  ^1,000  on  the  60  acres  prior,  and  superior  to  the 
liens  of  both  B.  and  S.,  B  having;  paid  ofiF  this  execution  lien,  gaye  R.  credit 
on  his  indebtedness  for  only  (2,800.  Held — That  S.  can  not  complain  of  a 
judgment  creditinf;^  R.'s  indebtedness  to  B.  by  only  $2,800.  because  if  he  is 
BOt  entitled  to  reduce  the  $3,800.  agreed  credit  by  the  |l,000  paid  to  satisfy 
the  execution  lien,  he  would  be  subrogated  as  to  the  $1,000  to  the  rights  of 
tbe  execution  lien  holder  whose  debt  he  satisfied,  and  whose  lien  was  supe- 
rior to  that  of  S. 

Jno.  T.  Norvell,  Harris  &  Eastin  and  Ross  &  Owens  for  appellants. 

Wra.  Lindsay,  Kennedy  &  Son  and  Hanson  &  Kenneiy  for  ap- 
pellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

There  is  no  claim  for  a  homestead  in  the  petition  or  in  any  of  the 
pleading.  The  testimony  of  Buckler  and  Rafferty  conflicts  to  such 
an  extent  as  to  preclude  a  reversal,  for  the  reason  that  Rafferty,  the 
debtor,  has  failed  to  obtain  the  proper  credits  on  his  indebtedness  to 
the  appellee.  Buckler. 

The  trouble  in  this  case  jjrrows  out  of  a  mortgage  or  mortgages, 
executed  by  Rafferty  and  wife  to  Buckler  and  to  Mrs.  Sargeant,  the 
mother  of  Mrs.  Rafferty.  Mrs.  Sargeant  and  her  husband,  in  order 
to  relieve  Rafferty  and  his  wife  of  Rafferty's  indebtedness  to  Buck- 
ler, .sold  to  Buckler  a  tract  of  land,  and  by  the  terms  of  the  deed 
Buckler  was  to  credit  Rafferty's  indebtedness  by  $3,800,  when  in 
fact  he  only  entered  a  credit  of  $2,800.  Rafferty  owed  Buckler 
$4,607,  and  took  a  mortgage  on  60  acres  of  land  to  secure  it.  He 
also  owed  Mrs.  Sargeant,  who  held  a  mortgage  on  the  same  land, 
but  junior  in  date. 

Mrs.  Sargeant    havin-g  conveyed   to  Buckler,  in  satisfaction  of 


Digitized  by  VjOOQ  IC 


3/6  VOGT     V.     COMMONWEALTH. 

his  debt,  land  of  the  value  of  $3,800,  reduced  the  mortJi:aKe  to  that 
extent,  and  now  complains  that  the  reason  given  by  Buckler  for 
giving  a  credit  of  only  $2,800,  affords  no  response  to  her  claim. 

His  statement,  verified  by  the  record,  is  this:  That  one  Minor  had 
an  execution  levied  on  this  land,  creating:  a  lien  prior  to  either  his 
raortfifage  or  that  of  the  appellant,  Mrs.  Sargeant,  and  that  having 
priority,  the  land  was  subject  first  to  satisfy  the  execution.  He, 
therefore,  paid  it  off,  and  if  he  had  no  rigrht  to  reduce  the  credit  by 
reason  of  the  execution  lien,  it  remained  a  lien  on  the  land  that  had' 
to  be  satisfied  before  Mrs.  Sargeant  could  get  any  part  of  her  debt. 

It  seems  to  us  the  failure  to  enter  the  credit  of  $3,800  affords  no 
ground  for  reversing  the  Judgment  below.  Sargeant  and  Rafferty, 
the  husbands  of  the  female  appellants,  understiKKi  the  settlement 
and  why  the  credit  was  reduced,  and  if  the  credit  of  $8,800  should 
now  be  directed  to  be  entered,  it  leaves  the  land  subject  to  the  lien 
of  Minor. 

The  amount  of  this  lien  was  all  that  was  deducted  in  the  settle- 
ment between  Rafferty  and  Buckler,  and  no  harm  resulted  from  it 
to  either  of  the  female  appellants.  Whether  the  homestead  or  the 
right  to  it  is  affected  in  any  way  by  this  credit,  is  not  before  us,  but 
we  may  say  it  is  apparent  that  the  minor  debt  can  not  affect  'the 
right  to  the  homestead,  and  if  it  should  take  all  the  land  to  pay  the 
debt  to  Buckler,  then  the  question  will  arise  as  to  the  claim  of 
homestead,  for  it  is  manifest  that  the  homestead  right  can  not  be 
sold  to  satisfy  the  Minor  debt. 

Judgment  affirmed. 


VoGT  V.  Commonwealth. 

{Filed  Oct.  8,  1891— iVb^  to  be  reported.) 

Cnminai  laiv — Continuance — The  defendant  in  a  criminal  case  is  not  en- 
titled to  a  continuance  on  account  of  absent  witnesses  unless  due  diliji^ence 
in  attempting  to  procure  their  attendance  is  shown  to  the  court;  but  it  is 
not  an  indispensable  pre-requisite  to  such  right  of  continuance  th^t  the  ex- 
ercise of  such  diligence  should  be  shown  in  the  affidavit  of  defendant  for  a 
continuance.  It  may  be  shown  by  exhibiting  to  the  court  the  subpoena  for 
the  absent  witnesses  on  file  in  the  case  and  the  officers  return  thereon. 

O'Neal,  Phelps  &,  Pryor  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Jeffferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

According  to  evidence  of  witnesses  in  this  case  for  the  Common- 
wealth, appellant  went  to  the  saloon  and  grocery  of  one  Hackworth, 
and  while  they  were  drinking,  one  Collins,  the  deceased,  came  in, 
and  Hackworth  introducing  them,  they  took  a  drink  together, 
when  appellant  siud  to  deceased:  *•!  have  met  you  before;  1  met 
you  at  South  Louisville,  at  the  election,"  to  which  Collins  replied:  "I 
am  a  straight  Democrat,''  when  appellant  said,  '*you  did'nt  show  it 
at  the  last  election;"  and  Collins  said,  '*you  people  would  not  allow 
me  to  show  it,"  to  which  appellant  replied:  **If  you  say  I  would 
not,  you  are  a  damned  liar;"  and  then  Collins  removing  his  left 
hand  from  appellant's  shoulder,  where  it  had  been  placed,  and  step- 
ping back,  said:  **I  have  never  taken  that,  and  will  not  take  it 
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DOW,"  whereupon  appellant  drew  a  pistol  and  shot  him,  frorri 
which  he  died  in  a  few  seconds.  One  witness  states  that  Collins, 
even  after  the  }nsulting:  language  had  been  used,  proposed  taking 
a  friendly  drink  and  dropping  the  quarrel.  None  of  the  witnesses 
for  the  (Commonwealth  testified  lo  seeing  a  weapon  of  any  kind  in 
pot^session  of  Collins, *at  the  time,  though  sonie  of  them  ^stifled 
they  had  ample  opjjort  unity /and  would  have  seen  thebutclier  knife, 
exhibited  on  the  trial,  if  it  had  been  in  his  hand  or  about  his  per- 
son after  he  fell  to  the  floor. 

But  according  to  the  statement  of  appellant,  he  went  to  the  saloon 
of  HaCkworth  to  serve  on  a  man  living  in  the  neighborhood  a  pro- 
cess of  court,  that  had  been  put  in  his  hands  to  execute,  and  while 
there  inquiring  for  him,  Collins  came  in  and  went  behind  the  coun- 
ter, but  nothing  then  occuried  between  them.  AppeUant,  after 
taking  a  drink,  went  out  in  search  of  the  man  referred  to,  and  as  he 
came  back  to  the  saloon,  Collins  and  others  were  standing  outside 
the  saloon,  when  to  the  remark  of  Collins  he  was  a  straight  Demo- 
crat, appellant  replied  as  before,  said  he  didn't  show  it  at  the  last 
election,  and  went  into  the  sahson,  and  Collins  started  for  him,  when 
he  was  held  by  George  Dunn  and  others.  As  soon  as  he  got  in  the 
iwloon,  appellant  called  for  drinks  and  paid  for  them,  and  then  Col- 
ihts  said:  **I  have  never  taken  the  damned  lie,  and  won't  take  it 
now."  Appellant  started,  and  Collins  grabbed  him  by  the  shoulder, 
and  struck  him  two  or  three  times,  and  then  Hack  worth  also  jirabbed 
hira,  and  told  his  wife  to  bring  his  pistol,  that  he  would  kill  the 
son-of-a-bitch,  meaning  appellant.  But  appellant  jerked  loose,  and 
another  x)eison  haci  pushed  Collins  back,  who  stepped  baik  and 
reaching  up  on  the  counter  got  the  knife,  and  started  for  him,  when 
he  tired  the  shot. 

There  was  evidence  of  a  person,  who  afterwards  came  in  and 
helped  straighten  out  the  deceased,  that  he  had  the  butcher  knife 
graspe<l  in  his  right  hand,  and  others  t«^stified  to*the  same  effect,  but 
thac  evidence  was  attempted  by  the  Commonwealth  to  be  contra- 
dicted. 

Several  witnesses  testified  to  previous  threats  by  the  tleceased  to 
take  the  life  of  appellant,  one  of  them  stating  he,  on  one  occasion, 
at  appellant's  saloon,  drew  a  pistol  while  his,  appellant's,  back  was 
turned. 

The  ground  for  reversal  which  we  will  consider  is  refusal  of  the 
court  to  continue  the  case  on  account  of  four  absent  witnesses.  The 
testimony  of  two  of  them  would,  as  stated  in  the  affidavit,  be  that 
they  were  present  at  t'me  of  the  nomieide  and  heard  Collins  say  he 
had  never  taken  and  wtiuld  not  then  take  the  damned  lie,  and  saw 
him  take  hold  of  defendant  and  strike  him  twice,  when  some  one 
pushed  him  back,  and  then  he,  Collins,  stepped  back  and  took  a 
large  knife  from  the  counter,  and  star»  towards  appellant,  who  was 
leaving  the  room,  and  then  appellant  shot.  He  stated  in  his  affi- 
davit the  other  two  atwent  witnesses  would  testify  they  heard  Col- 
lins, on  different  occasions,  threaten  the  life  of  appellant. 

The  record  of  testimony  heard  on  the  tried  shows  that  several,  if 
not  all,  the  witnesses  present  on  the  occasion  had  been  drinking, 
their  statements  as  to  whether  the  decejised  struck  appellaiit,  and 
whether  he  was  armed  with  a  knife,  were  contradictory  and  irre- 
coQCilable,  the  preponderance  being  rather  in  favor  of  the  theory  of 
the  prosecution.  Moreover,  the  testimony  of  some  of  appellant's 
witnesses  as  to  both  the  alleged  threats  and  the  possession  of  the 
lcnife,as  well  as  assault  by  Collins,  was  attempted  to  be  contradicted 
and  weakened.    Therefore,  it  seems  to  us,  the  evidence  of  the  absent 


Digitized  by  VjOOQ IC 


378  KENNEDY    V,    MCELROY,    &C. 

witnesses  was  extremely* important  and  necessary  to  the  proper  de- 
fense of  appellant.  And  It  seemed  to  he  conceded  hy  the  lower 
court  that  he  would  have  been  entitled  to  a  continuance' on  that  ac- 
count, if  diligence  in  procurinjjf  the  attendance  of  tKe  absent  wit- 
nej'Ses  liad  been  fehown  by  the  affidavit  presented. 

It  is  not  stated  in  the  atiidavit  that  suhpcenas  had  been  in  proper 
time  issued  and  placed  in  the  hands  of  the  officer.  But  it  appears 
that  at  the  time  of  tilinjj:  the  affidavit  there  was  returned  and  on 
file  a  sui)p(pna  tiiat  hiul  been  issued  and  actually  executed  on  the 
absent  witnesses,  and  the  attention  of  the  court  was  then  called 
to  it. 

Dilij?ence  in  procuring  attendance  of  witnesses  is  a  pre-re<iuisite 
to  continuance  on  application  of  the  defendant  in  a  criminal  case, 
and  the  court  is  not  authorized  to  t?rant  it,  unless  the  fact  of  such 
previous  diiijrence  is  made  to  appear.  But  it  does  not  seem  to  us  to 
make  any  ditference  whether  or  not  it  be  stated  in  the  affidavit  that 
a  subpaMia  was  in  ample  time  issued  and  placed  in  the  hands  of  an 
officer  and  returned  executed  on  the  absent  witness,  if  these  facts 
which  constitute  due  dilijjence,  in  meaning?  of  the  law,  be  made  to 
appear  to  the  court  by  exhit)ition  of  the  subpcena  itself  and  officer's 
return  on  ii,  or  notice  of  the  court  be  called  to  the  paper  then  pres- 
ent, which  appears  to  liave  been  done  in  this  case.  We  think  appel- 
lant was.  under  the  circumstances,  entitled  to  a  continuance,  and 
for  the  error  of  the  lower  court  in  refusing  it,  judgment  is  reversed 
and  caAe  remanded  for  a  new  trial,  and  further  pleadings  consistent 
with  this  opinion. 


Kennedy  v.  McEluoy,  &c. 

f    {Filed  Oct.  3,  1891.) 

Gratit  hy  Comiuomvciilih  -A'eversi'on—K  grant  of  land  by  the  Commonwealth 
to  certain  trustees  and  their  successors  in  trust  for  a  certain  academy,  vests 
the  title  in  the  trustees  only  for  the  purpose  named  in  the  grant,  and  when 
the  academy,  which  was  the  object  of  the  trust,  has  ceased  to  exist,  the  title 
reverts  to  the  Common  wealth.  In  such  case  the  Commonwealth  acquires 
the  title  by  reversion  and  not  because  of  a  forfeiture,  therefore,  the  Leg^B- 
lature  may  afterward  ^rant  the  land  to  another  person  without  first  having 
instituted  direct  proceedings  to  declare  it  forfeited. 

H.  C.  Baker  for  appellant. 

James  Garnett  and  Montgomery  &  Jones  for  appellees. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

By  an  act  of  the  Legislature,  approved  —  day  of ,  1808^^ 

Aaron  Stratton  and  othei-s,  and  their  successors,  were  constituted  a 
body  politic  and  corporate,  to  be  known  by  the  name  of  the  trustees 
of  the  '*I^wis  County  Academy."  The  act  then  proceeded  to  give 
said  trustees  the  usual  powers  as  such.  It  also  provided  that  said 
trustees  were  **entitled  to  locate,  survey  and  patent  6.000  acrc^  of 
land  for  the  benefit  of  said  academy,  on  the  terms  and  conditions 
prescribed  in  the  act,  entitled  an  act  to  establish  and  endow  certain 
academies,  and  the  several  acts  amendatory  thereto.  It  also  ap- 
pears that  these  trustees,  pursuant  to  said  act,  procured  a  patent  to 
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about  2,500  acres  of  land  lying  in  Russell  county,  which  is  one  of  the 
counties  in  which  vacant  land  inijfht  be  appropriated  under  said  act. 
In  1825  the  Legislature  passed  another  act  authorizing  said  trustees 
to  sell  said  land  for  the  benefit  of  said  academy.  But  said  trustees 
failed  to  sell  or  otherwise  dispose  of  said  land.  And  in  1851,  there 
then  being  no  trustees,  and  the  academy  being  dissolved,  the  Legis- 
lature passed  another  act  repealing  the  act  of  1825,  authorizing  said 
trustees  to  sell  said  land,  and  vesting  the  same  in  the  county  of 
Lewis  for  the  benefit  of  the  common  schools  of  that  county,  and  au- 
thorizing the  Lewis  county  court  to  sell  said  land  for  that  purpose 
and  authorizing  said  court  to  make  said  sale  by  agent;  that  the  court, 
pursuant  to  such  authority,  did  appoint  Peter  Riffe  to  sell  said  land  ; 
that  he  did  sell  the  same;  that  the  sale  was  approved  by  the  court 
and  deeds  were  duly  made  to  the  purchasers;  that  appellant  is  the 
remote  vendee  of  these  purchasers  of  said  land,  and  the  appellees 
are  trespassers  on  parts  thereof,  cutting,  removing  and  destroying 
valuable  timber,  thereby  committing  irreparable  injury,  &c. 

The  appellant's  petition  discloses  substantial ly  the  foregoing  facts, 
and  the  court  sustained  a  demurrer  to  the  petition.  The  decision  of 
the  court  on  that  denmrrer  is  the  subject  of  review. 

It  is  alleged  in  suixstance  that  neither  the  trustees  appointed,  nor 
their  successors,  sold  or  appropriated  the  land  granted  to  them  in 
trust  for  the  Lewis  County  Academy;  that  in  1851,  there  being  no 
trustees,  and  the  **academy  being  dissolved,"  the  Legislature 
granted  said  land  to  Lewis  county  for  the  benefit  of  its  common 
schools,  and  authorized  the  county  court,  by  itself  or  agent,  to  sell 
the  land  for  that  purpose,  which  it  did,  Ac. 

It  is  to  be  observed  that  the  Legislature  granted  this  land  to  the  jier- 
sons  named,  in  trust  for  a  certain  purpose,  and  the  title  of  the  Com- 
monwealth did  not  pass  from  it  to  the  grantees,  e.\cept  in  trust  for 
that  purpose;  and  when  the  object  of  the  trust  became  extinct,  the 
title  reverted  to  the  Comnjonwealth  as  matter  of  law,  Unless  the 
Commonwealth  had  otherwise  disposed  of  the  reversion;  then,  of 
course,  the  title  would  not  revert.  The  reversion  of  the  title,  in 
such  case,  is  not  in  consequence  of  a  forfeiture  of  title,  but  in  conse- 
quence of  the  failure  of  the  purpose  to  which  it  was  granted,  conse- 
quently it.  reverts  to  the  grantor  (in  this  case  the  Commonwealth). 
It  is  only  in  case  of  a  forfeiture  of  title  by  the  grantee  in  consequence 
of  hom^act  of  his,  that  the  forfeiture  must  be  declared  by  a  direct 
proceedmg  for  that  purpose.  But  in  case  of  escheats  or  reversion, 
which  only  occurs  in  consequence  of  the  cessation  of  the  title 
granted,  no  direi't  proceeding  is  required  to  establish  and  declare 
either  fact;  but  when  the  event  occurs  that  entitles  the  party  to  the 
eeeheat  or  reversion,  the  title  of  the  grantor  may  be  resumed  as  a 
matter  of  right.  White  v.  White,  2  Met.,  185;  Steveuson  v.  Dun- 
lap's  heirs,  7  Mar.,  134;  Fry  v.  Smith,  2  Dana,  8. 

It  is  allege<l  that  the  county  court,  not  the  county  judge,  sold  the 
land  or  appointed  Exeter  Riffe  to  sell  it.  If  this  is  not  true,  the  fjues- 
tfon  should  be  raised  by  answer.  It  is  also  sugere>ted  that  this  land, 
by  a  former  act,  was  granted  to  the  use  of  academies  generally,  in 
case  the  grant  to  the  particular  academy  failed.  If  this  be  true,  and 
the  object  of  such  grant  still  exists,  the  fact  should  be  made  to  ap- 
pear by  answer. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  overrule  the  demurrer. 
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Hill  v.  Harding. 

•      '  '  ^  iJfiled  OcLS,  1891.1 

1.  A  specific  legacy  is  a  beqaest  of  a  particalar  thin^,  specified  and  distin- 
^fuished  from  all  other  thin^j^s  of  the  same  kina. 

2.  Legacies  to  one  for  life,  remainder  over — Where  a  specific  beqnest  of  money 
or  bonds  ot  of  any  chattle  is  made  to  one  for  life  with  remainder  over,  the 
life  tenant  has  a  ri^ht  to  the  use  and  possession  of  Buch  property  without 
•giyin^  any  bond  or  security  to  the  remainderman,  unless  he  manifests  a 
purpose  to  wast«  or  destroy  the  cor/ms  of  the  legacy. 

3.  Same — General  legacy — But  where  there  is  a  ;v//ifr/// bequest  of  money  or 
bonds  to  one  for  life  with  remainder  over,  it  is  the  duty  of  the  executor  of  the 
wHl  to  retain  the  possession  of  such  money  or  bonds  and  invest  the  same  and 
pay  over  only  the /«r<?w<?  thereof  to  the  life  ten  int.  unless  it  is  clear  from 
•the  whole  will  that  the  testator  intended  that  the  life  tenant  should  have  the 
possession  and  control  of  such  lefl^acy.  And  if  in  »uch  case  the  executor 
wrongfully  delivers  the  po<«session  of  the^  proparty  itself  to  the  lifd  tenant 
and  permits  him  to  waste  it,  the  exdoutor  will  be  liable  to  the  remainder- 
man therefor. 

4.  fVills— Two  or  more  persons  may  make  a  joint  will;  such  a  will  does 
not  destroy  the  power  of  revocation  of  either  of  the  testators  and  is  not 
invalid.  It  may  be  probated  at  the  death  of  either  party  as  his  will,  and 
will  require  a  separate  probate  as  to  each  person  miking  it. 

5.  Same  — Case — Two  testators,  after  having  devised  by  their  joint  will  cer- 
tain real  estate  to  their  neph'^w.  GA')riel,  and  thair  nie3?,  Mary,  and  their 
niece,  Nancy,  on  certain  conditions  and  with  speoifled  limitations,  provided 
in  the  residuary  clause  of  the  will  that  the  residuum  of  their  estate  should 
be  equally  divided  between  the  nephew.  Gibribl.  the  niece,  Mary,  and  the 
niece,  Nancy,  'vr  their  ckihir'n,  on  tUe  satn?  co'ulition^,  hy  the  sa  ne  ntie  an  i  in  the 
same  manner  as  are  detailed  in  the  foregoing  Aci/ajsts.*^  Th9  **foreijoinaf  be- 
Kjuests"  are  the  devises  of  the  reil  e^tat^  and  tha  re^idau-n  coasistaJ  of  a 
lart^e  amount  of  government  bonds,  money  deposited  in  bank,  <kc.     /i'.'ld — 

First.  The  joint  will  is  valid. 

Secon  I.  The  bequest  of  the  residuum  w-is  a  general  and  not  a  specific  be- 
Kjuest. 

Third,  Although  the  bequest  WRf^  genera^,  yet  testators  intention,  from  the 
whole  will,  is  manifest  that  the  life  tenants  should  have  possession  and  control 
of  the  boudn,  money,  As.  Hence,  the  a  Iministriitor  of  the  will  properly 
•delivered  the  property  to  the  life  tenants;  it  was  not  the  administrator's 
duty  to  invest  this  property  and  pay  over  only  the  incoma  thereof  to  the 
life  tenants. 

E.  G.  Sebree  and  Montgomery  Merritt  for  appellant. 

Weir,  Weir  &  Walker,  Yeaman  &  Lockett  and  Sweeney,  Ellis  A 
Sweeney  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

Andrew  Tate  and  Hugh  Tate,  two  bachelor  brothei-s,  and  both 
living:  to  an  advanced  age,  executed  a  joint  will,  that  was  admitted 
to  probate  in  the  county  of  Henderson,  where  they  resided  at  the 
time  of  their  death.  They  owned  jointly  a  large* landed  and  per- 
sonal estate,  valued  at  many  thousand  dollars. 

Hueh  Tate  died  in  the  year  1872,  and  the  joint  will  was  probated 
during:  that  year  as  his  last  will,  and  Andrew  Tate  died  in  the  year 
1875,  and  shortly  after  the  joint  instrument  was  also  probated  a.s  his 
last  will. 
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They  had  a  nephew,  Gabriel  Tate,  and  two  nieces,  Mary  Harding^ . 
and  Nancy  Herr,  to  whom  and  their  children  they  devised' their 
large  estate.  After  the  death  pf  Andrew  Tate,  the  appellee,  J.  H. 
Harding,  was  appointed  and  qualified  as  administrator,  with  the 
will  annexed  of  both  testators,  and  undertook  the  execution  of  the 
will,  giving  bond  with  his  co-appellee,  James  M.  Herr,  as  one  of 
the  sureties. 

Birdie  Hill  and  her  husband,  Mrs.  Hill  b,eing  the  daughter  of  the 
devisee,  Gabriel  Tate,  instituted  this  action  in  the  court  below  on 
the  administrator's  bond  of  the  appellee,  Harding,  alleging  in  the 
petition  that  government  bonds,  deposits  in  banks,  notes,.<fec.,  of  the 
value  of  $86,(XK)  belonging  to  the  testators,  had  been  paid  over  to  her 
father  and  the  two  other  devisees,  and  that  the  amount  paid  over 
to  her  father  had  been  wasted  by  hiui  and  lorever  lost  to  her,  basing, 
her  claim  on  the  ground  that  her  father  had  only  a  life  interest  in 
this  personalty,  with  remainder  to  his  children,  and  this  is  one  of 
the  principal  questions  to  be  settled  on  this  appeal. 

It  is  first  insisted  by  counsel  for  the  administrator  that  a  joint  will, 
such  as  was  probated  in  this  case,  is  a  nullity,  for  the  reason  that  it 
destrovs  the  power  of  revocation  on  the  part  of  both  the  partie^ito 
it,  and,  therefore,  contravenes  the  policy  of  the  law. 

Authorities  of  some  weight  are  cited  in  support  of  this  position, 
and  to  make  an  irrevocable  will  would  be  the  creation  of  an  instru- 
ment unknown  to  the  law.  Redfield  on  Wills,  volume  1,  page 
182,  says  that  two  or  more  persons  may  make  a  joint  will 
that  will  be  entitled  to  probate  on  the  death  of  either,  but 
will  require  a  separate  probate.  The  Indiana  Supreme  Court 
held,  in  Black  v.  Richards,  95  Ind.,  198,  a  joint  will  to  be  valid,  and 
a  like  question  was  determined  in  Betts  v.  Harper,  39  Ohio,  639.. 
If  Andrew  Tate,  one  of  the  testators  who  survived  his  brother,  had 
revoked  the  will  in  so  far  as  he  was  interested  in  the  property  de- . 
vised,  his  right  to  do  so  would  have  been  sustained.  It  was  his  es- 
tate, and  he  had  the  right  to  dispose  of  it  as  he  pleased,  and  if  his 
own  circumstances  in  life  changed,  or  if  the  objects  of  his  affections 
had  forfeited  their  claims  to  his  bounty  for  reasons  to  himself, 
deemed  sufficient,  we  perceive  no  reason  why  he  could  not  have 
altered  the  will  in  so  far  as  it  affected  his  interest  in  the  property. 
There  was  no  effort  on  the  part  of  either  of  the  brothers  to  revoke 
the  instrument,  and  both  died,  leaving  the  pajjer  as  their  last  will 
and  testament,  and  being  valid,  the  next  of  kin,  who  are  also  the 
devisees,  took  under  the  will  and  not  as  heirs  at  law. 

The  ground  of  recovery  insisted  upon  by  the  appellee,  Mrs.  Hill, 
who  was  a  daughter  of  the  devisee,  Gabriel  Tate,  is,  that  by  the 
provisions  of  the  will  the  entire  residuum  of  the  estate,  after  making 
a  specific  devise  of  certain  lands  to  each  one  of  the  devisees,  was 
devised  to  their  nephew,  Gabriel,  and  their  two  nie<;es,  Mary  Hard- 
ing and  Nancy  Herr,  for  life,  with  remainder  to  their  children,  and 
that  this  residuum,  consisting  of  government  bonds,  deposits  in  bank, 
Ac.,  was  all  paid  over  to  the  life  tenants,  when  it  was  the  duty  of 
the  appellee,  the  administrator,  to  have  paid  them  the  interest  only, 
holding  the  principal  sum  for  those  in  remainder. 

The  defense  maintain  that  the  residuum  was  devised  to  the 
nephew  and  nieces,  without  any  other  limitation  than  that  of 
their  surviving  the  testators.  That  if  they  survived  the  two  testa- 
tors, it  was  their  absolute  property;  and  if  dead,  that  it  then  passed 
to  the  children  of  the  one  dying,  if  any;  if  not,  then  to  the  surviv- 
insr  devisees  or  their  children. 

It  is  also  insisted  that  if  the  estate  in  the  first  takers  was  a  life 
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estate,  the  devise  being  specific  in  its  character,  it  was  the  duty  of 
the  personal  representative  to  pay  over  to  the  owners  ol  the  life 
interest  the  principal  as  well  as  the  income  of  this  devise,  and  for 
that  reason  no  responsibility  exists. 

The  testators  devised  to  Gabriel  Tate  certain  lands  (describing 
them)  *'for  and  during  his  life,  and  then  to  his  children;  and  in  ^se 
he  shall  leave  no  child  alive  at  his  death,  the  said  lands  shall  be 
divided  equally  between  Mary  Harding' and  Nancy  Herr,  if  both 
shall  survive,  for  their  use  and  benefit  during  their  life-time,  and 
then  to  their  children.'* 

**lf  Mary  shall  survive  Gabriel,  he  leaving  no  child,  then  the  lands 
bequeathed  to  him  shall  be  equally  divided  between  her,  for  her 
use  and  benefit  during  life,  and  then  to  her  children  and  to  the  chil- 
dren of  Nancy,  or,  if  Nancy  shall  leave  no  child,  the  lands  shall 
pass  to  the  f)o.s.^esi<iofi  of  Mary,  during  her  life,  and  then  to  her  chil-. 
dren;  or  if  only  Nancy  shall  survive  Gabriel  (he  leaving  no  child), 
the  lancis  bequeathed  to  him  shall  be  equally  divided  between  her, 
for  her  use  during  life,  and  then  10  her  children  and  the  children  of 
Mary;  or  if  Mary  shall  leave  no  child,  the  said  lands  shall  pass  to 
the  posi<ef(sion  of  Nancy  during  her  life,  and  then  to  her  children." 

"If  neither  Mary  nor  Nancy  shall  survive  Gabriel,  he  leaving  no 
child,  the  lands  bequeathed  to  him  shall  be  equally  divided  between 
the  child  or  children  of  Mary,  and  the  child  or  children  of  Nancy; 
or  if  either  shall  leave  no  child  the  lands  shall  pass  to  the  pos^ei^svm 
of  the  child  or  children  of  the  other." 

To  Mary  Harding  and  Nancy  Herr  he  devises  certain  lands,  and 
makes  the  identical  provision  with  regard  to  their  interests  that  is 
made  in  the  devise  to  Gabriel,  vesting  the  surviving  devisees  and 
life  tenants  with  an  estate  for  life,  and  then  to  their  children.  In 
other  words,  the  nephew  and  two  nieces  are  made  life  tenants  in  the 
devises  made  to  each,  and  also  life  tenants  in  what  they  may  take  as 
survivors,  if  one  of  the  life  tenants  should  die  without  children. 

The  devisors  not  only  attempted  but  did  in  apt  words  make  the 
nephew  and  nieces  life  tenants  in  the  real  estate  devised,  remainder 
to  their  children,  and  in  such  a  manner  as  can  leaVe  no  doubt  as  to 
their  intention. 

It  is  the  (ith  clause  of  the  will  from  which  this  litigation  origi- 
nate^.  It  is  as  follows:  *'If  at  the  death  of  which  ever  one  of  us 
shall  survive  the  other  there  shall  remain  any  property  held  in 
partnership  during  life,  not  herein  or  hereafter  disposed  of  by  us 
or  either  of  us,  the  same  shall  be,  after  our  burial  expenses  are  paid, 
equally  divided  between  our  said  nephew,  Gabriel  Tate,  and  our 
said  niece,  Mary  Harding,  and  our  said  niece,  Nancy  Herr,  or  their 
children,  on  the  Mune  ronditUmi^^  bj/  the  same  rule  and  in  the  same 
manner  as  are  defatted  In  the  Joref/oinr/  Iteqaests,^^  The  foregoing 
bequ(»sts  were  the  devises  matle  of  the  lands  by  the  testators  to 
their  nei>hew  and  two  nieces,  for  none  other  had  been  made  by  the 
will,  except  a  provision  for  the  support  of  an  aged  relative. 

The  appellees  say  that  the  devise  in  this  6th  clause  of  the  will, 
under  which  this  large  amount  of  government  bonds  and  stocks 
pass,  places  no  limitation  on  the  title  by  which  it  is  to  be  held. 
That  it  was  a  devise  directly  to  the  nephew  and  nieces,  or  if  they  or 
either  of  them  did  not  survive  the  last  testator,  then  to  their  chil- 
dren. The  verbage  is:  "Shall  be  equally  divided  between  Gabriel 
Tate,  Mary  Harding  and  Nancy  Herr,  or  their  children;"  and  if 
this  was  the  entire  clause  of  the  will  it  would  be  plain  that  the 
nephew  and  nieces,  if  they  survived  the  testators,  would  take  the 
absolute  interests  in  this  pei-sonalty,  but  in  the  same  connection,  and 
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following  the  word  ^* children ^"^^  is  added  "on  the  same  condUiomSyhy 
the  same  rule  and  in  the  same  manner  as  are  detailed  in  the  foregoing  be- 
quests.^^  The  draftsman,  it  is  true,  knew  how  to  create  a  life  estate,  , 
for  he  had  done  so  in  plain  terms  with  reference  to  the  land,  and  in 
the  general  rf^iduary  devise  it  is  provided  that  you  or  your  children 
shall  have  what  you  get  under  this  devise  ''o«  the  same  conditions^ 
by  the  same  rule  and  in  the  same  manner  as  are  detailed  in  the  fore- 
going bequest  s,^^  The  devisor,  to  u.se  the  language  of  the  will,  ha.s 
in  detail  stated  the  mode  in  which  his  realty  should  pass,  and  the 
same  shall  apply  to  the  residuary  devise,  to  be  held  on  the  same 
conditions,  by  the  same  rule  and  in  the  same  manner  as  you  hold  the 
estate  already  devised  to  you.  We  are  satisfied  that  such  was  the 
intention  of  the  testators,  and  to  determine  otherwise  we  must 
necessarily  disregard  the  plain  language  used  in  expressing  their 
wishes. 

Counsel  lor  the  api)elleessay  thi^t  if  the  Gth  clause  of  the  will  cre- 
ates a  life  estate  only,  the  life  tenunt,  or  rather  the  one  having  an 
interest  in  this  personalty  for  life,  was  entitled  to  the  use  and  the 
possession  of  the  properly  devised,  that  he  miglit  control  and  dis- 
pose of  the  income  as  he  pleased,  holding  the  principal  as  trustee 
for  those  in  remainder.  If  a  specific  devise  of  bank  stock  or  certain 
government  bonds,  or  all  the  government  bonds  owned  by  the  tes- 
tators, or  a  devise  of  such  a  chattel  as  uiust  necessarily  be  consumed 
in  its  use,  or  even  a  devise  of  a  fixed  sum  of  money,  then  it  is  plain 
the  life  interest,  or  the  one  taking  it,  would  be  entitled  to  the  pos- 
session without  giving  bond  or  securing  the  remaindermnn,  unless 
the  latter  should  show  a  ])urpose  to  waste  or  destroy  it.  With  this 
the  personal  rejjn^-ii^ntative  has  nothing  to  do,  but  the  proceeding 
for  the  safety  of  the  fund  is  with  the  remainderman,  or  some  one 
representing  them.  It  is  the  duty  of  the  executor  to  pay  it  over. 
2  Perrv  on  Trusts,  section  ^47;  Covenhover  v.  Schuler  (2  Paige\'s 
Chy.),'2  X.  Y.  Chy.  Hep.,  844;  Whitmore  v.  Russell,  80  Maine, 
2<)7;  tJ  Am.  Rep.,  202.' 

If  a  specific  legacy,  the  first  takers  are  entitled  to  the  possession. 
Is  it  a  specific  legacy?  Here  is  all  the  pro})erty  not  disposed  of  de- 
vised to  one  for  life,  remainder  to  his  children.  It  is  a  general  de- 
vise, and  nothing  that  distinguishes  it  from  any  other  character  of 
estate,  or  that  would  make  it  specific  in  its  character.  Williams  on 
Executors  says,  page  1)44:  ^'A  specific  legacy  is  defined  to  be  the  be- 
quest of  a  i)articular  thing  specified,  and  distinguished  from  all 
others  of  the  same  kind."    Tilly  v.  Curry's  exV>r,  (J  Bush,  51)2. 

In  Golden  County  v.  Little  John,  80  Miss.,  80I,  the  court  said: 
The  general  rule  is,  that  ''where  there  is  a  bequest  of  the  whole  of 
the  testator's  i)ersonal  estate,  or  of  the  residue  thereof  after  the  pay- 
ment of  debts  and  ex]>enses  of  administration,  and  legacies  to  one 
person  for  life,  with  remainder  to  others  after  the  termination  of 
the  life  estate,  the  whole  property  must  be  converted  into  money 
and  invested  in  permanent  securities  by  the  executor  and  the  in- 
come only  paid  to  the  legatee  for  life,  but  if  it  can  be  gathered  from 
the  will  that  the  testator  intended  that  such  legatees  for  life  should 
enjoy  the  property  in  its  then  condition,  the  bequest  is  specific  and 
the  legatee  is  entitled  to  the  posssesslon  and  enjoyment  of  the  prop- 
erty, although  the  bequest  be  made  in  general  terms."  While,  as 
stated  in  the  case  cited,  the  intention  of  the  testator  must  control, 
it  does  not,  in  our  opinion,  change  the  character  of  the  devise  from  a 
general  to  a  specific  devise.  It  is  still  a  general  devise,  and  the  ten- 
ant for  life  is  only  entitled  to  the  possession,  because  such  was  the 
wish  of  the  testator,  and  this  was  evidently  the  meaning  jof  the 
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learned  judge  who  delivered  the  opinion.  There  is  nothing  in  the- 
will  of  these  testators  making;  the  devise  specific  in  the  tith  clause^ 
but  there  is  a  manifest  intent  plainly  expressed,  when  considering 
the  entire  will,  that  the  nephew  and  nieces  should  hokl  and  have 
posses.^ion  of  the  remainder  of  the  estate. 

Much  of  the  amount  in  controvers-y  had  been  invested  by  the  tes- 
tators in  jj:overument  bonds,  an  investment  that  was  deemed  secure 
and  as  much  so  as  any  investment  that  could  have  been  made  by 
the  per:?onal  representative,  and  while  for  his  own  protection,  to 
prevent  future  litigation  with  the  remainderman,  he  should  have- 
consulted  the  chancellor  in  a  proi*eeding  where  the  parties  could 
be  heard,  having  undertaken  the  trust,  he  found  nmch  of  the  per- 
sonalty in  the  nature  of  secure  investments,  and  a  devise  to  the 
nephew  and  nieces  of  this  residuum  or  to  their  children  upon  the 
same  condUiona  and  to  be  held  in  the  same  manner  as  the  reaf  estate* 

The  government  bonds  and  cash  in  banks  constituted  the  greater 
part  of  this  personalty,  and  amounted  to  a  sum  exceeding  $86,000 
that  belonged  to  the  three  devisees  for  life,  remainder  to  their  chil- 
dren. No  trustee  w^as  appointed  by  the  will  or  any  direction  made 
AH  to  the  mode  of  its  use. 

The  testators  by  the  (Jth  clause  expressly  provide  that  at  the 
deiith  of  which  ever  one  of  them  shall  survive  the  other,  all  the 
property  not  disposed  of  by  the  will  (and  all  the  real  estate  had 
been)  «Aa//6<?,  after  our  burial  expenses  are  paid,  equally  divided 
between  our  said  nephew,  Gabriel,  and  our  nieces,  Mary  Harding 
and  Nancy  Herr.  When  divided—at  the  death  of  the  surviving: 
testator,  and  between  the  three  lite  tenants— not  to  be  placed 
in  the  hands  of  a  trustee,  nor  retained  by  the  administrator 
that  he  may  invest  and  hold  for  the  remainderman,  but  to  be 
divided  between  their  nephew  and  neices,  and  if  one  of  the  life 
tenants  should  be  dead  at  the  death  of  the  last  testator,  then  to 
be  divided  between  his  or  her  cliildren,  to  b«  held  in  the  same 
manner  as  the  real  estate,  the  manner  of  the  holding  applying  to 
.  the  life  tenant  as  well  as  the  children. 

Again  we  find  the  expression  in  the  will  as  (o  the  realty,  repeated 
more  than  once,  that  if  one  should  die  without  children,  his  or  her 
interest  shall  *'pass  to  the  possessions^  of  the  other.  He  not  only  in- 
tended that  the  devisees  for  life  should  have  the  income,  but  the 
possession  of  both  the  real  and  personal  estate.  As  to  the  real  eth- 
Utt  there  can  be  no  doubt,  and  when  it  is  adjudged  that  the  manner 
of  the  holding  is  the  actual  possession  of  the  one  species  of  prop- 
erty, the  same  manner  of  holding  must  be  applied  to  the  other,  be- 
cause the  testator  says  so.  The  language,  "on  the  sauje  conditions, 
by  the  same  rule,  afid  in  the  same  manner  as  are  detailed^^  in  the 
foregoing  bequests,  not  only  determines  the  question  of  title,  but 
also  all  that  makes  up  the  evidences  of  title,  and  among  the  evi- 
dences of  title  is  that  of  possession.  This  was  the  intention  of  the 
devisors.  They  desired  the  life  tenants  to  use  and  enjoy  the  posses- 
sion of  the  whole  estate,  and  in  giving  effect  to  the  language  used 
in  the  6th  clause  of  the  will,  by  which  the  property  is  to  be  held  in 
the  same  manner  as  that  already  devise<i,  the  chancellor  would 
scarcely  confine  himself  in  interpreting  its  meaning  to  the  question 
of  the  mere  naked  title  in  order  to  hold  the  personal  representa- 
tive liable  for  the  waste  of  the  life  tenant,  but  will  go  further  and 
gay  that  under  the  language  of  the  will  the  use  and  possession  under 
the  6th  clause  is  similar  to  that  under  the  devises  of  the  real  estate,, 
and  such  was  the  intention  of  the  testators,  we  have  no  doubt.     • 

The  judgment  dismissing  the  petition  is,therefore,  affirmed. 
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Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing: 

We  concur  with  counsel  that  the  universal  construction  given  to 
wills,  where  a  general  devise  of  bonds  or  money  is  made  to  one  for 
.  life,  with  remainder  over,  that  it  is  the  duty  of  the  executor  to  re- 
tain the  possession  and  pay  to  the  life  tenant  the  income,  unless 
from  the  whole  will  it  appears  that  it  was  the  intention  of  the  tes- 
tator that  the  life  tenantshould  have  possession  of  the  thing  devised, 
and  if  in  this  case  there  appeared  nothing  else  than  a  devise  of  the 
^o7k/.^  and  money  to  the  nephew  and  nieces  for  life,  to  be  equally 
divided  between  them,  remainder  to  their  children,  the  administra-- 
tor  would  be  held  responsible  if  he  gave  to  the  life  tenant  the  cor- 
pus of  the  estate  and  permitted  him  to  waste  it.  The  testators  were 
doubtless  as  solicitous  for  the  welfare  of  the  life  tenants  as  their 
offspring,  the  remainderman,  and  it  is  manifest  from  the  entire  will 
they  intended  the. life  tenants  to  use,  enjoy  and  possess  the  whole 
estate. 

The  testators  left  no  trustee  to  hold  this  fund  nor  any  direction  to 
the  executor  as  to  the  manner  of  its  use  and  possession,  but  after 
the  death  of  the  surviving  testator  it  was  expressly* provided  by  the 
will  that  this  personal  estate,  consisting  of  bonds,  cash,  <fec.,  should 
be  equally  divided  betiteen  our  said  nephew,  Gabriel  Tate,  and  our 
said  neice,  Mary  Harding,  and  our  said  neice,  Nancy  Herr,  or  their 
children  on  the  same  conditions.  Of/  the  same  rule  and  in  the  same 
manner  as  are  detailed  in  the  foregoint/  bequests.  The  bequests  al- 
luded to  were  the  several  devises  made  of  the  land,  and  if  Mrs. 
Harding,  the  neice,  had  died  before  the  last  testatv)r,  the  executor 
of  the  will  would  have  been  required  to  deliver  over  to  her  children, 
if  she  had  any,  the  use  and  possession  of  their  part  of  the  residuary 
devise,  for  it  would  pass  to  them  absolutely. 

Now  the  testators  never  intended  that  if  one  of  the  life  tenanta 
died  before  they  did,  that  the  personal  representative  at  the  death 
of  the  last  testator,  in  dividing  this  real  and  personal  estate,  should 
prive  the  use  and  possession  of  the  devise  to  the  children  of  the  de- 
cease<l  life  tenant,  and  withhold  the  possession  of  that  part  of  the 
personalty  going  to  the  life  tenant  then  living,  that  he  might  loan 
it  out  and  pay  them  the  income  only.  They  were  all,  that  is,  the 
life  tenant*,  to  have  the  use  and  possession  after  the  death  of  the 
testators,  of  the  entire  estate  devised,  and  if  one  died  before  the  tes- 
tator, then  the  children  took,  in  the  place  of  the  life  tenant  dead. 
The  division  was  to  be  made  in  that  way  at  the  death  of  the  surviv- 
ing testator,  and  the  idea  of  the  executor  holding  this  estate  of 
personalty  until  children  then  unborn  might  become  entitled,  never 
entered  the  minds  of  either  testator. 

Petition  overruled. 


Zable  v.  Louisville  Baptist  Orphans  Home. 

{Filed  Oct.  6,  1891.) 

1.  Final  order — An  ord^r  overrulini?  ft  demarrer  of  plaintiff  to  the  an- 
«wer  of  one  of  several  defendants  recites  that  plaintiff  declined  to  plead 
further,  excepted  to  the  raling  of  the  coart  and  prayed  an  appeal,  which 
wftA  firranted,  and  retained  the  case  on  docket  as  to  the  other  defendants. 
Nehi — That  this  wai«  a  final  order,  from  which  an  appeal  lies,  althongh  it 
doea  not  expressly  dismiss  the  petition  as  to  said  defendant. 
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2.  Lien  for  construction  of  streets  in  Louisville — Evidenve — The  alles^Ation 
by  plaintiff,  in  an  action  to  enforce  his  lien  on  abattin^;  property  for  the 
construction  of  a  street  in  Louisvillef  of  all  the  steps  .pecessary,  under  the 
charter  of  said  city,  to  the  creation  of  such  lien  supported  by  proper  ex- 
hibits, establishes /W//wy<7r/V  plaintiff's  right  to  such  lien,  notwithstandinf;; 
the  traverse  by  defendant  of  such  allegation. 

3.  Same — Pleadings — The  city  council  of  Louisville  alone  has  the  power  to 
fix  the  grade  of  the  streets  it  orders  to  be  constructed,  and  it  can  not  dele- 
gate this  power  to  the  city  engineer  or  the  street  contractor.  Therefore, 
a  petition  to  enforce  a  lieu  on  abutting  land  for  street  improvements, 
which  fails  to  show  that  the  grade  of  the  street  was  fixed  by  ordinance  of 
the  council,  is  fatally  defective. 

4.  Pleading  of  charter  of  private  corporation — A.  private  corporation,  relyinjsf 
upon  a  provision  of  its  charter,  must  plead  the  charter  in  hicc  verba  or  refer 
to  it  by  stating  its  title  and  the  day  on  which  it  became  a  law,  otherwise  its 
plea  is  defective. 

5.  Constitutional  law  —  Exemption  of  Orphans  Honifs  from  taxation — It  is  the 
duty  of  the  State  to  provide  for  its  indigent  orphans,  and  an  Orphans 
Home  that  supports  such  orphans  of  this  State  for  charity  and  not  for 
gain,  renders  a  public  service.  In  considaration  of  which  the  Legislature 
may  exempt  from  all  taxation  all  the  property  of  such  home  that  is  de- 
voted to  such  charity. 

6.  7\ixation  —Local  assessment — The  word  tax  or  taxation^  when  used  in  a 
statute  exempting  property  from  taxation,  does  not  include  local  assess- 
ments unless  used  in  connection  with  other  words  indicating  such  inten- 
tion. 

The  charter  of  an  Orphans  Home,  exempting  it  from  "all  taxation  by 
State  or  local  laws,  for  any  purpose  whatever,"  does  not  exempt  it  from 
the  payment  of  local  assessments  for  street  improvements. 

W,  G.  Ro;?er8  tor  appellant. 

O'Neal,  Jackson  and  Phelps  for  appellee. 

Appeal  from  liouisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appelhint,  F.  Zable,  sues  to  enforce  a  lien  ao:ainst  the  prop- 
erty  of  the  appellee,  the  Louisville  Baptist  Orphans  Home,  for  its 
proportion  of  the  cost  of  constructing  an  alley,  abutting  it  under  a 
contract  with  the  city  of  Louisville. 

The  answer  denies  the  averments  of  the  ])etition,  and  in  a  second 
paragraph  avers  that  it  is  a  corporation  conducted  solely  for  char- 
ity, realizing  no  profit  from  its  investments;  and  that  its  charter, 
which  ante-dates  the  ordinance  under  which  the  improvement  was 
made,  in  consideration  of  public  services  exempts  its  property  from 
all  taxation  for  any  purpose. 

A  demurrer  to  this  paragraph  was  overruled  ;  and,  the  plaintiff 
declining  to  plead  further,  the  action  was  dismissed  as  to  the  ap- 
pellee. 

The  judgment,  as  copied  into  this  record,  does  not  expressly  so 
order,  but  it  overrulas  the  demurrer;  recites  that  the  plaintiff  de- 
clined to  plead  further,  and,  after  excepting  to  the  judgment,  prayed 
an  appeal  to  this  court,  which  was  granted,  the  case  being  retained 
for  further  proceedings  against  the  other  defendant,  the  city  of 
Louisville, 

With  some  hesitation  we  shall  treat  this  as  a  final  judgment  as 
to  the  appellant,  and,  therefore,  consider  the  appeal.  The  court 
evidently  so  intended  it.  The  parties  so  regarded  it,  and  have  30 
treated  ft  in  argument  in  this  court. 
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Under  the  charter  of  the  city  the  proper  averment  in  a  petition 
of  all  the  steps  leading  to  the  creation  of  such  a  lien,  wh^n  sup- 
ported by  such  exhibits  as  were  filed  in  this  Instance,  creates,  in  the 
face  of  a  mere  denial,  a  prima  facie  case.  Hence,  if  the  petition 
was  sufficient,  and  the  defense  set  out  in  the  second  paragraph  in- 
sufficient, the  plaintiff  was,  in  the  absence  of  testimony,  entitled 
to  judgment. 

It  is  claimed,  first,  that  if  a  good  defense  upon  the  score  of  ex- 
emption in  fact  existed,  it  was  not  sufficiently  pleaded.  The  an- 
swer did  not  set  forth  the  exemption  statute  in  /lac  verda,  nor  did 
it  refer  to  it  by  stating  its  title  and  the  time  when  it  became  a  law. 
It  is  a  private  statute  and  section  119,  sul)section  2,  of  the  Civil 
Code,  provides:  "In  pleading  a  private  statute  it  shall  be  sufficient 
to  refer  to  it  by  stating  its  title,  and  the  day  on  which  it  became  a 
law." 

A  party  relying  upon  such  a  statute  must,  at  least,  state  this 
much,  and  the  plea  was  defective  in  this  respect.  As  the  case  must 
go  back  for  another  hearing  it  is  not  improper  to  consider  other  ob- 
ject!, ns  to  the  plea.  To  do  so  will,  doubtless,  exjDedite  the  case.  It 
is  urged  that  the  appellee  renders  no  public  service,  and  that,  there- 
fore, the  Legislature  could  not,  constitutionally,  exeujpt  it  from  tax- 
ation. 

It  is,  however,  a  charity,  and,  as  such,  renders  a  public  service. 
Its  very  name  indicates  its  object,  and  entitles  it  to  privilege  and 
gratitude.  It  is  the  duty  of  the  State  to  care  for  its  indigent  or- 
phans, and,  if  done  by  another,  he  rendei-s  what  is  properly  a  pub- 
lic service,  and  the  Legislature  may,  therefore,  without  regard  to 
thfe  extent  of  it,  exempt  the  property  devoted  to  such  use  from  taxa- 
tion. 

Examination  shows,  however,  that  the  provision  of  the  statute 
intended  to  be  relied  upon,  reads  thus:  **The  property,  money,  and 
estate  and  rights  of  said  corporation  shall  be  exempt  from  all  taxa- 
tion bv  State  or  local  laws,  for  any  purpose  whatever."  Acts 
1869-'70,  volume  1,  page  181. 

While  the  language  is  broad,  yet  it  really-  amounts  to  no  more 
than  saying  that  the  appellee  shall  be  exempt  from  all  taxation. 

The  word  **tax"  does  not  embrace  a  loeal  assessment.  Something 
more  is  needed,  showing  that  such  was  the  legislative  intention. 

Such  a  purpase,  inasmuch  as  it  imposes  an  additional  burden 
upon  others,  should  appear  with  reasonable  certainty.  Exemptions 
nre  of  grace.  They  are  to  be  strictly  construed,  and  can  embrace 
only  what  is  clearly  within  their  terms. 

While  the  right  to  levy  a  local  assessment,  as,  for  instance,  to  paj- 
for  a  street  improvement  in  a  town  or  city,  is  derived  from  the  tax- 
ing power,  yet  it  is  a  distinct  character  of  taxation,  not  ordinarily 
included  within  the  meaning  of  that  term.  It  proceeds  upon  the 
ground  of  equivalent  benefits,  and  that  it  is  no  burden  to  pay  for 
the  improvement  of  a  street  in  the  ratio  of  benefits  received. 

It  is  said  in  Burrough's  on  Taxation,  page  461 :  "The  word  tax,  or 
taxes,  does  not  include  local  assessments,  unless  there  be  something 
in  the  statute  in  which  it  is  found  to  indicate  such  an  inten- 
tion. The  question  frequently  arises  in  the  construction  of  stat- 
utes exempting  persons  or  corporations  from  the  payment  of 
'taxes,'  and  the  almost  unbroken  current  of  authority  is,  that  such 
expressions  do  not  include  local  assessments." 

In  the  case  cited  from  46  Cal.,  553,  the  defendant  was  ^^exempted 
Jrom  taxation  of  every  kind,^^  yet  this  was  construed  not  to  include 
%  local  assessment  for  the  improvement  of  a  street  on  which  its 
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real  estate  abutted.  The  lanjruajre  in  tht^  other  eases  cited  is  fqlly  ai? 
strong.  It  is  re^rarded  as  a  distinct  species  of  taxation,  not  included 
in  the  general  terms,  tax  and  taxation.'*. 

Another  leading  writer  upon  this  subject  says: 

"It  his  b.^en  shown  in  another  place  th  it  while  these  local  as- 
npssinf*nts  are  laid  under  a  tax  in  j:  p  )\ver,  they  ar^i  not  taxes  in  the- 
ordinary  unclerstandlnjr  of  that  ter.n,  and  thrtt,  conseijuently,  the 
usual  exemptions  from  taxatio  i  will  not  preclude  the  property  ex- 
emp:eJ  bain.?  subjectevl  to  thc>ai ''  C )  >ly  on  Taxation,  page  4;>6. 
The  adjudge  I  c.i^es  are  in  accord,  with  these  writers.  Balti- 
more V.  Cemetery  Comp.iny,  7  Md.,  517;  36  Conn.,  255;  27  N.  J., 
185;  24  N.  J.,  385.  We  have  in  this  State  a  general  statute  ex- 
empting church  property  from  taxation  ;  but  in  the  Q&ae  of  the 
Broadway  Baptist  Church,  <fec.  v.  McAtee,  Ac,  8  Bush,  508,  it 
was  held  that  such  property,  in  the  city  of  Louisville,  was  lia- 
ble for  its  proper  proportion  of  the  cost  of  construction  and  re- 
construction of  streets.  In  that  case  the  statute  was  a  general 
one,  applying  to  all  church  property,  while  here  it  is  a  private 
one,  relating  only  to  the  appellee;  but  this  does  not  render  a  differ- 
ent rule  of  construction  applicable.  The  principle  is  the  same,  and 
whether  the  exemption  be  by  a  general  statute,  or  by  a  special  one„ 
relating  only  to  the  party  claiming  the  exemption,  it  mast,  in  the 
absence  of  language  importing  otherwise,  be  held  to  relate  only  to 
taxation  for  the  general  purposes  of  State,  county,  and  municipal 
government. 

To  say  of  property  that  it  is  **exempt  from  all  taxation  by  State 
or  local  laws  for  any  purpose  whatever,"  certainly  gives  no  greater 
exemption  than  to  say  that  it  is '^exempted  from  taxation  of  every 
kind;"  and  in  enacting  the  statute  in  question  the  Legislature  must 
be  presumed  to  have  known  of  the  almost  uniform  construction 
that  has  been  given  to  the  word  '^taxation." 

This  being  so,  had  it  been  intended  to  exempt  the  property  of  the 
appellee  from  being  liable  for  its  i»roper  proportion  of  thg  cost  of  a 
benefit,  which,  as  must  be  presumed,  is  directly  conferred  upon  it 
by  the  construction  of  the  street,  the  statute  would  have  provided^ 
in  expre-s  terms,  that  it  should  be  exempt  from  local  assessments. 

Such  an  intention  can  not  fairly  be  inferred  from  the  langua^ 
used,  and  it  must  be  presumed  that  the  word  .''taxation"  was  em- 
ployed in  its  legal  sense. 

It  is  said,  however,  that  the  petition  is  defective,  in  that  it  fails  to 
aver  or  show,  by  any  of  the  exhibits  filed  as  a  part  of  it,  that  the 
city  council  fixed  what  should  be  the  grade  of  the  street.  ThLj 
objection  is  well  taken.  The  copy  of  the  city  ordinance,  filed  with 
the  petition,  refers  to  another  one,  but  no  copy  of  it  is  filed,  nor  are 
its  provisions  set  forth  in  the  petition.  It  may  and  it  may  not  fix 
the  grade  of  the  improvement. 

No  presumption  that  it  does  is  admissible.  The  council  could  not 
abdicate  its  legislative  power  in  this  respect,  and  leaving  the  mat- 
ter to  the  judgment,  or  perhaps  whim,  of  the  city  engineer  or  the 
contractor,  subject  the  property  of  the  abutting  owner  to  whatever 
the  improvement  might  cost.  This  would  leave  him  largely  at  the 
mercy  of  an  irresponsible  and,  perhaps,  interested  party.  The  city, 
by  its  charter,  has  power  to  improve  its  streets  as  may  be  pre- 
scribed by  ordinance.  The  power  is  a  legislative  one,  and  the  kind 
and  character  of  the  improvement  must  be  fixed  by  the  city  coun- 
cil.   H^'des  &  Goose  v.  Joyes,  4  Bush,  464. 

While,  therefore,  the  second  paragraph  of  the  answer  was.  for 
the  reasons  indicated,  open  to  demurrer,  yet  it  should  have  been 
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carried  back  and  sustained  to  the  petition,  and  the  judgment  is  re- 
versed, wjth  leave  to  the  parties  to  amend  tlie  pleadings,  and  for 
further  proceedings  in  conformity  to  this  opinion. 


Williams,  &c.  v.  Dincak. 

(Filed  Oct.  15,  1«91.) 

1.  Const 'ttction  of  r/cTVJc'— When  a  devise  is  made  to  a  father  and  his  chil- 
dren, the  word  ''ihildren"  wiU  not  be  construed  as  a  word  of  limitation, 
impntinfr  by  iti»  own  foce  a  fee-simnle  estate  in  the  father,  nnless  it  is  man- 
ife:^^  from  the  whole  will  that  saoh  was  the  intention  of  the  testator! 

The  6th  clause  of  a  will  is  as  follows:  "The  remainder  of  my  property 
*  *  *  I  tfive  and  devise  to  my  j^randson  and  their  children."  Held — 
That  it  is  manifest  from  the  entire  will  that  testator  intended  to  devise  a 
joint  estate  in  fee-simple  to  his  grandcnildren,  in  esst\  at  the  time  of  his 
death,  or  born  within  the  period  of  gestation  thereafter. 

2.  Jmiicial  salt's  -Where  the  pleadings  and  advertisements  describe  a  lot  as 
having  a  front  line  of  HO^g  feet  on  a  certain  street,  with  a  back  line  of  100 

ycv/,  more  or  icss^  the  purchaser  can  not  cora plain  that  he  does  not  acquire  the 
propf*rty  for  which  he  bid,  when,  upon  actual  measurement,  the  back  line' 
proves  to  be  only  82i'o  feet. 

3.  Sntiie — Ap/iofHtment  of  i:^n(\r>{ians  in  another  Slate — A  purchaser  at  a  judi- 
cial sale,  of  property  belouj^ing  to  infants  who  reside  in  another  State,  will 
not  be  required  t(»  comply  with  the  terms  of  sale  unless  it  is  sufficiently 
proven  that  plaintiff,  who  instituted  the  suit  under  section  490,  Civil  Code, 
as  the  guardian  of  th«  infants,  was  apv»ointed  guardian  according  to  the 
laws  of  the  State  in  which  the  infants  reside,  from  which  appointment  he 
<!laims  to  derive  his  authority  as  such. 

In  this  case  a  certiticate  signed  by  a  judge  of  probate,  with  his  seal  an- 
nexed, to  the  effect  that  the  plaintiff  was,  by  the  judge  of  tRe  Probate 
<?onrt  of  Pettis  county.  State  of  Missouri,  appointed  and  qualified  as  guar- 
dian of  the  infant  plaintiffs,  is  not  sufficient  proof  of  plaintiff's  appoint- 
ment accord  ins^  to  the  laws  of  Missouri.  Such  certificate  should  conform 
to  section  12,  article  37,  General  Statutes. 

Abbott  &  Rutledge  and  Dodd  &  Dodd  for  aj»pcllants. 
Bullitt  &  Shield  for  ap])ellee. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

In  1883  appellants,  five  of  them  sons  of  Dr.  Williams,  sr.,  and 
two  sons  of  Oscar  and  Frances  M.  Finley,  all  being  then  infants, 
brought  an  action  by  their  guardikns.  Dr.  \Villiams,sr.,and  Oscar  Fin- 
ley,  against  Levi  Tyler  and  Mary  E.  Tyler,  for  a  sale  and  division, 
under  section  490,  Oivil  Code,  of  a  lot  of  land  devised  by  the  sixth 
clause  of  the  will  of  their  grandfather,  William  C.  Williams,  as 
follows:  **The  remainder  of  my  property  on  Fifth  street,  between 
Mainv<<treet  and  the  river,  in  the  city  of  Louisville,  I  give  and  de- 
vice to  my  grandsons  and  their  children." 

In  October,  1883,  a  judgment  was  rendered,  in  accordance  with 
prayer  of  the  petition,  for  public  sale  of  the  lot.  But  the  sale  was 
not  made  until  June,  1889,  when  appellee,  Duncan,  being  the  high- 
est bidder,  was  reported  by  the  marshal  of  court  as  purchaser.  But 
having  failed  to  execute  bond  for  the  purchase  price,  according  to 
the  terms  of  sale,  a  rule  was  awarded  against  him  to  show  cause 
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why  he  should  not  be  compelled  to  do  so,  in  response  to  which  he 
filed  exceptions  to  the  sale,  which  we  will  consider  in  order. 

The  first  ground  of  exception  is  that  the  fee-simple  tftle  to  the 
lots  did  not,  under  the  will,  vest  in  the  testator's  grandsons. 

It  appears  that  previous  to  the  institution  of  this  action,  another 
had  been  brought  by  the  same  plaintiffs  for  judgment  construing 
the  will,  and  particularly  the  sixth  clause.  In  that  action  an  opinion 
and  judgment  were  rendered,  wherein  it  was  decided  and  deter- 
mined that  each  of  six  of  the  grandsons  living  at  death  of  the  tes- 
tator, and  of  two  born  within  nine  months  after  that  event,  was 
entitled  to  an  undivided  eighth  in  fee-simt)le,  but  that  one  of  the 
latter  class  having  died  in  infancy,  his  father,  Levi  Tyler,  became 
entitled  by  descent  to  his  share.  As  all  the  living  children  and 
grandchildren  of  the  testator  appear  to  have  been  made  parties  to  that 
action,  the  judgment  therein  rendere<l  would  be  conclusive  of  ap- 
pellants absolute  title  to  the  lot  sold,  and,  therefore,  decisive  even 
against  appellee,  Duncan,  though  he  was  not  a  party  to  it,  except 
that  according  to  the  construction  he  contends  for,  and  the  one  ad- 
judged by  the  lower  court  in  this  case  to  be  proper,  appellants  have 
only  a  life  estate,  with  remainder  in  fee  to  their  children,  hereafter 
born,  who,  not  being  then  in  existence,  could  not  be  brought  before 
the  court. 

''Children"  is  not  like  *'heirs,"  or  as  construed  under  our  statute 
'*heirs  of  the  body,"  a  word  of  limitation,  imputing  by  its  own 
force  a  fee-simple  estate.  Nevertheless  it  has  been  often  found  nec- 
essary, in  order  to  effectuate  intention  of  the  testator,  made  manifest 
to  the  court  by  considering  the  whole  will,  to  give  it  a  meaning 
different  from  its  legal,  and  perhaps  popular  signification.  Accord- 
ingly it  has  been  in  some  cases  held  to  indicate  a  life  estate,  in 
others  a  joint  estate,  and  in  others  courts  have  not  hesitated  to  in- 
terpret it  in  the  sense  of  **heirs"  and  allow  it  the  same  effect. 

The  testator  in  this  case  left  a  widow  and  four  children,  two  sons, 
one  being  married,  and  two  daughters,  both  of  whom  hW  hus- 
bands. To  each  of  the  sons  he  irave  a  lot  of  land  absolutely. 
To  each  of  his  two  daughters  he  also  gave  a  distinct  parcel,, 
and  one  lot  jointly;  but  in  every  instance  previous  to  the  eleventh 
clause  the  name  of  each  daughter  was  coupled  W'itj;i  the  words  "and 
her  children,"  or  in  case  of  the  joint  devise  *'their  children,"  and 
in  one  clause  a  sum  of  money  was  rpquired  to  be  paid  by  one  son 
to  Mrs.  Tyler,  to  make  her  equal,  which  he  directed  to  b«^  invested 
*'for  the  benefit  of  said  daughter  and  her  children."  And  he  was 
even  so  p  irticular  as  to  direct  the  lot,  given  jointly,  to  be  laid  oft 
so  as  *'to  give  mv  said  daughters  and  their  ehildren  a  front  of  200 
feet." 

It  is  manifest  from  the  repeated  and  persistent  use  of  the  words 
mentioned  that  he  had  a  definite,  uniform  and  fixed  idea  of  their 
meaning  or  of  what  he  supposed  and  intended  them  to  mean.  And 
it  is,  ttierefore,  persuisive  he  designed  the  words  "and  their  chil- 
dren," used  in  the  fifth  clause  to  have  the  same  meaning  as  when 
used  in  making  devises  to  his  daughters.  A  partinl  solution  of  the 
question  of  his  intended  meaning  may  be  deriveci  from  the  eleventh 
clause,  as  follows:  "If  either  of  my  two  daughters  should  die  with- 
out leaving  children  or  grandchildren,  [  direct  that  the  property 
deviseil  to  her  heirs  shall  go  to  my  remaining  daughter  and  her 
children,  and  if  both  of  my  daughters  should  die  and  either  of  them 
leave  no  children,  I  direct  that  the  property  herein  devised  to  her 
shall  go  to  the  children  of  my  other  daughters." 

Now  It  is  evident  the  object  of  that  clause  was  to  keep  the  real 


Digitized  by  VjOOQ IC 


WILLIAMS,    &C.    V.     DUNCAN.  391 

property  devised  to  his  daughters  in  the  enjoyment  of  his  imme- 
diate deiscendants,  and  the  husbands  from  having  a  life  estate,  even 
in  any  part  of  it,  in  case  the  wife  of  either  died  before  he  did.  And 
as  that  object  could  be  accomplished  only  by  providing  expressly 
•  and  explicitly,  as  was  done  in  the  eleventh  clause,  they  should  take 
a  life  estate  only,  it  is  plain  he  believed  the  words  **and  her  children'* 
or  *'their  children,"  unexplained,  did  not  import  a  life  estate,  but 
would  be  understood  and  interpreted  as  meaning  a  lee-simple  es- 
tate in  each  of  his  two  daughters,  either  wholly  or  jointly  with  her 
children.  And  if  such  was  the  case,  it  is  altogether  reasonable  that 
he  did  not  intend  for  the  words  **and  their  children,"  as  used  in  the 
fifth  clause,  to  signify  a  life  estate  merely  in  his  grandsons.  Conse- 
quently, he  must  have  intended  them  each  to  take  absolutely  one- 
sixth,  that  being  the  number  then  born,  or  else  for  each  to  take  that 
particularpart  jointly  with  the  indefinite  number  to  be  thereafter  born 
to  him.  The  latter  construction  we  think  unreasonable^  for  if  he  had 
intended  his  then  living  grandsons  to  have  less  than  one-sixth,  he 
would  hrtve  provided  for  their  after-born  brothers  and  sisters,  his 
grandchildren  instead  of  their  children,  his  great-grand  children, 
2$ome  of  whom  he  must  have  known  and  expected,  misrht  not  pos- 
sibly in  due  course  of  nature,  be  born  to  take  their  share,  in  waiting 
fur  more  than  a  half  century.  In  our  opinion  the  six  grandchildren 
living  and  the  two  born  within  the  period  gestation  after  his  death, 
take  under  the  will,  each  one-eighth  of  the  land  in  fee-siitiple. 

The  second  ground  is  that  appellee  did  not  get  all  the  land  he 
purchased.  It  appears  the  lot  fronts  11 OJ  feet  on  Fifth  street,  but 
the  north  line,  instead  of  running  back  at  right  angles  to  that  street, 
ran  so  as  to  make  less  than  a  right  angle  with  it,  and.  consequently, 
the  west  line  was  not  as  long  as  the  east  orfront  line,  making  a  less 
area  than  would  have  been  in  a  parallelogram.  But  the  lot  was  so 
described  in  the  judgment  for  sale,  in  the  advertisement  of  sale,  and 
also  in  the  report  of  the  marshal,  as  that  appellee  need  not  have 
been  deceived,  and  if  he  was,  the  fault  was  his  own.  For  the  west 
or  back  line  was  described  as  100  feet  more  or  fens,  which  was  suffi- 
cient to  apprise  the  most  casual  observer  it  was  not  as  long  as  the 
front  or  east  line,  and  that,  c(»nsec]uently,  the  lot  was  not  a  parallel- 
o^^ram.  By  actual  measurement  the  west  line  proved  to  be  only 
82i  feet,  but  there  was  no  loss  on  the  front  line,  nor  such  per  cent. 
of  loss  of  the  whole  area  as  to  authorize  the  sale  set  aside.  Appellee 
bid  for  the  lot  by  the  front  foot,  the  full  measure  of  which  he  got, 
and  as  all  the  lines  were  described  by  land  marks,  no  deception  was 
practiced,  and  he  need  not  have  been  deceived,  if  he  was  so.  That 
l^round  of  exception  is,  therefore,  untenable. 

But  the  third  is  more  serious.  Four  of  the  infant  plaintiffs  in  the 
action  resided  with  their  father,  D.  M.  Williams,  sr.,  in  the  State  of 
Missouri,  and  there,  if  at  all,  he  was  appointed  their  guardian. 
And  as  the  exception  puts  in  issue  the  fact  of  such  appointment,  the 
question  arises  whether  there  was  sufficient  evidence  of  it  before 
the  court  either  previous  to  or  after  judgment  for  sale  of  the  lot. 

Section  16,  article  2,  chapter  48,  General  t^tatutes,  provides  that  a 
fcuardian  appointed  and  qualified,  according  to  the  law  of  the  place 
where  the  minor  resides,  may  collect,  receive  and  remove  to  such 
place  of  residence  any  personal  estate  being  in  this  Commonwealth, 
and  authority  may,  upon  application  to  the  county  court  having 
Jurisdiction,  be  given  to  such  foreign  guardian  to  sue  for,  recover 
and  so  remove  any  personal  estate  of  such  minor,  or  other wUe  to  act 
cu  guardian  appointed  in  this  Common  wealth.  D.  M.  Williams,  sr., 
it  appears  did  apply  to  and  obtain  from  the  Jefferson  County  Court 
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authority  to  collect,  receive  and  remove  the  personal  estate  of  his 
alleged  wards,  but  not  to  act  as  guardian  appointed  in  thi.s  Com- 
monwealth. 

His  ri^ht  to  maintain  this  action,  if  it  existed,  wa^  derived  from 
section  3o,  subsection  4,  Civil  Code,  as  follows :  "The  action  of  an  in-  ' 
fant  or  i^erson  of  unsounci  mind,  who  resides  in  a  foreign  coun- 
try, and    who  has  a  guardian,    *    ♦    *    may  be  brought  by  such 
guardian,"  <?fec. 

But  before  a  purchaser  at  judicial  sale  of  property  belonjjing  to  in- 
fants residing  in  another  {State  can  be  required  to  accept  a  deed 
therefor  and  pay  the  purchase  prfce,  it  must  be  sufficiently  proved 
that  the  plaintiff  was,  according  to  the  laws  of  that  State,  appointed 
their  guardian.  For  without  such  authority  the  purchaser  would 
not  acquire  any  title  to  the  property,  that  the  infants  could  not  sub- 
sequently deprive  him  of. 

The  only  evidence  offered  of  the  appointment  of  D.  M.  William??, 
ar,,  as  guardian,  is  what  purports  to  be  a  certificate  signed  Z.  F. 
Bailey,  Judge  of  Probate,  and  seal  attached,  to  the  effect  that  he 
was  by  the  Judge  of  the  Probate  Court,  of  Pettis  county,  Stute  of 
Missouri,  appointed  and  qualified  as  guardian  of  the  infant  plaintiffs. 
Ac»cording  to  section  1:2,  article  37,  General  Statutes,  to  give  full  faith 
and  credit  in  this  State  to  records  and  judicial  proceedings  of  a  coun 
of  another  State,  they  mu«t  be  attested  by  the  clerk  thereof  with 
the  s(^l  of  the  court  annexed,  if  there  be  a  seal,  and  certified  by  the 
judge,  chief  justice  or  presiding  magistrate  of  the  court,  to  be  at- 
tested in  due  form. 

The  record  offered  in  evidence  not  being  so aut hen ticate<i,  was  not, 
in  our  opinion,  competent  evidence  ol  the  appointment  of  D.  M. 
Williams,  sr.,  as  such  guardian,  and,  consequently,  appellee,  the 
purcha.ser,  was  not  bound  to  accept  a  deed  or  pay  the  purchase  price. 

Judgment  affirmed. 


WiLT.IAMS,   &C,   V.   TYLKR. 

{lifed  Oct,  lo,  1891— i\V>^  to  be  reported.) 
Abbott  &  Rutledge  and  Dodd  <fe  Dodd  for  appellants. 
Bullitt  &  Shield  for  appellee. 
Appeal  from  Louisville  L.uv  and  Equity  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  appellants  in  this  case  do  not  appear  to  be  affecte^l  by  or  in- 
terested in  the  Judgment  appealed  from,  by  which  appellee  Tyler, 
was  determined  to  have  taken  by  descent  the  share  of  his  deceased 
infant  child.  Nor  do  they  seem  to  be  prosecuting  the  appeal,  no 
proof  having  been  filed,  even  if  it  could  now  be  done  long  after  expi- 
ration of  the  period  of  two  years. 

The  appeal  is,  therefore,  dismissrd. 
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jACKtjox  V.  Commonwealth. 
{Filed  OcL  10,  1891— iVo^  to  be  reported.) 

Ci imiiiallaiv^' Jviiidveni—^Xi^  inflict ment  agair.st  api:ellaiit  for  fraudu- 
lently destroying  an  indiclDP.ent  j-ending  against  hiraself.  ch,  rgtJ»  only  one 
offenpe,  although  in  it?  ^taltn^ent  of  tlie  particular  circuusuiLctH  of  its 
commission  it  alleges  that  api)ellant  stole  said  indictment  from  the  clerk, 
in  whose  custody  it  was,  before  fraudulently  destroying  it;  the  fr.ct  con- 
cerning the  stealing  of  the  indictment  not  being  to  averred  as  to  be  pun- 
ishable under  the  statute. 

James  D.  Black  and  E.  Hurst  for  appellant. 

TV.  J.  Hendriek  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judjje  Lewis. 

Section  6,  article  11,  chapter  29,  General  Statutes,  is  as  follows: 
**lf  any  person  shall  steal,  fraudulently  destroy  or  withdraw  the 
record,  or  any  part  thereof,  of  any  judicial  proceedinjjf  pending,  or 
<iecided,  he  shall  be  confineJ  in  the  penitentiary  not  less  than  two 
nor  more  than  ten  years." 

Of  the  three  distinct  offenses  provided  aj^ainst  in  that  section,  the 
actual  and  only  <»ne  chary:ed  in  the  indictment  ajrainst  ap[)ellant  is 
that  of  fraudulently  destroying:  an  indictment  then  pendin>r  in  the 
Bell  Circuit  Court  ajrainst  himself  for  adultery.  Hut  in  the  state- 
ment made  in  the  indictment  before  us  of  the  particular  circum- 
stances of  the  offense  charged,  is  mention  of  the  fact  he  stole,  before 
destroying  the  other  indictment,  from  custody  of  the  clerk,  and  there 
is  evidence  tending  to  show  he  gjot  it  by  putting:  that  officer  in  fear. 
That  statement  does  nut,  however,  amount  to  a  charge  of  the  ofTen.  ^^ 
of  stealing  the  paper,  nor,  though  it  is  made  punishable  by  the  stat 
ute,  could  he  have  been  convicted  under  the  indictment  as  it  stands 
of  stealing  it.  Consequently,  there  being  but  the  one  offense 
charged,  the  court  did  not  err  either  in  overruling  the  demurrer  to 
the  Indictment,  or  in  refusing  to  require  the  Commonwealth  to 
make  an  election  of  the  offense  for  which  to  try  appellant. 

The  instructions  of  the  court  fully  and  correctly  submitted  to  the 
jury  the  issue  whether  appellant-was  guilty  of  fraudulently  destroy- 
in^  the  paper  in  question,  and  they  having  found  him  guilty,  this 
court  has  no  right  to  set  aside  the  verdict.  Xor  do  we  see  in  the 
record  any  error  of  law  occurring  at  the  trial. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


L.  &  N.  R.  R.  Co.  V.  Bell. 

{Filed  Now  18,  1891.) 

1.  Carrhrs — /x^]>  /-.i//fV  (^y  ^t^ih^ — a.  carrier  i-*  not  liable  for  delay  and 
•conseqaent  danfage  to  good;*  or  live  stock  in  transit  where  the  delay  is, 
withoat  fault  of  tne  carrier,  occasioned  by  a  strike  or  mob   of  ita   emplovea 
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accompanied  bv  intimidatioa  or  violence,  which  coald  not  be  prevented  or 
Bappressed  by  the  carrier  or  the  civil  aatborities.  In  such  ca83  the  only 
duty  of  the  carrier  is  to  ase  reasonable  efforts  and  due  diligence  to  over- 
come the  obstacles  thns  interposed,  and  to  forward  the  ^oods  to  their  desti- 
nation. Bat  the  facts  of  this  case  do  not  justify  the  application  of  the  rule, 
there  being  onfry  a  mere  reference  in  the  evidence  to  the  fact  that  there  wa» 
a  strike,  and  nothing  to  show  its  extent  or  cause.  The  court,  therefore, 
properly  refused  to  instruct  the  jury  to  find  for  defendant  *'jf  the  stock 
were  delayed  by  a  mob«  strike  or  threatened  violence  to  person  or  prop- 
erty." 

2.  67v/i'  —  /'>/.////^'-—Ths  averment  that  defenJant  was  delayed  by  a  mob 
or  strike  too  strong  for  it  to  overcome  is  a  mare  conclnsion^f  the  pleader. 
The  facts  should  be  stated  so  that  the  coirt  miy  aetermine  from  them 
whether  the  mob  or  strike  was  such  as  occasioned  an  unavoidable  delay,  and 
it  should  aiso  be  made  to  appear  that  the  mjb  or  strika  existed  without  the 
fault  of  defendant. 

3.  Same — Special  contr.ici — A.  provision  in  the  contract  that  the  shipper  as- 
sumes all  risks  of  damage  which  may  be  sustained  by  reAioa  of  any  delay 
in  transportation,  "whether  occasioned  by  any  mob,  strike  or  threatened 
violence  to  person  or  property,"  does  not  exempt  the  carrier  from  liability 
for  neglijjence.  And  when  it  is  shown  that  the  stock  was  under  the  control 
of  tne  defendant's  agents,  and  the  delay  was  such  as  in  the  ordinary  c(mra& 
of  things  does  not  happen  if  those  who  have  the  minagement  use  proper 
care,  it  affords  reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  delay  arose  from  want  of  care. 

4.  Sinw  — /'\ii lure  to  ,i;ive  wiitun  notice  of  claim ^T\iQ  provision  in  the  con- 
tract requiring  plaintiff  as  a  condition  precedent  to  his  right  to  recover 
damages  for  loss  or  injury  to  said  stock  to  give  written  notice  of  his  claioi 
before  said  stock  is  removed  from  the  place  of  delivery,  applies  only  where 
the  claim  is  for  physical  injury  done  to  the  stock  while  in  transit. 

A.  P.  Harcourt  for  appellant, 

Nat.  W.  Halstead  for  appellee. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Presiding:  Judjfe  Barbour. 

This  is  an  action  to  recover  damagr^  for  nearliarence  of  the  defend- 
ant in  the  performance*  of  a  contract  for  the  transp:)rtation  of  live 
Htock. 

The  nep:lig:ence  consisted  in  the  unreasonable  delay  in  transport- 
ing and  deliverino:  the  stock.  The  defendant  denias  negligence  and 
alleges  in  substance  that  the  delay  was  occasioned  **by  a  strike  and 
mob  too  strong  in  numbers  and  force  for  the  defendant  toovercome^ 
by  reason  whereof  defendant  was  entirely  disabled  and  unavoidably 
prevented  from  delivering:  the  stock  any  sooner  than  they  were  de- 
livered.'' It  is  very  questionable  whether  the  answer  properly 
pleads  the  affirmative  matters  of  defense.  Though  the  delay  occa- 
sioned by  a  mob  or  strike  might  be  a  sufficient  defense,  it  would  seenn 
that  it  oiight  to  be  made  to  apF)ear  that  the  mob  or  strike  existed 
without  the  fault  of  the  defendant,  and  the  facts  should  be  stated  so 
that  the  court  might  determine  from  them  whether  the  mob  or 
strike  was  such  as  occasioned  an  unavoidable  delay. 

The  averment  that  the  defendant  was  delayed  by  a  mob  or  strike 
to  strong  for  it  to  overcome,  is  the  mere  conclusion  of  the  pleader. 
f  In  the  earlier  cases  the  carrier  was  held  liable  for  the  inevitable 
;  delay  and  consequent  damage  to  fi:oodsor  livestock  in  transit,  caused 
by  strikes  of  emuloves,  armed  mobs  or  riots  and  the  like.  Black- 
stock  v.  N.  Y.  R.'  R.,  20  N.  Y.,  48,  was  one  of  the  first  cases  in  this 
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country  to  establish  this  doctrine,  and  it  was  followed  in  several  of 
the  other  States;  but  in  the  late  case  of  Geismer  v.  Lake  Shore  Ry. 
Co.*,  lOaN.  Y.,663,  55  Am.  St.  Rep.,  837,  the  Blaekstock  case  was 
overruled  and  the  court  held  that  not  only  storms  and  floods  and 
other  natural  causes  may  excuse  delay,  but  the  conduct  of  men  may 
also  do  so,  and  that  where  the  delay  is  without  fault  of  the  company, 
occasioned  by  a  strike  or  mob  of  it«5  employfs,  accompanied  by  such 
intimidation  or  violence  which  could  not  be  prevented  or  suppresssed 
by  the  carrier  or  the  civil  authorities,  the  company  is  not  liable. 
That  in  such  case  the  only  duty  of  the  carrier  is  to  u.se  reasonable 
efforts  and  due  diligence  to  overcome  the  obstacles  thus  inter|>osed, 
and  to  forward  the  goods  to  their  destination. 

And  to  the  same  effect  are  the  Pittsburg  R.  R.  v.  Hagan,  84  III., 
36,  25  Am.  Rep.,  422;  Pittsburg  R.  R.  v.  Halloweli,  65  Ind.,  188,  32 
Am.  Rep.,  63,  and  Gulf  Railway  Co.  v.  Lair,  76  Texas,  337,  18  Am. 
St.  Rep.,  45.  But  should  we  adopt  the  rule  laid  down  in  the  later 
cases,  and  which  it  seems  to  us  is  the  correct  one,  the  facts  of  the 
case  do  not  justify  the  application  of  the  rule.  Conceding  that  the 
answer  alleges  facts  sufficient,  all  its  allegations  are  traversed,  and 
there  is  no  evidence  whatevci*  to  sustain  the  defense. 

Defendant's  contract  was  to  carry  the  stock  from  Taylorsvilie, 
Ky.,  to  Covington,  Ky.  The  stock  started  from  Taylorsville  July 
8,  1890,  and  should,  in  the  usual  course  of  transit,  have  reached  Cov- 
ington early  the  next  morning.  They  were  delivered  in  Cincinnati, 
Ohio,  where  they  were  received  by  plaintiff's  consignee  and  agent, 
the  13th  of  July.  The  only  reference  to  the  strike  or  mob  is  in  the 
evidence  of  Embry  and  McGovern.  Embry,  who  was  in  the  stock 
yard  business  in  Louisville,  says  that  on  the  evening  of  the  9th  of 
July  he  telegraphed  plaintiff  **that  there  was  a  strike  and  his  lambs 
were  in  Louisville,  and  asked  what  he  must  do  with  them.  Plaint- 
ifl  replied  that  he  had  shipped  no  lambs  to  Louisville  and  did  not 
propose  to  give  any  orders  about  them.''  McGovern  says  that  *  on 
account  of  the  strike  the  lambs  were  brought  to  Louisville  and  were 
fed  and  watered."  He  then  made  an  arrangement  with  Embry,  by 
which  they  were  shipped  to  Cincinnati,  Ohio,  by  the  Ohio  &' Mis- 
sissippi R.  R.,  which  was  the  best  that  could  be  done.  There  is  no 
other  allusion  to  a  strike  in  the  whole  evidence.  The  court,  there- 
fore, properly  refused  to  give  an  instruction  asked  for  by  defendant, 
which  required  the  jury  to  find  for  it  '4f  the  stock  were  delayed  b^'  a 
mob,  strike  or  threatened  violence  to  person  or  property,  oV  injury 
to  yards  or  track  of  defendant." 

We  have  not  overlooked  the  fact  that  plaintiff's  stock  were 
shipped  at  reduced  rates,  under  a  special  contract,  which  contained 
among  other  provisions,  this:  '^The  shipper  assumes  all  risks  of 
damage  or  injury,  or  loss  whatever,  which  may  be  sustained  by  rea- 
son of  any  delay  or  detention  in  such  transportation,  whether  occa- 
sioned by  any  mob,  strike  or  threatened  violence  to  person  or 
property  from  any  source,  or  injury  to  track  or  yards,  or  any  other 
causes,  whether  mentioned  or  not,  and  all  risk  of  the  escape  of  any 
portion  of  said  stock,  or  of  loss  or  damage  from  any  cause  or  thing, 
resulting  from  the  negligence  of  the  agents  of  the  said  company." 
It  Is  conceded  that  these  provisions  do  not  e.vempt  the  defendant 
from  negligence. 

The  gravamen  of  the  complaint  is  negligence,  and  the  plaintltt 
should  be  and  was  required  by  the  instruction  to  produce  reasonable 
evidence  of  negligence;  but  when  it  is  shown  that  the  stock  is  under 
the  control  of  the  defendant's  agents,  and  the  delay  is  such  as  in  the 
ordinary  course  of  things  does  not  happen,  if  those  who  have  the 
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jnanagement  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  delay  arose  fxpni 
want  of  care.     Western  Transportation  Co.  v.  Downer,  11  Wal.,  li?.K 

When  the  plaintiff  .showed  thut  tlie  stock  was  delivereil  to  the 
defendant,  and  was  started  on  the  journey  July  the  8th,  and  in 
usual  course  should  have  reached  the  place  of  destination  early  the 
next  morning:,  but  did  not  reach  their  destination  until  four  days 
afterwards,  a  prima  facie  Q.i\»e  of  neglii?ence  was  made  out,  and  it 
then  devolved  upon  the  defendant  to  explain  the  delay  so  as  to  bring 
itself  within  the  exception  provided  in  its  contract. 

The  provision  in  the  contract  requirinjf  the  plaintiff  "as  a  condi- 
tion precedent  to  his  ri^ht  to  recover  damq^es  for  loas  or  injuri' 
to  sai<l  stock,"  to  g:ive  notice  of  his  claim  in  writinjr  to  some  officer 
of  the  company,  or  its  nearest  station  aj.cent,  bi^fore  said  stock  is  re- 
moved from  the  place  of  destination,  or  from  the  place  of  delivery 
of  the  same  to  the  plaintiff,  and  before  such  stock  is  minified  with 
other  stock,  has  no  application  to  the  facts  of  this  case. 

The  damapre  sustained  is  not  of  the  character  contemplated  by  this 
provision  of  the  contract.  The  gist  ot  the  action  is  not  the  principi»l 
injury  done  to  the  stock  in  the  transit,  but  the  damage  occasional 
by  the  negligent  delay  in  delivery.  The  notice  could  have  servt^l 
no  purpose.  The  delay  is  concedf^d,  and  is  attempted  to  be  excused 
anctas  early  a  delivery  as  practical  alleged,  that  is,  a  delivery  to  and 
acceptance  by  the  consignee  at  a  place  different  from  that  contem- 
plated by  the  contract. 

The  judgment  is  afllrmed  with  damages. 


SUPERIOR  COURT  ABSTRACTS. 


Gunn'b  AD^'it  V.  Commonwealth,  &c. 

Filed  October  28.  1891.     Appeal  from  Cumberland  Circuit  Court.    Opinioa 
of  the  court  by  Jud^e  Youuar,  reverj«in>r. 

1.  Pinver  to  sue  not  im plied  from  po-^^er  to  collect — An  order  of  the  coont? 
court  authorizing  a  county  officer  to  collect  a  debt  due  the  county  doe*  not 
empower  him  to  sue  for  the  debt  in  his  own  name.  HlthougK  it  may  be  « 
fund  which  the  law  make$«  it  his  duty  to  expend. 

2.  One  f'ho  sues  as  relator  must,  in  order  to  recover,  show  Buch  1^  rij^ht  in 
himself  as  would  entitle  him  to  maintain  an  action  in  his  own  nnme. 

Sandidge  <fe  Sandid^e  for  appellant;  J.  E.  McMurtry  for  appellees. 

Baeb  v.  Commonwealth. 

Obaveh  v.  Commonwealth. 

Filed  October  28,  1891.     Appeal   fiom   Daviess  Circuit  Court.     Obinion  of 

the  court  by  Presidintj  Judij^e  Barbour,  reversing.  f 

1.  SelUuf^  liquor  ou  Sunday  not  a  sellini^  linlh'^ut  lirense-~Xt  appearis?.  nnder 

an  indictment  fc-  selling?  liquor  without  a  license,  that  the  defendiint  had  s 

license  but  that  the  sale  was  made  on  a  Sunday,  it  was  error  to  in^tract  the 
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jury  that  the  licen^se  was  no  protection,  as  that  authorized  the  defendant's 
conviction  of  another  offense  than  that  chai;geJ  in  the  indictment. 

2.  Indictment — The  acctisatory  part  of  the  indictment  fixed  the  offense, 
and  the  averment  that  the  offense  was  committed  by  selling  on  Sunday  was 
mere  Hurpltisaj^e,  and  if  th^  defendant  had  not  shown  the  license  the  court 
conld  have  procured  a  conviction  if  the  proof  had  shown  the  sale  to  have 
been  on  any  day  within. the  year  prior  to  the  findin^r  of  the  indictment. 

Sweeney,  Ellis  <fe  Sweeney  for  appellant;  W.  J.  Hendrick  for  appellee. 

L.  <fc  N.  R    R.  Co.  V.  Bbeedinq. 

Filed  October  28,  1891.     Appeal  from  Washington  Circuit  Court.     Opinion 

of  the  court  by  Judge  Yost,  reversing. 

Xegii\i^ence — Questions  for  court  and  jury — Upon  agreed  or  uncontradicted 
facts  it  is  a  question  of  law  for  the  court  whether  they  do  not  or  do  consti- 
tute negligence;  but  where  there  is  any  conflict  in  the  testimony  the  ques- 
tion must  be  left  to  the  jury. 

Upon  the  trial  of  this  action  against  a  railroad  company  to  recover 
damages  for  injury  to  live  stock  by  a  mixed  passenger  and  freight  train, 
manned  by  two  brakemen,  it  was  error  to  instruct  the  jury  that  it  was 
"negligent  to  operate  a  train  of  five  to  seven  oars  with  one  or  two  brake- 
men,^*  as  all  the  witnesses  who  testified  .upon  the  subject  stated  that  two 
brakemen  were  all  that  were  necessary  to  manage  the  train. 

W.  C.  McChord  for  appellant;  W.  E.  Selecman  for  appellee. 

HiLLL  V.  Common WK A i^TH. 

Filed  October  28,  1891.     Appeal   from  Harlan   Circuit  Court.     Opinion   of 

the  court  by  Judge  Young,  reversing. 

Liquor  selling — Evidence — Upon  the  trial  of  appellant  under  an  indict- 
ment for  selling  Hquor  in  violation  of  a  special  act  of  the  Legislature,  a 
witness  having  stated  that  the  defendant  refusod  to  sell  him  whisky,  but 
f^ave  him  some,  it  was  error  to  allow  the  witness  to  state  in  response  to  a 
question  by  the  attorney  for  the  Commonwealth  that  he  "reckoned"  he 
owed  for  the  whisky,  as  this  statement  was  but  the  conclusion  of  the  wit- 
ness and  was  inconsistent  with  the  facts  he  had  detailed. 

J.  G.  Forrester  and  C.  A.  Nolan  for  appellant;  W.  J.  Hendrick  for  ap- 
pellee. 

RoAB3  V.  Commonwealth. 

Filed  October  28,  1891.     Appeal  from   Bell  Circuit  Court.     Opinion  of  the 

court  by  Judge  Young,  affirming. 

Kukliix  laiv — Under  the  second  section  of  the  act  commonly  known  as  the 
Knklux  Act,  if  two  or  more  persons  confederate  or  band  themselves  together 
for  the  purpose  of  intimidating,  alarming  or  disturbing  any  person  or 
persons,  or  to  do  any  felonious  act,  hhe  offense  is  complete.  To  constitute 
the  offense  it  is  not  necessary  that  the  parties  should  go  forth  armed*  to 
carry  their  intention  into  effect,  and  actually  carry  it  into  effect. 

J.  M.  Unthank  for  appellant;  W.  J.  Hendrick  for  appellee. 

SuiiUVAN  V.  Commonwealth. 

Filed  October  28,  1891.    Appeal  from  Hardin  Circuit  Court.     Opinion   of 

the  court  by  Judge  Young,  reversing. 

1.  Indictment  Jor  nuisance — An  indictment  charging  defendant  with  "the 
offense  of  creating,  maintaining  and  suffering  a  public  nuisance  in  Hardin 
county,  in  that  the  said  defendant  did  unlawfully  keep  a  house  in  his  posses- 
sion in  which  house  he  did  sell,  suffer  and  permit  others  to  sell  spirituous, 
vinous  and  malt  liquors,  to  the  annoyance  and  common  public  nuisance  of 
all  good  citizens  of  the  Commonwealth."  is  not  an  indictment  for  the  vio- 
lation of  the  local  option  law  applicable  to  Hardin  county,  but  is  a  good 
common  law  indictment  for  the  offense  of  maintaining  a  public  nuisance. 
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2.  Punishment  at  hard  labor  for  non-payment  of  fine — The  statute  which 
provided  for  patting  the  defendant  at  hard  labor  in  lien  of  imprieonmea  t 
for  non-payment  of  a  fine,  applies  only  to  middemeanofs  provided  for  by 
chapter  29  of  the  Genaral  Statutes. 

3.  The  common  law  punishment  for  a  public  nuisance,  not  havinj^  been 
changed  by  statute,  is  still  in  force  in  this  State. 

R.  A.  Kincaid  and  T.  A.  Robertdon  for  appellant;  W.  J.  Hendrick  for  ap- 
pellee. 

Gbimes  y.  Fbenoh,  assignee. 

Filed  October  23,  1891.    Appeal  from  Oldham  Circuit  Court.    Opinion   of 
the  court  by  Presiding  Judcre  Barbour,  affirming. 

1.  Discharge  of  it ustee — If  a  trustee  once  accepts  a  trust  and  enters  upon 
its  manafi^ement  he  must  continue  to  discharge  its  duties  until  discharg^ed 
in  one  of  three  ways.  (1)  He  may  be  removed  and  discharged  and  a  new 
trustee  substituted  in  his  place  by  proceedings  before  a  court  having  juris- 
diction over  the  trust;  (2)  he  may  be  discharged  and  a  new  trustee  ap- 
pointed by  agreement  and  concurrence  of  all  the  parties  interested  in  the 
trust;  (8)  he  may  be  discharged  and  a  new  trustee  appointed  in  the  manner 
pointed  out  in  the  instrument  creating  the  trust. 

2.  Assignee  for  creditors — Effect  of  order  releasing  from  liability — Where  an 
assignee  for  the  benefit  of  creditors,  in  an  action  by  him  for  a  settlement 
of  the  trust,  was  asking  as  a  protection  for  himself  the  approval  of  his 
acts  by  the  court,  and  the  commissioner's  report  charged  him  with  what  he 
had  collected  and  credited  him  by  what  he  had  paid  out,  an  order  confirm- 
ing the  report  and  adjudging  that  he  *'be  released  from  liability  as  as- 
signee'' must  be  regarded  as  relating  merely  to  the  acts  which  the  court  was 
passing  upon,  and  not  as  deposing  the  assignee  from  all  power,  so  as  to 
deprive  him  of  the  right  to  sue  for  uncollected  debts  which  were  left  in  his 
hands.  As  there  would  be  no  one  to  sue  if  the  assignee  were  not  allowed  to 
do  so,  to  deny  him  that  right  would  violate  the  rule  that  a  trust  should  not 
fail  for  the  want  of  a  trustee. 

3.  Same  -Whether  the  sureties  in  the  assignee's  bond  would  be  liable    for 
his  acts  subse()ueut  to  the  judgment  which  it  is  claimed  released  him.  it    is 
not  necessary  to  decide,  as  it  does  not  follow  because  the   surety  is    released 
that  the  principal  is  dissharged  either  from  his  liability  or  duty. 

William  Carroll  and  Joe  Clore  for  appellant;  Stone  &  Sudduth  for  ap- 
pellee. 

SxnoDEL  V.  BoBEsio  «t  Lawhon. 

BoBEsia  <fc  Lawson  v.  Jabboe  «fc  Campbell. 

Filed  November  4,  1891.     Appeal  from  Washington   Circuit   Court.     Opin- 
ion of  the  court  by  Judge  Young,  affirming. 

1.  Preference  of  creditor  h\<  insohent  debtor— K  conveyance  made  by  an  insol- 
vent debtor  with  the  design  to  prefer  one  or  more  creditors  is  not  void,  but 
operates  under  the  statute  as  an  assignment  for  the  equal  benefit  of  all 
his  creditors,  provided  it  is  assailed  in  the  manner  and  within  the  time  pre- 
scribed by  the  statute.  And  after  a  debtor  has  executed  such  a  conveyance 
no  creditor  can,  by  attachments  or  executions  levied  on  his  property,  de- 
prive the  other  creditors  of  their  right  to  an  equal  distribution  of  his  es- 
tate. 

2.  Same  — Right  of  ciwiitof  to  re fn  Hate  morfga-j — A  creditor,  after  taking 
from  his  insolvent  debtor  a  mortgage  to  secure  his  debt,  can  not  repudiate 
the  mortgage  and  obtain  a  preference  by  an  attachment,  and  thus  deprive 
other  creditors  of  their  right  to  have  the  mortgage  declared  to  operate  as 
an  assignment  for  the  benefit  of  all  the  mortgagor's  creditors. 

3.  Attorneys  f:es — Where,  in  a  suit  brought  by  creditors  for  that  purpose, 
an  act  of  the  debtor  is  declared  to  opeiate  as  an  assignment,  and  the  estate 
is  distributed,  the  attorneys  who  bring  the  suit  are  entitled  to  a  reasonable 
compensation  out  of  the  estate  for  their  services. 

J.  M.  Chatterson  and  J.  W.  S.  Clements  for  appellant  Strobel:  W.  E.  Se- 
lecman  for  appellees.  ^-^  ^ 
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Hall  v.  Commonwealth. 

Filed  November  4,  1891.     Appeal  from   Mirtia  Criminal   Court.     Opinion 
of  the  court  by  Jadu^e  Young,  reversiu},^. 

1.  FliUe  of  sale  of. liquor — Passing  of  title — If,  by  a  contract,  for  the  sale  of 
properliy,  any  thing  remains  to  be  done  by  the  vendor  for  ascertaining  the 
-weight,  quantity,  extern  or  price  of  the  property  sold,  the  title  does  not 
pass  until  that  thing  is  done,  unless  it  is  stipulated  that  the  title  tihail  pass 
before  that  time. 

Upon  the  trial  of  appellant  in  Martin  county  for  the  offense  of  unlaw- 
fully selling  liquor  in  that  county,  the  only  witness  testified  that  he  went  to 
appellant^s  house  in  Martin  county  and  told  him  he  wished  to  purchase 
three  or  four  gallons  of  whisky;  that  appellant  told  him  he  would  have  to 
go  to  ^*the  Gap,'*  which  was  in  another  county,  where  appellant  had  another 
honse.  That  they  went  together  to  "the  Gap,''  appellant  taking  some  jugs 
of  whisky,  and  that  some  whisky  was  there  delivered  to  him.  That  he  did 
not  contract  for  any  whisky  or  promise  to  pay  for  any  except  at**the  Gap,'* 
and  that  he  did  not  know,  at  the  time,  that  there  was  any  whisky  in  the 
jugs  that  appellant  took  along.  iVcA/  -That  if  the  witness  knew,  at  the  time, 
appellant  put  the  whisky  in  the  jugs,  that  it  was  put  in  there  for  him,  and 
he  consented  to  it,  then  the  whisky  became  his  property  and  the  sale  took 
place  in  Martin  county,  but  otherwise  not. 

2.  Instrttt/nm  its  to  irasofi  lolf  ifjunt — It  was  error  to  instruct  the  jury  that 
if  they  should  believe  defendant  sold  the  whisky  to  the  witness,  **and  have 
doubts  as  to  whether  it  was  sold  and  delivered  in  the  county  of  Martin, 
Johnson  or  Lawrence,*'  they  should  find  him  guilty,  as  the  Commonwealth, 
instead  of  defendant,  was  given  the  benefit  of  the  reasonable  doubt. 

J.  S.  Pattou  for  appellant;  W.  J.  Hendrick  for  appellee. 

OWENSBOKO    WhABFBOAT    CoMPANT  V.  HoOVEB. 

Filed   October  28,  ISm.     Appeal  from   Davie'^s  CMi'cuit  Court.     Opini<>n  of 
the  conrt  by  Presiding  Judge  Barbour,  affirming. 

1.  Liiioility  of  7i'i2n-/iot/sc''//(Ui  -In  this  action  against  a  wharf  boat  company, 
whose  business  was  that  of  a  general  wharfinger  and  warehouseman,  to  re- 
cover the  vnlue  of  a  trunk  and  its  contents,  alle^^ed  to  have  been  lost  by 
the  defendant's  negligence,  the  evidence  was  sntHcient  to  authorize  the  jury 
to  find  that  the  trunk  was  received  by  defendant's  agent  and  that  the  receipt 
of  it  was  within  the  general  scope  of  his  authority. 

2.  Exit'ssize  :v;v//V/— Althouifh  the  verdict  was  for  a  Inrger  amount  than  it 
should  have  been,  yet  as  there  was  nothing  which  could  have  superinduced 
passion  or  prejudice,  and  the  finding  is  easily  explainable  upon  the  ground 
of  an  honest  overestimate  of  value,  the  fact  that  it  was  far  too  large  an 
amount  is  not  a  ground  for  reversal,  the  plaintiff  having  remitted  a  portion 
of  the  amount  found  by  the  jury,  so  that  the  amount  for  which  judgment 
was  rendered  was  not  more  than  was  authorized  by  the  evidence. 

3.  Ri:^ht  of  bailee  tome — Though  the  plaintiff  was  not  the  owner  of  the 
trunk,  having  borrtiwed  it  for  the  purpose  of  :hipping  the  goods,  she  was, 
as  bailee,  authorized  to  recover  its  value.  And  especially  when  the  owner 
of  the  trunk  appears  in  the  case  and  says  he  looks  to  plaintiff  for  its  value. 

Powers,  Atchison  «fe  Miller  for  appellant  ;  Sweeney.  Ellis  &  Sweeney  for 
appellee. 

Thompson  v.  Commonwealth. 

Filed  October  28,  1891.     Appeal  from  Mason  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Barbour,  reversing. 

1.  Continuance — Cumtilative  testimony ~y\iQ  defendant  was  entitled  to  a 
continuance  on  the  account  of  the  absence  of  witnesses,  whose  attendance  he 
had  used  due  diligence  to  procure,  although  the  absent  witnesses  would  have 
testified  to  the  same  facts  which  those  present  testified  to,  as  the  testimony 
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related  to  a  qneetion  of  identity,  upon   "which  it  was  not   proper  to  confine 
the  defendant  to  the  testimony  of  two  er  three  witnesses. 

2.  Diligence  in  f-rocuring  atteudatue  of  'uitnesscs — As  a  snbpcena  for  wit- 
nesses in  an  adjoining  county  wa»  placed  by  the  defendant  iu  the  hand^  of 
the  sheriff  of  that  county  one  week  before  the  trial,  there  whs  proper  dili- 
gence. 

3.  EHdence^ Prejudicial  error — Under  an  indictment  for  malicions  catting^ 
and  wounding  it  was  proper  to  allow  the  prosecuting  witness  to  testify  that 
he  was  acting;  as  one  of  the  police  at  the  fair  where  the  cutting  was  done^ 
for  although  he  was  not  an  officer  he  was,  in  good  faith,  assuming  to  act  as 
such,  and  the  testimony  was  competent  to  show  why  he  was  at  the  place 
and  approachod  the  defendant,  thus  tending  to  disprove  malice  on  his  part^ 
And  while  the  court  should  have  instructed  the  jury  that  the  testimony  waa 
not  competent  for  any  other  purpose,  its  failure  to  do  so  is  not,  under  all 
the  evidence,  reason  for  a  reversal. 

4.  Instruction  as  to  self-defense — The  court  did  not  err  in  modifying  the  or- 
dinary instruction  as  to  self-defense  by  adding  the  words,  '^but  the  conrt 
farther  instructs  the  jury  that  if  they  believe,  from  all  the  evidence,  beyond 
a  reasonable  doubt,  that  the  accused  began  the  difficulty  in  which  Harris 
was  cut,  and  caused  said  Harris  to  reasonably  believe  that  he  was  then  in 
immediate  danger  of  loss  of  life  or  great  bodily  harm  at  the  hands  of  de- 
fendant, then  defendant  loss  his  right  of  self-defense,  and  it  was  then  his 
duty  to  desist  from  the  contest  or  difficulty,  and  in  good  faith  abandon  the 
same  before  his  right  of  self-defense  could  be  restored  to  him.*'  As  there 
was  evidence  to  base  the  instruction  upon,  and  it  is  sufficiently  explicit,  the 
case  of  Allen  v.  Commonwealth,  86  Ky.,  646,  does  not  apply. 

E.  L.  Worthington  for  appellant;  W.  J.  Hendrick  for  appellee. 

Henby  v.  Vinson. 

Filed  October  28,  1891.     Appeal  from  Lawrence  Circuit  court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Fees  of  clerk  of  Cowt  of  appeals— Where  the  original  record  upon  an  ap- 
peal, instead  of  a  copy  is  furnished  by  the  clerk  to  one  of  the  parties  or 
his  council,  under  an  agreement  that  it  is  to  be  paid  for  by  the  party  as  if 
a  copy  had  been  furnished,  the  clerk  has  a  right  to  charge  for  a  copy.  And 
this  is  true  whether  the  record  is  obtained  before  or  after  submission. 

2.  Taxation  of  costs— The  taxation  of  costs  by  the  clerks  of  the  various 
courts  is  subject  to  revision  and  correction  by  their  respective  conrta. 
Therefore,  where  a  motion  has  been  made  in  the  Court  of  Appeals  to  cor- 
rect a  fee  bill  of  the  clerk  of  that  court,  upon  the  ground  that  a  particular 
charge  is  illegal,  and  the  motion  overruled,  that  judgment  is  conclusive  of 
the  clerk's  right  to  make  the  charge. 

T.  R.  Brown  for  appellant;  L.  T.  Moore  for  appellee. 
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TAI.BOTT  V.  Thorn. 
(Filed  April  7,  1891.) 

1.  Private  pas stoay — Statute  of  frauds— k  right  to  a  private  pasBwaj  over 
lands  19  an  interest  in  real  estate,  hence  a  parol  grant  of  nach  right  ie  within 
the  statute  of  fraad8,  and  not  enforceable. 

2.  Same — Adverse  ppsscssiou  —^y\\.  where  the  grantee,  claiming  «uch  passway 
under  a  verbal  grant,  has  nsed  it  nninterruptedly  for  more  than  16  years, 
the  presamption  arisen  that  snch  nse  was  adverse  and  claimed  as  a  matter 
of  right.  Snch  nninterrapted  adverse  ase,  under  a  claim  of  right,  vests  the 
legal  right  to  it  in  the  grantee;  and  the  burden  of  proof  is  on  the  grantor 
to  show  that  the  use  was  merely  permissive. 

When  the  termini  of  the  passway  are  designated  by  the  verbal  grant,  and 
used  for  more  than  15  years,  the  mere  fact  that  the  grantee  ha^  not  always 
confined  himself  to  exactly  the  same*  passway  between  the  termini,  but  has 
changed  it  to  avoid  mud  or  worn  places,  does  not  create  a  presumption  that 
such  use  was  permissive. 

j'.  H.  Brent,  Lockhart  &  Lyng  and  C.  T.  Hanson  for  appellant. 

McMillin  &  Talbott  and  Emmett  M.  Dickson  for  appellees. 

Appeal  frona  Bourbon  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  sued  the  appellees  for  trespassing  upon  a  piece  of 
woodland  belonging  to  the  appellant,  which  consisted  of  hauling 
over  the  same,  <fec.  The  appellees  plead  that  they  had  the  right  of 
private  passway  across  said  woodland,  and  the  travel  complained  of 
was  pursuant  to  that  right,  consequently,  they  were  not  trespassers. 

The  weight  of  the  evidence  establishes  the  following  facts:  The  ap- 
pellant, in  1867,  obtained  an  order  from  the  Bourbon  County^Court 

26 

Digitized  by  VjOOQ IC 


1 


402  TALBOTT     V.    THORN. 

to  discontinue  a  part  of  the  '*Grep:ory  precinct  dirt  road,"  which- 
is  in  shape  of  three  sides  of  a  square— ana  which  leads  into  the  "Mt. 
Gilead  and  Steel's  Ford  turnpike  road/' and  which  dirt  road  was 
the  appellees'  father's  outlet  to  said  pike,  Ac. — and  open  and  con- 
struct in  its  stead  a  road  leading  across  the  appellant's  woodland, 
from  a  point  desi)i:nated  on  the  map,  filed  in  this  action  as  "No.  3," 
and  running:  to  a  point  in  said  pike,  designated  on  >aid  map  as  ''No. 
2;"  that  the  appellant  was  to  open  and  construct  said  road  at  his 
own  e.vpense,  and  he  was  likewise  to  erect  and  maintain  gates  at 
said  points  and  other  places,  which  gates  he  erected  and  maintained, 
but  never  opened  and  constructed  said  road  until  after  this  suit  was 
brought  in  188vS.  Also  the  appellees'  father,  who  owukI  the  adjoin- 
ing land  and  used  the  (iregory  precinct  road,  opposed  the  discontinu- 
ance of  a  part  of  it  and  the  opening  of  the  new  road,  because  it  affected 
his  convenience;  and  in  order  to  quiet  and  remove  the  oppo-^ition 
the  appellant  verbally  agreed  with  said  Thorn  that  he  and  his  fam- 
ily should  have  a  right  of  pass  way  from  a  point  in  sud  Gregory 
road,  designated  on  the  map  as  **X().  4,"  across  the  appellant's 
woodland  to  the  point  No.  2,  at  said  turnpike. 

And,  i>ursuant  to  said  agreement,  gates  were  erected  at  points 
Nos.  4  and  2,  as  the  termini  of  said  right  of  way,  which  way,  be- 
tween said  termini,  the  appellees,  pursuant  to  said  agreement,  have 
used  ever  since,  a  period  of  19  years. 

The  appellant  contends  that  as  the  agreement  was  verbal  it  was 
not  a  valid  grant  of  a  right  of  private  passwaj';  hence  the  appel- 
lees' right  to  it  was  permissive  only,  which  could,  at  any  time,  be 
terminated  by  the  appellant,  and  his'having  withdrawn  the  permis- 
sion the  appellef^  were  thereafter  trespassers. 

It  is  true  that  a  private  passway  is  an  interest  in  the  land,  and  a 
verbal  conveyance  of  such  way  is  not  enforceable,  because  of  the 
statute  of  frauds,  c^c.  But  whore  the  grantee  of  such  way  has  uskI 
it  for  fifteen  years,  the  agreement  may  be  used  to  rebut  the  idea  of 
such  ever  being  j)ermissive  and  of  establishing  it  as  a  right.  l!id<»ed 
the  use,  pursuant  to  the  agreement,  for  fifteen  years  is  equivalent  to 
a  written  conveyance  of  the  right.  And  from  the  fact  of  the  verbal 
agreement  and  for  the  use  of  the  land  for  fifteen  years  the  presump- 
tion arises  that  the  use  was  as  a  matter  of  right,  and  the  burden  is 
upon  the  vendor  to  rebut  this  presumption  and  to  show  that  the  use 
Nvas,  notwitlistanding  the  grant,  |)er*iiissive  only,  which  the  appel- 
lant has  failed  to  do  in  this  case;  therefore,  we  must  regard  the 
appellees'  right  to  the  private  passway  as  perfected  bv  time. 

Hut  it  is  said  that  the  case  of  Boman  v.  Wicklifle,  lo  B.  M., 
84,  is  like  this  case.  In  that  case  the  pathway  ran  through 
uninclosed  woodland,  and  in  the  same  woodland  many  roads  or 
passways  had  been  opened,  changed  and  stopped,  at  the  pleasure  of 
the  owner  of  the  land,  none*  of  which  were  claimed  as  a  right  until 
within  a  lew  years  before  the  suit  was  instituted;  but  the  use  of  the 
passway  was  regarded  by  all  parties  as  beinir  permissive  only,  which 
the  owner  of  the  land  had  the  right  to  withdraw  at  pleasure,  al- 
though the  permission,  and  constant  use  under  it,  had  continued  an 
indefinite  number  of  years.  But  the  court  in  that  case  clearly,  im- 
pliedly, announced  that  had  the  passway  been  used  as  a  matter  of 
right,  not  merely  permissive,  for  fifteen  years,  such  use  would  have 
invested  the  parties  with  the  legal  right  to  continue  the  use  of  the 
same  as  a  passway.  But  here,  as  said,  the  appellee  used  the  pass- 
way  as  a  right,  expressly  given,  for  a  period  of  about  19  years. 

In  this  case  we  are  not  required  to  indulge  in  the  presumption  of 
that  right  ordinarily  arises  from  the  fact  of  un interrupt^  use  for 
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said  period;  but  the  weight  of  evidence  is  that  the  right  was  ex- 
pressly griven  and  enjoyed  for  nineteen  years.  But  it  is  said  that 
the  appellees  did  not  confine  themselves  to  one  passway,  but  made 
several— six — to  suit  themselves,  which  is  conclusive  that  the  pass- 
way  was  permissive  onlj',  and  the  Bowman  case,  supra,  is  relied  on 
as  authority  supporting:  that  contention.  We  do  not  understand  the 
Boman  case  that  way.  As  intimated,  there  was  no  express  agree- 
ment proven  i»  the  Boman  case,  and  as  the  land  through  which  the 
passway  ran  was  uninclosed  (here  it  was  inclosed),  and  the  owner 
€>xercised  control  over  theptjssway,  the  presumi)tion  did  notarise 
from  15  or  more  years'  of  use;  that  the  use  was  as  a  matter  of 
right,  but  permissive  only.  Here,  as  said,  the  i)resumption  of  per- 
mi&sion  can  not  arise,  becaase  there  was  an  agreed  right  of  passway, 
which  was  used  for  19  years,  which  use  perfected  the  right. 

But  it  is  siiid  that  notwithstanding  the  agreement,  as  the  appel- 
lees did  not  confine  themselves  to  one  i)assway  or  rotid  between  the 
termini,  the  passage  was  permissive  only.  It  is  to  be  said  upon  that 
subject  that  the  divergances,  which  were  between  the  termini,  were 
"Caused  by  taking  a  new  route  to  avoid  muddy  or  worn  places  in 
present  route,  which  in  no  wise  forfeited  the  appellees'  right  of  way, 
which  is  matter  at  issue  in  this  case. 

It  is  well  settled  that  a  traveler  upon  the  public  highway,  who 
makes  a  deflection  upon  adjoining  land  to  avoid  unsafe  or  hazardous 
places  in  the  highway,  b.v  reason  of  mud,  use  or  other  cause,  is  not 
41  trespasser;  and  the  sani*e  act,  in  some  conditions,  in  case  of  a  pri- 
vate passway  may  be  governed  by  the  principle.  But  it  is  not  nec- 
essary to  pass  upon  this  question,  because  the  only  question  involved 
here  is  that  of  the  right  of  way,  which  clearly  exists. 

The  judgment  is  affirmed. 


Conner  v.  Commonwealth. 
(Filed  June  2,  1891— i\o^  to  be  reported  A 

1.  KtYpifi^  open  saloons  on  Sunday — Fcr/itfufv  of  license — The  license  of  a 
«aloon-keeper  may  be  forfeited  whei)  he  has  been  indicted,  tried  and  con- 
victed of  the  crime  of  keeping  open  his  saloon  on  three  different  Sundays. 
But  tinder  an  indictment  alleping  such  conviction  on  three  different  occa- 
sions, it  is  error  to  declare  the  license  forfeited  and  assess  a  fine  in  addition 
thereto. 

2.  Same — Indictment — An  indictment  charging  that  the  keeper  of  a  saloon 
has  been  indicted,  tried  and  convicted  of  tlie  offense  of  keeping  open  his 
4saloon  on  three  Sundays,  and  seeking  a  forfeiture  of  his  license  therefor, 
need  not  set  out  the  three  alleged  indictments  in  full;  it  is  sufficient  to  set 
forth  so  much  of  the  indictment  and  proceedings  thereon  as  will  intelligibly 
show  that  the  accused  has  been  indicted,  tried  and  convicted  for  three  suoh 
offenses.  It  will  be  presumed  that  said  indictments  were  sufficient  and  the 
-verdicts  and  judgments  proper,  until  they  have  been  set  aside  by  appeal  or 
•Other  direct  proceeding. 

Hallam  <$:  Myers  for  api^ellant. 

P.  W.  Hardin  and  W.  W.  Cleary  for  appellee. 

Appeal  from  Kenton  Criminal  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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The  indictment  charges  that  tlie  appellant  was  a  licensed  tavern- 
keeper  in  Erlanger,  Kenton  county,  Ky.,  with  the  privilege  of  sell- 
ing vinous,  spirituous  and  malt  liquors;  that  he  was  tried  and 
convicted  on  three  indictments  of  having  unlawfully  open  a  bar- 
room in  said  tavern  for  the  sale  of  vinous,  spirituous  and  malt 
liquors  on  three  Sundays.  To  these  indictments  the  appellant 
plead  guilty,  and  the  trial  of  the  law  and  facts  was  submitted  to  the 
court,  which  resulted  in  a  forfeiture  of  the  appellant^s  license  and  a 
tine  of  $50.     He  has  appealeil. 

The  indictments  upon  which  the  appellant  was  convicted  are  not 
in  the  record  before  the  court,  and  there  is  nothing  in  this  record 
showing  that  the  judgments  of  conviction  upon  these  indictments 
have  ever  been  appealed  from.  The  convictions  thereunder,  so  far 
as  is  known  to  us,  stand  in  lull  force.  And  it  must  be  presumed  that 
they  are,  in  substance  and  form,  correct— negatively,  affirmatively 
and  substantially — hence  the  appellant's  submission  as  a  good  citi- 
zen. This  indictment  need  not  set  out  those  indictments  verbatim 
et  literatum.  It  is  sufticient  if  it  shows  that  the  party  was  indicted, 
tried  and  convicted  of  the  offense.  The  law  presumes,  nothing  ap- 
pearing to  the  contrary,  that  the  indictments  were  sutiicient. 

If  such  indictments  were  defective  and  were  before  the  court  as  a 
part  of  the  record,  not  for  the  purpose  of  obtaining  a  reversal  of  the 
Judgments  thereunder,  it  is  difficult  to  perceive  how  we  could  grant 
relief  when  the  party  is  voluntarily  submitting  to  the  verdict  and 
judgment  under  them,  so  it  seems  that  where  the  indictment  is  for 
the  enlorcement  of  an  additional  penalty  for  the  repetition  of  the 
same  offense,  that  has  been  established  by  convictions  on  indictments* 
it  is  only  necessary  to  set  forth  so  much  of  said  proceedings  as  will 
intelligibly  show  that  the  party  was  indicted,  tried  and  convicted  of 
said  offense.  The  law  presumes  that  said  indictment  was  sufficient, 
and  the  conviction  and  judgment  was  proper,  which  presumption 
lasts  until  the  conviction  is  set  aside  by  direct  pleading.  There  is 
nothing  in  the  constitutional  question  raised. 

Kut  the  judgment  imposes  a  fine  of  $r)0  on  the  appellant,  which 
is  unauthorized.  Under  the  indictment  there  is  nothing  can  be 
tried  but  the  question  of  the  forfeiture  of  license. 

The  judgment  as  to  the  line  of  $oO  is  reversed,  but  the  case  is 
affirmed  as  to  the  forfeiture  of  license. 


Common w^E A LTii  v.  Scowdkn. 

(Filed  Oct,  8,  1891.) 

1.  False  s7vt'(inN^' — /V;y//n'— False  swearing  is  a  statutory  offense,  entirely 
distant  from  the  common  law  crime  of  perjury  and  not  included  in  the 
latter. 

2.  Same-^ Evidence — Upon  the  triiil  of  one  indicted  for  false  swearing,  the 
evidence  of  the  accused  before  a  grand  jury  can  not  be  proved  by  a  grand 
juror.  Section  113,  Criminal  Code.  pRrmitting  such  evidence  to  be  pro- 
duced against  a  witness  indicted  for  perjury,  does  not  apply  in  indictments 
for  false  swearing. 

P.  W.  Hardin  and  VV.  J.  Hendrick  for  appellant. 
Muir  <fe  Gibson  for  appellee. 
Appeal  from  Jefferson  Circuit  Court. 
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Opinion  of  the  court  l)y  Chief  Justice  Holt. 

The  only  ques-ion  presented  by  this  appeal  is,  whether,  upon  tlie 
trial  of  one  lor  false  svvearinjr  before  a  errand  Jury,  a  jjrand  juror  can 
testify  to  what  the  accused  swore  before  the  j^rand  jury. 

By  the  earlier  conunon  law  such  testimony,  even  ujion  a  charge 
of  perjury,  was  incompetent.  The  rule  was  without  exception. 
The  statement  hetore  the  jjrand  jury  was  absolutely  privileg^ed,  and 
no  member  of  il  could  testify  as  to  it.     1  Chitty's  Crim.  Law,  SU\, 

Some  later  decisions  so  far  modified  the  rule  as  to  admit  such  evi- 
dence upon  the  trial  of  one  for  pQrjury.  The  wisdom  of  the  excep- 
tion was,  however,  doubted,  as  it  was  thouirht  by  some  courts  that 
public  policy  required  entire  secrecy  as  to  the  deliberations  of  a 
j^randjury.  Some  judfj^es  admitted,  w'hile  others  denit-d  the  excep- 
tion. 

Its  history  is  briefly  ^iven  in  section  0O8  of  AVharton's  Criminal 
Law. 

The  courts  of  some  of  the  States  inclined  to  one,  while  those  of 
other?  adopted  the  other  view. 

Owing,  (iouhtless,  to  this  conflict,  statutory  provisions  were  adopted 
in  various  States  declaratory  of  the  rule.  Our  own  Code,  section 
118,  by  way  of  removing  the  doubt,  provided:  *'A  member  of  the 
^rand  jury  may,  however,  be  recjuired  by  a  court  to  disclose  the  tes- 
timony of  a  witnos  examined  before  the  grand  jury,  for  the  pur- 
pose of  ascertaining  its  consistency  with  the  testimony  given  by  the 
Avitness  on  the  trial,  or  for  the  purpose  of  proceeding  against  the 
witness  lor  perjury  in  his  testimony,  or  upon  the  trial  of  a  prosecu- 
tion of  the  witness  for  perjury;  and  it  shall  be  the  duty  of  the  fore- 
n)an  ol  the  grand  jury  to  communicate  to  the  attorney  for  the 
C^ommon wealth,  when  requested,  the  substance  of  the  testimony 
before  them." 

It  is  thus  seen  that  by  express  statutory  provision  the  testimony 
of  a  witness  before  a  grand  jury  may  be  disclosed  in  order  to  ascer- 
tain its  consistency  with  what  he  may  swear  ui)on  the  final  trial,  or 
for  the  purpose*  of  proceeding  against  him  for  perjury,  or  upon  his 
trial  for  perjuiy. 

When  it  was  adopted  his  testimony  before  the  grand  jury  could 
not  be  disclosed  for  any  purpose,  unless  it  was  upon  his  trial  for 
perjury,  and  even  this  was  a  matter  of  contention  among  courts. 

Its  wisdom  may  well  be  doubted.  The  old  rule  of  absolute  ex- 
clusion was  founded  upon  the  idea  that  it  would  prevent  suborna- 
tion of  the  witness  or  (»scape  of  the  guilty  party,  and  promote 
freedom  of  deliberation  among  the  members  of  the  grand  jury. 

This  court  must,  however,  accept  the  declared  legislative  will, 
when  within  conslitutional  limit,  as  we  find  it. 

The  provision  was  adopted  to  prevent  the  conviction  of  innocent 
persons  and  the  escape  of  guilty  ones,  and  is  not  without  reason  to 
support  it. 

In  view,  however,  of  the  existing  rule  at  the  time  of  its  adoption 
it  should  not,  in  our  opinion,  be  extended  by  implication  beyond 
its  terms.  Indeed  there  is  no  ground  for  inference  that  it  was  in- 
tended to  extend  the  rule,  save  to  show  the  consistency  of  the 
testimony  of  the  parly  upon  the  final  trial  with  what  he  may 
previously  have  sworn,  and  to  embrace  cases  of  perjury. 

The  offense  of  false  swearing  is  a  statutory  and  distinct  one  from 
that  of  perjury,  which  existed  at  common  law.  The  two  have  no 
-connecti<m.  The  former  is  not  mentioned  by  common  law  writers, 
and  the  elements  of  the  two  are  different.  "  The  charge  of  perjury 
does  not  embrace  that  of  false  swearing. 
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The  Code  has  declared  that  what  the  accused  testified  before  the 
grand  jury  may  be  proven  aa:ainst  him  upon  a  trial  for  perjury,  but 
It  has  not  said  that  this  may  be  done  upon  his  trial  for  false  swear- 
ing. The  latter  offense  existed  under  our  law  when  this  provision 
of  the  C'Ode  was  adopted,  but  the  Lejjislature,  for  some  reason,  did 
not  see  fit  to  embrace  it.    Express io  wiius^  est  excliLsio  alferius. 

A  substantially  similar  provision  in  the  laws  of  other  States  has 
received  a  like  construction.  State  v.  Gibbs,  81)  Iowa,  321;  Pome- 
roy's  Will  Case,  27  Minn.,  288;  Tindle,  Ac,  v.  Nichols,  20  Mo.,  327. 

In  our  opinion,  if  the  Leg^islature  had  intended  to  embrace  the- 
crime  of  false  swearing  with  that  of  jierjury,  it  would  have  said 
so,  the  two  being:  altoj^ether  distinct  offenses. 

Judgment  afiirmed. 


Roberts,  Ac.  v.  City  of  Louisville,  <tc. 
(.Fifed  Oct.  8,  1891.) 

1.  Municipal  corporittions — Whiirfs — A  manicipal  corporation  has  no  power^ 
as  a  necessary  incident  of  its  incorporation,  to  acquire  property  for  wharf 
purpose.-i  and  to  char^^e  wharfage  therefor.  Snch  power  must  be  expressly 
conferred  by  its  charter  or  special  lej^isiative  g^rant,  and  the  property,  when 
so  acquired,  must  be  held  by  the  city  in  trust  for  the  purposes  indicated  in 
its  charter.  Nor  can  the  city  council,  when  charged  with  the  duty  of  main- 
taininjjT  and  preserving  such  wharfs  for  public  use,  delegate  its  power  and 
duty  to  another,  or  disable  itself  from  discharging  such  duties. 

The  commissioners  of  the  sinking  fund  of  the  city  of  Louisville  have- 
no  authority  to  receive  or  hold  for  any  purpose  the  wharf  property  of  said 
city,  nor  can  the  city  council  transfer  the    property  to   said  commissioners.. 

2.  Passage  of  tntttiicipal  oidiuance  ^ujoiiwd — The  doctrine  that  a  court  of 
equity  may  not  enjoin  the  passage  of  an  ordinance  or  reitolution  by  a  city 
council,  applies  only  to  ordinances  and  resolutions  concerning  the  govern- 
mental and  public  aflfairs  of  the  municipality  over  which  the  council  has- 
discretionary  authority.  But  where  the  council  is  by  ordinince  about  to 
make  an  illegal  and  wrongful  disposition  of  certain  wharf  property,  which 
the  city  holds  under  special  acts  for  public  use,  equity  may  enjoin  the  pas- 
sage of  such  ordinance.  Such  injunction  will  issue  upon  petition  of  tax- 
payers of  the  city  showing  threatened  irreparable  injury  to  their  business,. 
for  which  there  is  no  other  adequate  remedy. 

Lane  ^  Burnett  and  T.  L.  liurnett  for  axipellants. 

H.  T.  Barker  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

There  was  introduced  in  the  general  council  of  the  city  of  Louis- 
ville, referred  to  a  joint  conunitte  of  the  hoard  of  aldermen  and 
board  of  council  men,  and  a  report  agreed  by  a  majority  of  that 
committee  to  be  made  in  fiivor  of  passage  of  the  following  ordi- 
nance: *'That  the  mayor  be  and  he  is  hereby  authorized  to  convey 
by  deed  of  special  warranty  to  the  commissioners  of  the  sinking 
fund  of  the  city  of  Louisville  all  of  the  real  property  fronting  on 
the  Ohio  river,  acquired  and  held  by  the  city  for  wharf  purposes; 
said  commissioners  are  to  hold  said  property  upon  the  same  trusts- 
and  for  the  same  purposes  as  it  is  now  held  by  said  city,  and  to  have 
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the  same  power  over  and  authority  to  sell,  convey,  lease,  or  other- 
wise dispose  of  the  same,  or  part  thereof,  which  said  city  now  has. 
This  ordinance  to  {?o  into  effect  from  and  after  its  passap^e." 

But  before  the  ordinance  was  reported  back  by  the  committee, 
though  on  the  same  day  of  a  re^^ular  meeting  of  the  genial  council, 
the  plaintiffs,  now  appellants,  commenced  this  action  against  the 
city  of  Louisville,  mayor,  members  of  the  general  council,  sued  by 
names,  and  commissioners  of  the  sinking  fund,  to  obtain  an  injunc- 
tion, which  was  granted  temporarily,  restraining  the  general  coun- 
cil passing  and  the  mayor  approving  that  or  any  ordinance  for  like 
purpose,  and  the  city  of  Louisville  conveying,  and  the  commission- 
ers of  the  sinking  fund  faking  possession  of,  controlling  or  interfer- 
ing with  any  property  acquired  or  held  by  the  city  for  wharf 
purposes. 

The  plaintiffs,  who  are  numerous,  state  they  are  residents  and 
owners  of  property  in  said  city,  subject  to  municipal  taxation  and 
engaged  there  in  commercial  business.  That  the  city  of  Louisville 
has  heretofore,  in  virtue  of  acts  of  the  Legislature  and  with  money 
procured  by  taxation,  acquired  at  various  places  within  its  corpo- 
rate limits  along  the  Ohio  river,  land  to  be  held  and  used,  and  which 
has  so  far  been  kept  and  maintained,  in  aid  of  its  commerce  and 
trade,  for  public  wharfs,  those  using  them  for  business  purposes  bei'ig 
rfHjuired  to  pay  wharfage.  That  although  the  city  of  Louisville 
holds  said  property  for  public  use,  without  right  to  transfer  to  an- 
other its  power  and  duty  to  preserve  and  maintain  public  wharfs, 
and  the  commissiooers  of  the  sinking  fund  is  without  right  to  ac- 
quire or  hold  it  for  any  purpose,  yet  the  general  council,  mayor  and 
commissioners  of  the  sinking  fund  have  wrongfully  and  unlawfully 
agreed  and  conspired  together  for  the  city  of  Louisville  to  abdicate 
its  right  to  and  poasession  of  said  property,  refuse  hereafter  to  pre- 
serve and  maintain  it  for  the  purpose  intended  and  by  deed  convey 
it  to  the  commissioners  of  the  sinking  fund,  with  a  view,  and  to 
the  end  the  latter  may  sell,  conveyor  transfer  it  at  discretion,  to 
private  individuals,  thereby  preventing  public  use  of  the  wharfs, 
which  is  indispensable  to  the  business  of  plaintiffs  and  others  simi- 
larly situated. 

They  farther  state  that  said  ordinance,  already  prepared  and  sent. 
by  the  mayor  to  the  general  council  in  pursuance  of  the  scheme 
mentioned,  will  beat  once  passed,  foHowed  by  immediate  transfer 
of  the  property,  and  irreparable  injury  theieby  done  to  ])laintiffs, 
unless  the  injunction  be  granted,  and  the  commissioners  of  the 
sinking  fund  being  insolvent,  there  will  be  no  adecjuate  remedy  at 
law. 

No  answer  was  filed  by  the  m^yor,  nor  any  member  of  the  gen- 
eral council,  except  A.  »S.  Stoll,  of  the  board  of  aldermen,  who  de- 
nying he  was  in  favor  of  the  passage  of  the  ordinance,  yet  admitted 
ithad  been  sent  by  the  mayor  to  the  general  council  for  passage, 
and  would  have  passed  both  boards  thereof  if  the  injunction  had 
not  been  granted. 

The  city  of  Ijouisville  by  the  city  attorney  answered,  denying  its 
alleged  want  of  power  to  transfer  to  another  the  wharf  property. 
And  though  it  has  averred  the  ordinance  had,  since  commencement 
of  the  action,  been  withdrawn,  there  was  no  denial  it  was  intro- 
duced, referred  to  a  committee,  and  would  have  been  at  once  passed, 
and  the  purpose  of  it  carried  out  but  for  the  injunction. 

The  commissioners  of  the  sinking  fund  in  its  answer  denied  the 
free  and  uninterruptea  use  of  the  wharfs,  is,  as  alleged  in  the  petition, 
indispensable  to  prosecution  of  the  business  of  the  plaintiffs,  and,  in 
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substance,  averred  existence  of  power  in  the  city  of  Louisville  to 
transfer,  and  not  only  its  own  power,  but,  because  charj^ed  with 
payments  of  the  city's  bonded  debt,  also  ri^ht  to  hold  and  control 
the  wharf  property  and  revenues  arising  therefrom. 

It  seems  to  us  the  pleading  in  this  case,  independent  of  any  tes- 
timony, place  beyond  question  that  the  mayor,  members  of  the 
general  council,  or  a  majority  of  them,  and  commissioners  of  the 
sinking:  fund  did  ajifree  upon  the  scheme  mentioned  in  the  petition 
for  a  transfer  of  the  wharf  property,  and  if  not  restrained  W(  uld 
.  have  carried  it  out.  And  if  the  power  to  make  such  transfer  does 
not  exist,  that  scheme  was,  as  char«:ed,  wrongful  and  unlawful,  but 
whether  the  injunction  sought  was  in  whole  or  part  the  proper 
remedy  is  the  question  for  determination. 

The  power  of  a  municipal  corporaticm  to  acquire  land  for  the  pur- 
"pose  of  erecting  wharfs  thereon,  and  to  charge  wharfage,  is  not  a 
necessary  incident  of  its  charter,  but  naust,  like  all  its  other  powers, 
be  derived  directly  from  the  Legislature,  of  course,  to  be  exerciscHl 
within  the  limits  and  upon  conditions  of  the  grant.  Dillon,  Mu- 
nicipal Corporation,  section  110.  And  looking  to  the  nature  and 
purpose  of  such  sf>ecial  grant,  it  must  be  regarded  as  a  trust  involv- 
ing duties  and  obligations  to  the  public  and  individuals,  which  can 
not  be  ignored  or  shifted.  For  the  power  to  acquire  implies  duty 
of  the  municipality,  through  its  governing  head,  to  maintain  and 
preserve  wharf  property  for  benefit  of  the  public  without  discrimi- 
nation or  unreasonable  charges  for  individual  use. 

In  every  instance,  so  far  as  we  have  observed,  wharf  property  of 
the  city  of  Louisville  has  been  acquired  under  act  of  the  Legisla- 
ture and  paid  for  by  taxation;  and  in  no  case  is  there  evidence  of 
legislative  intention  it  should  be  held  otherwise  than  in  trust  for  use 
of  the  public  and  in  aid  of  trade  and  commerce. 

The  wharf  property  being  so  held,  the  city  of  Louisville  can  not 
transfer  its  title  or  possession,  nor,  according  to  a  plain  and  well  set- 
tled principle,  can  tlie  general  council,  which  is  by  statute  invested 
with  i)ower  of  control,  and  burdened  with  duty  of  maintaining, 
preserving  and  operating  the  wharfs,  either  <lelegate  the  power  or 
disable  itself  from  performing  the  duties.     Id.,  s(K*tions  i)G-7. 

It  is  even  more  manifest  that  **the  commissioners  of  the  sinking 
fund,"  which  is  a  distinct  corporation,  created  by  that  name  for 
specified  purposes  and  invested  with  limited  power,  can  not  hold  or 
control  the  wharf  property,  authority  to  do  so  being  no  where  given 
by  its  charter,  nor  would  it  be  either  provident  or  consistent  with 
the  [)urpose  of  its  creation  to  so  invest  it. 

We  thus  have  a  case  where  the  defendants  have  either  admitted 
or  failed  to  deny  they  were  about  to  jointly  do  an  act,  not  only  in 
our  opinion  illegal,  but  of  so  serious  nature  as  transfer  of  the  title  of 
real  property  held  in  trust  by  the  city  of  Louisville,  and  change  of 
its  control  from  the  general  council,  that  has  its  powers  and  duties 
in  respect  thereto  prescribed  and  defined,  to  a  corporation  without 
right  to  own  or  hold  it,  and  which,  according  to  an  un controverted 
charge  in  the  petition,  is  insolvent.  It  is  moreover  apparent  there 
would  be,  in  case  of  such  transfer,  great  danger  of  the  wharf  prop- 
erty being  so  managed  as  to  impair  its  usefulness  to  the  public,  and 
seriously  injure,  if  not  prevent  altogether,  the  successful  prosecution 
of  the  business  of  plaintiffs  and  others.  For  it  is  hard  to  see  what  is 
the  purpose  of  the  commissioners  of  the  sinking  fund  in  seeking  or 
accepting  possession  and  control  of  tlte  property,  if  not  to  increase 
revenue  therefrom,  by  increasing  wharfaare  beyond  present,  and  it 
may  be  assumed,  reasonable  rates,  or  elsc^  by  lease  or  transfer  to  par- 


Digitized  by  VjOOQ  IC 


ROBERTS.    &C.     V.    CITY.    OF    LOCISVILLE,    &C.  4O9 

ticular  persons,  who,  in  consideration  of  special  privileges  or  advan- 
tages, not  enjoyed  generally,  woul^  pay  more  than  now  received. 

The  plaintiffs  in  this  case  are  en  ^agred  in  buying  and  shipping  stone 
•coal  to  Louisville  for  sale  and  delivery,  which  has  to  be  landed  at 
the  city  wharfs,  and  the  free  use  thereof  at  reasonable  charges  is 
obviously  indispensable  to  their  t)usiness.  (Consequently  ihey  would 
suifer  a  special  and  peculiar  injury,  distinct  from  that  of  the  pul)lic, 
in  case  of  either  excessive  wharfage  or  obstruction  of  free  public  use 
of  the  wharf  property. 

It  is,  says  Dillon,  the  prevailing  and  almost  universal  doctrine  in 
this  country  that  property-holders  or  taxal)le  inhabitants  have  the 
right  to  resort  to  e^iuity  to  restrain  municipal  corporations  and  their 
oificers  from  transcendintr  theib  lawful  powers  or  violating  their 
legal  duties  in  any  mode  which  will  injuriously  affect  the  tax- 
payers— such  as  making  an  unauthorized  appropriation  of  the  cor- 
porate funds,  or  an  illeffai  or  wrorrffful  disposiftoif  of  the  corporate 
propertify  or  levying  and  collecting  void  and  illegal  taxes  and  assess- 
ments. Section  914.  And  though  the  qutstion  of  power  to  enjoin 
illegal  and  wrongful  disposition  of  corporate  property  has  not  been 
At  the  suit  of  tax-pa3^ers  directly  |)resented  to  and  decided  by  this 
court,  the  power  of  equity  in  such  action  to  restrwin  the  levying  and 
collecting  void  and  illegal  taxes,  which  is  founded  on  the  same 
principles,  lias  been  distinctly  recognized  and  sustained. 

Therefore,  if,  when  this  action  was  instituted,  the  ordinance  in 
-question  had  been  already  passed,  it  could  undoubtedly  have  been 
maintained  against  the  mayor  and  commissioners  of  XW.  sinking 
fund,  restraining  the  former  from  conveying  on  behalf  of  the  city 
of  Louisville  title  of  the  property,  and  the  latter  from  taking  pos- 
session of  or  interfering  with  it.  For  the  plaintiffs  had  legal  capacity 
to  bring  and  prosecute  the  action,  an  act  not  (»nly  illegal,  but  of  ir- 
reparable injury  to  them  was  intended  and  about  to  be  committed, 
and  they  would  have  had  no  adequate  remedy  at  law. 

But  it  is  contended  in  argument,  and  seems  to  have  been  the 
ground  for  dismissing  the  action,  that  a  court  of  e(|uity  will  not  en- 
join passage  by  a  municipal  body  of  an  ordinance  or  resolution.  In 
iligh  on  Injunction,  section  1-^3,  relied  on  by  counsel,  it  is  said: 
*'lt  is  unquestionably  true  that  purely  Ugislative  acts,  such  as  the 
passage  of  resolutions  or  the  adoption  of  ordinances  by  a  njunicipal 
body,  even  though  alleged  to  be  unconstitutional  and  void,  will  not 
be  enjoined,  since  it  is  not  the  province  of  a  court  of  equity  to  inter- 
fere with  the  proceedings  <.f  municipal  bodies  in  matters  resting 
within  their  jurisdiction,  or  to  control  in  any  manner  the  exercise 
of  their  discretion.  A  distinction,  however, Ys  properly  drawn  be- 
tween the  case  of  restraining  an  alleged  act  attempted  under  the 
authority  and  sanction  of  a  municipal  body,  and  restraining  the 
corporation  itself  from  giantingsuch  authority.'*  But  in  the  same 
section  it  is  conceded  that  **the  question  of  equitable  interference 
by  injunction  with  the  legislative  action  of  municipal  bodies  has 
given  use  to  some  apparent  conflict  of  authority  and  is  not  wholly 
free  from  doubt." 

It  is  said  by  Dillon,  section  ^308,  **to  be  settled  that  it  is  competent' 
for  the  Legislature  to  delegate  to  municipal  corporations  the  power 
to  make  by-laws  and  ordinances  with  appropriate  sanctions,  which, 
M'hen  authorized,  have  the  force,  in  favor  of  the  municipality  and 
against  persons  bound  thereby,  of  laws  passed  by  the  Legislature  of 
the  State/'  And  in  a  note  cas»'s  are  cited  in  which  is  stated  the 
general  proiKisition  tliat  couits  will  not  enjoin  the  pas-^age  of  un- 


Digitized  by  VjOOQ  IC 


41C  ROBERTS,    &C.     V.    CITY    OF    LOUISVILLE,    &C. 

authorized  ordinances,  and  will  ordinarily  act  only  when  steps  are 
taken  to  make  them  available. 

Of  course,  if  every  municipal  ordinance  has  the  quality  and  force 
of  a  law  of  the  Stale  Legislature,  courts  of  equity  would  be  without 
power  to  enjoin  or  otherwise  interfere  with  passage  of  any,  because 
on  account  of  the  peculiar  structure  of  the  State  government  each 
of  the  three  departments  thereof  is  distinct  and  acts  in  its  owa 
sphere,  independent  of  the  others. 

But  the  power  delegated  to  a  municipality  to  legislate,  is  not  as  to 
all  subjects  absolute,  even  within  corporate  limits.  On  the  contrary, 
it  is  not  only  restricted  by  statute,  but  also  subordinate  lo  settled 
principles  of  law  and  equity,  in  view  of  which  it  is  presumed  to  be 
delegated.  For  such  a  corporation  is  created  for  a  double  purpose^ 
and,  consequently,  has  dual  character:  one  governmental  or  public^ 
the  other  private  or  proprietory.  As  said  in  Oliver  v.  Worcester,  102 
Mass.,  488,  **the  distinction  is  vvejl  established  between  the  respon- 
sibilities of  towns  and  cities  for  acts  done  in  their  public  capacity  in 
the  dis.*harge  of  duties  imposed  on  them  by  the  Legislature  for  their 
public  benefit,  and  for  acts  done  in  what  may  be  called  \\\e\v private 
character,  in  the  management  of  property  and  rights  voluntarily 
held  by  them  for  their  own  immediate  protit  and  advantage  as  a 
corporation,  although  inuring,  of  course,  ultimately  for  the  benefit 
of  the  public.^' 

It  was  in  reference  to  its  govermental  or  public  character  that  it 
was.  In  the  case  of  the  ('ity  of  Louisville  v.  Commonwealth,  1  Du- 
val, 21)0,  held  that  a  city  or  town  in  this  State  ''to  the  extent  of  the 
jurisdiction  delegated  to  it  by  its  charter,  is  but  an  eliiuence  from 
the  sovereignty  of  Kentucky,  governs  for  Kentucky,  and  its  author- 
ized legislation  and  local  administration  of  law  are  legislation  and 
administration  by  Kentucky,  through  the  agency  of  that  munici- 
pality." 

Kut  a  municipal  corporation  when  holding  in  its  private  or  pro- 
prietory character  property  or  funds  in  trust  for  tax-payers  and 
inhabitants  within  its  limits,  occupies  towards  them  a  relation  like 
that  of  a  purely  private  corporation  to  its  vc!<tui  que  trusty  who  are 
its  shareholders,  for  in  each  case  the  corporation  or  its  governing 
body  is  a  tiustee.  And  if  creditors  or  shareholders  njay  maintaia 
an  action  against  the  board  of  directors,  the  governing  body  of  a 
private  corporation,  to  prevent  or  avoid  an  illegal  and  wrongful  act, 
as  unquestionably  they  can  do,  wliy  may  not  taxable  inhabitants- 
maintain  one  ugainst  a  municipal  corporation,  or  its  governing  body, 
the  city  council  or  board  ot  trustees,  to  prevent  as  well  as  avoid  an 
act  illegal  and  wrongful,  done  or  about  to  be  done,  in  relation  te 
property  or  funds  held  in  trust? 

In  High  on  Injunctions,  1241,  is  this  language:  "The  restrictions 
thus  placed  upon  eciuitable  interference  with  the  action  of  munici- 
pal corp(»rations  do  not  extend  to  cases  where  the  act  sought  to  be 
enjoined  is  in  excess  of  the  corporate  power,  but  are  limited  to  case* 
of  a  conceded  juris<liclion,  within  the  bounds  of  which  the  munici- 
j)al  power  is  acting.  And  while  it  is  thus  shown  equity  will  not 
<Mijoin  the  action  of  municipal  corporations  while  proceeding  within 
limits  of  their  well  defined  powers,  as  fixed  by  law.  it  has  undoubted 
jurisdiction  to  restrain  them  from  acting  in  excess  of  their  authority 
and  from  the  commission  of  acts  uUra  vires,''^  Though  it  is  not 
quite  clear  from  the  language  used  whether  the  test  of  jurisdiction 
is  meant  to  ai)ply  to  acts  of  municipal  corporations,  done  as  well 
in  their  public  as' private  characters,  it  is  manifest  such  restraining 
power,  to  be  eflectual,  must  operate  upon  the  general  council  of  a 
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city  or  board  of  trustees  of  a  town,  for  acts  done  in  excess  of  au- 
thority or  ultra  fires,  can  not  be  committed  by  a  corporation  except 
by  its  governing  body  or  head.  And  such  must  have  been  intended 
to  be  the  meaning:  and  scope  of  the  proposition,  for  several  leading' 
cases  in  England  are  cited  m  which  the  power  of  a  court  of  equity 
to  enjoin  passage  of  an  illegal  ordinance  is  distinctly  recognized. 

The  case  of  Des  Moines  Gap  Co.  v.  The  City  of  Des  Moines,  44 
Iowa,  oi)6^  cited  by  counsel,  was  as  to  the  power  of  equity  to  enjoin 
passage  of  an  ordinance  repealing  a  former  one  under  which  a  con- 
tract had  been  made  with  the  plaintiff.  It  was  held  by  the  court 
that  the  municipal  council  had,  in  reference  to  the  matter,  discre- 
tionary power,  and  was  acting  within  the  scope  of  it,  and  was  neither 
violating  a  trust  nor  doing  an  irreparable  injury  to  the  plaintiff. 
And  though  it  was  then  said  in  general  terms  that  the  ordinance  in 
question  had  the  force  of  an  act  of  the  Legislature  and  could  not  be 
enjoined,  it  was  still- conceded  that  one  creiUing  a  putlic  nuis- 
ance might  be,  because  it  could  not  be  a  rightful  subject  of  litigation, 
and  the  mischief  therefrom  might  be  irreparable,  which  was,  in 
effect,  a  concession  of  the  power  in  every  case  of  like  conditions. 

In  The  People,  &c.  v.  Dorgan,  90  N.  Y.,  402,  it  was,  ujmn  principle 
and  authority  or  previous  decisions  in  that  8tate,  held  that  while 
equity  will  not  ordinarily  interfere  with  matters  resting  largely  in  the 
discretion  of  municipal  authorities;  yet  where  the  threatened  action 
will  produce  irreparable  injury,  and  consists  in  an  illegal  grant,  or 
the  disposition  of  property,  by  donating  it  in  whole  or  in  j)art  to 
the  use  of  a  private  corporation,  or  where  an  illegal  grant  is  threat- 
ened, or  the  action  attempted  is  corrupt  and  fraudulent  and  an  abuse 
of  trust,  the  court  may  interfere  by  injunction  to  restrain  passage  of 
an  ordinance  for  the  purpose. 

In  our  opinion  the  general  proposition  a  court  of  equity  may  not 
enjoin  passage  of  a  municipal  ordinance  must  bo  contlned  in  its  ap- 
*plication  to  subjects  over  which  the  corporation,  in  its  governmental 
or  public  character,  has  discretionary  authority.  And  if  it  be  con- 
ceded taxable  inhabitants  have  a  right  to  resort  to  equity  at  all,  to 
restrain  a  municipal  corporation  and  its  officers  from  making  an  il- 
legal or  wrongful  disposition  of  corporate  property,  whereby  the 
plaintitf*  will  be  injuriously  affected,  it  reasonably  follows  the  power 
exists  to  enjoin  passage  of  the  ordinance  authorizing  the  act  wlien- 
ever  irreparable  injury  will  be  done  to  the  plaintiff,  and  they  havt 
no  adequate  remedy  at  law,  for  from  its  nature  a  preventive  remedy 
may  be  applied  at  the  ineei)ti()n  of  a  wrongful  aci;  in  fact,  when  it  is 
about  to  be  done  or  is  threatened. 

There  may,  however,  he  subjects  in  relation  to  which  the  munici- 
pal corporation  has  discretionary  power  to  legislate,  and  with  which 
courts  of  equity,  u[)on  grounds  of  expediency  and  policy,  will  not 
interfere  in  the  absence  of  fraud  or  breach  of  trust.  But  this  is  not 
such  a  case;  for  the  plain  legal  duty  is  imposed  upon  the  general 
council  to  hold,  control  and  manage  the  wharf  [)roperty  for  use  of 
the  public,  which  can  not  be  evaded  by  transierof  it,  or  otherwise. 
Yet  passage  of  the  ordinance  in  question  n)ight  have  been,  if  it  was 
not  actually  intended  to  be  followed  so  soon  by  transfer  of  the  prop- 
erty as  to  put  it  out  of  the  power  of  the  plaintifis  and  all  other 
parties  aggrieved,  to  prevent  consummation  of  the  wrongful  act. 

We  think  a  court  of  equity  has  not  only  the  power  to  restrain  j)as- 
sage  of  an  ordinance  authorizing  an  illegal  or  wrongful  disposition 
of  property  acquired  and  held,  as  is  the  case  of  the  wharf  property, 
but  if  needful  to  compel  the  general  council  to  perform  the  duty 
of  preserving,  protecting  and  maintaining   it  for  the  purpose  in- 
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tended,  thouofh  of  course  leaving  it  to  the  dLscretion  of  that  body, 
as  to  the  manner  of  dif^ehart^inj?  its  trust.  , 

It  is  stated  in  the  answers  that  the  ordinance  was  withdrawn  after 
commencement  of  the  action,  and  was  not  before  the  general  coun- 
cil when  the  trial  was  had.  But  as  the  plaintiff  had  a  cause  of  ac- 
tion, withdrawal  of  the  ordinance  did  not  have  effect  to  defeat  their 
right  to  the  relief  sought,  especially  as  another  ordinance  of  the 
same  character  may  be  hereafter  introduced  and  passed,  unless  the 
right  to  do  so  be  perpetually  enjoined. 

The  judgment  dismissing  the  action  being,  as  already  indicate<l, 
erroneous,  is  reversed  and  cause  remanded,  i*or  i)roceedings  consistent 
with  this  opinion. 


FlfiHTMA.STKU   v.   LkVI. 

(Hfed  OH,  10,  1801— .Vo/  to  be  re))orte(h) 

I'enhr  an,t  vt'U.u-e — Marn'rii  7*' ^fftfii  —  FniuJ  —In  this  action  by  a  married 
VFoman  to  set  aside  a  conveyance,  made  by  her  jointly  with  her  husband,  ou 
the  ground  her  husband  and  her  agent,  who  hud  control  of  the  properly, 
and  the  purchaser  conspired  to  obtain  her  property  at  a  grossly  inadequate 
price,  and  because  her  consent  to  the  conveyance  w.\s  obtained  by  the 
threats  and  itilimidation  of  her  husband.  Tlie  evidence  nhows  that  the 
wife's  agent  and  the  purchaser  were  guilty  of  no  fraud  and  had  no  knowl- 
edge of,  or  connection  with,  any  coercion  practiced  by  the  husband,  and 
that  the  property  brought  its  fair  value;  therefore,  the  judgment  refusing 
♦o  set  aside  the  conveyance  was  pr)per.  and  is  aflinned. 

J.  T.  8imon  and  J.  T.  Blanton  for  appellant.. 

For  man  &  C'ason  and  T.  T.  For  man  for  appellee. 

Appeal  from  Harrison  Cliancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

Tn  this  case  the  appellant  is  attempting  to  set  a-^ide  a  conveyance 
made  by  her,  in  conjunction  with  her  husl)and,  to  the  appelkH^ 
l^evi. 

The  right  of  recovxn*y  is  b  ise  I  on  the  ground  that  her  husband 
and  the  purchaser,  Levi,  and  one  Hoyd,  who  was  her  agent  in  the 
control  of  her  property,  conspired  to  defraud  her  in  the  sale,  and 
obtained  the  realty  for  much  less  than  its  real  value;  that  she  was 
intimidattnl  and  "threatened  by  her  husband  in  such  a  way  as  to 
cause  her  to  execute  the  iXi^ed  against  her  will,  and  by  reason  of  her 
feeble  mental  condttion  she  was  easily  controlled  in  her  action. 

We  have  read  the  testimony  and  find  no  fraud  on  the  part  of 
either  Levi  or  Boyd,  or  any  facts  upon  which  they  can  be  connected 
with  the  a(*ts  of  the  im])rovident  and  drunken  husband.  Nor  is 
there  any  such  inadequacy  of  price  as  amounts  to  fraud  or  that,  in 
connection  with  the  mental  condition  of  the  appellant,  conduces  to 
show  that  she  was  imposed  on  by  any  of  these  parties  except  her 
husband.  In  fact  the  weight  of  the  t(*stimony  shows  that  the  really 
Bold  for  its  value,  and  that  the  wife  realized  the  necessity  of  selling 
the  property  to  pay  her  debts. 

While  there  is  testimony  showing  her  to  be  a  woman  of  feeble  in- 
tellect, she  gi  vt^  an  intelligent  deposition,  an^l  seems  to  be  conversant 
with  her  business  affairs,  and,  in  the  alwence  of  some  fraud  prac- 
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tieeii  by  Levi,  he  .should  not  be  held  responsible  for  what  the  husband 
did  in  the  premises. 

We  think  xUa  answer  of  Levi  is  a  denial  or  traverse  of  all  the  alle- 
gations in  the  petition  alfeetinK  his  conduct  in  the  transaction.  He 
denies  the  frmd,  denies  the  conspiracy  to  defraud,  anfi  says  he  had 
no  notice  of  the  conduct  of  the  husband  towards  the  wife,  and  tra- 
verses every  material  allejratiou  required  to  be  answered  by  him. 

The  judgment  must  be  atliruied. 


DousHOE  V.  McDonald, 

(Filed  Oct.  10,  189K) 

Pntiiis  to  actions — Rtcoiery  of  stakeholder — An  af^ent  who  deposits  money  as  a; 
bet  with  a  stakeholder  for  his  principal,  after  notifying  the  stakeholder  to 
return  the  money  to  him,  and  being  refused,  can  not  maintain,  in  his  own 
name,  an  action  to  receive  it  under  section  5,  chapter  47,  General  Statutes. 
The  agent  has  no  interest  in  the  money  authorizing  him  to  recover.  The 
principal  is  the  **party  aggrieved"  to  whom  the  cause  of  action  is  given. 
When  sued  by  the  agent  it  is  not  the  stakeholder's  duty  to  require  the  prin- 
cipal to  interplead  and  set  up  his  claim  to  the  money. 

James  D.  Mitchell,  George  C.  Lr)ckhart  and  John  L.  Scott  for  ap- 
pellant. 

Haggard  A  Benton  for  appellee. 

Appeal  from  bourbon  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  stakeholder  of  any  money  or  other  thing  that  may  be  staked 
on  any  bet  or  wager  shall,  when  thereto  notified,  return  the  same  to 
the  person  making  the  stake  or  deposit,  and  for  failing  to  do  so  the 
amount  or  value  of  the  stake  may  be  recovered  from  him  by  the 
party  aggrieved.    Section  5,  chapter  47,  General  Statutes. 

I^ndlove,  the  appellent,  who  made  the  deposit,  the  amount  of 
the  bet,  did  so  as  the  agent  of  Mitchell  and  Tucker,  or  one  of  them, 
and,  upon  notice  o!  the  appellee,  who  was  the  stakeholder,  demand- 
ing a  return  of  the  money,  and  a  refusal  by  the  latter,  he  brought 
this  action  in  his  own  name  to  recover  the  de]>asit.  The  defense 
pleaded  that  the  bet  was  njade  by  the  appellant  for  the  parties 
named.  That  it  was  their  money  and  the  party  suing  had  no  other 
interest  than  that  as  agent  in  making  the  bet. 

We  perceive  no  reason  why  the  doctrine  as  to  agrency  should  not 
apply  in  this  case  as  in  other  transactions  where  the  principal  acts 
through  an  agent.  Where  the  agent  is  a  bailee  of  property,  and 
his  possession  is  molested  by  a  wrong-doer,  he  may  sue  in  his  own 
name  for  the  money  due  him,  but  for  a  violation  of  contract  or  for 
recovery  of  money,  where  the  agent  has  transiicted  the  business  for 
the  principal,  the  suit  must  be  brought  in  the  name  of  the  princi- 
pal. What  interest  has  the  aerent  in  that  money  deposited  with  the 
appellee?  None  whatever,  and  it  can  not  be  paid  that  the  statute 
would  permit  a  recovery  by  the  agent  and  then  by  the  principal. 
It  is  not  a  penalty  imposed  for  betting,  but  is  a  remedy  by  statute 
to  enable  the  party  aggrieved  to  recover  his  money  before  it  is  paid 
over  to  the  winner.  ^  , 
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The  statute  expressly  says  "that  the  sum  may  be  recovered  from 
the  stakeholder  by  the  party  aggrieved'^  if  this  appellant  had  notified 
the  appellee  that  the  money  was  that  of  Mitchell  and  Tucker,  and 
that  he  had  made  the  bet  for  them,  upon  his  refusal  to  pay  it  over, 
the  principals  could  have  recovered.  It  is  the  party  injured,  the 
one  liable  to  sustain  the  loss,  that  can  sue.  He  is  the  \}i\riy  aggrieved 
and  there  is  no  reason  for  Kiving  both  principal  and  a^rent  a  cause  of 
action.  If  the  appellant  acted  as  a^ent,  he  is  in  no  wise  aggrieved. 
He  loses  nothinji:  and  the  entire  loss  is  with  the  principal.  The  de- 
fense was,  in  the  nature  of  a  plea,  in  abatement.  It  was  not  necessary 
that  the  appellee  should  have  required  the  parties  to  interplead. 
Tlie  defense  as  to  the  appellant  prevented  his  recovery. 

Judsjment  atiirmed. 


Clay,  jr.,   Ac.  v.  Gibson. 

{FiUd  Oct.  13,  1891— iVoJf  (o  be  reporttd.) 

Vifidor  and  T'i'ndtw — Spc-iific  p.-rforniiince — Wliere  veudor,  by  writteu  con- 
tract, sold  1,500  acres  of  huid.  rt««*orving  therefrom  as  much  as  50  or  100 
acrep,  for  $2r>  cash,  and  the  balance  to  be  paid  within  two  years,  at  which 
time  a  deed  was  to  be  maue,  the  contract  providin^r  that  if  the  balance  was 
not  paid  within  the  two  years  it  was  to  become  void,  and  the  cash  payment 
forfeited.  The  vendee  having  tendered  the  balance  within  the  two  years, 
and  demanded  the  deed,  whicli  tlie  vendor  refused  to  make,  are  entitled  to 
have  the  contract  specifically  enforced  by  the  chancellor.  The  fact  that  the 
contract  stipulated  that  in  case  of  resale  by  the  vendee,  a  part  of  the  profits 
were  to  tfo  to  the  vendor,  is  no  reason  why  the  deed  should  not  be  made. 

2.  Ri:^fits  of  surzii/ir^  piirtu:r  to  prosecute  .;/v.;/— Where  one  of  several 
joint  owners  of  land,  who  were  partners,  dies,  after  an  appeal  is  granted 
from  a  jud>?ment  ajrainst  th«ui  the  survivinjr  partners  have  a  right  to  pros- 
ecute the  appeal,  without  reviving  it  as  to  the  deceased  partner. 

Breckinridge  tt  Shelby,  W.  G.  Welch  and  J.  B.  Paxton  for  ap- 
pellants. 

MoHs  A  Low  for  appellee. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  (fibsDu,  in  the  month  of  Sfptembor,  in  the  year 
1885,  sold  to  the  appellants,  Samuel  Clay  and  others,  a  tract  of  fif- 
teen hundred  acres  of  land,  roservino^  therefrom  as  much  as  fifty  or 
one  hundnnl  acres.  The  contract  is  evidenced  by  a  writing^.  The 
price,  i^li.OOO,  5^25  dollars  of  which  was  in  hand  |)aid  and  the  remain- 
der was  to  be  paid  within  two  years,  when  a  general  warranty  deed 
was  to  be  executed  by  (tibson.  If  the  money  was  not  paid  within 
the  two  years  the  appellants  forfeited  the  money  paid  and  the  con- 
tract beciime  a  nullity. 

Appellants  allege  that  within  the  two  years  they  tendered  the 
money  and  demanded  a  deed  and  that  the  appellee  refused  to  make 
it.  This  is  a  petition  for  a  specific  performance,  and  the  facts  as 
state<l  having  been  alleged  by  the  appellants,  a  demurrer  was  sus- 
tained to  the  petition  and  the  action  dismissed. 

It  seems  to  this  court  that  the  demurrer  should  have  been  over- 
ruled.   The  land  is  described  by  metes  and  bounds,  and  out  of  that 
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boundary  the  reservation  can  be  made  by  the  appellee.  The  writ- 
ing is  sufficiently  specific,  and  the  consideration  plainly  appears. 
The  appellee  must  perform  his  contract  as  upon  the  facts  alleged, 
there  can  be  no  excuse  for  a  failure  to  comply.  It  is  also  provided 
that  if  there  is  a  resale  the  appellee  is  entitled  to  a  part  of  the  prof- 
its, not  only  on  that  land,  but  other  lands  that  may  be  purchased  by 
the  appellants. 

This  part  of  the  contract  is  not  a  condition  to  be  performed  before 
a  deed  is  made  to  the  appellants,  nor  is  it  in  the  way  of  a  specific 
performance,  as  that  part  of  the  contract  remains  in  full  force.  We 
perceive  no  reason  why  the  contract  is  not  binding.  It  has  been 
partially  executed  by  the  appellants,  and  when  ready  to  comply  with 
the  written  stipulations  by  paying  the  value  of  the  purchase  money 
the  relief  they  seek  sht»uld  be  granted  in  the  absence  of  some  other 
defense. 

Judgment  reversed  and  remanded,  with  directions  to  overrule  the 
demurrer  and  for  proceedings  consistent  with  this  opinion.  There 
was  a  motion  to  dismiss  bei-ause  one  of  the  appellants,  M(?Brayer, 
had  died  during  the  pending  of  the  appeal,  and  there  has  been  no 
revivor  within  a  year.  Tlie  other  joint  owners  were  appellants  and 
entitled  to  a  conveynnce,  and,  in  fact,  the  contract,  on  which  this 
action  was  brought,  shows  that  they  were  partners  engaged  in  buy- 
ing and  selling  land,  and  the  riglit  of  action  passtxl  to  them. 


Clay,  su.,  &i',  v.  Graysox. 

(FUed  Off.  1;},  ISDl— 3o^  fo  be  reparfifd,) 

J'c'Ni/ar  auil  zeiuhu-~Spiu-j'jic  /'<:r/or.'//(if/(r--T\\e  veiideet*  having  fully  com- 
plied with  the  terms  of  the  c(H)trHct  of  sale  herein  are  entitled  to  have  it 
apecitically  enforced  aj/aiust  their  vendor.  (FoUowinij  Clay,  jr.,  <fee.  v.  Gib- 
aon,  ante.) 

Breckinridge  <&  iShelby  and  ,J.  H.  Tinsley  for  ap[»ellants. 

John  L.  Scott  for  appellee. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  appellants  and  theapi)ellee  made  a  written  agree- 
ment as  to  the  sale  of  land.  The  appellants  paid  a  small  sum  in 
cash  and  were  to  pay  the  balance  at  the  rale  ofSii.'jO  per  acre  within 
two  years.  The  land  is  fully  described.  The  offer  to  comply  is 
aptly  stated  to  have  been  made  within  the  time  fixed,  and  we' see 
no  reason  why  the  chancellor  should  not  enforce  its  terms.  The 
purchasers  were  not  merely  given  an  option  of  making  the  purchase, 
but  did  in  fact  make  it,  and  were  invested  with  such  an  equita- 
ble title  as  they  could  enforce  by  showing  a  compliance  on  their  part. 
It  is  true  that  the  contract  becomes  void  if  the  money  is  not  paid 
within  the  two  years,  but  this  does  not  render  the  agreement  itself 
void.  Such  provisions  are  often  inserted  for  the  protection  of  the 
vendor,  who  does  not  wish  to  part  with  his  title  and  possessions  un- 
less there  has  been  a  payment  m  full  of  the  consideration.  The  de- 
murrer to  the  petition  should  have  been  overruled.  There  was  a 
motion  to  dismias  the  appeal  because  one  of  the  appellees  died  dur- 
ing the  pendency  of  the  appeal,  and  no  revivor  was  had  witl^in  a 
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year.    This,  we  think,  was  immaterial,  the  other  joint  purchasers- 
were  before  the  court,  and  entitled  to  a  deed,  if  the  facte  alleged  are 
shown  to  exist. 
Judgment  reversed,  with  directions  to  overrule  the  demurrer. 


Commonwealth  v.  Clubb. 
{Filed  Oct.  17.  1891— A^o<  to  be  reported.) 

1.  Apfieah  — Practice — When  the  record  on  Appe")!  does  not  contain  all  the 
instrnctions  that  were  ^iven,  it  will  be  presiituaJ  th'it  the  jucy  were  prop- 
erly instructed  ;  bat  where  it  does  contain  all  the  instrnctionR  that  were 
given,  the  court  wiU,  on  appeal,  determine  whether  they  correctly  present 
the  law.  although  the  record  doe^  not  contain  an  instrnction  that  was  asked 
for  by  one  of  the   parties  bat  refused  by  the  court. 

2.  Criminal  la7v — Forgery — One  indicted,  a  principal,  for  forgery,  can  not 
be  convicted  where  the  alteration  of  the  instrament,  on  which  the  charge 
is  based,  was  done  by  another,  aniess  it  was  done  by  the  procurement  of  the 
accnsted  (t>td  in  his  presence. 

Bat  if  one  part  of  the  alteration  is  done  by  one  person  at  one  time 
and  place,  and  another  part  of  it  at  another  time  and  place,  both  parties 
are  aqnally  guilty  of  forgery. 

P.  W.  Hnrdin  and  W.  J.  Hendrick  for  appellant. 

Appeal  from  Henry  Circuit  Court.  • 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Cassius  Clubb,  was  put  upon  trial  for  forgery. 

The  sickness  of  a  juror  caused  the  discharge  of  th.e  jury,  andso* 
far  as  this  record  shows  there  has  been  no  fl^nal  trial. 

The  sole  complaint  upon  the  part  of  the  Commonwealth  is,  that 
the  court,  at  the  instance  of  the  accused,  gave  an  erroneous  instruc- 
tion. 

The  three  asked  by  the  attorney  for  the  State  were  given  :  and  a» 
there  is  no  appeal  by  the  accused,  and  could  not  be,  as  there  has  been 
no  final  trial,  they  need  not  be  considered  unless  it  be  in  connection 
with  the  one  given  at  the  instance  of  the  accused  by  way  of  deter- 
mining whether  it  was  properly  given. 

Two  instructions  were  asked  by  him.  One  of  them  is  not  copied 
into  the  record,  as  it  is  lost ;  and  it  is  suggested  that  the  action  of 
the  trial  court  must  be  presumed  to  have  been  correct  in  aCcordance- 
with  the  well  established  rule,  that  where  all  of  the  instructions 
that  were  given  are  net  shown  by  the  record,  this  court  will  pre- 
sume the  jury  were  properly  instructed. 

The  last  instruction  was,  however,  refused  by  the  court ;  and  us 
we  have  before  us  all  that  were  given,  the  question  presented  by  the 
Com ifion wealth  can  properly  be  considered. 

The  only  objection  to  the  instruction  given  at  the  instance  of  the 
accused  is,  that  it  required  the  jury  to  believe,  beyond  a  reasonable 
doubt,  either  that  he  altered  the  instrument  up:)n  which  the  charge 
of  forgery  is  based,  or,  if  done  by  another,  that  then  it  must  have 
been  by  liis  procurement  and  in  his  presence. 

It  is  said  if  another  did  it,  at  the  instance  of  the  accused,  it  was 
not  necessary,  to  the  completion  of  the  offense,  that  it  should  have 
been  done  in  his  presense. 

If  forgery  be  committed  by  one  person  doing^  one  part  of  it,  at 
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one  time  aiul  place,  and  another  person  another  part,  at  a  different 
time  and  place,  then,  of  course,  both  are  guilty. 

But  that  i«  not  this  case.  The  erselice  of  forgery  is  the  making  of 
the  false  writing;  and  unless  one  be  charged  with  having  been 
inerely  accessory  to  it,  a  conviction  can  not  be  had  unless  it  be 
shown  that  he  either  committed  it,  or  that  it  was  done  in  his  pres- 
enc*e  and  by  his  procurement. 

It  is  said,  in  the  American  and  English  Encyclopedia  of  Law, 
volume  8,  page  4Sy,  in  spealting  of  forgery:  ''The  oft'ense  may  be 
committed  l>y  agent,  tlie  principal  himself  being  present,  as  well  as 
by  the  party^s  own  hand  ;''  and  Mr.  W^harton,  in  his  valuable  work 
upon  Criminal  Law,  section  1419,  says:  * 'The  crime  may  be  com- 
iiiitted  by  an  agent  as  well  as  i)y  the  party  himself,  he,  himself, 
being  present  and  commanding." 

It  is  true,  these  authors  are  speaking  of  the  common  law  under 
which  forgery  was  but  a  misdemeanor,  and  there  could  be  no  acces- 
sories, whereas  it  is  now  by  statute  a  felony. 

But  the  accused  is  not  cliargetl  as  an  accessory,  and  we  must  be 
understood  in  what  we  have  said  as  not  referring  to  such  a  party. 

The  instruction  was  correct,  and  this  opinion  is  ordered  to  be  cer- 
tified to  the  lower  court  as  the  law  of  the  case. 


Wilson,  Atr.  v.  Bkyan,  Ac. 

{Filed  (M,  17,  1891— ^A"o^  to  he  reported.) 

Trivial  misfakg  in  jiuh^ment — Prejudicial  e not — Even  if  the  mistake  of  $13 
elnimed  by  appellants  to  have  been  made  in  the  judgment  herein  was  not  a 
clerical  misprision,  yet  appellants  are  nut  prejudiced  thereby,  since  it  appears 
that  a  mistake  was  also  made  against  appellees  for  a  larger  sum  of  money. 

Bronaugh  &  Bronaugh  for  appellants. 

J.  B.  Morton  for  appellees. 

Appeal  from  Jessamine  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  appeid  from  a  judsrment  for  rents  and  profits  of  land, 
recovered  from  appelhuits  by  judgment  heretofore  affirmed  by  this 
court.  The  ground  for  reversal  urged  by  counsel  is  a  difference  of 
about  $12,  between  the  report  of  the  commissioner  and  judgment 
rendered  by  the  court  to  iiis  prejudice.  There  is  another  sup- 
posHl  mistake  against  apix^llants,  made  in  the  same  way,  to  which 
counsel  refers.  But  it  af)|)ears  that  a  mistake  was  really  made 
aerainst  appellees  for  a  sum  larger  than  the  two  against  appellants. 
They  have  not  been  prejudiced  by  any  mistake,  even  if  it  was  not  a 
clerical  misprision,  subject  to  correction  by  the  lower  court. 

Wherefore,  the  judgment  is  aftirmed  with  damages,  except 
against  ai)pellant  Wilson,  as  to  whom  by  an  agreed  order  the  appeal 
has  been  heretofore  dismissed. 
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City  of  Owensboro  v.  Callaghan. 
{.Filed  Oct.  17,  1891— i\"o^  to  be  reported.) 

1.  Municipal  taxaliim^r- Assessment — Under  the  charter  of  the  city  of 
Owensboro  as  amended,  the  city  council  has  the  rij^ht  by  ordioauoe  to  list 
for  taxation  and  fix  the  value  of  the  property  of  any  tax-payer  of  said 
city  who  has  failed  correctly  to  list  his  property  during  any  one  of  the  font 
years  preceding:  the  passage  of  such  ordinance.  The  city  may,  therefore.^ 
institute  and  maintain  an  action  to  recover  the  amount  of  taxes  thns  as- 
certained without  first  referring  the  assessment  to  the  city  assessor  or  su- 
pervisors. 

2.  Same  -Cons/i/ufionn/  /(J7i'— The  tisae^isuient  and  collection  of  municipal 
taxes  is  for  the  exclusive  benefit  of  the  city  where  they  are  to  be  collected 
and  the  Legislature  has  the  power  to  regulate  the  manner  of  assessment,  a? 
it  chooses;  therefore,  it  may  authorize  the  general  council  by  ordinance  to 
assess  property  in  certain  instances,  and  such  assessment  is  not  an  uncon- 
stitutional attempt  of  a  council  to  perform  a  judicial  act. 

3.  Ri^ht  to  collert  municipal  taxt's  //y  action— The  Legislature  has  power  to 
authorize  the  collection  of  municipal  taxes  by  action. 

It  is  not  nRcessary  that  the  council  should  by  i'-tv/.'/<r/6rdinance  direct  such 
suits  to  be  brought  against  all  recusant  city  tax-payers.  It  may  direct  such 
action  to  be  instituted  against  ont.^  citizen  who  owes  taxes,  |aud  he  can  not 
complain  that  such  suits  have  not  been  tiled  against  others. 

W.  T.  Owen  and  Sweeney,  Ellis  &  Sweeney  for  appellant. 
G.  W.  Williams  <&  Son  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

This  action  was  instituteii  by  appellant  to  recover  of  appellee 
judgment  for  amount  of  taxes  due  and  unpaid  by  him  for  the  years 
1882  to  1887,  inclusive,  upon  money,  bonds,  stocks,  notes  and  Jither 
chosos  in  action,  alleged  to  have  been  owned  by  him  and  subject  to 
municipal  taxation,  which  had  not  been  listed  or  assessed. 

It  appears,  before  commencement  of  this  action,  the  city  council 
of  Owensboro  made  an  order  for  appearance  before  it  of  app<*llee. 
to  make  disclosure  of  the  personal  property  owned  by  him  in  the 
city,  and  show  cause  why  the  council  should  not  assess  it  for  taxa- 
tion. But,  thou<?h  appearing,  he  failed  to  comply  with  the  order. 
Whereupon  an  ordinance  was  passed,  fixing:  and  assessing:  an 
amount  named  as  taxable  value  of  his  pei-sonal  property,  for  eiach 
of  the  years  named,  and  directing?  collection  of  taxes  accordinj^  to 
the  assessment  by  collector  of  taxes  for  the  city. 

The  city  attorney  was  also  directed  to  institute  an  action  in  the 
Daviess  Circuit  Court  to  comv)el  appellee  to  disclose  what  property, 
and  its  value,  he  had  failed  to  list  each  of  said  years,  and  to  recover 
of  him  the  taxes,  unless  he  paid  the  amount  due  according:  to  the 
assessment  fixed  by  the  council.  Afterwards,  upon  his  refasal  to 
pay  any  part  of  the  taxes  calculated  and  ascertained  by  the  proper 
officer  to  be  payable,  according:  to  the  assessment  of  his  property, 
though  tax  receipts  were  duly  tendered,  this  action  waft  comnaenc«i. 
But  whether  it  is  maintainable  or  not  depends  upon  proper  construc- 
tion of  section  7  of  an  act  approved  April  22,  1886,  amending  an  act 
creating  a  new  charter  for  the  city  of  Owensboro,  approved  March 
18,  1882,  which  is  as  follows:  **That  the  common  council  of  said 
city  of  Owensboro  shall  have  powet  to  make  all  needful  ordinances 
regulating  the  assessor  and  the  assessment  of  property^ and  taxe^^. 
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and  for  the  correction  of  assessment  of  property,  so  as  to  include  all 
property  omitted  in  previous  assessments,  and  put  the  property 
omitted  to  be  assessed  in  a  list  for  the  person  or  corporation  omitted, 
according  to  the  value  that  year,  and  to  authorize  the  collector  to 
collect  such  taxes  as  other  taxes  of  said  city ;  and  it  shall  be  the 
duty  of  said  council  to  so  correct  all  incorrect  lists,  and  assess  all 
property  not  assessed  with  the  assessor  or  supervisors  for  the  year  of 
the  assessment,  or  any  previous  year,  not  exceed injj:  four  years ;  and 
«aid  city  is  authorized  to  collect,  by  suit  in  the  Daviess  Circuit  Court, 
any  taxes  for  any  years  that  property  was  omitted  to  be  assessed  al 
the  time  required  by  the  charter  of  said  city,  and  also  any  taxes 
that  can  not  otherwise  be  collected;  but  this  section  shall  not  apply 
to  any  taxes  omitted  or  not  assessed  for  a  longer  period  than  lour 
yeare  before  the  passage  of  this  act." 

The  amount  of  taxes  alleged  to  be  due  for  each  of  the  years 
nanuxl,  and  for  the  agirregate  of  which  judgment  is  sought,  was 
ascertained  and  fixed  according  to  an  assessment  made  directly  by 
the  city  council,  without  intervention  of  the  regular  assessor  or  any 
other  officer,  and  thus  two  questions  arise:  First.  Whether,  accord- 
ing to  a  fair  construction  of  the  section  (j noted,  any  thing  more  than 
or  different  from  that  act  of  the  council  was  required  to  be  done 
in  order  to  maintain  this  action.  Second.  Whether,  if  the  authority 
was  given  to  the  council  to  assess  the  alleged  property  of  ap[)ellee  in 
the  manner  it  was  done  and  to  thereupon  institute  the  action  as  was 
done,  the  statute  is  valid  and  operative. 

IJy  section  47  of  the  act  of  ^larch  is,  1SS2,  it  was  made  the  duty 
of  the  common  council  to  appoint,  in  January  of  each  year,  two 
«upervisors  of  taxes,  having  power  to  revise  the  tax  list  returned 
by  the  assessor,  change  the  valuation  fixed  by  him  when  in  their 
opinion  proper,  and  of  .so  to  (ti<xe,ss  aU  person,^,  vorporatlouA  and 
r)roper(j/ not  Ihted  hi/ the  (ti<fte.ssor.  They  were  empowered  to  hear 
proof  as  to  the  correctness  and  completeness  of  the  list  made  by  the 
assessor;  to  compel  persons  to  appear  before  them  and  give  in  their 
lists  of  property,  their  decision  being  final,  except  that  the  council 
might  correct  errors  and  mistakes.  It  was  further  provided  that 
they  should  report  to  the  council  all  who  failed  to  appear,  and  it 
might  then,  in  Its  discretion,  cause  suit  instituted  in  the  Daviess 
Circuit  Court  to  compel  such  ])ersons  to  disclose  what  i>roperty,  and 
its  value,  they  had  failed  to  list  for  taxation. 

Now  is  it  manifest  the  act  of  ISSOwas  not  intended  to  repeal,  but 
to  further  the  purpose  of  the  act  of  1HS2  by  remedying  its  defects 
and  omissions,  whereby  collection  of  taxes,  from  all  liable  therefor, 
would  be  more  certainly  and  effectually  accomplished.  liy  a^^*^*" 
taining  in  what  respects  the  last-named  act  was  defective  or  inefn- 
olent,  we  may  be  aided  in  finding  out  the  true  meaning  and  purpose 
of  the  act  of  l.SSB. 

That  the  Legislature  of  18S2  did  not  deem   even  the  supervisors 
able  to  c*omj)el  every  recusant  tax-payer  to  list  his  property,  is  shown 
by  the  provision  authorizing  the  council  to  cause  suit  to  be  insti- 
tuted to  compel  such  person  to  disclose  what  property,  a"^^*  j^f^^' ,  V-^ 
he  had  failed  to  list  for  taxation.    Still  the  Legislature  of  lS8b  aia 
not  deem  the  machinery  then  in  operation  sufficient  to  secure  J*^>"^c- 
tion  of  taxes  from  those  attempting  to  evade  payment ;  and,  nence, 
authority  was  given  bv  section  7  to  the  city  to  collect  by  suit  m  ine 
Daviess  Circuit  Court  any  taxes  for  any  one  of  the  Pi'fj;^^iV£J?Ji 
years  on  property  that  was  onjitted  to  be  assessed  «V^f«l«TiL  k^ 
quired  by  the  charter,  and  also  any  taxes  that  can  "0^,<^i5itT.J*!^r« 
collected.    So  that  the  power  now  exists  in  the  council,  the  goNern- 
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ing  body  of  the  corporation,  to  maintain  an  action  not  only  to 
compel  'lisclosure  of  property  subject  to  taxation,  but  theretofore 
omitted  by  the  owner  from  assessment,  but  also  to  coerce  by  judg- 
ment of  the  court  payment  by  him  when  refused. 

It  is  true  power  is  >fiven  by  section  7  to  the  council  to  make  all 
needful  ordinances  re^ulatinj::  the  asse.*sor  and  the  assessnient  of 
property  and  taxes,  and  for  correction  of  assessments  of  property,  so 
as  to  include  all  property  omitted  in  previous  assessiuents,  and  to 
'authorize  the  collector  to  collect  such  taxes  as  other  tax(^  of  the 
city.  Hut  in  lanji:uaj?e  of  the  same  section,  not  at  all  ambiji^uous, 
the  power  is  expressly  j^nvei]  to,  and  it  is  made  the  duty  of,  the 
council  not  only  to  corre(;t  all  lists,  but  to  directltf  assesa  all  proptniy 
not  in^aeaavd  with  theaase^sor  ar  sHjH'rvifi<ji\s  for  the  f/ear  of  the  aasesif- 
ment. 

The  Legislature  did  not  mean,  and  it  would  be  a  palpable  perver- 
sion of  meanhif/  of  the  lanji:uajj:e  used,  to  so  interpret  the  section  a» 
to  make  it  the  duty  of  the  council,  after  having:  ascertained  the 
amount  of  taxable  property  hitherto  omitted  by  both  the  assessor 
and  supervisors  from  their  lists,  to  refer  the  matter  back  to  either  of 
them  for  a  report  to  tlie  council,  a  fact  already  ascertained  without 
their  aid.  The  power  giv(»n  to  the  council  to  assess  omitted  prop- 
erty is,  in  meaning  of  the  term,  the  power  to  fix  the  value  of  it  for 
taxation. 

It  seems  to  us  there  can  l)e  no  question  of  the  power  bein^  purposely 
conferred  on  the  council  to  assess  all  property  omitted  from  the  lists^ 
of  the  assessor  and  supervisors  for  each  of  four  preceding  years,  and 
direct  an  action  to  be  brouKht  in  the  Daviess  Circuit  Court,  for  the 
amounts  due  according  to  such  assessmetit,  after  having  duly  de- 
manded payment  of  the  owner. 

Of  course  such  assessment  is  not  infallible,  but  the  amount  found 
by  the  court  to  be  payable,  according  to  the  evidence  heard,  may  be 
adjudged  independent  of  it,  just  as  the  court  in  any  other  action  for 
debt  may  render  judgment  lor  a  less  sum  than  sued  for,  or  for  noth- 
ing at  jill,  according  to  the  evidence;  and  with  the  end  in  view  of 
doing  justice  between  the  parties  the  court  has  power  to  compel  a 
defendant  tax-payer  to  disclose  amount  and  value  of  omitted  prop- 
erty, or  to  dismiss  the  action,  unle^^s  satisfied  taxes  are  due  and  pay- 
able to  the  plaintiff. 

2.  There  can  be  no  question  in  this  court  of  the  power  of  the 
Legislature  to  authorize  actions  to  be  maintaimnl  for  collection  of 
municipal  taxes.  Ormsby  v.  City  of  Louisville,  79  Ky.,  197 ;  Gun  v. 
City  of  Covington,  83  Ky.,  410.  But  it  is  contended  by  counsel  for 
appellee,  and  sejems  to  have  been  the  reason  for  dismissing  the  action, 
as  appears  from  written  opinion  of  the  lower  court,  that  to  authorize 
such  action  there  must  have  been  a  general  ordinance  operating 
eciually  and  alike  ui)on  all  of  such  recusant  tax-payers,  and  that  as- 
sessing property  being  a  judicial  act  can  not  be  performed  by  a 
municipal  council,  which  is  a  purely  legislative  body.  A  municipal 
corporation,  so  far  as  it  is  an  auxiliary  of  the  State  government, 
and  acts  in  making  and  enforcing  laws  affecting  citizens  of  the  State 
generally,  may  with  projmety,  Jtnd  perha|>s  from  necessity,  be  re- 
quired to  operate  in  the  same  mode  or  in  analogy  to  the  State  gov- 
ernment. But  municipal  taxation,  being  for  the  exclusive  benefit 
of  the  city  or  town  where  it  is  collected,  and  assessable  on  property 
only  within  its  own  limits,  can,  it  seems  to  us,  be  regulated  in  any 
manner  the  Legislature  may  choose;  and,  consequently,  we  see  no 
reason  why  the  council  may  not  be  invested  with  power  to  not 
merely  supervise  and  correct   the   action  of  regular  assessors  or 
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fjupervisors,  who  may  or  may  not,  aceorflingf  to  lej»islation,  even 
^xist;  but  also  when  necessary  to  reach  all  taxable  property,  make 
an  assessment  of  such,  as  Jms  been  omitted  or  concealed  by  the  own- 
-ers. 

The  council  mi<i:ht  pass  ^^'ueral  ordinances  on  the  subject  of 
omitted  property,  but  it  is  manifest  that  at  last  that  body  may  and 
would  approve  the  assessments  made,  especially  of  omitted  prop- 
erty, and  determine  in  each  of  such  cases  when  an  action  could  be 
maintained,  and  whether  it  may  be  ex])edient  and  to  the  interest  of 
tlie  city  to  bnn^  it. 

We  do  not  see  how  appellee,  or  any  other  tax-payer  like  him,  can 
complain  of  this  character  of  action,  nor  have  we  any  doubt  of 
either  the  construction  of  section  7,  already  indicated,  or  of  the 
validity  of  it. 

Wherefon*,  the  judgment  dismissinj?  the  action  is  reversed,  and 
cause  remanded  for  further  proceedinj^^s  con.-^istent  with  this  opinion. 


FXKTCRER,    cVc.   V.   TYLER,   AC. 

(FiUd   OcL  20,  1891.) 

Con7'n'nnce  to  a  ivifi  and  her  hfirs — Construction  ~-\H\i^T^  a  husband  bays  real 
-eAtate  and  causes  it  to  be  conveyed  by  his  rendor  to  his  wife  "and  the  heirs 
of  her  body  by  the  hnsband  upon  her  begotten,"  the  wife  takes  a  life  estate 
therein,  remairyder  to  her  children  by  the  husband.  Such  a  conveyance  will 
be  construed ,«s  if  it  had  been  made  by  the  husband  to  his  wife  and  children. 

J.  A.  I){?an  and  R.  W.  Slack  for  appellants. 

Wilfnwl  Carrico  for  appellees. 

Appeal  from  Daviess  Circuit  Court.  ' 

Opinion  of  the  court  by  Judge  Bennett. 

Tmis  action  was  brought  by  the  appellees  against  the  appellants  to 
sulpject  the  supposed  interest  of  the  appelhint,  Woodson  Fletcher, 
in  a  house  and  lot  in  the  city  of  Owensboro  to  the  satisfaction  of 
tnree  judgments  against  him'. 

•  The  granting  clause  of  the  deed,  by  which  said  lot  is  held,  is  as 
follows:  '*This  indenture,  made  and  entered  into  this  the  28th  day 
of  May,  18")1,  by  and  between  O.  F.  Stirman,  of  one  part,  and  Chloe 
Ann  Fletcher,  and  the  heirs  of  her  body  by  Woodson  Fletcher  upon 
'her  begotten,  for  and  in  consideration,  Ac.  (naming  the  considera- 
tion), do  hereby  sell  and  convey  to  Chloe  Ann  Fletcher,  and  the 
heirs  of  her  body  aforesaid,"  Ac. 

It  is  a  fact  that  the  appellant,  Woodson  Fletcher,  husband  of 
Chloe  Ann  Fletcher,  and  the  father  of  the  then  born  children  of  her 
body  and  of  her  children  thereafter  born,  bought  and  paid  for  said 
house  and  lot  for  the  benefit  of  his  said  wife  and  children.  It  is  also  a 
fact  that  the  purchase  thus  made,  he  not  being  indebted  at  the  time, 
was  not  a  fraud  upon  his  creditors,  nor  was  it  intended  to  be  a  fraud 
upon  them. 

Chloe  Ann  Fletcher,  the  wife,  and  some  of  the  children  who  were 
living  at  the  time  of  the  conveyance,  and  some  of  those  that  were 
born  after  the  conveyance,  having  died,  and  the  lower  court  having 
decided  that  said  wife  and  the  then  living  children  took  a  pres- 
^ent  joint  estate  in  fee  in  said  land,  and  that  the  appellant,  Woodson 
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Fletcher,  having  inherited  the  interests  of  tho?«e  that  had  died,  Ac., 
said  interests  were  subject  to  the  appellees'  demand,  Ac.  The  ap- 
pellants have  appealed  from  that  Judgment. 

The  sole  question  necessary  to  be  determined  is,  what  estate  did 
Chloe  Ann  Fletcher  and  the  heirs  of  her  body  take  by  Siud  deed? 
The  lower  court  thought  that  the  case  of  Tucker,  <fee.  v.  Tucker,  Ac, 
78  Ky.,  — ,  controlled  the  case;  hence  it  held  that  Chloe  Ann 
Fletcher  took  a  joint  estate  in  fee  with  said  living  children.  The 
appellants  contend  that  Chloe  Ann  Fletcher  took  a  life  estate  on  I  y^ 
and  all  of  said  children  took  an  estate  in  remainder.  We  concur  in 
the  latter  contention. 

In  the  case  of  Smith  v.  Upton,  12  Ky.  Law  Rbp.,  — ,  the  con- 
veyance was  made  **to  Mrs.  Smith  and  her  children"  by  Upton,  the 
consideration  beinjr  money  from  Mrs.  Smith's  husband.  It  was 
held  in  that  case  as  tjie  consideration  moved  from  the  husband* 
the  deed,  for  the  purpose  of  construction,  should  be  regarded  as 
having  been  made  by  him;  that  the  intention  of  the  parties  is 
gathered  from  the  language  of  the  deed,  as  such  language  is  ex- 
plained by  the  attendant  circumstances  and  the  relation  of  the 
parties.  Hence  it  was  held  that  it  was  evidently  the  inten- 
tion of  the  husband  to  give  the  whole  estate  to  his  wife  and 
their  children,  for  whom  he  was  under  equal  obligations  to  pro- 
vide; that  this  could  be  certainly  <ione  by  giving  to  the  wire  a 
life  estate,  remainder  to  their  children.  Whereas,  to  construe  the 
instrument  as  giving  to  the  wife  and  children  a  joint  estate  in  fee 
might  defeat  this  intention  by  the  wife's  interesV  passing  to  her 
children  by  a  second  marriajfe,  who  would  be  shcangeis  to  his 
blood,  and  "under  whom  he  was  under  no  legal  nor  hii oral  obliga- 
tion to  provide.  A 

Also  the  court's  construction  that  the  wife  and  chilAren  took  a 
joint  present  interest  in  fee,  and  that,  consequently,  none  l^ut  itn^e 
living  at  the  time  could  take  directly  as  grantees,  clearlyVlefeated 
the  intention  of  the  grantor.  In  the  line  above  indicated  isVthe  well 
considered  case  of  Davis  v.  Hardin,  SO  Ky.,  672.  Also  tnu»  c-ase 
of  Kodine's  adm'r  v.  Arthur,  Ac,  12  Ky.  IjAW  Rep.,  — — .  In  the 
latter  case  it  wits  held,  that  as  the  estate  was  confined  to  theVheirs 
of  the  body  in  the  habendum,  and  not  in  the  granting  clause,  Ihey 
could  not  take  a  present  estate  as  grantees,  but  they  could  tak^an 
ejstate  in  remainder.  But  the  case  also  gives  and  adheres  to\he 
reasons  given  in  the  other  cases,  suf))'€(. 

The  judgment  is  reversed  and  the  case  is  remanded,  with  dir 
tions  for  further  proceedings  consistent  with  this  opinion. 


Common w'EAiiTii  v.  Ward,  Ac.  i 

(Juled  OcL  22,  1891. -^ 

1.  *^A  crimitii^I  conspiracy  is  n  corrupt  combination  of  two  or  mere  person* 
to  do  nn  unlawful  act  or  an  act  not  unlawful,  by  unlawful  means;  or  an  act 
which  would  tend  to  prejudice  the  public."  Overt  acts  are  not  necessary  to 
the  consummation  of  the  offense,  the  criminal  conspiracy  and  its  consam* 
mation  bein^  distinct  offenses. 

2.  Slime—  Tiuiictmeut ^ Km  indictment  charffing  "a  conspiracy  to  defraud  a 
municipal  corporation,  viz :  the  city  of  Louisville."  is  defective  unless  it 
avers  **in  ordinary  and  concise  language,''  so  as  to  enable  one  of  **comraon 
understanding  to  know  what  is  intended,''  the  particular  meansi  by  which 
the  alleged  fraud  was  to  be  effectuated,  and  the  particular  agency  of  the  cor- 
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poration  through  ^hich  it  was  to  be  defrauded,  so  as  to  inform  the  accused 
with  certainty  of  the  crime  charged  and  to  enable  the  court  to  determine 
from  an  inspection  of  the  indictment  whether,  if  the  alleged  coospiracj  had 
been  consummated,  a  public  offense  would  have  been  committed. 

P.  W.  Hardin,  W.  J.  Hendrick  and  Frank  Parsons  for  appellant. 

T.  F.  Hargis,  Kohn,  Baird  <fe  Speekert  and  Frank  Hagan  for  ap- 
pellees. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  tiie  court  by  Chief  Justice  Holt. 

The  appellees  were  indicted  for  **conspiracy  to  defraud  a  numici- 
pal  corporation,  viz :  the  city  of  Louisville." 

The  lower  court  sustained  a  demurrer  to  the  indictment  and  dis- 
missed it.  Its  sufficiency  is  the  only  question  upon  this  appeal  by 
the  Commonwealth. 

Its  languaj^e  is  so  prolix  as  to  be  confusing,  and  it  is  at  least  diffi- 
cult for  even  a  jiiind  trained  in  such  matters  to  understand  it  alter 
repeated  readinj?,  if  indeed  it  be  possible  to  do  so. 

It  appears  to  us  when  stripped  of  its  verbiage  to  charge  that  the 
appellees,  unlawfully  and  fraudulently  contriving  to  defraud  the 
city,  combined  and  conspired  through  a  contract  with  the  city  to 
cheat,  defraud  and  obtain  of  its  money  $50,000  by  representing  to^ 
the  city  that  they  or  some  of  them  were  delivering,  and  had  de-* 
llvered,  to  it  a  large  quantity  of  granite  worth  more  than  $58,000; 
that  they  would  continue  to  deliver  the  remaining  quantity  j^tr  the 
contract,  when  in  fact  they  were  delivering  less  than  they  repre- 
sented, and  were  conspiring  to  continue  such  false  deliveries  with 
the  intent  to  thereby  obtain  from  ihe  city  a  large  sum  of  money. 

It  is  not  clear  that  the  indictment  charges  all  this,  but  we  prefer 
to  state  it  in  its  strongest  light. 

A  criminal  conspiracy  is  a  corrupt  combination  of  two  or  more 
persons  by  concerted  action  to  do  an  unlawful  act  or  an  act  not  un- 
lawful b3'  unlawful  means,  or  an  act  which  would  tend  to  prejudice 
the  general  public. 

Overt  acts  are  not  necessary  to  the  consummation  of  the  offense. 
The  conspiracy  and  its  consummation  are  distinct  offenses,  and  if 
overt  acts  be  charged,  as  seems  to  be  the  case  in  this  indictment* 
they  are  to  be  regarded  merely  as  matters  in  aggravation,  and  not 
necessary  to  the  consummation  of  the  crime. 

It  was  the  former  English  rule,  if  indeed  it  be  not  yet  in  force, 
that  it  was  sufficient  to  aver  the  offense  in  general  terms.  Rex  v. 
Gill,  2  Barn,  and  Aid.,  204.  It  has  been  followed  t)y  some  of  the 
courts  in  this  country,  but  we  do  not  regard  it  as  the  proper  or  pre- 
vailing American  common  law  rule.  United  States  v.  Walsh,  5 
Dill.,  68;  Commonwealth  v,.  8hedd,  etc.,  7  Cushing,  514;  Murch  v. 
The  People,  7  Barb.,  891;  Lambert  v.  The  People,  9  Cowen,  578. 

Indeeci,  it  was  seen  in  England  that  it  did  not  sufficiently  protect 
personal  liberty;  that  it  was  not  only  faulty  in  failine  to  properly 
guard  what  the  common  law  has  always  highly  regarded,  but  that 
often  it  was  impossible  for  the  court  to  tell  whether  if  the  conspiracy 
were  consummated  by  overt  act??,  the  party  would  be  guilty  of  a 
crime. 

To  remedy  this  trouble,  therefore,  it  became  the  English  practice, 
in  cases  where  the  indictment  was  general,  to  require  the  prosecu- 
tion to  furnish  a  bill  of  particulars,  which,  as  seems  to  us,  was  a 
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confession  that  the  indictment  in  itself  was  insufficient.  Some  of 
the  njodern  Knt^li.sh  cayes  have  regretted  that  such  a  rule  was  ever 
adopted,  while  others  have  flatly  rejected  it. 

It  the  oti'ense  be  stated  in  general  terms,  it  is  not  sufficient  to 
charge  it  in  like  terms,  but  the  indictment  must  descend  to  particu- 
lars. The  otleiise  must  be  set  forth  with  such  clearness  and  cer- 
tainty as  to  apprise  the  accused  of  the  crime  char<?ed  to  him,  and  to 
ijuable  tile  court  to  say  upon  an  inspection  of  the  indictnient 
whether,  if  tlie  conspiracy  were  carried  out,  he  would  be  jifuilty  of 
an  otfense. 

Every  ingredient  composinor  it  must  be  charged. 

Tlie  object  of  the  indictment  is  to  furnish  the  accused  with  such  a 
description  of  tiie  offense  charged  to  him  as  will  enable  him  to  make 
his  defense,  and  to  avail  himself  of  the  result  as  a  bar  to  another 
prosecution  for  the  same  cause,  and  also  as  the  mere  charge  W(mld 
not,  cj-  vi  (eriuini^  import  a  criminal  object,  to  inform  the  court  fif 
the  facts  alleged  so  that  it  may  determine  whether  they  will  support 
a  conviction,  if  one  result.     United  States  v.  Cruikshank,«S:c.,  92  U. 

a.,  5-iii. 

iiut  a•^i«le  from  what  we  regard  as  the  American  rule,  section  124 
of  our  Criminal  (Jode  provides  that  an  indictment  must  be  direct 
and  certain  as  to  **the  particular  circumstances  of  theoifense  charged, 
if  they  be  necessary  to  constitute  a  complete  offense;"  and  sectic»n 
122  says  tJie  indictiiient  must  contain  **a  statement  of  the  acts  con- 
stituting the  otfense  in  ordinary  and  concise  language,  and  in  such  a 
manner  as  to  enable  a  person  \)f  iK)mm on  understanding  to  know 
what  is  intended,  and  with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  on  conviction  according  to  the 
right  of  tiie  case.'' 

This  indictuHMit  by  no  means  states  the  acts  constituting  the  offense 
**in  ordinary  and  concise  language,"  and  it  is  certainly  not  so  done 
as  to  enable  one  of  "conimon  understanding  to  know  what  is  in- 
tended." 

J^ut  in  juldition  to  this  it  does  not  aver  the  means  or  way  by  which 
the  fraud  was  to  be  committed,  and  this  was  necessary,  in  our  opin- 
ion, un(ier  the  prevailing  common  law  rule  of  this  country,  and 
certainly  under  our  (Criminal  Code,  of  Practice. 

The  city  could  act  oidy  through  its  proper  agency,  and  the  indict- 
ment fails  to  show  through  or  with  whom  the  alleged  fraud  was  to 
be  com  u)  it  ted. 

A  case  might  arise  where  it  would  be  questionable  whether  the 
means  intended  to  be  employed  were  unlawful;  they  ndght  not  be 
so  necessarily,  and,  therefore,  a  particular  statement  of  them  would 
be  neces-ary  to  enable  the  court  to  determine  from  the  face  of  the 
indictment  whether,  if  the  alleged  conspiracy  were  consummated,  an 
offense  would  be  committed. 

It  is  important,  therefore,  to  lK)th  the  accused,  and  a  proper  action 
of  tlu^  court,  that  the  |)articular  means  by  which  the  object  of  ^he 
conspiracy  is  to  be  effected  shall  be  stated. 

It  is  said  it  was  to  be  done  through  the  city  council;  but  how,  is 
not  stated.  It  is  lacking  in  that  certainty  and  particularly  which 
is  necessary  to  the  proper  administration  of  criminal  law. 

In  our  opinion  the  indictment  was  defective  at  common  law,  and 
certainly  !«o  under  the  provisions  of  our  Criminal  Code. 

The  judgment  is  affirmed. 
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BrSH    V.  COMMONWEALTll. 

{Jelled  Ovtrl\,  IHin—Xot  fo  de  rej^orfciL) 

1.  Ei'idtiiw  -S  wit ne.-^s  asked  the  appellant  why  he  killed  his  wife,  and 
aaid,  **I  am  a  great  mind  to  kill  yoa.'^  Then  appellant  said,  "I  don't  know 
what  made  me  do  it,  I  wonld  not  have  doaft  ib  for  a  J^l.OOO."*  //.'/</  -I'hat  the 
confession  was  not  made  under  duress  and  the  evidence  was  com  patent. 

2.  Same  -Instruclivns  As  there  was  other  evidence  not  merely  teadiii:^  to 
connect  appellant  with  the  crime,  but  establishing  his  guilt  of  it  beycuul  a 
rc^asonable  doubt,  no  instruction  was  proper  couoerninj^  the  weight  to  b© 
given  to  confessions. 

Atkinson  *fc  Avritt  for  appellant. 

AV.  J,  Ilendrick  for  appellee. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judjjfe  Bennett. 

It  appears  from  the  record  that  the  appellant  and  his  wife  spent 
the  ni^ht  of  the  22d  of  June,  J81H),  at  the  house  of  II.  C.  ^NIcKne,  in 
day  City,  Powell  county,  Ky.;  that  that  night  the  appellant  and 
his 'wife  "and'child,  and  Messrs.  Smith  and  Frai^ier  slept  in  the  same 
room;  the  appellant,  wife  and  child  sleeping  in  one  bed,  the  head 
of  which  was  aj»:ain>.t  the  chimney,  and  Smith  sleeping?  in  another 
bed,  the  head  of  which  was  atyainst  the  opposite  side  of  the  chim- 
ney, and  Frazier  sleeping  in  another  bed  that  fronted  that  of  the 
appellant's;  that  the  appellant  on  going  to  bed  put  liis  pistol  between 
the  head  of  the  bed  and  the  bolster;  that  about  d  lybreak  the  next 
morning  Smith  was  awakened  from  his  sleep  by  the  crying  of  ap- 
peUant's  child  and  by  Mrs.  Bush  talking  to  it;  that  within  a  half  a 
minute  after  being  awakened,  he  heard  the  report  of  a  pistol,  and 
he  immediately  saw  that  Mrs,  Bush  had  been  shot;  that  he  also  saw 
the  appellant  ui>and  bending  over  Mrs.  Bush,  resting  on  his  elbow 
and  crying,  and  said:  *'()h,  L')rdy,  sonu*  one  has  shot  my  poor 
wife."  Mr.  Frazier  also  testifies  that  he  was  aroused  by  the  re- 
port of  the  pistol,  and  saw  that  Mrs.  Bu-»h  had  b'^en  shot.  Mr. 
Moore  also  testifies  that  he  was  aroused  by  the  report  of  the  i)is- 
tol  and  rushed  up  stairs,  and  found  the  pistol  at  the  foot  of  the  bed. 
His  sister-in-law  testifies  that  in  February  next  preceding,  the  ap- 
pellant told  her  he  was  goinjr  to  take  his*^  wife  to  Clay  City,  and  he 
would  kill  her  if  she  did  not  do  better.  Mr.  Smith  and  the  physi- 
cian, who  was  immefliately  called  in,  tell  how  the  body  was  lying, 
and  from  what  they  say,  she  could  not  have  shot  herself.  The  appel- 
lant swears  that  he  did  not  shoot  her. 

Now,  from  the  evidence,  it  is  certain  that  the  appellant  shot  her 
or  that  she  shot  herself.  But  it  seems  certain  that  she  did  not  shoot 
herself.  For  it  is  evident  that  she  neither  moved  nor  sjmke  after 
she  was  shot,  and  the  position  in  which  she  was  lying  and  the  place 
where  the  pistol  was  found,  forbid  such  a  conclusion.  Bc^ide-t,  he 
confessed  to  Mr.  Moore  that  he  had  shot  his  wife.  But  the  action  of 
the  court  in  permitting  that  evidence  is  the  only  error  complained 
of  by  counsel  here. 

8aid  ev'.ience  is  as  follows:  "I  said  to  Bush,  what  made  you  kill 
your  wife?  "  "He  said,  *I  did  not  do  it.'"  '*I  said  to  him,  you 
did  do  it,  and  need  not  deny  it;  I  an)  a  great  mind  to  kill  you." 
"He  then  said,  •Ifion't  know  what  made  me  do  it;  I  would  not 
have  done  it  for  a  $1,0 )').'  " 
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It  Ls  said  that  this  evidence  was  incompetent  as  a  confession,  be- 
cause, first,  it  was  made  under  duress,  but  we  fail  to  see  that  it  wa* 
made  under  duress;  second,  because  there  was  no  other  evidence 
tending  to  prove  that  the  offense  was  committed;  but  we  think 
there  was  other  evidence  of  that  fact,  not  only  evidence  tending  to 
prove  it,  but  proving  it  beyond  a  reasonable  doubt.  Also  with 
other  evidence  tending  to  prove  that  an  offense  was  committed,  it 
would  liave  been  error  in  the  court  to  instruct  the  jury  as  to  the 
effect  to  be  given  to  confessions,  but  that  evidence  should  stand  be- 
fore them  as  any  other  competent  evidence  of  the  fact. 

The  judgment  is  affirmed. 


ilENSEV,   Ac.   V.   HEXSEY'S  ADM'R. 

{Filed  Oct.  24,  1891.) 

1.  HomcstenJ — A  debtor  may  acquire  a  right  to  a  hom«»tead  ofttr  the 
creation  of  a  debt  by  moving  upou  his  laud  with  hift  family  and  residing 
there  as  a  lumsekeeper,  provided  the  indebtedness  v^as  not  created  prior  \» 
the  purchase  of  the  land  or  the  erection  of  the  improvements  thereon. 

2.  Sanw — Mort'^ai:is — .\  m'.rt^ajre  of  a  husband's  land  executed,  acknowl- 
edged and  delivered  by  the  husband  and  his  wife  doe.s  not  release  or  waiv© 
the  homestead  rijfht  of  the  husband  and  wife  therein,  unless  it  has  be^n  rt- 
conted  or  lod-^cd  for  irtoru  hi  (he  pi  ope r  offi,i\\ 

Kennedy  &.  Son  for  appellants. 

Ross  cV:  Owens  for  appellee. 

Appeal  from  Nicholas  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  action  was  brouglit  by  the  at)pellee  to  foreclose  a  mortgajre 
executed  by  the  appelhints,  as  husband  and  wife,  on  the  husband's 
land,  to  the  appellee's  intestate.  It  is  alleged  in  the  petition  that 
the  mortgage  was  executed,  acknowledged  and  delivered  by  the  ap- 
pellants, but  it  is  not  alleged  that  it  was  recorded  or  lodged  for 
record.  Jkit  the  appellants  allege  in  their  answer  that  the  mortgage 
was  not  recorded  or  lodged  for  record,  and  that  they,  at  the  time  the 
action  to  foreclose  the  mortgage  was  brought,  were  living  on  the 
.  land,  with  their  family,  as  a  homestead,  and  the  land  was  not  worth 
as  much  as  ?1,(HM).  The  court  not  deeming  the  answer  insufficient, 
gave  judgment  for  the  sale  of  the  land  to  satisfy  the  mortgage  lien. 
This  was  error. 

It  is  well  settled  by  this  court  that  the  debtor  with  a  family  may, 
in  good  faith,  move  on  the  land  and  make  a  home  of  it,  and  thereby 
acquire  a  honiestead  in  it,  notwithstanding  his  indebtedness  was 
created  prior  to  his  moving  on  the  land,  provided  the  indebtedness 
was  not  created  before  the  purchase  of  the  land  or  the  erection  of 
the  improvements.  '8o  the  only  question  is,  tloes  the  mortgage  de- 
feat the  appellants*  righi  in  that  regard? 

Section  13,  chapter  88,  General  Statutes,  provides:  *'No  mortgage, 
release  or  waiver  of  such  exemption  shall  be  valid,  unless  the  same 
be  in  writing,  subscribed  by  the  defendant  and  his  wife,  and  fcC- 
knowledged  and  recorded  in  the  same  manner  as  conveyances  of 
real  estate."  Of  course  this  language  means  conveyances  of  real 
estate  by  the  husband  and  wife,  and  it  declares  that  the  mortgage, 
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release,  Ac,  to  be  valid  as  a  conveyance  or  release  of  the  homestead 
right,  must  be  sufficient  to  convey  the  wife's  interest  in  the  real 
estate,  and  if  the  mortgage  is  not  sufficient  to  convey  her  interest,  it 
is  also  insufficient  to  convey  the  homestead  interest  of  the  huslmud. 
In  the  latter  respect  the  mortgage,  &c.,  is  unlike  the  conveyance 
of  real  estate  in  general,  because  the  conveyance  of  the  general  es- 
tate may  be  sufficient  to  convey  the  husband's  title,  but  not  that  of 
the  wife. 

Whereas,  as  said,  the  mortgage,  etc.,  of  the  homestead  must  be 
sufficient  to  convey  the  wife's  interest  therein,  otherwise  it  is  in- 
valid, for  such  purpose,  as  to  both  husband  and  wife.  So  the  ques- 
tion is,  is  the  mortgage  sufficient  as  to  the  wife  to  convey  the 
homestead?  Upon  that  subject  section  21,  chapter  24,  General  Stat- 
utes, provides  that  a<leed  of  a  married  woman,  to  be  effectual,  must 
be  acknowledged  before  the  proper  officer  and  lodged  for  record  in 
the  proper  office.  As  has  been  construed  by  this  court,  it  is  as  es- 
sential to  make  the  deed  effectual  against  a  married  woman  to  have 
the  same  recorded  or  lodged  for  record  in  the  proper  office,  as  it  is 
that  she  should  acknowledge  the  same  before  the  proper  officer. 

This  requisite  not  having  been  complied  with,  the  mortgage  was 
Ineffectual  to  convey  either  of  the  apMlants'  homestead  right. 

The  judgment  is  reversed  and  remanded,  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Harris  v.  Jackson,  jr.,  trustee. 

( Filed  Oct.  29,  1891— iVb<  to  be  reported.) 

Auihonty  of  trustee  to  c<mvey — Infancy — A  father  coiireyed  a  hoaae  and  lo 
to  a  trostee  for  the  use  of  hia  son  and  daughter,  and  by  the  deed  nathorized 
the  traatee  to  sell  and  convey  said  property  upon  the  written  request  of  the 
beneficiaries.  The  trustee  sold  the  property  to  the  appellant  upon  the  writ- 
ten request  of  the  testui  que  trust.  At  the  time  of  the  conveyance  to  the 
trustee,  and  of  the  sale  by  him,  the  son  was  an  infant,  and  the  daughter  an 
infant  and  a  married  woman.  /^-rA/— That  the  conveyance  by  the  trustee, 
upon  the  written  request  of  the  testui  que  trusty  vests  a  j^ood*  title  in  the  pur- 
chaser, notwithstanding  the  disabilities  of  the  cestui  que  trust.  The  proof  in 
this  case  also  makes  it  appear  that  the  sale  was  for  the  best  interest  of  the 
infants. 

Gibson,  Marshall  A  Loch  re  for  appellant. 

W.  L.  Jackson,  jr.,  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

John  Helmus,  owning  a  lot  of  gnnind  in  the  city  of  Louisville, 
and  specifically  described  in  the  petition  by  his  deed  now  of  record, 
dated  on  the  14th  day  of  January,  in  the  year  1891,  conveyed  the  lot 
and  the  improvements  upon  it  to  William  L.  Jackson,  jr.,  in  trust, 
to  be  held  for  Mary  Helmus  lloertz,  wife  of  Andrew  Hoertz,  and 
John  E.  Helmus,  the  two  beneficiaries  being  the  children  of  the 
grantor.  The  deed  contains  this  clause:  **Thi9  property  is  abso- 
lutely conveyed  to  the  second  party  in  trust  for  Mary  Helmus 
Hoertz,  wife  of  Andrew  Hoertz,  and  John  E.  Helmus,  with  full 
power  in  said  trustee  to  sell  the  same  upon  the  written  request  of 
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the  cfsffd  qife  irn.^f.''''  TIio  lot  was  <i(M  by  the  trustee,  on  the  writU'n 
^eqlU'^l  of  tlie  hrnefieiarif's,  to  the  appellant,  Win.  F.  Harris,  at  the 
price  of  J!?!  1,0)1),  tlu^  writ icMi  eontract  Ml)out  which  there  is  no  «lis- 
putr,  ^^)nl. lining'  th*-  te.tn^  of  payoieiit.  Tlie  trustee  tundere<l  a 
eonvoyanctMH  CO:  M  pi  i.- in  CO  wilh  .I'is  :ji^n'<»nient,  but  tiie  pareh;<.ser, 
Ilarn-;,  rctu-nl  10  nrike  piynnMn  l^r  iiie  reason,  as  he  insists,  that 
both  l)'nefi<*iarivN  wito  in:aiH<,  an  1.  th  Torors  unable  to  make  any 
eoutrai't  Ih-u  would  I)i<k{  itjcni.  or  to  make  ^th'h  a  re(iij«\Nt  on  the 
trusl"r  :iN  ^\')uUI  inve-^i  i.iMi  nln  I'le  povvcM'  to  ^"li.  T/m>  ijfr.intor 
knew  tiiv'  (li-^abilliy  Uuo  t  wlilcii  each  ehiUl  lab  >re(i  wiie.i  he  exe- 
cuted l]ii-  <\oc'\. 

The  (i  lu^htei"  wa-^  a  manic  1  woman,  as  well  as  mu  infant,  l>ut  the 
trustee  oe''upyin,4' ^ih-ii  a  p.)-iti<M  \s  1.  n  r.-i-'renc' K)  them  a:itl  their 
projMM'iy,  ;»s  wo:ii«l  e..|.ibK'  him  lo  Ind/e  ol  Uie  ne  •'•"■sity  for  the  sale, 
could  (I'Uib'dess  have  ;>  is^.mI  liu*  a'l",  allhoui»'h  they  were  infants. 
Ke<iaidi.'>s.  However,  oi'ihi*^  i;ia.Ntifei,  it  appear-^  trom  the  pleadinj^s 
sustained  by  mnelt  le-: im, ny  tlial.  tho  iiouscarul  improven;en'S  W(aild 
rent  bnt  lor  little  mnre  i  ii:ui  a  siim  sintieii  nt  io  pay  t;i.\<'s  and  to  ■ 
keej)  it  in  re[)air.  Tiiat  ii  was  >\\k'\\  a  dvveHou  ms  mu*-i  necessarily 
decay  and  beconr^  om  (»rre()air,  and  h'>-<  vahi.ii»ie  irom  v^artoyear, 
if  in  tlie  hand-  of  teuMiits,  aini  ihe  .',>•//// ^///,c  //•/'.</  having;  no  oth<T 
som\*(»  {)['  in-onii'.  e\"c  ■r>t  sti-'h  hs  they  derived  rr'»m  their  own  exer- 
tio!i>,  and  the  truMcc  havio'^  no  mea  !^  pla(*e«i  in  hi.s  hands  as  such, 
to  ke-.'p  the  iM'ope-ly  up  a?)'l  ii'dize  an  ine^)mc  that  would  sustain 
the  l)enefleiarie^,  ii  wa-«  pr«»per  thnt  the  cJianeellor  >h<>uid  unite*  with 
the  trustee  mu'I  the  beiieiK'iaries  in  determininix  th«*  necessity  for  the 
saU»,  an<liinvini;' (h)ne  M)  by  his  judi^nn^nt,  there  is  no  reason  why 
the  mirchiiser  should  not  coiiii)ly.     He  ot^taius  a  *j:ood  title. 

Judgment  atHrmed. 


SUPERIOR  COURT  ABSTRACTS. 


EcTON  V.  City  of  Louisville. 

Filed    November   4,    1S91.     xVp peril  from    Lonisville  Chancery  Court.     Oniti- 
ion  of  the  court  liy  Pre^idiui^  Jul^o  B  irhour.  r.uvr>iuLj. 

1.  .///t./f/A"  /^/V7f//iv— AUhou^n  it  was  ajri-eed  in  thpi  lower  court  that  the 
answer  in  another  case  then  pendin^r  in  that  court  should  be  taken  as  the 
answer  of  the  defendant  in  this  c\km\  and  that  tlie  evidence  in  that  c;»se 
should  be  read  as  the  evidence  in  this  case,  yet  as  neither  the  Hn5>wer  nor 
the  evidence  is  embraced  in  this  record,  they  will  not  be  considered,  althouifh 
the  record  of  which  they  form  a  part,  which  is  oa  tile  in  the  Court  of  Ap- 
peals, has  l^een  sent  out  with  the  record  in  this  case. 

2.  /V<v7(/>V/^  —  Aa  the  petition  shows  thit  tha  plaiutiff  is  not  entitled  to  the 
relief  s»)u<yht,  this  court  can  not  assume  that  the  answer  cured  the  defects  in 
the  petition. 

3.  /^/.v/^//";/;^  A';'-«?/<(7//r///.c/()// —An  averment  tliat  an  oriininee  was  in  force 
is  a  mere  le^al  conclusion  and  is  not  equivalent  to  an  averment  that  the 
ordinancrt  was  passed  by  the  jfentM-al  council. 

4.  Vu/iJffv  of  nsst'ssmcnfs — The  case  of  Slau(:rhter  v.  City  0/  Louisville.  13 
Ky.  Law  Rkp.,  62.  is  conclusive  of  the  questions  raised  in  this  case  as  to  the 
validity  of  assessments  by  the  city  for  the   years  1881    to   18S5   inclusive. 

Lane  &  Burnett  for  appellant;  Laf  Joseph  for  appellee. 
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McMahon  &  Co.  ▼.  Casement  &  Co. 

Filed  November  4,  1891.     Appeal   from   Kenton   Chancery  Oouct.     Opinion 
•     of  the  court  by  Presidiiijr  Judj^e  Barbour,  reversinjj. 

Btiildiu:;  iontriul — EstimaUs  tf  cus;iiic'e>-  -Where  the  contract  for  the  build- 
ing of  a  bridge,  which  specifies  the  work  to  be  done  anJ  fixes  the  price  to 
be  paid,  provides  that  the  enj^iueer'a  "measurements,  clas^fiifications  and 
estimates  shall  be  absolutely  conclusive  upon    both    parties."  the  engineer's  ' 

determination  as  to  what  was  required  by  the  contract  to  be  done  in-  the 
execution  of  the  work  is  final  and  binding  upon  the  parties,  but  the  enjfi- 
ueer  ha^  no  power  to  compel  the  contractor,  after  the  work  is  done  accord- 
ing to  the  terms  of  his  contract,  to  accept  a  less  price  than  was  agreed 
upon. 
O'Hara  <k  Bryan  for  appellants;  O.  P.  Schmidt  for  appellees. 

HotcoMB  V.  Combs. 

Filed  November  4,  1891.     Appeal  from  Letcher  Circuit  Court.     Opinion   of 

the  court  by  Judge  Young,  affirming. 

A  nexo  trial  u'i'i  not  ife  i^rnnteii  upon  the  ifronnd  of  newly  discovered  evi- 
dence, if  the  evidence  might,  by  the  exercise  of  ordinary  diligence,  have 
been  diftcovered  and  produced  on  the  former  trial. 

J.  \V.  Rodman  for  appellant;  John  L.  Scott  for  appellee. 

Mebcex  y.  Kino. 

Filed  November  4,   1891.     Appeal  from  Whitley  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Young,  affirming. 

1.  /(»////rc' /<?  t?/y<r/ A;  ^vV/trz/fV— To  enable  the  appellant  to  avail  himaelf  of 
an  error  of  the  court  in  admitting  evidence  offered  by  the  adverse  party, 
there  must  have  been  not  only  an  exception  to  the  ruling  of  the  court  in 
admitting  the  evidence,  but  an  objection  to  the  introduction  of  the  evidence 
when  it  was  offered 

2.  Evidence — The  statements  of  plaintiff  upon  the  trial  of  an  action  be- 
tween him  and  another  than  defendaut.involving  the  same  matters  involved  in 
this  case,  were  competent,  not  only  for  the  purpose  of  contradicting  his  tes- 
timony in  this  ca«e,  but  for  the  purpose  of  sustaining  defendant's  conten- 
tion. 

3.  Keversiblc  irrors — There  can  be  no  reversal  for  an  error  in  giving  an 
instruction,  unless  the  error  was  made  a  ground  for  new  trial. 

Thomas  Adkius  for  appellant;  Hill  &  Denham  for  appellee. 

BoswfliiL  V.  Dennleb. 

Filed  November  4,  1891.     Appeal  from  Kenton   Chancery   Court.     Opinion 
of  the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  IVtif^ht given  jiuij^fiient  of  chamellor—\s\\k^xQ  this  conr»;  finds  it  necessary 
to  pa$:8  upon  a  particular  questic  n  of  fact  -^hich  the  chnxicellor.  basing  his 
judgment  upon  other  grounds,  has  expressly  refused  to  pass  upon,  the  ques- 
tion will  be  decided  according  to  the  weight  of  the  evidence,  the  rule  that 
the  chancellor's  judgment  will  not  be  disturbed  unless  clearly  erroneous, 
having  no  application. 

2.  P(nver  of  officer  under  7vrit  of  />ossession-^ytheTe  a  constable,  after  par- 
tially executing  a  writ  of  possession,  suspended  the  further  execution  of  the 
writ  pending  negotiations  between  the  parties  for  a  settlement,  and  the 
plaintiff  agraed  to  discontinue  the  proceedings  for  possession  upon  the  im- 
mediate payment  by  the  defendant  of  a  certain  sum,  the  defendant  failing 
to  pay  the  sum  agreed  upon,  the  constable  had  the  right  to  complete  the 
txecntion  of  the  writ  which  was  still  in  his  hands,  his  powers  under  the  writ 
not  being  exhausted. 

S.  Same — W^here  an  officer  in  execution  of  a  writ  of  possession  ejects  the 
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defendant  and  places  the  plaintiff  in  possession,  and  immediately  there- 
after the  defendant  by  force  refii^ainR  possession,  it  is  the  officer's  duty  to 
again  put  hin>ont  and  adopt  the  best  means  in  his  power  to  prevent  a  like 
occurrence. 

Cleary  &  Hamilton  for  appellant;  D.  A,  Glenn  for  appellee. 

KENTUCivY    CeNTBAL    RAILWAY    Co.    V.   LaSHBBOOK. 

Filed  November  11,  1891.     Appeal  from  Mason   Circuit  Court.     Opinion  of 
the  court  by  Judfi^e  Young,  reversing. 

1.  Impeachment  by  jury  of  their  verdict — The  verdict  of  a  jury  in  a  civil  case 
will  not  be  set  aside  upon  affidavits  of  jurors  as  to  how  they  arrived  at  their 
verdict. 

2.  Railroads — Duty  as  to  stork  on  ttack — While  it  is  the  general  rule  that  in 
actions  to  recover  damages  for  the  killing  of  stock  by  a  railroad  company 
the  court  should,  in  instructing  the  jury  as  to  the  diligence  required  of  the 
company  to  save  stock,  tell  them  that  it  is  the  paramount  duty  of  the  em- 
ployes to  consider  first  the  safety  of  the  train,  its  passengers  and  the  prop- 
erty on  the  train,  the  failure  to  so  instruct  the  jury  in  tiis  case  was  not, 
under  the  evidence,  prejudicial  to  defendant. 

3.  Failure  of  instntctions  to  limit  amount  of  recovery — As  the  verdict  of  the 
jury  is  for  less  than  the  amount  clHiraed  in  the  petition  the  failure  of  the 
court  in  instructing  tlije  jury  to  limit  the  recovery  to  the  amount  claimed 
was  not  prejudicial  to  the  defendant. 

4.  Prcsuviption  of  nci^'lixence  -Burden  of  prcof—k^  the  killing  of  a  horse  by 
the  cars  of  a  railroad  company  raises  the  presumption  of  negligence  upon 
the  part  of  the  company,  the  same  presumption  necessarily  arises  as  to  the 
destruction  of  a  buggy  attached  to  the  horse,  the  buggy  having  been  de- 
stroyed' by  the  same  act  that  killed  the  horre,  and  the  value  of  both  being 
sued  for  in  the  same  action.  Therefore,  the  killing  of  the  horse  and' the 
destruction  of  the  buggy  being  admitted  by  the  defendant,  it  has  the  burden 
of  proof  and  is  entitled  to  the  concluding  argument  to  the  jury. 

W.  H.  VVadsworth  &  Son  for  appellant;  E.  L.  Worthington,  Garrett  S^ 
Wall  and  Whitaker  &  Robertson  for  appellee. 

Hutcheson's  ex'ok  v.  Tabob,  &c. 

Filed  November  11,  1891.     Appeal  from  Hardin  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  affirming. 

Plea  oj  limitation — The  averment  in  an  answer  ''that  plaintiff's  cause  of 
action  accrued  more  than  five  years  ago*'  is  not  equivalent  to  an  averment 
that  plaintiff's  cause  of  action  did  not  accrae  within  five  years  next  before 
the  commencement  of  the  cause  of  action,  and  is,  therefore,  not  good  as  a 
plea  of  the  five  years'  statute  of  limitation. 

James  Montgomery  for  appellant;   J.  P.  Hobson  for  appellees. 

McDyeb  v.  Labge,  <fec. 

Filed  November  11,  1891.     Appeal  from   Lawrence  Circuit  Court.     Opinion 

of  the  court  by  Judge  Young,  affirming. 

Weight  given  chancellor^r  Judgment — -As  the  issue  in  this  case  is  purely  one 
of  fact,  and  the  chancellor's  judgment  is  not  palpably  against  the  weight 
of  the  testimony,  it  will  not  be  disturbed. 

Stewart  &  Stewart  for  appellant;  R.  T.  Burns  for  appellees. 

Brown's  adm'b  v.  L.  «fc  N.  R.  R.  Co. 

Filed  November  11,  1891.     Appeal  from  Marion  Circuit  Court.    Opinion  of 

the  court  by  Judge  Young,  reversing. 

1.  Repeal  of  statute— Jurisdiction — An  act  of  April  22,  1890,  repealing  the 
act  of  March  21,  1870,  restricting  the  jurisdiction  of  the  Marion  Circuit 
Court,  at  its  June  term,  to  the  trial  of  criminal,  penal  and  eq|dty  causes, 
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did  not  have  the  effect,  as  was  intended,  to  restore  the  jorisdustion  of  that 
ooatt  to  try  ordinary  actions  at  its  June  term,  as  the  act  of  March  21,  1870, 
had  previously  been  repealed,  and  an  act  of  April  7,  1882,  which  has  never 
been  repealed,  restricts  the  jurisdiction  of  the  court  at  its  June  term  to  the 
trial  of  criminal  and  equity  cases.  Therefore,  the  trial  of  this  ordinary 
action  at  the  June  term  of  the  Marion  Circuit  Court  was  a  nullity,  and 
nothing  that  was  done  in  the  case  at  that  term  will  be  considered. 

2.  Liability  of  railroad  company  Jot  burning  house— \vi  this  action  aj^ainst  a 
railroad  company,  to  recover  damages  for  the  negligent  burning  of  plaintiff^s 
house,  as  there  was  no  positive  or  certain  evidence  as  to  the  origin  of  the  fire, 
the  court  properly  instructed  the  jury  thatif,  from  the  preponderance  of  the 
•evidence,  they  were  unable  to  determine  whether  the  burning  of  the  defend- 
ant's depot,  from  which  the  fire  was  communicated  to  plaintiff's  house,  re- 
sulted from  the  negligent  act  or  omissions  of  defendant's  servants,  or  from 
other  cause  not  shown  by  the  evidence,  they  should  find  for  defendant.  But 
it  being  alleged  in  the  petition  that  the  negligence  consisted  in  the  opera- 
tion of  defendant's  trains,  or  in  the  management  of  its  depot,  and  that 
plaintiff  did  not  know  which,  it  was  error  to  instruct  the  jury  that  if  more 
than  one  negligent  act  of  defendant  contributed  to  the  burning,  and  they 
could  not  determine  from  a  preponderance  of  the  evidence  which  one  was 
the  efficient  cause,  the  defendant  must  be  exonerated  from  all  liability. 

Rives  <fe  Spalding  for  appellant;  \V.  J.  Lisle  for  appellee. 

Cakneoie,  Phipps  ck  Co.  v.  Board  of  Tkustkeh  of  Beattyville. 

Filed  November  11.  1891.     Appeal  from  Lee  Circuit  Court.     Opinion  of  tha 

court  by  Judge  Yonng,  reversing. 

Assti^nahU  in:>ti'umcnt — Where  the  board  of  trustees  of  a  town  entered 
upon  their  records  an  order  directing  the  treasurer  of  the  town  to  pay  to  a 
creditor  of  the  town  a  certain  ssum,  reciting  the  consideration,  and  that  it 
was  due  and  payable  at  a  certain  time  and  was  to  bear  interest  after  matur- 
ity, a  copy  of  the  order  signed  by  the  clerk  of  the  board  and  by  the  treas- 
urer of  the  town  in  their  official  capacity,  and  delivered  to  the  payee,  is  to 
be  treated  as  a  i)romissory  note,  and  is,  tlierefore,  assignable  under  the 
statute  so  as  to  vest  the  right  of  action  in  the  assignee  without  joining  the 
assignor. 

J.  M.  Beatty  and  Edward  W.  Hines  for  appellants. 

BuuKE  V.  Rhodes. 

Filed  November  18.  1891.     Appeal  from    Mason   Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Malicious  prosecution- -Jnstntitious  to  jury — In  this  action  for  malicious 
prosecution  an  instruction  telling  the  jury  that  though  the  defendant  be- 
lieved the  plaintiff  was  guilty,  yet  if  they  believed  that  a  reasonably  pru- 
dent man,  "not  actuated  by  malice,''  would  have  made  further  inquiries 
Tinder  the  circumstances,  and  that  if  such  inquiries  had  been  made  defend- 
ant would  have  learned  that  the  charge  against  the  plaintiff  was  untrue,  de- 
fendant did  not  have  probable  cause,  was  not  misleading  when  taken  in 
connection  with  the  other  instructions.  The  instruction  did  not  intimate 
that  the  court  believed  that  defendant  was  actuated  by  malice,  nor  did  ii 
confuse  malice  and  want  of  probable  cause  so  as  to  lead  the  jury  to  believe 
that  a  verdict  should  be  given  for  the  plaintiff  if  either  existed. 

2.  Same — Adi'ice  of  attorney — In  actions  for  malicious  prosecution  the  rule 
is  that  if  the  prosecution  places  all  the  facts  before  his  counsel  and  acts 
upon  his  opinion,  proof  of  the  fact  makes  out  a  case  of  probable  cause, 
provided  the  disclosure  appears  to  have  been  full  and  fair.  But  the  disclo- 
snre  is  not  full  and  fair,  unless  the  prosecutor  lays  before  his  counsel  all  the 
facts  bearing  on  the  guilt  or  innocence  of  the  accused,  which  he  knows  or 
could  have  ascertained  by  reasonable  inquiry.  The  mere  statement  of  the 
faets  as  learned  from  others,  when  the  source  of  this  information^-4«  such  j 
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as  woald  Rnggent  to  a  reasonably  prudent  man  a  further  inquiry,  is  not  snf- 
ficient.  And  where  the  prosecution  has  merely  stated  to  the  attorney  what 
he  has  learned  from  others,  the  advice  of  the  attorney  will  not  protect  him 
unless  he  believed  the  statements  which  be  repeated  to  the  attorney. 

C.  D.  Newell,  Cochran  &  Son  and  Edward  W.  Hiues  |i>r  appellant;  E.  L. 
Worthington  and  L.  AY.  Galbraith  for  appellee. 

L.  *  N.  R.  R.  Co.  V.  DoLPH. 

Filed  November  18,  1891.     Appeal  from  Marion  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judf^e  Barbour,  reversing. 

1.  /CaiiroaJs  -Duty  to  trespassers  on  the  track — For  an  injury  to  a  trespasser 
on  its  track  a  railroad  company  can  only  be  held  liable  when  those  in  charge- 
of  the  train,  after  discovering  his  danger,  could,  by  the  exercise  of  proper 
care,  have  avoided  the  injury. 

2.  If  the  evidence  crmduces  in  any  degree  to  establish  the  right  of  recov- 
ery, it  is  improper  to  instruct  the  jury  to  find  -for  the  defendant,  but 
in  this  case,  admitting  all  the  testimony  to  be  true,  and  conceding  all  the 
inferences  fairly  deducible  from  it,  the  plaintiff  has  failed  to  make  ont 
his  case,  and  the  court  should  have  given  the  peremptory  instruction. 

John  McChord^  H.  \V.  Bruce  and  VVm.  Lindsay  for  appellant;  Rives  k 
Spalding  for  appellee. 

HUFFAKEB    V.    JONEH. 

Filed  November  18,  1891.     Appeal  from  Marion  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  affirming. 

Consideration  for  cotupromisf — As  a  general  rule  an  agreement  by  a  creditor 
to  accept  from  his  debtor  a  less  sum  than  is  due  him,  is  without  considera- 
tion and  will  not  be  enforced.  But  there  are  exceptions  to  this  rule,  and 
the  compromise  of  doubtful  claims  or  demands  which  are  in  litigation, 
irrespective  of  the  relative  merits  or  demerits,  will  be  upheld  as  upon  suffi- 
cient consideration. 

In  an  action  against  a  firm  the  plaintiff  obtained  judgment  against  one 
partner  who  was  insolvent,  and,  pending  a  defense  by  the  other,  made  a 
settlement  with  him  by  which  he  accepted  .">()  per  cent,  of  his  claim  in  full 
satisfaction  of  all  demands  against  both  pjirtners.  The  plaintiff,  without 
rescinding  the  contract  of  settlement,  or  paying  back  or  tendering  the 
money  received  by  him  from  the  one  partner,  now  seeks  to  enforce  the 
judgment  obtained  against  the  other.  Held  -That  before  attempting  the 
enforcement  of  the  judgment  the  plaintiff  should  place  the  parties  in  statu 
quo,  and  this  even  though  the  settlement  was  made  under  a  mistake  of  fact. 

('.  S.  Hill  and  Rives  &  Spalding  for  appellant;  Avritt  <fe  Russell  for  ap- 
pellee. 
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Long  &  Co.,  &i\  v.  Kkrrigax. 
{Filed  June  16,  181)1 — Xot  to  be  rei)ortf.cL), 

1.  One  in  the  actual  fosseasion  of  land  claimin;^  under  an  unrecorded  title  bond 
has  an  etjuitable  title  that  will  prevail  over  the  lek?al  rights  of  the  purchaser 
of  the  le^^nl  title,  who  claims  under  a  deed  of  record  acquired  after  the  exe- 
CDtioii  of  the  title  bond  and  the  delivery  of  possession  thereunder. 

2.  I'nrccorded  deeds  -Ad'erse  possession — The  statute  recjuirinpf  deeds  to  be 
recorded,  so  as  to  be  effectual  against  innocent  purchasers,  does  not  apply 
where  one  purchases  the  legal  title  to  land  at  the  time  it  is  in  the  actual 
possession  o.f  an<>ther.  who  i**  claiming  under  an  unrecorded  title  bond. 
The  actual  possession  of  such  cbiimant  is  notice  of  his  claim,  and  others, 
before  purchasing  the  legal  title,  must  inquire  as  to  the  character  of  his 
holding. 

3.  J*leadini:  -/s>v./<v/a'— In  an  action  by  a  plaintiff  against  two  defendants^ 
whose  rights  are  several,  the  answer  of  one  defendant,  admitting  the  truth 
of  plaintiffs  allegations,  is  not  evidence  against  the  other  defendant,  whose 
answer  denied  every  allegation  of  the  petition.  The  burden  is  on  plaintiff' 
to  establish  his  case  by  proof  against  such  defendant. 

4.  Evidence — Section  .'>27,  Civil  Code,  which  provides  that  where  a  writing 
purporting  to  be  the  act  of  a  party,  is  tiled  with  a  pleading  of  his  adversary, 
it  may  be  read  as  evidence  against  such  party,  unless  its  genuineness  is  denied 
by  affidavit,  made  before  the  trial  begins,  applief(only  to  such  writing  as  have 
been  executed  by  the  party  against  whom  it  is  proposed  to  read  them  as 
evidence.  If  the  writing  has  been  executed  by  another  than  the  party 
against  whom  it  is  to  be  read,  the  section  does  not  apply. 

.*>.  practice  in  civil  cases — K  party  taking  a  deposition  can  not  make  it  a 
part  of  the  record,  unless  he  files  it  or  lodges  it  with  the  clerk  for  filing 
before  the  case  is  submitted. 

6.  A  rehearing  will  not  be  granted  a  party  on  appeal  on  the  ground  that  the- 
record  was  defective  at  the  time  of  the  submission  of  the  case,  but  un- 
known to  the  party  to  be  so. 

Thin  mle  is  slightly  modified  as  to  this  case. 
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Brown,  Humphrey  &  Davie  and  Oneal,  Jackson  &  Phelps  for  ap- 
pellants. 

Albert  A.  StoU  and  Kohn,  Baird  &  Speckert  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judgje  Pryor. 

This  action  was  instituted  by  Patrick  Kerrijjan  to  enforce  an  ex- 
ecutory coniract  for  tlic  sale  of  a  lot  or  j^round  in  the  city  of  Louis- 
ville, to  which  the  executors  of  Wni.  Preston  and  the  appellants, 
Dennis  Ijon^  &  Co.,  were  made  defendants. 

Kerrijjan  claims  to  iiold  the  title  bond  of  Preston  for  a  convey- 
ance, and  alleges  that  the  api)ellants  are  claiming  title  in  some  way 
from  Preston.  He  maixes  the  executors  of  Preston  defendants,  and 
asks  that  they  be  required  to  convey  in  accordance  with  the  bond 
of  the  testator,  and  that  ne  be  quieted  in  his  title  as  agrainst  the 
claim  of  the  appellants,  alle^Mn<ir  that  he  was  in  the  possession  when 
Long:  acquired  title,  and  that  he,  Kerriji^ftn,  had  made  various  pay- 
ments to  Preston's  executors  on  his  contract  of  purchase  from  their 
testator. 

Long  &  Co.  answered,  denyin":  the  possession  of  the  property  by 
the  appellee,  and  tdso  that  he  held  a  bond  for  title  from  Preston,  or 
that  he  had  made  payments  on  the  lot  to  the  executors. 

The  executors  answer,  alle^in^  an  innocent  mistake  as  to  the  sale 
to  Long,  and  that  they  had  made  him  a  deed,  under  the  impression 
that  the  title  was  perfect  in  them.  That  they  had  been  payjng: 
taxes  on  the  i)roj)erty  since  the  purchase  by  the  appellee,  and  sup- 
posed the  pr(ij[)erty  belonj^ed  to  their  testator. 

The  appellants  hold  a  deed  of  record  piissing:  to  them  the  leoral 
title  from  Preston's  executors,  but  that  deed  is  junior  in  date  to  the 
bond  alle^'^ed  to  have  been  executed  to  the  appellee.  If  the  appellee 
has  a  bond  for  title,  and  was  in  the  actual  possession  when  Dennis 
Lonfj,  or  Lonji:  ct  (Jo.,  made  their  purchase  and  obtained  their 
deed,  the  equity  of  the  appellee  would  prevail  over  the  legal 
title.  This  is  tlie  settled  doctrine  and  needs  no  authority  in  support 
of  it. 

The  statute  requirin«:  deeds  to  be  recorded,  so  as  to  be  effectual  as 
against  innocent  purchasers,  has  no  application  where  the  equitable 
title  is  with  the  one  in  the  actual  possession,  and  the  title  and  pos- 
session acquired  before  the  purchase  t^y  theone  claiming  under  a  deed. 
The  possession  is  notice  to  the  purchaser,  and  he  must  make  inquiry 
as  to  the  manner  of  the  holding. 

It  seems  to  us,  however,  that  this  question  does  not  arise  in  the 
present  case.  There  is  nothing  in  the  record  showing  that  the  ap- 
pellee held  Preston's  bond  for  title,  or  any  proof  as  to  the  possession 
by  the  appellee,  except  the  testimony  of  l^ong,  and  those  he  has  in- 
troduced. The  answer  of  one  defendant  is  no  evidence  against 
another  defendant,  where  the  facts  are  controverted  as  in  this  case. 
There  is  an  entire  absence  of  proof  as  to  the  bond  or  the  possession 
by  the  appellee,  and  if  there  w^as  testimony  as  to  the  possession, 
there  is  none  as  to  the  existence  of  the  bond,  and  the  appellee,  being 
in  a  court  of  equity  asking  relief,  must  make  out  his  case. 

He  files  what  purports  to  be  a  copy  of  his  bond  from  Preston,  but 
the  appellant  denies  that  he  holds  such  a  bond,  or  that  they  have 
any  knowledge  or  belief  as  to  the  existence  of  the  bond.  It  is  man- 
ifest that  Long  had  no  notice  of  the  equity  of  the  appellee,  if  any  he 
has,  and  having  placed  in  issue  the  statements  of  the  petition  the 


Digitized  by  VjOOQ IC 


LONG    &    CO.,    &C.    V.     KERRIGAN.  435 

t>urden  was  on  the  plaintiff  to  make  out  his  case.  The  bond  for 
title  was  not  made  by  the  defendants.  Long  &  Co.,  but  by  Preston, 
and,  therefore,  can  not  be  read  as  genuine  against  them. 

Section  527  of  the  Code  provides  that  where  the  writing,  purport- 
ing to  be  the  act  of  a  party  Jind  filed  with  tfie  pieading  of  liis  ad- 
versary, it  may  be  read  as  evidence  unless  the  genuineness  of  the 
writing  is  denied  by  an  affidavit  made  before  the  trial  begins. 

The  plaintiff  was  asking  to  have  his  title  (luieted,  and  the  defend- 
ant resisting  on  the  ground  that  he  held  tne  detd  of  record.  It 
was  incumbent  on  the  pl^\intiff  to  make  out  his  case,  and  an  exami- 
nation of  the  record  shows  the  deed  to  the  defendant  and  no  testi- 
mony whatever  as  to  the  title  in  the  plaintitt..  The  judgment, 
therefore,  should  have  sustained  Lonji:\^  title,  and  then  adjusted 
the  equities  between  the  appellee  and  Preston's  executors. 

Reversed  and  remanded  for  proceedings  consistent  with  this  opin- 
ion. 

Judge  Pryor,  on  October  29th,  delivered  the  following  response  to 
petition  for  rehearing: 

In  this  case  the  appellee  moves  to  sot  aside  the  submission  as  well 
as  the  opinion  delivered,  because  the  record  fails  to  contain  nis 
depositions  taken  in  the  case.  With  this  motitm  is  the  athdavit 
of  the  chancellor  that  he  read  the  depositions  on  the  hearing. 
There  is  no  evidence*  before  us  that  these  depositions  were  filed 
with  the  clerk  before  the  order  of  submission,  or  that  they  were 
lodged  with  the  clerk  for  that  purpose  before  the  order  of  submis- 
sion was  entered;  but,  on  the  contrary,  the  affidavit  of  the  clerk, 
that  of  his  deputy  and  the  attorneys  for  the  appellant,  show  that 
they  had  not  been  filed,  or  lodged  for  filing,  before  the  submission. 
Besides  counsel  for  the  appellant,  in  their  brief  in  this  court, 
raised  the  question  that  there  was  no  proof  of  ♦he  fact  in  issue  by 
the  appellee  that  must  necessarily  prove  fatal  to  his  recovery  as 
against  Long.  A  party  taking  a  deposition  is  at  liberty  to  use  it  or 
not,  unless  his  adversary  should  insist  that  it  should  be  read  in  his 
behalf,  and  it  is  not  only  important  but  essential  to  a  party  taking 
depositions  to  have  them  in  the  case  when  submitted,  if  he  expects 
them  to  be  considered  as  a  i)art  of  the  record. 

The  case  referred  to  by  counsel,  with  reference  to  practice  in  this 
court,  bears  no  analogy  to  this  case.  In  that  case  several  errors 
were  assigned  by  the  appellant,  and  the  only  one  affecting  the  case 
and  causing  a  reversal  was  the  fact  that  one  of  the  defendants  had 
not  been  summoned,  the  clerk  failing  to  copy  the  process,  it  turned 
out  that  a  summons  had  been  served,  and  this  was  not  denied,  so  it 
would  have  been  useless  to  have  reversed  the  judgment  and  sent  it 
back,  with  directions  to  enter  the  same  judgment.  This  court  has, 
time  and  again,  denied  the  right  to  a  rehearing,  on  the  ground  that 
the  record  was  defective,  but  unknown  to  be  so  by  the  party  ask- 
ing it. 

In  this  case  the  clerk  certifies  that  he  did  not  copy  the  depositions 
for  the  appellee,  and  as  the  facts  appear  he  did  so  because  they  were 
not  part  of  the  record;  but  in  view  of  the  affidavit  of  the  chancellor 
we  make  this  an  exception  to  the  rule  of  practice  in  this  court,  and 
modify  the  opinion  to  this  extent  only.  That  if,  on  the  return  of  the 
ccue^  it  appears  that  the  depositions  for  the  appellee  were  on  file  at  the 
time  the  case  was  submitted,  or  at  that  time  had  been  lodged  with  the 
clerk  for  the  purpose  of  filing,  he  may  consider  them  and  render 
5uch  a  judgment  as  the  facts  authorize. 

We  have  not  the  depositions  before  us,  nor  have  they  been  ten- 
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dered  for  our  inspection.  If  the  depositions  were  not  filed,  or  lodered 
with  the  clerk  for  filing,  before  submission,  he  will  proceed  to  de- 
termine the  equities  between  the  appellee  and  Preston's  executors- 
as  directed  in  the  opinion  rendered. 


Hall  v.  Trustees  Cincinnati  Railway. 

{Filed  Oct.  8,  \mi—Not  to  be^revorted.) 

Railroads — Division  fences— Plcadittgs — There  is  no  obligation  imposed 
upon  railroads  by  thie  common  law  requiring  them  to  constroct  their  part 
of  the  division  fence  between  their  right  of  way  and  the  adjacent  lauds. 
Under  the  statute  an  adjacent  laud  owner  can  not  recover  damagHs  for  the 
railroad's  failure  to  construct  its  half  of  such  division  fences,  unless  he 
alleges  and  proves  that  he  has  constructed  or  offered  to  construct  his  half 
of  it.     A  petition  which  does  not  contain  such  allegation  is  defective. 

J.  F.  Askew  for  appellant. 

J.  E.  Cantrell  and  C.  B.  Simrall  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  alleged  in  the  petition  that  the  vendor  of  the  plaintiff  granted 
the  ri«:ht  of  w'ay  to  {he  defendant  (the  Cincinnati  Southern  Ri\ilway) 
for  its  railroad  over  a  certain  tract  of  land  in  the  county  of  Scott, 
which  the  plaintiff  now  owns;  that  the  railway  company  has  been, 
and  was  at  the  institution  of  the  action,  operating  its  road  through 
this  fanning  land,  and  that  it  required  for  the  protection  of  the 
crops  and  stock  upon  it  that  fences  should  be  constructed  along  de- 
fendants' line  of  road;  that  d(*fendants  refused  to  build  this  fence 
after  notice  to  do  so  to  plaintiff's  damage,  «fec. 

The  defendants  demurred  to  the  petition,  and  the  demurrer  hav- 
ing been  sustained,  the  action  was  dismissed.  The  statute  provides 
when  a  railroad  has  been  built  for  ten  years,  it  shall  build  its  half 
of  the  fence  after  notice,  just  as  other  parties  are  required  by  law  t<i 
do.  There  is  no  averment  that  the  appellant  has  constructed  or 
offered  to  construct  his  half  of  the  fence,  and  if  he  bus  not,  he  should 
not  be  allowed  to  recover  when  he  is  as  much  in  default  as  the 
defendant. 

There  are  several  sections  of  the  statute  on  the  title  of  inclosures 
that  regulate  the  duties  of  railroad  companies  on  this  subject.  This 
action  was  brought  under  section  2,  as  the  statements  of  the  petition 
do  not  bring  the  case  within  any  of  the  other  provisions.  If  there 
was  a  common  law  obligation  on  the  part  of  the  defendant  to  build 
this  fence  along  its  line,  then  the  action  could  be  maintained,  but 
we  know  of  no  such  duty  arising  from  principles  of  the  common 
law. 

Judgment  affirmed. 
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Johnson,  Ac.  v.  Park,  Ac. 
(Filed  Oct  13,  1891— iVb^  to  be  reported.) 

1.  Landlord  and  ienatit^  Trespass — Where  ft  person  enters  upon  land  and 
retains  it  in  his  possession,  tinder  a  lease  executed  by  one  claiming  to  be  the 
afi:ent  of  the  owner  and  who  he,  in  good  faith,  believes  to  be  the  authorized 
«gent  of  the  owner,  he  is,  in  legM  contemplation,  a  trespasser,  and  liable  in 
damages  for  his  unlawful  entry,  if  in  fact  the  alleged  agent  had  no  author- 
ity to  make  the  lease. 

2.  Unlawful  entry  and  retention  of  possession --Me.isure  of  damages — The 
measure  of  damages  for  an  unlawful  entry  upon  lan(),  and  the  retention 
«nd  cultivation  of  it  by  such  trespasser,  is  its  rental  value  during  the  period 
of  such  cultivation,  added  to  such  other  damages  as  are  sustained  by  the 
unlawful  entry  upon,  and  the  improper  cultivation  and  use  of,  the  land. 

3.  Same— Piejudicial  error — In  an  action  by  the  owner  against  such  tres- 
passer to  recover  damages  for  the  unlawful  entry  upon,  and  the  detention 
of  the  pos.«iession  of,  his  land,  the  defendant  claimed  that  his  entry  and 
-possession  were  made  under  a  lease  by  which  he  agreed  to  pay  $400  rent. 
The  verdict  was  for  plaintiff  for  %%Q^  for  rent  and  ^50  damages.  Hfld — 
Although  the  action  was  for  a  tort  and  not  to  recover  rent,  defendant  was 
not  prejudiced  by  the  verdict  and  judgment — the  measure  of  damages  being 
the  rental  value  of  the  laud  and  such  other  damages  as  plaintiff  had  sus- 
tained. * 

Peters  <fe  Tyler,  Stone  <fe  Sudduth  and  J.  H.  Ilazelrigg  for  appel- 
lants. 

Thos.  Turner,  C.  Cyrus  Turner,  Wood  &  Day  and  V.  B.  Young 
for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  commenced  April  24,  1886,  by  appellees,  E.  &  L. 
B.  Park,  husband  and  wife,  to  recover  damages  of  appellants  for 
alleged  unlawful  entry  upon  and  taking  possession  of  her  land,  by 
breaking  fences,  and  plowing  up  fields  and  grass  lands.  Supple- 
naental  petitions  were  subsequently  filed,  one  of  them  on  May  16, 
1887,  in  which  it  was  stated  the  defendants,  now  appellants,  had 
<;ontinued  the  alleged  unlawful  yjossession  of  and  trespavSses  upon 
iiaid  land  up  to  March  1,  1887,  and  judgment  for  damages  sustained 
thereby  was  prayed  for. 

The  verdict  rendered  was  in  terms  for  $400  for  rent  of  the  land  for 
the  year  1880,  and  $oO  damages.  And  it  is  contended  that  as  the 
:aeti6n  was  not  to  recover  rent,  but  in  form  and  substance  an  action 
of  tort,. sounding  wholly  in  damages,  the  defendants  were  entitled  to 
judgment,  notwithstanding  the  verdict  and  that  the  court  erred  in 
overruling  their  motion  therefor,  as  well  as  instructing  the  jury  they 
could  return  such  verdict. 

It  was  both  adniitted  and  proved  that  the  defendants  did  actually 
<;ultivate  the  land  for  one  year,  beginning  March  1,1886,  and  the 
defense  to  the  action  was  based  upon  an  alleged  contract  by  which 
it  was  leased  to  them  for  that  period,  and  the  issue  of  fact  between 
the  parties,  tried  and  determined  by  the  jury,  was  whether  such 
contract  was  made.  It  seems  to  us  that  if  the  entry  was  wrongful, 
the  criterion  of  recovery  was  the  rental  value  of  the  land,  of  which 
plaintiffs  had  been  deprived  by  such  entry  and  continued  occupation, 
added  to  such  other  damages  as  were  sustained  by  the  wrongful 
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entry  and  injury  done  to  the  land,  by  improper  cultivation  and 
treatment  of  it.  And  as,  by  the  contract,  they  rely  on  defendants* 
agreement  to  pay  $400  for  such  rent  of  the  place,  we  do  not  see  how 
they  were  prejudiced  by  the  mode  adopted  by  the  jury  in  iixine  the 
amount  plaintiffs  were  entitled  to  recover.  And  at  last,  the  ques- 
tion, and  only  one  of  substance  in  the  case,  is  whether  the  plaintiff 
were  entitled  to  recover  damages  for  the  unlaw^ful  entry  and  injury 
done  to  the  land.  And  the  determination  of  that  depends  upon^ 
whether  there  was  a  binding  contract  of  lease  between  the  parties- 
It  appears  that  appellees  reside  in  the  State  of  Missouri,  and  Mrs- 
Everett,  a  sister  of  Mrs.  Parlt,  owner  of  the  land,  resides  in  Mont- 
gomery county,  where  it  is  situated.  And  the  main  and  decrisive 
question  is  whether  Mrs.  Everett  was  authorized  as  agent  of  Mrs. 
Park  to  make  and  complete  the  contract  relied  on  by  the  defend- 
ants, which  is  a  written  obligation,  signed  by  the  three  defendants,, 
to  cultivate  the  land  as  therein  mentioned,  for  one  year  from  March 
1,  1880,  and  to  pay  the  stipulated  rent  of  $400. 

There  is  some  discrepancy  between  the  evidence  of  Mrs.  Everett 
and  that  of  the  defendants  as  to  what  did  take  place  between  her 
and  Mrs.  Johnson,  the  one  defendant  w^ho  was  the  principal  nego- 
tiator, in  reference  to  the  leasing.  She  admits  the  obligation  was 
written,  signed  and  delivered  to  her  by  the  defendants,  but  denie»^ 
she  was  authorized  to  accept  it  and  close  the  contract,  but  received  it 
to  be. sent  on  to  Mrs.  Park  for  acceptance  or  rejection  of  the  proposi- 
tion, and  she  did  so  send  it,  but  it  was  rejected.  And  this  contro-^ 
versy  is  caused  by  the  entry  of  defendants  on  the  land,  alleged  by 
plaintiffs  wrongful,  before  the  answer  of  Mrs.  Park  could  be  received, 
On  the  other  hand,  the  defendants,  principally  Johnson,  testify  Mrs. 
Everett  was  the  autho-ized  agent,  anci  so  informed  them,  and  as- 
such  agent  accepted  the  proposition  and  consented  for  them  to  take 
possession  of  the  land. 

But  it  does  not  seem  to  us  material  what  occurred  between  Mrs^ 
Everett  and  the  defendants,  unless  she  was  agent  of  Mrs.  Park  to 
lease  the  land,  for  neither  her  words  or  acts,  without  the  presence^ 
or  confirmation  of  Mrs.  Park,  were  sufttcient  to  show  her  authority 
as  agent  to  make  the  contract. 

There  is  no  substantial  proof  in  the  record  that  Mrs.  Everett  wa» 
authorized  as  agent  of  her  sister  to  make  the  contract;  on  the  con- 
trary, they  both  testify  she  was  not,  nor  do  the  circumstances  proved 
show  that  Mrs.  Park  agreed  or  intended  for  her  sister  to  enter  into 
and  complete  or  contract  for  lease  of  the  land  without  her  own  sanc- 
tion and  approval.  And  such  being  the  state  of  case,  it  follows  the 
defendants  were  not  justified  in  accepting  and  tre>^ting  Mrs.  Everett 
as  either  general  or  special  agent  to  make  the  contract,  and  in  enter- 
ing on  the  land  by  her  direction  or  permission,  even  if  it  had  been 
given.  And  if  no  en  forcible  contract  was  made,  in  relerence  to- 
which  the  issue  under  proper  instruction  was  submitted  to  and  de- 
termined by  the  jury,  the  only  remaining  question  was  as  to 
amount  plaintiffs  were  entitled  to  recover,  for  whether  the  entry 
was  made  in  good  faith  or  not,  it  was  in  legal  contemplation  a  tres- 
pass. And  the  main  and  decisive  issue  of  fact  having  been  prop- 
erly submitted,  it  is  needless  to  inquire  whether  the  court  erred  in 
reference  to  giving  other  improper'or  refusing  additional  and  proper 
ones  offered. 
Judgment  affirmed. 


Digitized  by  VjOOQ  IC 


L.    &    N.    R.    R.    CO.    V.    COMMONWEALTH.  439 

L.  A  N.  R.  R.  Co.  V.  Commonwealth. 
{Filed  Oct.  13,  1891.) 

1.  Appeals — When  appellant,  fails  to  make  a  motion  or  iile  (grounds  for  a 
new  trial  in  a  penal  action,  the  only  question  that  can  be  considered  bn 
appeal  is  the  snffloiency  of  the  pleadings  to  snstain  the  verdict  and  judg- 
ment. 

2.  Railroads — Repairing  track  on  S^xbbaih  day — A  railroad  company  may 
on  the  Rabbath  day  repair  any  part  of  itd  track  that  has  suddenly  becom<> 
unsafe,  without  violating  the  statute  prohibiting  work  on  that  day,  when 
the  failure  to  make  such  repairs  would  endanger  the  safety  of  the  passen- 
gers or  property  committed  to  its  charge.  But  it  may  not  on  the  Sabbath 
day  make  the  ordinary  and  usual  repairs  or  renewal  of  its  road  that  might, 
with  equal  safety  to  the  passengers  and  property  in  its  charge,  be  made  on 
any  other  day.     Such  work  is  nbt  "work  of  necessity  or  charity." 

3.  Pleadings  — Legal  (one  nsiom —In  a  penal  action  against  a  railroad  com- 
pany for  causing  certain  work  to  be  done  on  the  Sabbath  day.  an  allega- 
tion  that  such  work  was  done  on   the day  of  a  certain  month,  which. 

was  a  Sabbath  day,  is  sufficiently  specific  as  to  the  dny  of  the  month  on 
which  the  work  was  done.     Such  allegation  is  not  a  legal  conclusion. 

An  allegation  that  the  work  •*wa8  not  work  of  charity  or  necessity"  is  an 
allegation  of  fact  and  not  a  legal  conclusion.  Bat  where  the  facts  set  out 
in  the  petition  show  that  the  work  was  **of  charity  or  necessity,"  a  demur- 
rer to  the  petition  should  be  sustained. 

Lyttleton  Cook,  Jeff.  Henry  and  Win.  Lindsaj'  for  appellant. 
J.  G.  Craddock,  P.  W.  Hardin  and  W.  J.  Hendrick  for  appellee- 
Appeal  from  Green  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  brought  this  penal  action,  in  pursuance  of  section  11^ 
title  1,  of  the  CYiininal  Code,  to  recover  the  penalty  denounced  by 
section  10,  article  17,  chapter  29,  of  the  General  Statutes,  for  violat- 
ing the  Sabbath  day.  A  verdict  and  judgment  having  been  ren- 
dered against  the  appellant,  and  it  having  failed  to  make  a  motion 
or  file  any  grounds  for  a  new  trial,  its  appeal  can  only  be  considered 
with  reference  to  the  sufficiency  of  the  pleadings  to  sustain  the  ver- 
dict and  judgment.    10  Bush,  451. 

The  petition  discloses  that  on  the daj^  of ,  it  being 

the  Sabbath  day,  in  the  year  1887,  the  appellant  eniploye^i  thirty 
persons,  whose  names  were  unknown  to  the  appellee,  in  handlings 
and  distributing  <Toss-ties  along  its  track  in  **Green  county.'' 

A  motion  wao  made  to  compel  the  appellee  to  insert  the  day  of 
the  month  in  the  petition,  which  was  overruled.  This  action  of 
the  court  was  correct.  For  the  reason  that  the  time  when  the  fact 
happened  is  not  a  constituent  part  of  the  cause  of  action,  except  per- 
haps in  reference  to  the  statute  of  limitations,  and  that  question  does 
not  arise  in  this  case,  except  it  is  an  essential  fact,  in  order  to  con- 
stitute the  offense,  that  the  fact  must  happen  on  the  Sabbath  day, 
and  it  is  alleged  that  the  fact  happened  on  the  Sabbath  da3\  It  is 
said,  however,  that  it  not  being  alleged  that  the  fact  happened  on  a 
certain  day  of  the  month,  and  the  allegation  that  the  fact  happened 
on  a  Sabbath  day  being  merely  a  conclusion  of  the  pleader,  the  pe* 
tition  is  defective.  Ifseems  to  us,  however,  that  the  allegation  is 
an  allegation  of  fact.  To  say  that  this  or  that  was  done  on  the  Sab- 
hath  day,  or  this  is  the  Sabbath  day,  is  the  assertion  of  a  fact,  and 
not  a  mere  conclusion.    It  is  true  one  may  be  mistaken  about  the 
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uisserted  fact  so  as  to  any  asserted  fact;  but,  nevertheless,  a  fact  is  as*- 
.«erted.  It  is  also  said  the  allegation  "was  not  a  work  of  necessity 
ot  charity,"  is  but  the  conclusion  of  the  pleader. 

But  it  seems  to  us  that  this  allegation  is  an  alle^ration  of  fact,  not 
a  mere  conclusion.  The  acts  complained  of  are  specifi(»ally  set  forth, 
and  it  is  alleged  that  they  were  not  acts  of  necey^ity  or  charity.  If 
it  appeared  from  the  acts  set  forth  as  having  been  done  on  the  iSab- 
bath  day,  that  they  were  a  '*work  of  necessity  or  charity,"  the|)eti- 
tion  would  be  deniurable.  notwithstanding  the  allegation  that  ihey 
were  not  a  **work  of  necessity  or  charity.'* 

This  would  not  be  for  the  reason  that  the  alk  gation  **not  a  work 
of  necessity  or  charity"  was  but  a  conclusion  of  the  pleader,  but  for 
the  reason  that  as  it  appeared  from  the  acts  set  forth  that  it  was  a 
work  of  necessity  or  charity,  and  the  allegation  that  it  was  not,  al- 
though an  allegation  of  fact,  was  inconsistent  with  such  allegation, 
hence  it  was  neutralized. 

But  it  does  not  appear  from  the  alleged  facts  that  it  was  necessary 
to  perform  the  work  on  that  Sabbath  day.  It  is  true  that  this  court 
has  decided  that  running  a  passenger  train,  Ac,  on  the  Sabbath  day 
was  a  work  of  necessity.  The  court  saying,  **the  law  regards  that 
as  necessary  which  the  common  sense  of  the  country,  in  its  ordinary 
mode  of  doing  business,  regards  as  necessary."  Commonwealth  v. 
L.  &  N.  K.  R.  Co.,  80  Ky.^  291. 

It  is  also  true  that  the  company  would  be  excusable  for  reimiring 
any  part  of  its  track  on  the  Sabbath  day  that  was  suddenly  ren- 
dered unsafe  and  delay  might  endanger  the  safety  of  passengers  or 
property  in  its  charjge,  and  if  it  failed  to  make  the  repair  on  that 
day  because  of  the  fact  that  it  was  the  Sabbath  day,  and  injury  were 
to  befall  the  passengers  or  property  in  its  charge,  in  consequence  of 
such  failure,  the  company  would  be  responsible.  But  this  rule  does 
not  apply  to  the  making  of  the  ordinary  repairs  of  its  track  that, 
having  in  view  the  safety  of  the  passengers  and  property  in  charge, 
can  oe  done  on  any  other  day  than  Sunday  with  equal  safety.  As 
intimated,  it  does  not  appear  from  the  facts  stated  that  this  could 
not  have  been  done  on  any  other  day  than  the  Sabbath. 

The  judgment  is  affirmed. 


Commonwealth  v.  Adams. 
{Filed  Oct.  15,  1891.) 

Cn'mitKil  /(i7i> — C/mvt^t'  of  offense  charged  in  imiictvtcui  hv  court ~Ki\^t  the 
grand  jury  has  returned  an  inlictment,  charjfin^  a  certain  crime,  the  trial 
court  can  not,  either  with  or  without  the  consent  of  the  accused,  alter  the 
indictment  so  as  to  cause  it  to  charge  a  diflferent  offense.  The  i?rand  jury 
alone  is  vested  with  authority  to  determine  for  what  offense  a  person  shall 
i>e  arraigned  and  tried. 

P.  W.  Hardin  and  \V.  J.  Hendrick  for  appellant. 

W.  J.  Cruce  for  ap[>ellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt! 

The  charge  in  the  indictment  as  returned  by  the  grand  jury  was 
forgery. 
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In  considering:  the  defendant's  demurrer  to  it  the  eourt  expressed 
a  doubt  as  to  its  sufficiency  to  support  a  conviction  for  that  offense, 
but  was  of  the  opinion  that  the  facts  stated  were  sufficient  to  consti- 
tute the  offense  of  obtaining  goods  under  false  pretenses. 

Thereupon  the  defendant  consented  that  the  charge  in  the  indict- 
ment might  be  changed  from  forgery  to  obtaining  goods  under  false 
pretenses,  and  it  was  done  by  direction  of  the  court.  It  is  daimect 
that  this  was  done  without  the  defendant's  consent,  his  attorney 
merely  agreeing  to  it  without  consulting  him.  The  order  of  court 
shows  otherwise,  however,  and  as  this  record  stands,  it  must  be  ac- 
<;epted  as  true. 

The  prosecuting  attorney  objected  to  the  change,  and  after  it  was 
made,  moved  to  refer  the  case  to  the  grand  jury,  but  this  was  re- 
fused. 

The  State  by  this  appeal  asks  that  the  action  of  the  court  be  re- 
viewed. 

The  sole  question  is  whether  the  court  had  a  right  to  make  the 
•change. 

The  offenses  of  forgery  and  obtaining  goods  under  false  pretenses 
are  distinct.  Both  existed  at  the  common  law,  and  if  the  court 
oould  make  the  change,  then  it  had  the  power  to  say  that  the  ac- 
<?used,  if  he  consented,  could  be  tried  upon  a  charge  different  from 
that  found  by  the  grand  jury.  8uch  a  practice,  were  it  lawful, 
would  certainly  not  he  a  desirable  one. 

The  law  creates  courts  and  defines  their  powers.  Consent  can  not 
authorize  a  judge  to  do  what  the  law  has  not  given  him  the  power 
to  do.  The  act  of  the  court  in  this  instance  was  not  a  mere  irregu- 
lar exercise  of  a  power.  If  so,  consent  would  have  cured  it;  but  it 
was  an  act  beyond  its  power. 

It  is  the  sole  province  of  the  grand  jury  under  our  law  to  find  an 
indictment.  It,  and  not  the  court,  must  say  upon  what  charge  the 
party  shall  be  arraigned. 

The  grand  jury  had  not  accused  the  defendant  of  obtaining  goods 
under  false  pretenses,  but  with  the  crime  of  forgery,  an(i  the  judge 
had  no  power  to  assume  its  duties  and  alter  the  charge  as  fixed 
by  it. 

There  is  a  total  want  of  power  to  thus  act.  Such  a  power  is  un- 
known to  the  law,  and  the  act  not  in  conformity  to  the  law  of  the 
land. 

If  the  judge  could,  with  the  consent  of  the  defendant,  thus  alter 
this  charge,  there  is  no  reason  why  a  judge  may  not  in  any  case 
usurp  the  functions  of  the  grand  jury,  and  change  the  nature  of  any 
offense  as  fixed  by  its  presentment,  provided  the  party  accused  con- 
sents to  the  alteration. 

Such  a  practice  would  be  contrar^^  to  good  policy.  While  we 
point  with  pride  to  the  fact  that  the  judiciary  of  this  State  has  been 
singularly  free  from  corruption,  and  the  conduct  of  the  distinguished 
judge,  whose  accion  is  in  qut^stion,  has  given  additional  lustre  to 
this  reputation,  yet,  to  virtually  divest  the  grand  jury  of  the  right 
to  say  for  what  a  n)an  shall  be  tried,  and  strip  it  of  a  power  which, 
in  our  State,  it  has  always  nossesserl  and  vest  it  in  one  man,  would, 
In  our  opinion,  be  highly  dangerous  to  the  public  interests,  and  is 
unquestionably  in  violation  of  the  law. 

This  opinion  is  ordered  to  be  certified  to  the  lower  court  as  the  law 
of  the  case. 
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American  Acxtidknt  Company  op  Louisville  v.  Reigest. 
{Filed  Oct.  17,  1891.) 

1.  Appeals — Void  Order — An  order  by  a  court  );ranting  an  appeal  from  a 
JDdg^ment  at  a  term  Bobseqnent  to  that  at  which  it  was  rendered  is  abso- 

.  lutely  void.  Such  order  granting  the  appeal,  the  execution  by  appellant  of 
a  superKedens  bond,  and  the  iBsual  of  a  supersedeas  by  the  clerk  of  the 
trial  court  are  all  void  acts,  which  do  not  prevent  the  enforcement  of  the 
judgment. 

2.  Sijvie— Estoppel — An  order  of  appeal  so  granted  and  the  supersedeas  so- 
issued  being  absolutely  void,  there  is  no  appeal  pending  in  this  court  that 
can  be  dismissed  with  damages,  on  the  ground  that  it  was  "irregularly 
granted.*'  Appellant  is  not  estopped  by  the  execution  of  the  supersedeas 
bond  to  deny  the  validity  of  the  order  granting  the  appeaL  The  order  and 
the  issual  of  the  supersedeas  were  acts  of  the  court. 

T.  H.  Hines  and  Whitaker  &  Robertson  for  appellant. 

E.  W.  Hines  and  A.  M.  <&  J.  Cochran  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  motion  to  dismiss  an  appeal  with  ten  per  cent,  damages, 
upon  the  ground  that  it  was  improperly  granted  by  the  lowrr  court. 

The  order  allowing  the  appeal  was  made  upon  a  liiotion  entered 
at  a  term  subsequent  to  the  judgment,  and  to  the  order  overruling^ 
the  motion  lor  a  new  trial. 

The  Civil  Code,  section  734,  provides  that  an  appeal  shall  be 
granted  as  a  matter  of  right  by  the  court  rendering  the  judgment, 
on  motion  made  during  the  term  at  which  it  is  rendered  or  thereafter 
by  the  clerk  of  this  court. 

Section  757  gives  the  right  to  the  appellee  when  it  appears  from 
the  record  that  an  appeal  has  been  *'improperly  granted,"  to  move 
to  disn)iss  it,  and  section  764  provides:  **Cpon  the  affirmance  of,  or 
the  dismissal  of,  an  appeal  from  a  judgment  for  the  payment  of 
money,  the  collection  of  which  in  whole  or  part  has  been  supei'seded, 
as  i)rovid(d  in  chapter  2  of  this  title,  ten  per  cent,  damages  on  the 
amount  superseded  shall 'be  awarded  against  the  appellant.'' 

The  appellee  contends  that  the  appeal  was  ^'improperly  granted,*' 
and,  therefore,  by  the  terms  of  the  statute  it  must  not  <mly  bs  dis- 
missed, but  the  judgment  having  been  for  money,  and  a  supersedeas 
bond  exe<*uted  and  supersedeas  issued,  the  allowance  of  the  dam- 
ages necessarily  follows  the  dismissal. 

Undoul)tedly  the  court  had  no  right  to  entertain  the  motion  or 
grant  the  appeal  at  a  term  of  court  subsequent  to  the  judgment  and 
overruling  of  the  motion  for  a  new  trial.  This  is  conceded  by  the 
appellant,  but  it  insists  that  the  order  allowing  it  was  void,  and  that, 
therefore,  the  execution  of  the  suj>ersedeas  bond  before,  and  the 
issual  of  the  supersedeas  by,  the  clerk  of  the  lower  ctiurt  were  void 
acts,  which  did  not  prevent  the  enforcement  of  the  judgment. 

The  order  granting  the  appeal  was  a  nullity.  City  of  Bowling" 
Green  v.  Klrod,  14  Bush,  216;  Wright,  &c.  v.  Woolfolk,  14  Bush, 
308. 

The  Code  expressly  declares  that  after  the  expiration  of  the  term 
at  which  the  judgment  is  rendered,  an  appeal  must  be  granted  by 
the  clerk  of  this  court.  The  lower  court  has  no  longer  any  power  in 
the  matter.  For  any  such  purpose  there  is  no  cause  pi^nding  before 
it,  and  if  it  assumes  to  act,  it  is  coram  non  judice,         ^  ^ 
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Its  order  is  in  le^al  effect  iiq  order.  Being  void,  it  has^no  leg^al 
existence. 

Freeman,  in  his  work  on  Judprments,  section  117,  says:  "A  void 
judgment  is  in  legal  effect  no  judgment.  By  it  no  rights  are  di- 
vested. From  it  no  rights  can  be  obtained.  Being  worthless  in 
itself,  ail  proceedings  founded  upon  it  are  equally  worthless.  It 
neither  binds  nor  bars  any  one.  All  acts  performed  under  it,  and 
all  claims  flowing  out  ol  it,  are  void." 

As  the  order  was  absolutely  void,  it  can  not  properly  be  said  that 
an  appeal  was  * 'improperly  granted." 

None  was  granted  either  properly  or  improp?rly.  It  is  the  same 
as  if  no  order  had  been  made.  This  being  so,  there  is  no  appeal 
pending  to  be  dismissed. 

It  can  not  be  correctly  said  that  the  party  having  obtained  the 
void  order,  and  havin^r  acted  under  it  by  executing  a  supersedeas 
bond  before  the  clerk,  is  estopped  to  deny  its  validity.  In  the  ab- 
sence of  an  order  allowing  an  appeal,  no  bond  could  be  taken  or 
sufiersedeas  issued,  as  provided  in  the  statute.  The  order  being 
void,  there  was  none. 

It  was  not  the  act  of  the  pirty,  but  of  the  court,  ani  a  judg.uent 
or  order  of  court  to  serve  as  an  estoppel  must  proceed  from  one  hav- 
ing jurisdiction. 

If  a  party  sues  in  a  court,  and  the  stiU  goes  to  judgment  against 
him,  yet  if  the  court  had  no  jurisdiction,  its  action  is  wholly  void, 
and  the  party  may  still  resort  to  the  proper  tribunal.  Freeman  on 
Judgments,  section  264. 

The  order  purporting  to  grant  the  app3al  was  not  binding  upon 
the  other  party,  and  being  altogether  void  was  ineffectual  to  work 
an  estoppel  or  for  any  purpose  whatever. 

•  There  was  not  even  colorable  authority  to  make  it.  It  was  ex- 
pressly forbidden  by  the  statute,  and  had  no  more  validity  than  if 
it  had  been  made  by  a  private  individual. 

Whether  the  bond  is  valid  as  a  common  law  obligation  is  not  a 
question  before  us,  and  what  has  been  said  must  be  regarded  as  re- 
lating only  to  whether  anjj  appeal  is  pending,  which  may  be  dis- 
missed, anfl  whether  any  valid  statutory  bond  with  supersedeas 
ever  existed  authorizing  the  allowance  of  damages. 

In  our  opinion  there  is  no  appeal  pending,  and  the  motion  is, 
therefore,  overruled. 


O.  «&  N.  R.  R.  Co.  V.  Griffith,  Ac. 
{Fi/ed  Oct.  17,  1891.) 

1.  D^rcfs — Habendum — Where  there  is  n  conflict  in  a  deed  between  the 
firrantinf;  clause  and  the  habendum^  the  (^rantin^  claaso  will  control,  unless, 
from  the  whole  instrument,  it  appears  that  the  habendum  expresses  the  true 
intent  of  the  parties  thereto. 

2.  Grant  of  possessory  right  to  land  on  condition — Where  the  owners  of  a  tract 
of  land  grant  the  right  to  the  possession  of  a  part  of  it  to  a  railroad  com- 
pany, in  consideration  of  the  latter's  agreement  to  erect  a  depot  thereon, 
the  company's  right  to  the  possession  of  the  land  will  cease  when  the  depot 
18  moved  therefr(»m. 

3.  Slime — Construction  of  deed^T\\e  grantors,  in  consideration  of  a  railroad 
company^  agreement  to  IcKsate  its  depot  on  certain  land,  conveyed  the  pos- 
sessory right  to  said  land  to  the  company  for  the  use  of  *'8aid  depot,  nyi^hina 
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shops  and  other  railroad  parposes,"  to  hold  the  same  for  the  ase  of  said 
depot  and  other  railroad  purposes  so  long  as  it  should  be  nsed  for  said  par- 
poses,  Jbc  H^id—T\ih%  when  the  road  ceased  to  use  the  ^ronnd  as  a  site  for 
its  depot  the  possession  of  the  land  reverted  to  the  (i^rantors,  althoagh  it 
was  still  nsed  for  switches,  &e.  The  words  ^'machine  shops"  and  *^other  rail- 
road purposes"  do  not  indicate  an  additional  consideration  for  the  grant, 
bnt  merely  limit  the  use  of  the  land  to  railroad  purposes  alone,  and  confer 
the  privilege  of  using  it  for  such  purpose  in  conjunction  with  its  use  as  a 
depot. 

W.  F.  Browder  for  appellant. 

Sweeney,  BIlis  &  Sweeney  and  Weir,  Weir  <t  Walker  for  appel- 
lees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  January  20,  1869,  owned  a  lartye  body  of  land  in 
Daviess  county,  imnieJiately  outside  of  the  city  of  Owensboro. 
This  land  is  crossed  by  the  Owensboro  <fe  Nashvifle  Railroad,  then 
the  Owensboro  cV  Russellville  Railnnd,  and  appellees  being:  desir- 
ous of  securing  the  depot  for  Owensboro  on  said  land,  which,  as 
they  believed,  would  enhance  the  value  of  their  remaining:  land, 
granted  to  the  appellant  the  v'x^ht  to  the  possession,  not  the  fee,  to 
three  acres  and  a  fraction  of  an  acre  of  said  land.  The  contention 
of  the  appellant  is  that  it  had  the  rig:ht  to  remove  the  depot  and 
hold  the  possession  of  the  ground  for  other  railroad  purposes 
{switching,  Ac,  being  the  uses),  notwithstanding  it  had  removed 
the  depot  about  a  mile  to  another  part  of  the  city. 

The  granting  clause  is  as  follows:  "That  the  party  of  the  first 
part,  for  and  in  the  considertion  that  the  second  party  has,  and 
does  hereby  agree  to  locate  the  Owensboro  depot  of  the  said  road  on 
the  ground  herelnatter  mentioned,  havegranted  and  by  these  presents 
do  grant  to  the  said  party  of  the  second  part,  for  the  use  of  said 
depot  and  machine  shops  and  other  railroad  purposes,  the  follow- 
ing i)arcel  of  ground,  lying,"  Ac.  The  habendum  is  as  follows:  '*To 
have  and  to  hold  said  parcel  of  ground  for  the  use  of  said  railroad 
•depot  and  other  railroad  purposes,  such  as  they  may  deem  proper, 
to  the  said  party  of  the  second  part,  so  long  as  the  same  shall  be  used 
for  said  purposes.  But  in  the  event  the  said  railroad  shall  discon- 
tinue, the  said  point  as  a  depot  for  the  said  road,  and  said  ground 
shall  no  longer  be  useful  for  said  purposes,  or  should  the  road  be 
discontinue(l  when  built,  then  SHid  Gritfith  and  Sweeney  have  the 
right  to  resume  the  possession  of  said  property,  allowing  to  said 
railroad  company  the  right  to  remove  any  improvements  they  may 
have  put  thereon,  or  in  default  of  this,  and  at  the  election  of  the 
said  railroad  company,  it  may,  by  paying  to  Griffith  and  Sweeney  the 
present  value  of  said  property,  entitle  itself  to  the  absolute  fee-sim- 
ple, and  said  Griffith  and  Sweeney  will,  in  this  contin«:ency,  execute 
any  further  conveyance  that  may  be»  neca^sary  to  such  vesting  of 
the  absolute  title." 

As  said,  the  appellees  being  the  owners  of  a  large  landed  estate 
adjoining  Owensboro,  and  hoping  that  if  the  railroad  depot  was 
located  on  a  part  of  it,  that  that  fact  would  invite  enterprise  in  that 
direction  and  cause  their  remaining  land  to  he  enhanced  in  value, 
they  granted  the  |K)ssessory  right  to  said  piece  of  land  to  the  appel- 
lant, upon   the   sole    consideration,   that    it  would   erect   a  depot 
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building  thereon,  and  it  would  follow  as  a  matter  of  course  that  the 
possessory  right  thus  granted  was  not  to  last  longer  than  said  piece  of 
ground  was  used  as  a  depot  ground.  For  the  consideration  of  the  pos- 
sessory grant  was  the  erection  of  a  depot  on  the  land,  and  it  follows 
as  a  matter  of  course  if  the  consideration  ceased,  the  possessory 
right  would  cease  also,  and  the  possession  would  revert  to  the 
grantors. 

But  the  grantors,  not  willing  to  leave  their  rights  in  this  regard  to 
construction  merely,  stipulated  ihat  this  possessory  grant  was  *'for 
the  use  of  said  depot,  machine  shops  and  other  railroad  purposes.'^ 
This  language  is  explicit,  that  the  sole  consideration  of  the  posses- 
sory grant  was  the  building  of  the  depot  and  its  use  as  such  upon 
said  ground,  and  the  latter  expression  in  the  clause  quoted,  "machine 
shops  and  other  railroad  purposes,*'  was  not  an  additional  considera- 
tion for  the  possessory  s:rant,  but  as  a  limitation  of  the  use  of  the 
ground  to  railroad  purposes  alone. 

The  habendum  further  shows  that  the  erection  of  a  depot  on  the 
ground  and  its  continuing  use  as  a  depot  was  the  sole  consideration  of 
the  possessory  grant,  and  the  other  uses  to  which  the  ground  might 
be  applied  were  merely  privileges  that  might  be  used  in  conjunction- 
with  its  use  as  a  depot,  and  not  independently  of  that  use.  The 
habemhim  reads:  *'To  have  and  to  hold  said  parcel  of  ground  for  the 
use  of  said  railroad  depot,  and  other  railroad  purposes,  such  as  they 
(it)  may  deem  proper  to  the  said  party  of  the  second  part,  as  long  as 
the  same  shall  be  used  for  said  purposes.'' 

Here  again  are  the  distinct  declarations,  the  first  of  which,  evi- 
dently referring  to  the  consideration  for  the  grant,  that  the  appellant 
is  to  hoUl  the  parcel  of  ground  for  the  use  of  the  depot,  and  the 
other  referring  to  the  privilege  to  use  the  land  for  such  other  rail- 
roa<i  purposes  as  the  appellant  might  deem  proper,  are  repeated. 

The  next  clauses  are;  '*But  in  the  event  the  said  railroad  shall 
discontinue  the  said  point  as  a  depot,  and  said  grant  shall  no  longer 
be  useful  for  said  purposes,"  &c.,  the  appellees  **have  right  to  re- 
sume the  possession  of  said  proi)erty."  It  is  contended  that  the 
latter  clause,  to- wit:  **and  said  grant  shall  be  no  longer  useful  for 
said  purposes,"  enlarge  the  right  of  the  appellant  to  hold  the  pos- 
session of  said  proi)erty  as  long  as  it  may  be  used  for  any  railroad 
purposes  whatever,  notwithstanding  it  has  ceased  to  use  the  land  as 
a  depot. 

This  contention  is  not  tenable.  If  it  was,  it  would  enlarge  and 
contradict  the  consideration  ol  thegrant  to  such  an  extent  as  to  totally 
destroy  it.  For  property  might  be  useful  to  the  appellant  for 
many  railroad  purposes  that  would  lessen  or  destroy  the  value  of 
other  adjoining  property,  instead  of  enhancing  its  value;  and,  as 
said,  the  enhancement  of  the  value  of  the  appelleas'  adjoining  prop- 
erty being  the  sole  consideration  for  the  grant  of  the  land  for  the 
purpose  of  a  depot,  its  object,  if  the  contention  of  the  api)ellant  be 
allowed,  would  be  defeated,  and  to  allow  the  appellant  to  hold  pos- 
session of  the  property,  notwithstanding  it  had  defeated  the  consid- 
eration, would  be  allowing  them  to  hold  the  possession  of  appellees 
property  without  any  consideration  therefor.  As  intimated,  to  al- 
low the  contention  of  the  appellant  a  conflict  between  the  granting 
clause  and  the  habendum  would  be  presented.  And  in  such  case  the 
rule  is  well  settled  that  the  habendum  must  yield,  unless  a  contrary 
intention  appears,  and  such  intention  thus  api>earing,  the  habendum 
must  control.  As  said,  such  intention  does  not  appear  in  this  case^ 
but  the  contrary  intention  is  manifest. 

The  Judgment  is  affirmed. 
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Bennyfield  V.  Commonwealth. 
(nied  Oct.  22,  1891— iVb^  to  be  reported.) 

1.  Self-defense — One  indicted  for  murder  should  not  be  denied  the  benefit 
of  hifl  plea  of  self-defense  because  he  made  a  trivial  remark,  merely  as  a 
joke  or  to  annoy,  which  conduced  to  brin^j^  on  difficulty  in  which  deceased 
WHS  killed. 

In  this  case  the  remark  made  by  accused,  which  it  is  claimed  brou^^ht  on 
the  difficulty,  was  not  of  a  nature  to  excite  the  passions  of  an  ordinary 
man  or  produce  a  difficulty,  hence  the  court  erred  in  qualifying  the  instruc- 
tion concerning  nelf-deft- use  by  adding  to  it  *'if  the  accused  wilfully  sought, 
provoked  and  brought  on  the  conflict,  he  can  not  rely  on  self-defense,  unless 
he  retired  from  the  conflict  in  good  faith  and  was  then  assailed.'' 

2.  Cnminai  law — Aiior:ii-ys  —The  relatives  of  the  deceased  may  employ 
counsel  to  assist  the  attorney  for  the  State  on  the  trial  of  the  accused  for 
murder,  and  such  counsel  will  not  be  compelled  to  retire  from  the  case  on 
motion  of  the  defendant. 

i5.  /improper  an^nment  of  iouttsel  to  y«;;)'— The  argument  of  an  attorney 
against  the  accused  in  this  cjise  was  so  unusual  and  unfair  as  to  authorize 
a  reversal  of  the  judgment. 

Kives  &  Spalding  and  Smuiei  Avritt  for  appellant. 

AV.  J.  Hendrick  for  appellee. 

Appeal  from  Marion  Criminal  Court. 

Opinion  of  the  court  by  Ju  ige  Pryor. 

The  appellant  was  indieted  in  the  Marion  Circuit  Court  for  the 
murder  of  Josiah  White  and  convicted  of  manslaughter.  The  ac- 
cused claimed  that  the  killin.r  was  done  in  self-defense,  and  intro- 
duced testimony  conducing  to  sustain  the  plea,  while  on  the  other 
hand  there  was  testimony  conducinj^:  to  show  that  the  accused  struck 
the  first  blow.  There  was  evidence  pro  and  con  on  the  issue,  no 
part  of  whicli  will  be  discussed  except  for  the  purpose  of  determin- 
ing the  propriety  of  an  instruction  given  by  the  court  behjw  on  the 
subject  of  self-defense,  by  which  this  right,  on  the  part  qf  the  ac- 
cuse<i,  Was  qualified  by  reason,  doubtless,  of  certain  testimony  con- 
cerning facts  that  si>em  to  have  excited  some  of  the  parties  who 
were  engaged  in  the  liffht. 

It  seems  that  the  appellant  was  on  the  highway  with  his  wagon 
and  had  stopped  at  one  Newcum  to  unload  some  goods,  and  while 
his  wagon  was  being  unloaded  two  of  tlie  sons  of  the  deceased 
passed  on  their  way  home.  The  apellant  called  out  to  .Joe  and  said: 
"Joe  your  lawsuit  is  over,"  and  repeated  ittwiceor  three  times,  when 
Joe,  becoming  very  ansrry,  pulled  otf"  his  coat  and  picked  up  stones 
with  a  view  evidently  of  assaulting  the  accused,  and  this  brought  on 
the  ground  the  brother  of  Joe  and  his  father,  when  the  fight  occur- 
red, resulting  in  Josiah  White's  death. 

The  court,  in  eriving  the  instruction  based  on  the  right  of  self-de- 
fense, qualified  it  by  saying,  "that  if  the  accused  wilfully  sought, 
provoked  and  brought  on  the  conflict,  he  can  not  rely  on  self-defense 
unless  he  retired  from  the  conflict  in  good  faith  and  was  then  as- 
saulted. No  such  qualification  should  have  been  added  to  the  in- 
struction. What  was  said  by  the  appellant  was  not  calculated  to 
excite  the  anger  of  Joe  White,  and  if  intended  as  a  joke  or  with  h 
view  of  annoying  him  it  ought  not  to  be  held  that  the  making  of 
such  a  remark  took  from  the  accused  his  right  of  self-defense,  for 
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the  reason  that  if  he  had  not  accosted  Joe  the  diflftculty  would  hot 
have  taken  place. 

From  the  facts  bsfore  us,  this  U  either  a  case  of  manslaughter  or 
the  appellant  is  entitled  to  an  acquittal  on  the  ground  of  self-de- 
fence. The^se  are  questions  for  the  jury  and  not  this  court.  The 
usual  instruction  in  regard  to  self-defense  should  have  been  given 
without  any  such  qualification  as  is  found  in  the  instruction  l)t^fore 
us.  This  court,  in  the  case  of  Allen  v.  Commonwealth,  8(3  Ky.,  642, 
said  that  because  the  defendant  had  done  some  act  trivial  in  its 
character  that  may  have  contributed  to  bring  on  the  difficulty,  af- 
forded no  reason  for  denying  to  him  the  right  of  self-defense,  and 
the  same  rule  njust  apply  in  this  case.  The  instructions  asked  by 
the  defense  were  so  numerous  as  to  be  necessarily  misleading  and 
should  have  been  refused  for  that  reason  if  for  no  other.  The  va^^e 
is  narrowed  down  by  the  facts  to  the  two  issues—was  the  killing 
in  sudden  heat  and  passion,  or  was  it  done  in  self-defense— and  the 
ordinary  instructions  as  to  manslaughter  and  self-defense  giving  to 
the  accused,  the  benetit  of  the  reasonable  doubt  will  embrace  the 
entire  case  as  it  is  here  presented. 

In  this  ca'^e  the  relations  of  the  dead  man  employed  counsel  to 
assist  the  attorney  for  the  State  in  the  prosecution,  and  it  is  in- 
sisted that  this  right  does  not  exist,  and  that  counsel  should  have 
been  compelled  to  retire  from  the  case.  Much  of  the  brief  for  ap- 
pellant is  devoted  to  the  discussion  of  this  question,  and  while  his 
views  are  well  presented  we  can  not  concur  in  his  conclusion. 

It  is  further  insisted  that  this  case  should  be  reversed,  by  reason 
of  the  r.nusual  and  unfair  argumentfof  the  case  by  this  counsel  to 
the  jury.  There  is  no  motive  01  the  part  of  the  attorney  for  the 
State  to  bring  about  a  conviction  unless  warranted  by  the  fiicts,  but 
occasionally  counsel,  in  their  zeal,  whether  in  fact  representing  the 
State  or  the  friends  of  the  deceased,  go  beyond  the  limit  of  fair  dis- 
cussion, with  a  view  of  securing  a  conviction. 

VVe  have  read  the  speech  of  counsel,  or  that  part  of  it  embodied 
in  the  bill  of  evidence,  and  his  manner  of  presenting  the  case  ior  the 
pn>se(?ulion  can  iu)t  be  justified  by  reason  of  any  right  or  privilege 
iiccorded  him,  and  would  reverse  the  case  for  that  reason  if  none 
other  existed.    The  appellant  is  entitled  to  a  new  trial. 

Judgment  reversed,  and  lemanded  for  proceedings  consistent  with 
this  opinion. 


Dl'ffey,  &c.  v.  Sutherland,  &c. 
(Filed  Oct,  27,  1891— .Vo^  to  be  reported,) 

D£fds — Mental  capacity — Undue  influence ^^i\\Q\i^\i  the  deoedeat  by  deed, 
execQted  between  the  hoars  of  8  and  9  o'clock,  conveyed  nil  liis  land  as  a  gift 
to  one  of  his  danghterfl,  and  died  at  VI  m.,  yet  as  the  evidence  shows  he  was 
of  safficient  mental  capacity  at  the  time  co  make  the  conveyance,  and  was 
subject  to  no  nndae  influence,  the  conveyance  will  not  be  set  aside  at  the 
instance  of  his  other  children. 

£d.  M,  Wallace,  VV.  H.  Julian  and  T.  P.  Tremere  for  appellants. 

D.  L.  Thornton  for  appellees. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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Thom.v  Barrett  died  intestate  about  12  o'clock  m.  on  the  8d  of 
March,  1887.  He  owned,  at  the  time  of  his  death,  about  93  acres  of 
land,  lyinj?  in  Woodford  county,  this  State.  He  also  owned  another 
small  parcel  of  land  lyinj?  in  Scott  county,  this  State,  which  he,  by 
deed,  j^ave  to  his  son,  John,  a  few  days  before  his  death.  The  9^ 
acres  of  land  he  conveyed  by  deed  of  gift  to  his  daughter,  Bridget 
Duify,  and  her  children  between  8  and  9  o'cloclc,  nearer  8  o'clock, 
on  the  morning  of  the  day  that  he  died. 

This  conveyance  is  attacked  by  the  sisters  of  the  appellant,  Bridget 
Duffey,  because,  1st,  as  is  alleged,  the  same  was  obtained  by  undue 
influence;  2d,  bcicause  the  donor  was  not,  at  the  time  he  made  the 
deed,  competent  to  make  it. 

There  is  no  direct  evidence  whatever  that  the  deed  w^as  obtained 
by  undue  influence;  nor  do  the  circumstances  proven  establish  a  ju- 
dicial belief  of  the  existence  of  that  fact. 

The  question  is,  does  the  evidence  establish  the  fact  that  the  donor 
was  incompetent  to  make  the  deed?  Let  us  see.  It  is  clearly  proven 
that  the  donor  determined,  as  far  back  as  two  years  before  his  death, 
to  give  the  appellant,  Bridget  Dutfy,  this  tract  of  land.  She  had 
lived  with  him  nearly  all  the  time,  for  years  kept  house  for  him, 
cooked  and  washed  for  him  all  the  time,  and  worked  in  the  field  at 
farm  labor  for  him,  at  his  bidding,  which  was  often.  It  is  true  her 
family  of  children  lived  with  him  also;  but  her  work,  care  and  at- 
tenti(m  more  than  compensated  for  all  that,  and  he  estimated  her 
living  with  him  and  keeping  house  for  him  and  working  for  him, 
while  all  his  other  children  had  gone  away  from  him  and  to  them- 
.selves  years  before,  as  worth  more  than  the  shelter  and  food  of  the 
appellant  and  lierchildrtMi  were  worth.  And  he  was  fully  compe- 
tent to  estimate  and  appreciate  that  affection  and  service,  and  to  d(^ 
cide  on  what,  in  his  opinion,  was  a  proper  compensation.  And 
it  seems  that  he  had,  long  l)efore  the  day  of  his  death,  decided  upon 
that  compensation,  to  which  he  adhered  to  the  last  moments  of  his 
life.  But  notwithstanding  his  fixednes-i  of  purpose,  if  he  was^ 
not  competent  to  make  the  conveyance  at  the  time  he  signed  the 
de(»d,  the  same  is  invalid.  '  So  the  (juestion  is,  was  he  competent  at 
the  time  he  signed  the  deed. 

Upon  that  subject  we  have  the  uncontradictetl  evidence  of  disin- 
terested witnesses  that  at  said  time  he  was  competent.  On  the 
evening  before,  and  all  admit  that  Ihj  was  competent  then,  he  sent 
for  Charlie  Stone,  who  came,  and  he  told  him  where  to  find  his 
deeds  tosjiid  land  (he  had  bought  it  in  separate  parcels)  and  to  get 
them  and  draw  up  a  deed  to  the  appellant  ;  and  he  took  the  dfed* 
home  with  him  and  that  night  he  drew  up  a  dee.l  in  conformity  to 
instruction,  and  the  next  morning  about  8  o'clock,  or  a  little  after, 
he  returnwl  with  the  deed,  taking  the  deputy  county  court 
clerk  with  him,  and  aroused  Mr.  Barrett,  who  readily  recognized 
them  and  the  object  of  their  visit,  and  signed  and  acknowledged 
the  deed.  At  this  time,  according  to  the  evidence  of  Mr.  Stone  and 
a  number  of  other  witnesses,  Mr.  Barrett  wtis  at  himself  and  was 
competent  to  make  the  deed.  This  evidence  is  not  cdntradicted  by 
any  one.  Dr.  Poynter  is  the  only  witness  that  says  that  Mr.  Bar- 
rett was  not  competent  to  make  the  conveyance  at  about  10  o'clock 
in  the  forenoon  of  that  day.  He  gives  it  as  his  recollection  that  he 
saw  Mr.  Barrett  about  10  o'clock  a.  m.;  but  the  recollection  of  a 
number  of  other  witnesses  is,  that  the  time  was  about  11  a.  m.  The 
doctor  was  not  certain  as  to  the  time,  the  other  witnesses  were 
positive  as  to  the  matter.  Hence  it  is  probable  that  they  are  cor- 
rect. 
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But  be  that  as  it  may,  the  doctor  fixes  the  time  at  about,  at  least,  an 
hour  and  a  half  after  the  deed  was  signed,  and,  conceeding  that  Mr. 
Barrett  was  dying  at  that  time  and  incompetent  to  make  the  deed, 
it  does  not  follow  that  he  was  incompetent  at  the  time  he  signed  the 
deed.  To  thus  presume,  we  would  be  compelled  to  disregard  the 
evidence  of  intelligent  and  disinterested  witiu^ses,  whose  opportu- 
nities to  know  were  good,  and  who  observed  closely  as  to  his  condi- 
tion, this  we  are  not  prepared  to  do.  We  think  the  deed  was 
accepted. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 


Penn,  &c.  v.  Fightmaster,  &c, 

(Filed  OcL  27,  1891— iVo<  to  be  reported.) 

Sit/i'  of  r,nl  t'siate — Evidiftce-F.  conv<iye<i  a  small  tract  of  land  to  P.  in 
1866,  but  the  deed  of  conveyance  wa«  by  suit  attacked  by  the  creditors  of 
F.  as  fraudalent  and  set  aside  by  the  judgment  rendered;  an  order  of  sale 
for  the  benefit  of  F.'s  creditors  having  been  made,  the  land  was  sold  and  P. 
became  the  purchaser  and  executed  his  bond  as  such.  No  report  of  the 
sale  was  ever  made,  the  sale  was  never  confirmed  and  no  part  of  the  sale 
bond  was  paid.  In  this  action  by  P.*s  heirs  to  recover  possession  of  the 
land  from  F.'s  heirs,  Ht^iif  - 

1.  There  is  no  evidence  that  F.  or  his  family  occupied  the  land  as  tenants 
Of  P. 

2.  Statements- of  P.,  not  made  in  the  presence  of  F.  or  of  defendants,  are 
incompetent  to  prove  the  existence  of  the  relationship  of  landlord  and 
tenant. 

J.  T.  Simon  for  appellants. 

Forman  &  Cason  for  ai)pellees. 

xVppeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants,  as  children  and  heirs  of  \Vm.  Penn,  deceased,, 
brought  this  action  against  the  appellees,  as  widow  and  son  of  C\ 
Fightmaster,  to  recover  the  possession  of  a  small  tract  of  land^ 
which  they  allege  \Vm.  Penn  owned  by  purchase  from  C.  Fight- 
master. 

Tlje  facts  relative  to  said  purchase  are,  that  C.  Fightmaster,  in 
186«,  conveyed  by  deed  said  tract  of  land  to  \Vm.  Penn;  that  not 
long  thereafter  this  conveyance  was  attacked  by  C.  Fightmaster's 
creditors  on  the  ground  that  the  conveyance  was  fraudulent  as  to 
them;  that  the  court,  Wm.  Penn  being  a  party  to  the  action,  ad- 
judged the  conveyance  fraudulent  and  void,  and  set  it  aside,  and 
ordered  a  sale  of  the  land;  that  the  court's  commissioner  did  make 
thenale,  and  Wm.  Penn  became  the  purchaser  and  gave  bond  for 
the  purchase  money;  that  there  was  no  report  of  sale  to  the  court, 
no  confirmation  of  it,  and  no  other  steps  were  taken  by  the  court 
whatever,  and  no  payment  of  the  purchase  money,  as  far  as  that 
record  or  other  proof  shows. 

It  appears  from  that  record  that  after  the  order  of  sale  and  sale  of 
the  land,  and  the  execution  of  the  bond,  the  whole  matter  was 
dropped  and  matters  stood  in  statu  quo  from  that  time  forward. 
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But  it  is  said  that  C.  Fi^htmaster  and,  subsequent  to  his  death, 
his  family  lived  on  said  place  as  the  tena'its  of  Win.  Penn.  There 
is  no  proof  of  this  fact  in  the  record.  The  statements  of  Wm.  Penn 
in  that  regard  not  having  been  made  in  the  presence  of  any  of  the 
parties  interested,  are  not  competent  evidence.  Also  his  statement, 
if  it  be  competent,  that  he  claimed  a  mortgage  lien  on  the  place  for 
about  $1,2(X),  conduces  to  show  that  he  was  not  the  owner  of  the 
land. 

The  judgment  is  affirmed. 


Brock  v.  GoMMoxwEALTif. 

{Filed  Oct.  27,  1891.^ 

Criminal  law-  Dying  declaration — On  trial  of  appellant  for  murder  the 
statement  of  the  deceased,  made  in  extremis^  that  **he  (the  deceased)  was 
wholly  to  blame  for  the  difficulty  and  brought  on  the  trouble  himself  and  did 
not  want  the  accused  prosecuted"  was  competent  as  a  dying  declaration. 
Its  weight  and  credit,  and  whether  it  related  to  the  difficulty  with  accused, 
or  to  one  in  which  deceased  was  involved  just  previous  thereto,  were  ques- 
tions for  the  jury  to  determine.  J'he  dying  declaration  of  the  deceased  is 
admissible  for  as  well  as  against  the  accused. 

James  D.  Black  and  D.  Y.  Lyttle  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  accused,  Caleb  Brock,  was  indicted  in  the  Bell  Circuit  Court 
for  ihe  killing  of  Michael  Taylor,  and  convicted  of  manslaughter. 

On  his  appeal  we  find  a  single  error  in  the  record  that  necessitates 
a  reversal.  The  deceased  had  originated  a  difficulty  with  some 
negroes,  and  a  white  man  by  the  name  of  Doc  Daniel  seems  to  have 
interfered  in  behalf  of  the  negroes,  and  in  such  a  manner  as  to  excite 
the  anger  of  the  deceased.  Daniel,  while  sitting  on  the  ground  near 
where  all  the  parties  had  assembled,  was  approached  from  behind 
by  the  deceased,  struck  upon  the  head  by  him  and  knocked  sense- 
less, and  kicked  while  in  that  condition. 

The  appellant,  Brock,  as  the  testimony  conduces  to  show,  witness- 
ing the  assault  made  on  Daniel,  drew  his  pistol  and  shot  the 
deceased,  inflicting  a  wound  that  caused  his  death  in  a  few  days. 
The  pistol  seems  to  have  been  fired  by  the  appellant  after  he  had 
ceased  to  assault  Daniel,  but  the  testimony  of  the  accused,  that  is 
to  some  extent  corroborated  by  others,  is  to  the  effect  that  the  de- 
ceased was  in  the  act  of  drawing  his  pistol  on  the  appellant  before 
the  latter  fired.  The  testimony  on  this  point  is,  however,  conflict- 
ing, and  the  attempt  to  reconcile  it  is  not  with  this  court,  but  with 
the  jury,  and  the  judgment  of  conviction  would  be  affirmed,  but 
for  the  rejection  of  testimony  offered  by  the  defendant,  that  we 
think  was  competent,  and  its  exclusion  prejudicial  to  the  rights  of 
the  accused. 

Bingham,  a  witness  for  the  defense,  was  sworn  and  stated  that  he 
was  with  the  deceased  when  he  died,  and  the  defendant  offered 
to  prove,  and  avowed  he  could  prove  by  this  witness,  that  when 
the  deceased  had  given  up  all  hope  of  recovery,  he  said  to  the 
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meitness  that  he  (the  deceased)  was  wholly  to  blame  for  the  difficulty 
4ind  brought  on  the  trouble  himself,  and  did  not  want  the  accused 
prosecuted.  This  the  court  said  was  not  competent,  it  was  cer- 
*tainly  not  competent  as  a  part  of  the  res  gestce^  the  words  having 
been  spoken  several  days  after  the  shooting,  but  it  was  conipetent 
as  a  dying  declaration.  Such  declarations  can  be  received  as  evi-r 
•dence  as  well  for  the  prisoner  as  against  him,  and  while  a  mere 
opinion  or  belief  as  to  which  of  the  parties  were  in  fault  would  be 
incompetent  facts,  that  the  witness  testify  to  if  alive,  would  be  ad- 
missible. The  dying  declaration  is  to  the  effect  that  the  deceased 
brought  on  thedifficulty,  and  whether  he  alluded  to  the  origin  of 
the  difficulty  with  Daniel,  or  to  the  attempt  to  draw  the  pistol 
-on  the  accused,  was  a  question  for  the  jury  to  determine;  but  as  said 
by  Mr.  Russell,  in  his  worlc  on  Crimes,  5th  edition,  a  declaration  in 
favor  of  the  accused  by  the  dying  man  would  not  likely  be  made  if 
untrue.  The  probability  of  its  truth  would  be  greater,  as  his  hos- 
tility towards  the  accused  by  reason  of  the  injury  inflicted  might 
control  his  declaration  even  in  his  dying  moments. 

In  the  case  of  Haney  v.  Commonwealth,  5  Ky.  Law  Rep.,  203, 
the  deceased  when  in  extremis  declared  '*that  he  brought  it  on  him- 
self; he  alone  was  to  blame;  I  brought  it  all  about  myself." 
This  court  held  that  the  statements  of  the  deceased  were  admissible 
US  dying  declaratioiis,  as  they  conduced  to  show  that  the  deceased 
was  the  aggressor.  At  last  the  weight  and  credit  to  be  given  this 
<!haracter  of  testimony  is  with  the  jury.  It  goes  to  them  as  other 
testimony,  and  upon  the  whole  testimony  they  determine  the  guilt 
or  innocence  of  the  accused,  and  before  a  conviction  can  be  had 
they  must  believe  him  guilty  beyond  a  reasonable  doubt. 

For  the  error  indicated,  the  juda:ment  is  reversed  and  remanded, 
for  proceedings  consistent  with  this  opinion. 


Commonwealth  v.  Barrett. 
{Filed  Oct.  27,  1891— i\o^  to  be  reported,) 

1.  Constitutional  laio — Police  Powers — The  Lej^islature,  in  the  exercise  of  its 
police  powers,  may  prohibit  hind  owners  from  enclosing  the  portions  of 
iheir  farms  that  are  located  on  public  highways,  with  a  barbed  wire  or  other 
f 3nce  deemed  dangerous.  Such  a  law  does  not  deprive  the  citizen  of  his 
property  unlawf oily;  it  merely  regulates  the  mode  of  its  use  for  the  protec- 
tion of  the  public. 

2.  Same — Failure  of  sheriff  to  publish  notice  of  election — An  act  of  the  Legisla- 
ture regulating  the  mode  of  fencing  farms  along  the  public  highways  of 
-Carroll  county  provided  that  the  act  should  not  become  operative  until  ap- 
proved by  a  majority  of  the  voters  of  the  county  at  the  August  election, 
1890.  It  also  provided  that  the  sheriff  should,  in  three  consecutive  issues  of 
a  local  newspaper,  give  notice  of  the  election  and  Its  object,  and  should 
publish  the  result  of  the  election  at  least  twice  in  said  newspaper.  The 
fiherifif.  prior  to  the  election,  caused  a  copy  of  the  act  to  be  published  in  the 
newspaper  but  did  not  sign  it  nor  did  it  appear  as  an  official  notice  of  elec- 
tion, issned  by  the  sheriff.  HeU—Th^t  the  failure  of  the  sheriff  to  give  no- 
tice of  election,  as  required  by  the  act,  renders  the  election  void  and  the 
^ct  never  became  operative  ;  therefore,  appellee  can  not  be  prosecuted  for 
ji  violation  of  its  provisions. 

P.  \V.  Hardin  and  \V.  J.  Hendrick  for  appellant. 
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Appeal  from  Carroll  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

May  12,  1890,  an  act  was  passed  by  the  Le^jislature  declaring:  that 
Yifter  the  end  of  that  year  it  should  be  unlawful  to  have  any  kind  of 
wire,  save  that  which  is  smooth  and  round,  in  any  fence  alonj?  the 
public  roads  of  Carroll  county.  A  penalty  was  provided  for  its- 
violation  ;  but  its  becondnjj:  effective  was  conditioned  upon  its  ap- 
proval by  a  majority  of  the  voters  of  the  county  at  the  August  elec- 
tion, 1890. 

The  act  fixed  the  time  for  holding  the  election,  and  also  provided 
that  the  sheriflf  of  the  county  should,  in  three  consecutive  issues  of 
the  local  newspaper,  give  notice  of  it,  and  its  object.  It  also  re- 
quired the  result  to  be  published  at  least  twice  in  the  same  paper. 
There  were  other  requirements  relative  to  the  election,  but  as  they 
were  complied  with  it  is  unnecessary  to  mention  them. 

No  notice  signed  by  the  sheriff  was  ever  published.  He  caused  a 
substantially  correct  copy  of  the  act  to  be  published  in  three  succes- 
sive issues  of  the  newspaper  indicated,  but  his  name  did  not  ap- 
pear in  connection  with  it,  nor  did  the  date  of  the  enactment 
of  the  law.  The  publication  was  altogether  unoffi?ial  so  far  as  shown- 
upon  its  face. 

The  result,  which  was  favorable  to  the  law,  was  never  published 
in  the  newspaper  but  once,  and  then  unotficially. 

There  is  no  brief  on  tile  for  the  appellee.  From  the  opinion  of  the 
lower  court,  however,  he  appears  to  have  claimed  that  the  law  is- 
unconstitutional,  because  it,  in  effect,  takes  away  his  property  with- 
out due  process  of  law. 

It  provides,  however,  not  for  a  deprivation,  but  a  regulation  of 
the  use  of  pioperty.  Under  the  exercise  of  the  police  power  by  the 
Legislature,  private  comfort  and  interest  must  yield  to  the  public 
welfare.  The  use  of  property  may  be  so  regulated  as  to  insure  put>- 
lic  safety. 

p]very  owner  takes  his  property,  subject  to  this  condition.  It  is- 
true  we  are,  and  well  may  be,  proud  of  the  fact  that  our  Constitu- 
tion guarantees  the  security  of  life,  liberty  and  property,  and  that 
the  pow^essor  can  not  be  deprived  of  them,  save  by  the  judgment 
of  his  peers  ortht-law  of  the  land  ;  but  necessarily  legislative  discre- 
tion must  have  considerable  latitude  in  so  regulating  the  use  of 
property  as  to  avoid  injuries  to  the  public. 

It  railroads  may  be  required  by  the  Legislature  to  fence  their 
tracks,  why  may  not  persons,  who  hold  their  property  subject  to  the 
implied  condition  that  it  shall  not  be  so  used  as  to  injure  the  commu- 
nity, be  required,  if  it  be  of  a  character  likely  to  do  so,  not  to  ex- 
pose it,  and  thus  prevent  injury  to  others?  Undoubtedly  such  a 
legislative  right  exists.  It  is  but  an  exercise  of  the  police  power, 
vital  to  all  communities.  It  is  this  rule  that  permits  the  legislative- 
regulation  of  the  sale  of  liquor;  the  keeping  of  gunpowder  in  large 
quantities  in  a  center  of  population ;  the  sale  of  poisonous  drugs  or 
unwholesome  provisions,  and  limits  individual  right  and  action  in 
other  ways  likely  to  injure  the  public. 

The  value  of  the  property  may  be  incidentally  affected  ;  but  yet 
the  use  may  be  so  regulated  as  to  avoid  injury  to  the  public,  and  the 
owner  may  be  compelled,  by  penalty,  to  conform  to  the  legislative- 
regulation. 

The  act  in  question  does  no  more  than  this,  and  applies  equally  to. 
all  persons  of  a  certain  locality. 
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It  was,  however,  leRfislation  of  an  exceptional  or  novel  character  ; 
:and,  therefore,  doubtless  the  legislature  not  only  submitted  it  to  the 
^•otersof  the  county  for  their  acceptance  or  rejection,  but  also  di- 
rected, although  the  act  fixed  the  time  when  the  election  should  be 
held,  that  the  sheriff  of  the  county  should  give  public  notice  in  a 
•certain  way  of  it,  and  it-^  object.  This  dire.^ion,  in  a  case  of  this 
•character,  should  have  b3en  strictly  followed.  It  was  vital  to  the 
validity  of  the  election.  By  necessary  implication  the  notice  should 
have  been  official.  The  act  provided  that  the  sheriff  should  give  it. 
This  meant  that  he  should  sign  it. 

It  could  not  be  known  from  reading  the  publication  that  he  was 
•connected  with  it  in  any  way;  and  as  no  date  was  given,  as  it  did 
not  even  show  when  the  law  was  enacted,  it  was  impossible  for  the 
voter  to  know,  from  the  publication,  that  it  was  official,  or  when  the 
■election  would  be  held. 

It  is  true  that  when  the  time  and  place  for  holding  a  general  elec- 
tion for  office  are  fixed  by  the  law,  it  is  the  general  rule  that  want 
of  notice  by  the  designated  officer  doe-s  not  affect  the  validity  of  the 
election. 

In  such  cases  voters  must  take  notice  of  the  law,  and  the  addi- 
tional notice  is  merely  to  give  greater  publicity.  The  right  to  hold 
the  election  in  such  a  case  comes  from  the  statute  and  not  from  the 
notice  to  be  given  by  the  official.  Cooley's  Con.  Lim.,  side  page  603; 
The  City  of  Lafayette,  Ac.  v.  The  State,  Ac,  69  Ind.,  218;  Jones  v. 
•Gridley,  20  Kan.,  584. 

Where  the  election  is  to  fill  a  vacancy  in  office,  the  authorities  are 
not  in  harmony  upon  the  subject.  Some  cases  make  a  difference 
.between  general  and  special  elections  to  office. 

In  the  former  the  requirement  as  to  notice  is  held  to  b'i  merely 
directory,  and  in  the  latter  mandator v,  and  essential  to  the  validity 
of  the  election.  McCune  v.  Weller,  11  Cal.,  49;  Foster  v.  Scarff,  15 
Ohio  St.,  582. 

The  reason  for  holding  that  a  general  election,  the  time  and  place 
of  which  have  been  fixed  by  law,  is  not  to  be  held  invalid,  bec»ause 
an  officer  has  failed  to  give  notice  oif  it  as  directed  is,  that  the  popu- 
lar will  should  not  be  defeated  by  hi?^  non-action  or  misconduct. 

In  a  case,  however,  like  the  one  now  presented,  the  Legislature 
saw  fit,  as  it  may  dt),  to  select  the  vote's  of  the  locality  to  be  affected 
by  the  law  as  an  agency  to  determine  when  it  should  become  (.p- 
^rative. 

Others  besides  the  voters  might,  and  likely  would,  be  affected  by 
it ;  it,  therefore,  directed  that  notice,  in  an  official  way,  should  be 
given  by  a  county  official  of  the  time  when  this  agency  would  act, 
and  of  the  purpose  of  its  action. 

The  act  shows  that  a  notice,  in  addition  to  that  given  by  the  law 
itself,  was  contemplated. 

It  seems  to  us  the  Legislature  intended  that  the  giving  of  this  rd- 
ditional  notice  should  be  a  necessiry  condition  to  any  action  by  the 
selected  agency  ;  that  it  was  not  intended  to  be  merely  directory  to 
him,  and  if  not  given  to  be  regarded  merely  as  an  irregularity,  not 
affecting  the  validity  of  the  agency's  action  ;  and  that  it  is  reasona- 
ble and  conducive  to  fairness  and  safety  to  so  hold  in  a  case  like 
this  one. 

In  our  opinion  the  non-compliance  with  the  provisions  of  the  act, 
which  are  positive  in  tone,  requires  us  to  hold  that  it  never  became 
effective,  and,  therefore,  no  penalty  could  be  imposed. 

Judgment  affirmed. 
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McIntyre  V.  Bransford,  &C. 
i Filed  Oct.  29,  imi— -Not  to  be  reported.) 

1.  A  liM  \Q  R  maliciouB  and  false  defamation,  expressed  in  print  o»  writ- 
ing, tending  to  blacken  the  memory  of  one  who  is  dead,  or  the  repntation 
of  one  who  is  alive,  and  expose  him  to  public  hatred,  contempt  or  ridionle*. 

A  poblication  charging  that  one  acted  corrnptly  as  a  jnror  and  perjured 
himself,  is  \\bh\oxx»  per  se, 

2.  LiM — Burden  of  proof— In  a  civil  action  for  libel,  when  the  defendant 
pleads  in  ju.itification  that  the  words  published  were  true,  the  burden  of 
proof  is  upoti  him. 

Where  the  libel  complained  of  charged  that  the  plaintiff  acted  corruptly 
as  a  juror  on  the  trial  of  one  indicted  for  murder,  and  the  pleadings  admit 
that  the  jury,  of  which  plaintifiF  was  a  member,  found  accused  guilty  and 
fixed  his  punishment  at  confinement  in  the  penitentiary  for  life,  Buch  ad- 
mitted verdict  irt  not  conclusive  evidence  of  the  fact  that  plaintiff  did  not- 
act  corruptly  as  a  juror,  since  he  may  have  exercised  corruptly  the  discre- 
tion allowed  him  as  a  juror,  in  fixing  the  prnishment  of  the  accused  on  the 
trial. 

3.  Proof  of  mtfi\i;atin^i^  circumsiances — Frejuaicuil  eiror — In  the  trial  of  a  civil 
action  for  libel,  proof  of  mitigating  circumstances  is  admitted  to  lessen  or 
reduce  the  amount  of  damages  to  be  recovered.  Where  the  defense  is  justi- 
fication of  the  alleged  libel  and  the  verdict  is  for  the  defendant,  the  plaint- 
iff could  not  have  been  prejudiced  by  improper  admission  of  proof  of 
mitigating  circumstances,  since  the  jury  by  their  verdict  have  determined 
that  he  was  entitled  to  no  damages  at  all. 

Weir,  Weir  &.  Walker  and  W.  N.  &  J.  J.  Sweeney  for  appellants 

U.  AV.  Williams  <fe  Son  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Malcolm  McJntyre,  sued  the  appellees,  C.  W, 
Bransford  and  Urey  Woodson,  who  are  the  owners  and  publishers 
of  the  Ovvensboro  Daily  ^Iessenj»:er,  for  libel.  The  publication  is 
lenjfthy,  and  need  not  be  here  copied.  According?  to  the  common 
import  of  lanjruatjfo,  and  as  would  be  jjenerally  understood  by  the 
public,  it  clearly  diarged  the  appellant  with  actin>f  corruptly  as  a 
juror  and  ])erjurin|?  himself. 

A  libel  is  a  malicious  and  false  defamation,  expr(»sse<l  in  print  or 
writhiK,  tending  to  blacken  the  memory  of  one  who  is  dead,  or  the 
reimtation  of  one  who  is  alive,  and  expose  him  to  public  hatred, 
contempt  or  ridicule. 

Test(Hl  by  this  definition  the  publlcatior.  was  dearly  libelous  per 
sf.  The  lower  court  upon  special  demurrer  correctly  struck  out  so 
much  of  the  petition  as  averred  that  the"  publication  charged  the 
appellant  with  corruptly  influencing  his  fellow  jurors  in  finding  a 
verdict. 

It  did  not  do  so  expressly,  nor  did  it  contain  any  language  author- 
izing such  an  interpretation. 

The  appellees  pleaded  justifimtion;  they  said  it  was  true  the 
appellant  did  act  corruptly  as  a  juror  by  procurinj^  himself  to  be 
summoned  as  such,  and  by  preventing  a  verdict  of  death,  one  for 
imprisonment  for  life  having  been  returned,  and  that  he  did  perjure 
himself  by  swearing  that  he  had  not  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  part^'  on  trial,  and  had  no  bias  ia 
the  matter,  all  of  which  was  in  fact  false. 
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The  plea  of  Justification  fully  met,  as  is  necessary,  the  averments 
of  the  petition  in  every  substantial  particular.  The  defense  of  truth 
must  always  be  specially  pleaded;  it  can  not  be  given  in  evidence 
under  the  general  issue,  and  the  plea  must  be  as  broad  as  the  com- 
plaint. 

The  answer  by  way  of  mitigation  also  relied  upon  general  rumdr 
that  the  appellant  would  prevent  a  verdict,  or  at  least  one  for  the 
death  penalty,  and  that  the  appellees  had  good  reasons  for  their  be- 
lief that  the  publication  was  true. 

Complaint  is  made  of  the  ruling  below  that  the  burden  was  on 
the  appellees.  The  appellant  claimed  it.  Where,  however,  the 
truth  of  the  words  is  pleaded  in  justification,  it  is  a  complete  de- 
fense in  a  civil  action  for  libel,  and  the  burden  of  the  issue  is  upon 
the  defendant.  13  Am.  and  Eng.  Enc.  of  Law,  page  395,  and  cases 
cited. 

The  falsity  ot  defamatory  words  is  presumed  because  the  law  will 
not  presume  misconduct  in  a  person.  If  libelous  per  se,  malice  is 
also  presumed;  and  if  the  defendant  pleads  their  truth,  he  must 
prove  it,  or,  in  the  absence  of  any  other  defense,  resi)ond  in  damages 
at  least  to  some  extent.  If,  however,  their  truth  be  shown,  he  is 
not  liable,  although  he  may  have  been  actuated  by  malice. 

It  is  urged,  however,  that  the  answer,  taken  in  connection  with 
the  admitted  averments  of  the  petition,  intrinsically  show  the  falsity 
in  part,  at  least,  of  the  plea  of  justification,  and  that  thecourt  should^ 
therefore,  have  instructed  the  jury  they  must  in  any  event  find 
some  damage  for  the  plaintiff. 

This  contention  is  based  upon  the  idea  that  as  the  party  on  trial 
was  indicted  for  murder,  which  may,  in  the  discretion  of  th*^  jury 
be  punished  by  death  or  imprisonment  for  life,  and  as  the  pleadings 
admit,  he  was  convicted  of  murder  and  to  imprisonment  for  life  or 
the  highest  penalty  imposed,  it  is,  therefore,  impossible  that  the 
appellant  could  have  acted  corruptly  as  a  juror.  In  other  words^ 
that  the  verdict  is  conclusive  that  he  did  not  so  act.  The  premises, 
however,  do  not  seem  to  us  to  warrant  the  conclusion. 

A  corrupt  motive  may  have  actuated  him  as  to  the  one  penalty  or 
the  other,  although  a  discretion  as  to  them  is  given  to  the  juror. 
This  discretion  may  have  been  controlled  by  an  improper  motive, 
but  whether  this  be  so  or  not,  it  was  charged  that  as  a  juror  he  had 
perjured  himself,  and  this  certainly  constituted  corrupt  conduct. 

It  is  further  urged  that  error  was  committed  by  the  introduction 
of  evidence  to  show  the  existence  of  a  general  rumor  in  the  com- 
munity prior  to  the  date  of  the  publication  that  appellant  had  acted 
corruptly,  and  by  allowing  the  appellees  to  testify  that  they,  in  mak- 
ing the  publication,  v\ere  not  actuated  by  malice. 

By  the  common  law  mitigating  circumstances  were  admissible  in 
evidence  under  the  plea  of  not  guilty,  or  a  general  denial.  Town- 
shend  on  Slander  and  Libel,  section  402. 

It  is  the  English  rule,  however,  and  has  been  held  in  some  of  the 
courts  of  this  country  that  where  the  defense  is  a  plea  of  justifica- 
tion, the  defendant  will  not  be  allowed  to  prove  paliating  circum- 
stances in  mitigation;  this  is  not  now  the  current  of  authority  in 
this  country,  although  there  is  some  variety  of  decision  as  to  it. 

It  is,  hovvever,  the  general  rule,  and  one  supported  by  reason,, 
that  under  a  plea  of  general  denial  the  defendant  can  not  give  in 
evidence  matters  amounting  to  a  justification. 

VVhether  he  may,  under  a  plea  of  justification,  plead  and  give  in 
evidence  matters  in  mitigation,  has  been  settled,  however,  in  this 
State  by  our  Code  of  Practice. 
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Section  124,  provides:  *•  lu  the  actions  mentioneii  in  section  J23 
(libel  and  slander)  the  defendant  may  state  the  truth  of  the  alleged 
libel  or  slander,  and  any  nr^itigatinir  circumstances,  and  whether  he 
prove  the  JustiAcation  or  not,  he  may  prove  the  mitigating  circum- 
stances to  reduce  the  amount  of  damages." 

The  appellant  claims  that  a  general  rumor  existing  in  the  com- 
munity prior  to  the  publication,  that  plaintiif  has  Tieen  guilty  of 
the  conduct  chargwl,  is  not  such  a  circumstance  that  it  can  be  proven 
in  mitigation  of  damages. 

"Upon  this  point  there  is  some  variety  of  dedriion,  both  in  Eng- 
land and  in  this  country. 

He  further  urges,  if  mistaken  in  this,  that  it  was  not  admissible 
in  any  event  in  this  aise  because  malice  is  expressly  charged  in  the 
petition  and  not  denied  in  the  answer;  that  it  existed,  is  an  admit- 
ted fact;  and  as  evidence  of  the  general  rumor  tended  to  rebut  the 
existence  of  malice,  therefore,  it  was  inadmissible. 

Also  that  malice  being  admitted  by  the  non-denial,  it  was  error 
to  allow  the  appellees  to  testify  that  they  were  not  actuated  by  it. 

It  is,  however,  entirely  unnecessary  to  consider  these  questions. 
The  object  of  offering  matters  in  mitigation,  such  as  that  the  pub- 
lication was  by  mistake,  or  through  inadvertauce,  or  a  genuine  be- 
lief in  its  truth,  is,  as  the  very  name  implies,  to  mitigate  the  damages 
that  maybe  recovered.  They  proceed  altogether  upon  the  idea  of  a 
recovery,  and  thereby  to  lessen  it. 

Here,  however,  there  was  no  recovery.  The  verdict  was  for  the 
defendants.  The  jury  sustained  the  plea  that  the  charges  contained 
in  the  publication  were  true,  and  hence  the  plaintiff  was  not  preju- 
diced by  evidence  of  any  circumstances  in  mitigation.  If  they 
had  found  in  any  sum  for  him,  then  he  ccruld  question  the  compe- 
tency of  this  testimony  and  complain  that  because  of  it  he  had  not 
received  a  just  compensation  for  the  injury  done  him. 

The  finding  renders  it  unnecessary  to  (*onsider  whether  the  cur- 
rent rumor  was  a  proper  matter  to  be  pleaded  and  proven  in  miti- 
gation, or  whether  it  could  be  proven  m  the  face  of  admitted  malice, 
or  whether  the  evidence  offered  in  support  of  it  was  of  a  competent 
character. 

If  the  publication  was  in  fact  true,  this  being  a  civil  action,  it  is 
entirely  immaterial  whether  the  appellet^  were,  or  were  not,  actu- 
ated by  malice,  and  the  jury  having  so  found,  the  testimony  was 
not  prejudicial  to  the  appellant. 

The  instructions  properly  presented  the  law  to  the  jury;  they 
were  quite  favorable  to  the  api^ellant,  and  the  verdict  returned  by 
his  peers,  and  presumably  his  neighbors,  must  stand.  We  have  ex- 
amined the  record  carefully,  because  the  case  involves  both  the 
freedom  of  the  press  and  the  protection  of  individual  character. 
While  the  former  nmst  be  protected,  when  keeping  within  its  proper 
limit,  yet  it  has  no  right  to  blacken  and  destroy  character  without 
clear  cause,  any  more  than  any  individual,  and  while  it  is  a  hi8:h 
duty  of  the  courts  to  guard  its  liberty,  restricted  to  proper  limits, 
yet  it  is  equally  as  important  to  correct  and  punish  when  this  free- 
dom is  abused,*  and  character  is  unjustly  defame<l. 

Judgment  affirmed. 
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KENTUCKY  SUPERIOR  COURT. 


Darnaby  v.  Watts,  by,  Ac, 
(Filed  Nov.  25,    1891.) 

1.  Liabiliiy  of  trustee  for  his  co-trustee^s  rtr/j— One  of  several  joint  trustees  is 
generally  liable  only  for  his  own  condnct  in  dealing  with  the  affairs  of  the 
trust.  He  is  not  responsible  for  the  acts  or  defanlts,  the  intentional  or 
negligent  breaches  of  trust  of  a  co-trustee,  in  which  he  has  net  joined  or 
connarred,  or  to  which  he  has  not  consented,  or  which  he  has  not  aided  ur 
made  possible  by  his  own  negligence. 

2.  Stime — Where  joint  trustees  apportion  the  duties  of  the  trust  between 
themselves  and  one  allows  the  other,  who  appears  to  be  in  good  circum- 
stances, to  take  charge  of  all  the  money  of  the  estate,  he  will  be  liable  to 
account  only  for  the  property  that  came  into  his  own  nands,  and  not  for 
losses  occasioned  by  the  insolvency  ofhis  colleague,  if  he  acts  with  reason- 
able good  faith  and  diligence. 

In  this  case  notes  due  a  trust  estate,  which  were  in  the  hands  of  one  of 
two  trustees,  having  been  paid  b^'  the  obligors  to  the  trustee,  who  hnd  pos- 
session of  them,  with  knowledge  of  the  fact  that  he  was  insolvent  and  in- 
tended to  apply  the  money  to  hi.s  own  use,  his  co-trustee,  having  no  knowl- 
edge of  the  payment  until  it  was  too  late  to  protect  the  trust  estates,  is  not 
liable. 

Breckinridjje  &  Shelby  and  William  Lindsay  for  appellant. 

J.  D.  Hunt  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judp:e  Yost. 

The  only  question  to  be  decided  in  this  case  is,  as  to  the  correct- 
ness of  the  rulinj?  of  the  court  below,  in  holding:  the  appellant,  Dar- 
naby,  equallj'  liable  with  his  co-trustee,  Weathers,  lor  the  payment 
of  certain  trust  funds,  amounting,  with  the  accrued  interest,  to  $2,- 
934.40,  belongin^r  to  their  cestui  que  trust,  Garrett  J.  Watts,  which,  it 
is  conceded,  never  came  into  Darnaby's  hands,  nor  under  his  control 
nor  into  the  possession  and  control  of  Darnaby  and  Weathers  jointly, 
but  all  of  which  was  collected  by  Weathers  without  the  knowledge 
or  consent  of  Darnaby. 

Mr.  Pomeroy,  in  his  work  on  Equity,  volume  2,  section  1082 
says:  That  the  general  theory  of  equity  is,  that  each  one  of  several 
trustees  has  the  same  right  as  the  others  with  respect  to  the  posses- 
sion, control  and  management  of  the  trust  property.  It  follows  as  a 
necessary  consecjuence  of  this  conception,  and  the  general  rule  is 
well  settled  thai  each  trustee  is  generally  liable  only  for  his  own 
conduct  in  dealing  with  the  affairs  of  the  trust.  He  is  not  respon- 
sible for  the  acts  or  defaults,  the  intentional  or  negligent  breaches  of 
trust  of  a  co-trustee,  in  which  he  has  not  joined  or  concurred,  or  to 
which  he  has  not  consented,  or  which  he  has  not  aided  or  made 
possible  by  his  own  negligence.  Every  trustee  is,  of  coui*se,  liable 
for  the  defaults  of  his  co-trustee  in  which  he  has  joined  or  concur- 
red, but  his  liability  then  arises  from  his  own  actual  breach  of  trust 
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and  not  from  that  of  his  co-trustee.    Perry  on  Trusts,  sections  416 
to  420;  Gillett  ads.  Bruen,  115  N.  Y.,  10. 

We  may  state  it  then,  as  a  settled  rule  of  the  law,  that  if  a  co- 
trustee receives  none  of  the  money,  omits  no  duty  and  does  no  act 
tending:  to  a  breach  of  the  trust,  he  will  not  be  held  for  a  loss  occasioned 
by  a  breach  of  the  trust  by  the  other  trustees.  Under  this  doctrine, 
what  are  the  duties  he  may  omit  to  do  or  the  acts  he  may  perform 
which  will  hold  him  so  responsible? 

1.  When  he  receives  the  money  and  hands  it  over  without  seeing- 
to  its  flue  application. 

2.  W' hen  he  permits  a  co-trustee  to  receive  that  money  without 
making:  inquiry  as  to  his  dealings  with  It;  and 

3.  When  he  becomes  aware  of  a  breach  of  trust  without  taking- 
the  necefssary  steps  to  obtain  restitution. 

Darnaby  and  Weathei-s  were  the  trustees  of  Garrett  J.  Watts,  an 
imbecile,  and  held  a  trust  estate  in  tlieir  hands  belonging^  to  him, 
amounting  to  several  thousand  dollars,  which  consisted  of  land, 
cash  and  cash  notes.  Darnaby  was  an  old  man,  passed  eighty  years 
of  agre,  and  Weathers  was  the  active  and  acting  trustee,  renting  the 
lands  and, attending  to  the  collections  of  the  rents  and  rent  notes^ 
Among  the  assets  were  certain  rent  notes  in  Weather's  possession  on 
W.  I),  and  Garrett  J.  Watts,  nephews  of  the  imbecile. 

From  the  inception  of  the  trust  Darnaby  and  Weathers  had,  at 
different  times,  loaned  to  each  other  money  belonging  to  the  estate, 
but  in  this  suit  Darnaby  Ls  held  responsible  for  all  other  amounts 
which  the  record  shows  have  been  paid  in  full,  and  he  makes  no 
effort  to  avoid  his  liability  on  this  account. 

During  the  year  1885  Weathers,  who,  before  that  time,  had  been 
in  gooti  circumstances,  became  heavily  involved.  He  owed  a  note 
in  bank  at  Winchester  for  $2,900.00,  which  fell  due  on  the  3d  of 
April,  1886,  and  in  February,  prior  thereto,  he  went  to  the  Watts 
brothers  and  tried  to  secure  a  loan  from  them  of  $2,500  with  w^hich 
to  meet  this  paper  at  its  maturity,  and  offered  to  assisrn  to  them  as 
collateral  security  a  judgment  in  his  favor  in  the  Fayette  Circuit 
Court. 

The  Watts'  did  not  promise  to  loan  him  the  money,  but  agrreed  to 
meet  him  in  Winchester  on  the  day  the  note  fell  due  and  aid  him 
in  some  way.  At  this  time  Weathers  made  no  effort  to  collect  any 
money  from  them  on  this  note,  and  Garrett  Watts  himself  swears 
that  Weathers  did  not  want  to  collect  the  notes,  but  wanted  to  bor- 
row the  money  from  them  or  have  them  go  on  his  note  in  bank  and 
secure  them  as  above  stated. 

On  the  3d  of  April  Garrett  Watts,  actinj2:  for  himself  and  brother, 
met  Weathers  at  the  bank  in  Winchester  and  there  told  him  that 
they  could  not  loan  him  the  money  or  jjo  his  surety,  but  that  he 
would  have  no  difficulty  in  raisinja:  the  money,  as  he  held  their 
notes  belonging  to  the  trust  estate  upon  which  he.  Watts,  was  ready 
then  and  there  to  pay  him  a  sufficient  amount  to  relieve  him  in 
l)ank.  Weathers  consented  to  this,  and,  after  ascertaining:  the  amount 
of  his  note,  found  that  it  would  take,  besides  some  money  which  he 
had,  $2,679.4(5  to  pay  it  off,  and  this  amount  Watts  then  paid  him, 
with  the  full  knowleds:e  that  Weathers  was  insolvent  and  would 
misappropriate  the  money  and  apply  it  to  his  own  use. 

Weathers  did  not  have  the  notes  with  him,  and  grave  his  receipts 
to  the  Watts  for  the  amount,  asrreeing  therein  to  credit  it  on  the 
notes.  This  he  failed  to  do,  and  turned  the  notes  over  with  hLs  set- 
tlement without  any  credit  for  this  amount  or  any  part  of  it  on 
either  of  them.    In  his  testimony  he  said  that  he  did  not  take  the 
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notes  with  him  because  he  did  not  think  he  would  need  them,  and 
he  had  never  placed  the  credits  on  them  because  he  hoped  to  realize 
enough  money  on  the  Judgment  heretofore  referred  to  to  make  up 
the  sum  to  the  estate.  Both  the  brothers  admit  that  they  knew  of 
Weather's  failing  circumstances,  and  that  he  intended  to  and  would 
apply  every  dollar  which  they  paid  him  to  his  own  use. 

It  is  hard  to  see  what  motives  actuated  the  Watts  brothers  in  this 
transaction,  unless,  being  friends  of  Weathers,  they  were  unwill- 
ing to  refuse  to  help  him,  and  took  a  method  to  do  this  where  the 
appellant,  Darnaby,  instead  of  themselves,  would  run  the  risk  of 
losing  the  amount.  They  find  Weathers  pressed  to  the  wall,  with 
a  note  about  to  go  to  protest,  »nd,  without  being  asked  to  do  so, 
pay  him  the  money. 

What  did  Darnaby  have  to  do  with  this  breach  of  trust  on  tlie 
part  of  his  co-truslees?  The  proof  shows  conclusively  that  he  had 
no  knowledge  uf  the  matter  whatever  until  after  Weathers  had.  by 
mortgages  on  his  whole  estate,  made  it  impossible  for  him  to  collect 
the  money  from  him  by  law. 

In  fact  these  mortgages  were  given  before  Weathers  collected  the 
money,  and  the  Watts  knew  it.  Iq  his  testimony  Darnaby  swears 
that  as  soon  as  he  heard  of  Weather's  failing  circumstances,  which 
he  learned  from  Garrett  W^atts,  he  asked  Weathers  not  to  collect  any 
more  money  l)elonging  to  the  estate  except  §130,  which  was  needed 
then,  and  instructed  Garrett  W^atts  not  to  pay  him  any  amount  on 
the  notes  except  the  $130.  Watts,  however,  denies  this  state- 
ment. 

In  September  following  Weathers  made  an  assignment  and  W. 
D.  and  Garrett  Watts,  as  next  friends  for  the  imbecile,  at  once  in- 
filituted  this  action  against  Darnaby  and  Weathers,  seeking  to  re- 
move them  as  trustees  and  for  a  settlement  of  the  estate.  At  a 
preliminary  hearing  of  the  cause  W,  D.  Wat*s  was  appointed  trus- 
tee of  the  Imbecilt^,  and  I>arnaby  paid  to  him  the  full  amount  found 
to  be  in  Darnaby  and  Weather's  hands,  except  the  amount  paid  by 
the  Watts  l>rothei"s  to  Weathers  as  above  stated,  and  as  to  this  sum  he 
denied  all  liability. 

The  commissioner  in  his  report  upon  this  matter  found  that  the 
payment  was  made  by  the  Watts'  to  Weathers  at  a  time  when  they 
had  sufficient  notice  that  Wt  at  hers  intended  immediately  to  pay  the 
sum  in  the  payment  ol  an  individual  debt,  and  that  his  financial 
condition  was  such  that  they  must  have  known  that  the  fund  so 
paid  to  him  was  endangered,  unless  Darnaby  could  be  held  respon- 
sible therefor. 

He  lound  further  that  Darnaby,  as  a  co-trustee,  was  responsible 
for  the  amount,  and  this  report  was  confirmed  and  a  judgment  ren- 
dered against  Darnaby  for  the  amount,  from  which  judgment  he 
prosecutes  this  appeal. 

Under  the  circumstances  of  this  case  was  Darnaby  liable  for  his 
co-trustees'  breach  of  trust?  . 

lai  Young  V.  Wicklifle,  7  J.  J,  Marshall,  449,  the  court  held  that 
as  to  assets,  never  actually  in  the  hands  of  one  of  two  or  more  ex- 
ecutors, his  liability  for  the  waste  of  such  assets  by  his  co-executor 
depends  on  the  question  whether,  as  a  matter  of  fact,  he  ever  ex- 
ercised any  executorial  control  over  them,  or  how  far,  by  any  vol- 
untary act  of  his  own,  he  facilitated  the  acquisition  or  aided  in  the 
conversion  of  them  by  his  co-executor. 

Whenever  joint  guardians, •executors  or  trustees  apportion  the  du- 
ties of  their  trus\  between  themselves,  and  one  allows  the  other,  who 
appears  to  be  in  good  circumstances  to  take  charge  of  all  the  money 
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of  the  estato,  he  will  be  liable  to  account  only  for  the  property  that 
came  into  his  own  hands,  and  not  for  losses  occasioned  by  the  in- 
solvency of  his  colieaerue,  if  he  acts  with  reasonable  good  faith  and 
diligence,  Jones'  Appeal,  8  Watts  A  Sargeant,  1-^3:  Lewis  on  Trusts, 
218;  Perry  on  Trusts,  417;  2  Leading:  cases  in  Equity,  1792. 

Referring  back  to  the  acts  or  omission  which,  at  the  beginning  of 
this  opinion,  we  held  would  make  the  appellant  liable  for  this  fund, 
we  find  that  he  received  no  part  of  the  money,  had  no  knowledge 
of  its  collection  by  Weathers,  and,  therefore,  could  not  prevent  it, 
and  that  after  he  became  aware  of  its  collection  Weathers'  estate  was 
j*o  heavily  mortgaR:ed  that  no  steps  could  have  been  taken  to  re-iin- 
barse  the  trust  estate  for  the  waste. 

We  can  see  no  good  reason,  based  upon  either  law  or  equity,  why 
Damaby  should  be  held  responsible  for  the  payment  of  this  fund. 

The  judgment  is,  therefore,  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judge  Barbour  not  sitting. 


SUPERIOR  COURT  ABSTRACTS. 


Abhhtbono,  beceiveb  v.  Hei^m,  &c. 

Filed  November  4,  1891.     Appeal  from  Campbell  Chancery  Court.     Opinion 
of  (.he  court  by  Presidinjjr  Judge  Barbour,  reversing. 

1.  Jusolvent  oaiiks — .Sc-/-(>^— -Whtre  at  the  time  an  insolvent  bank  passed 
into  the  hands  of  a  receiver  one  of  its  depositors  owed  it  several  debts,  evi- 
denced by  notes,  upon  which  different  persons  wore  obligors,  a  surety  in  one 
of  the  notes  had  no  right  to  plead  as  a  set-off  the  amount  which  the  princi- 
pal had  on  deposit  at  the  time  of  the  appoint.nent  of  the  receiver.  The 
bank  has  the  right  to  apply  the  deposit  to  the  payment  of  such  of  the  de- 
positors' debts  as  its  interest  may  require. 

2.  //  hen  an  iusolveut  uatioual  bank  is  plafcd  in  the  hands  of  a  recetver  the 
rights  of  the  parties  must  be  governed  by  the  provisions  of  the  national 
banking  law,  which  places  all  unsecured  creditors  upon  the  same  footing: 
and  an  unsecured  depositor,  to  whom  payment  is  prohibited,  having  at  the 
time  of  the  appointment  of  the  receiver  no  right  of  setoff  nor  any  equity 
against  a  debt  which  he  owes  the  bank,  but  which  has  not  matured,  does  not 
become  entitled,  upon  the  maturity  of  the  debt,  to  use  bis  deposit  as  a 
set-off. 

Root  &Root  for  appellant;  C.  J.  Helm  for  appellees. 

Louisville  <fc  Nashville  R.  F.  Co.  v.  Walton. 

Filed  November  11,  1891.     App?al  from   Hart  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Naiboads — Faittite  to  keep  crossing  in  repair — Ordinarily  when  it  becomes 
the  duty  of  a  railroad  company  to  keep  upra  passway  across  its  tracks  for 
the  benefit  of  one  who  owns  land  on  both  sides  of  the  railroad,  a  stranger 
Dvho  uses  the  passway,  and  is  injured  in  consequence  of  some  defect  in  the 
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crossing,  can  not  on  that  account  hold  the  company  liable  to  him  in  dam- 
ages. But  in  this  case  the  passway  which  crosses  the  railroad  had  for  many 
years  before  the  railroad  was  bnilt  been  used  by  the  people  of  the  neigh- 
borhood by  permission  of  the  owner  of  the  land  as  their  road  to  and  from 
their  nearest  town,  and  after  the  railroad  was  built  it  continued  to  be  so 
used.  Under  these  circumstances  the  road  should  be  treated  aff  a  public 
road. 

2.  Contributory  negligence ■~'\i\i\\^  the  plaintifiF's  coniuct  smacks  strongly 
of  negligence  on  his  part,  it  wa:<  not  saoh  a>4  to  aath>riz3  the  court  to  in- 
stract  the  jury  to  find  for  defendant.  In  order  that  an  act  shall  be  deemed 
negligent /t-rJi?  it  must  have  been  dune  cjntriiry  to  a  stitutory  duty,  or  it 
must  appear  so  opposed  to  thedictai.es  of  common  prudeiios  that  the  court 
can  say  without  hesiteliou  or  doubt  that  no  oarefol  person  would  have  com- 
mitted it.  It  was,  thetefore,  proper  in  this  case  to  submit  to  the  jury  the 
question  of  contributory  negligence. 

3.  Sxime—1\i^  rule  that  the  plea  of  contributory  negligence  will  not  be 
allowed  where  wilful  neglect  is  alleged  applies  only  to  actions  under  the 
statute  authorizing  the  recovery  of  punitive  damages  where  the  life  of  one 
is  lost  by  the  wilful  neglect  of  another  person.  In  all  other  cases  the  com- 
mon law  rule  prevails,  and  whatever  may  be  the  degree  of  neglect  charged 
in  the  petition,  the  defense  of  contributory  negligence  may  be  pleaded.  It 
was,  therefore,  error  in  this  case  to  instruct  the  jury  that  if  defendant  wil- 
fully suffered  the  crossing  to  remain  out  of  repair,  the  want  of  precaution 
on  the  part  of  plaintiff  constituted  no  defense. 

H.  C.  Martin  for  appellant;  S.  M.  Payton  for  appellee. 

«      Louisville  &  Nashville  R.  R.  Co.  v.  Lazabus  &  Mansfield. 

Filed  November  11,  1891.     Appeal  from  Hart  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Barbour,  affirming. 

1.  Carriers — Delay  in  transportation  of  stock — Although  the  defendant,  a 
railroad  company,  in  undertaking  to  carry  a  lot  of  hogs  and  cattle  for 
plBintiff  and  deliver  them  to  plaintifif's  consignee  did  not  assume  the  strict 
common  law  liability  of  a  common  carrier  and  become  the  insurer  of  tlie 
stock,  it  did  assume  to  exercise  proper  care  and  skill  in  transporting  the 
stock  and  to  deliver  them  to  plaintiff's  consignees  in  due  time. 

The  animals  were  shipped  from  Horse  Cave  to  Louisville,  a  distance  of 
seventy-two  miles,  when  the  weather  was  very  warm,  and  thb  plaintiff's  pur- 
pose was  to  have  them  carried  at  night  to  avoid  the  excessive  heat.  The 
cars  left  Horse  Cave  between  11  and  12  o'clock  at  night,  and  in  the  ordi- 
nary course  and  time  of  transportation  should  have  reached  Louisville  at  6 
o'clock  next  morning.  They  did  not  reach  Louisville  until  3  o'clock  in  the 
afternoon  and  were  not  carried  to  the  stock  yards,  the  place  of  delivery,  where 
they  could  be  unloaded,  until  5  o'clock.  Many  of  the  animals  were  then 
dead  and  others  injured.  Held — That  these  circumstances  are  sufficient  to 
make  out  a  prima  facie  case  of  negligence  and  as  the  evidence  for  defend- 
ant did  not  satisfactorily  explain  the  unusual  delay  the  jury  were  author- 
ized to  find  that  defendant  was  guilty  of  negligence. 

2.  Failure  to  gh'e  written  notice  of  claim — Where  a  bill  of  lading  of  stock 
provides  that  as  a  condition  precedent  to  the  consignor's  right  to  recover 
any  damage  for  loss  or  injury  to  the  animals  he  will  give  notice  in  writing 
of  his  claim  to  the  agent  of  the  carrier  before  said  animals  are  removed 
from  the  place  of  destination,  the  notice  provided  for  may  be  waived  by 
the  carrier.  And  as  the  defendant  in  this  case,  without  requiring  written 
iiotice,  or  objecting  that  none  had  been  given,  made  a  thorough  investiga- 
tion of  the  plaintiff's  claim  and,  acting  upon  the  information  obtained  by 
this  investigation,  refused  to  pay  the  claim,  there  was  a  waiver  of  the 
notice. 

8.  ^«'^/«VJ/^^/wr~-Therecan  be  no  reversal  for  an  error  giving  an  in- 
stTDCtion  unless  the  error  was  made  a  ground  for  new  trial. 
H.  C.  Martin  for  appellant;  S.  M.  Payton  for  appellees. 
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Clitt  t.  Clabt. 

Filed  November  11,  1891.    Appeal  from   Mason  Ciroait  Coart.     Opinion  of 

the  court  by  Presiding  Jadge  Barbour,  affirming. 

Liens  on  decedents  estate — Subrogation — Where  a  creditor  of  a  decedent*8  es- 
tftte,  who  had  a  lieu  upon  the  estate  for  the  payment  of  his  debt,  asked  and 
obtained  judgment  against  the  executrix  individually  upon  the  ground  that 
she  had  made  herself  personally  liable  for  the  debt,  one  who  replevied  the 
judgment  as  the  surety  of  the  executrix  and  afterward  paid  the  replevin 
bond  is  not  entitled  to  a  lien  upon  the  decedent's  estate,  for  the  reason  that 
the  creditor,  after  accepting  a  judgment  against  the  executrix  individually, 
could  not,  upon  her  failure  to  pay  it,  have  gone  back  upon  the  original  debt- 
or's estate,  and,  therefore,  he  had  no  right  to  which  the  surety  could  be 
substituted. 

Wall  &.  Worthington  for  appellant;  A.  M.  J.  Cochran  and  £.  W.  Hines  for 
appellee. 

'^  Bbown  v.  Yamcleave,  <fec. 

Filed  November  11,  1891.     Appeal  from  Louisville  Chancery  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Barbonr,  reversing. 

1.  Void  judgment — Restituti.ni — The  Court  of  Appeals  having  held  in  this 
case  that  a  judgment  rendered  upon  an  amended  petition,  filed  after  final 
judgment  had  been  rendered  and  discharged,  was  a  ^'mere  nullity,"  it  must 
be  treated  as  void,  althou^zh  the  defendant  was  in  court.  Therefore,  a  sale 
of  shares  of  stock  under  it  passed  no  title  or  right  to  the  purchaser,  and 
the  defendant  is  entitled  to  iuiv<^  the  stock  certificates  restored  to  hin^  by 
the  chancellor,  the  purchnsiM-  being  a  party  in  court.  And  this  is  true,  i^- 
thongh  the  certificates  were  not  taken  from  the  defendant,  but  from  another, 
for  they  were  taken  as  defendant's  property,  and,  so  far  as  this  case  is  con- 
cerned, he  is  entitled  to  them. 

2.  Certificates  of  stock  are  property^  and  an  action  can  be  maii^tained  for 
their  specific  recovery. 

B.  F.  Buckner  for  appellant;  C.  B.  Seymour  and  O'Neal,  Jackson  &  Phelps 
for  appellees. 

ROUNTBEE    V.    GlATT. 

Filed  November  11.  1891.     Appeal  from  Hardin  Circuit    Court.     Opinion  of 

the  court  by  Presiding  Judge  Barbour,  reversing. 

\.  Joinder  of  actions — Failure  to  require  electi<in~\xi.  this  action  to  recover 
goods  alleged  to  be  the  property  of  plaintiff,  which  had  been  taken  under 
an  attachment  against  plaintiff's  brother,  and  damages  for  their  detention, 
and  also  to  recover  damages  for  injuring  the  plaintiff's  reputation  and 
credit  as  a  business  man,  there  being  no  motion  to  require  plaintiff  to  elect 
which  cause  of  action  he  would  prosecute,  it  is  unnecessary  to  decide  whether 
the  two  causes  of  action  could  be  joined- 

2.  Attachments — Fraudulent  transfer — Evidence — The  defendant's^  contention 
being  that  the  goods  levied  on  belonged  to  his  debtor,  plaintiff's  brother, 
and  had  been  transferred  to  plaintiff  for  the  purpose  of  defrauding  the 
brother's  creditors,  it  was  competent  for  defendant  to  prove  by  a  witness, 
who  appraised  the  goods  of  the  debtor  in  his  store  at  Lebanon  soon  after 
the  goods  were  shipped  to  plaintiff  at  Elizabethtown,  that  the  goods  ap- 
praised were  of  a  cheap  class  and  in  very  bad  shape,  and  that  the  goods  and 
boxes  were  so  arranged  on  the  shelves  as  to  make  it  appear  that  there  were 
three  times  as  many  goods  as  there  were}  and  to  prove  by  another  witness 
that  a  short  time  before  the  goods  were  shipped  to  Elizabethtown  he  went 
to  the  debtor's  store  in  Lebanon  about  7  o'clock  in  the  evening  and  found 
the  door  locked  and  the  lights  turned  down,  and  that  the  two  brothers  were  in 
the  store  talking  in  a  low  tone,  and  were  examining  goods  and  placing  them 
in  a  trunk,  and  appeared  not  to  want  the  witness  there.  While  this  evidence 
was  not  in  itself  very  important,  it  was,  considering  the  relation  between 
the  parties,  plaintiff's  recent  familiarity  with  the  store  and  the  business  of 
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his  brother  and  the  other  ciroamstances  proven  in  the  ca»e,   competent  as 
tending  to  show  frand  on  the  part  of  the  brothers. 

3.  Instructions  to  jury —  Use  of  force  in  executing  attachment — It  was  error  to 
instrnct  the  jury  that  defendants  had  no  rights  under  the  attachment  "to 
<enter  forcibly  into  plaintifl^s  store  and  seize  plaintiff's  goods."  The  instrnc- 
tion  was  prejudicial  in  that  it  assumes  as  a  fact  that  the  goods  seized  were 
the  property  of  plaintiff,  and  is  further  objectional  in  that  it  in  effect  tells 
the  jury  that  the  officer  had  no  right  to  forcibly  enter  plaintiff's  house  to 
serve  the  attachment.  If  the  debtor's  goods  were  in  the  house  the  officer 
had  the  right  to  break  and  enter  it  for  the  purpose  of  executing  the  attach- 
ment, after  publicly  demanding  the  property,  and  that  lie  did  so  demand 
it  the  jury  were  authorized  to  infer  from  the  evidence. 

4.  The  failutc  of  the  court  to  instruct  the  jury  upon  the  question  of  fraud  is 
sot  ground  for  reversal,  as  no  instruction  upon  that  subject  was  asked.  The 
court  is  not  bound  to  give  the  whole  law  in  civil  cabcs. 

Poston  &  Marriott  and  John  McChord  for  appellant;  J.  P.  Hobson  for 
appellee. 

Headley's  ex'ob  v.  Jenkins. 

Piled  November  18,  1891.     Appeal  from   Owen  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  reversing. 

1.  7' he  proof  of  a  claim  against  a  decedents  estate,  which  the  statute  requires 
to  be  tendered  to  the  personal  representative,  should  show  every  fact  touch- 
ing the  validity  of  the  claim  which  it  would  be  necessary  to  aver  in  a  peti- 
tion. And  if  the  proof  tendered  dees  not  come  up  to  this  requirement  it  is 
the  duty  of  the  personal  representative  to  refuse  payment. 

2.  Liability  of  life  tenant  to  remainderman  —  Claim  against  decedenfs  estate — A 
widow,  te  whom  an  estate  is  devised  by  her  husband  for  life,  is  not  account- 
able to  the  remainderman  for  what  was  necessarily  consumed  for  her  sup- 
port. And  where  the  remainderman  is  asserting  a  claim  against  the 
executor  of  the  widow  for  money  and  property  thus  devised  to  her,  his  affidavit 
should  state  what  property  or  its  value  is  claimed,  and  that  it  is  property 
belonging  to  the  estate  undisposed  of  at  the  widow's  death.  j!l  is  not  suffi- 
cient to  demand  "money  and  property"  bequeathed  by  the  testator  to  the 
widow  for  life,  remainder  to  the  claimant. 

3.  Set-off— Limitation — Where  mutual  demands  exist,  one  of  which  is  due 
and  tha  other  not  due,  and  there  is  such  a  connection  between  them  as  will 
authorize  the  presumption  that  it  was  the  intention  that  the  one  due  should 
go  as  a  payment  on  the  other  one  not  due,  the  statute  of  limitations  does 
not  run.  Therefore,  where  one,  who  had  a  remainder  interest  in  slaves  and 
other  property,  executed  his  notes  to  the  life  tenant  for  the  hire  of  the 
slaves,  it  is  to  be  presumed  that  it  was  the  intention  of  the  life  tenant  that 
the  notes  should  go  as  a  payment  on  the  demand,  which  she  knew  the  re- 
mainderman would  have  against  her  estate  at  her  death,  and  in  this  action 
by  the  remainderman  against  the  executor  of  the  widow  to  recover  the  slaves 
and  the  other  property  which  she  held  as  life  tenant,  the  plaintiff  can  not, 
by  pleading  limitation,  prevent  defendant  from  using  as  a  set-off  the  notes 
he  executed  to  the  widow  for  the  hire  of  the  slaves, 

E.  E.  Settle  for  appellant ;   Joseph  Blackwell  for  appellee. 

Centbal  Passenoeb  Railboad  Co.  v.  Wahle,  <fco. 

Filed  November  18.  1891.     Appeal  from  Jefferson  Court  of  Common  Pleas, 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

1.  To  make  a  matter  res  adjudica  the  former  adjudication  must  not  only 
have  been  upon  the  identical  cause  of  action,  but  between  the  same  par- 
ties. 

In  this  action  by  husband  and  wife  against  a  street  railway  company  for 
damages  for  injuries  to  the  wife,  resulting  from  the  collision  of  a  wagon, 
in  which  she  was  driving,  with  one  of  defendant's  cars,  an  action  by  the 
street  railway  company  against  the  husband  in  a  justice's  court,  to  recover 
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damH^es  for  the  injury  to  its  car  by  reason  of  the  ooilision,  in  which  the 
railway  company  recovered  jod^ment.  can  not  be  pleaded  as  a  bar,  the 
wife  not  beinj;  a  party  to  the  action  in  the  jostice^s  court,  and  that  court 
not  having  jarisdictien  of  the  amount  for  which  plaintiffs  sue  in  this  action. 
While  the  matters  pleaded  in  the  petition  in  this  case  might  have  been 
pleaded  by  the  husband  as  a  defense  in  the  justice's  court,  he  had  the  right 
to  refrain  from  doing  so  and  to  seek  a  tribunal  having  jurisdiction  of  the 
full  amount  of  damages  which  he  thought  the  wife  had  suffered. 

2.  Introduction  of  testimony — A  corporation  may  introduce  its  agent  as  a 
witness  after  it  has  introduced  other  evidence  in  its  behalf,  there  being  no 
more  reason  for  requiring  a  corporation  to  introduce  its  agent  lirst  than 
there  is  for  requiring  a  natural  person  to  introduce  his  agent  first.  But  the 
refusal  of  the  court  to  allow  the  defendant  to  introduce  its  agent  in  this 
case  after  it  had  introduced  other  witnesses  was  not  prejudicial,  as  it  is 
manifest,  from  the  'vowal,  as  to  what  the  witness  would  testify,  that  his 
tef»timony  could  not  have  affected  the  result. 

Kohn,  Baird  and  Speckertfor  appellant ;  O'Neal,  Phelps  &  Pryor  and  Polk 
&  Hulsewede  for  appellees. 

Phcknix  Inhubanoe  Company  v.  Milleb  &  Company. 

Filer!  November  18,  1891.  Appeal  from  Louisville  Chancery  Court.  Opin- 
ion of  the  court  by  Presiding  Judge  Barbour,  affirming  on  original  and 
cross-appeal. 

A  release  }:^i7}en  by  one  patinerii'm  not  bind  the  finn  if  the  releasing  partner  acts 
in  f rand  of  his  co-partners  and  in  collusion  with  the  debtor.  And,  although  a 
payment  has  been  made  to  the  releasing  partner,  the  other  members  of  the 
firm,  in  an  action  against  the  debtor,  are  not  chargeable  with  any  part  of 
the  money  paid  if  they  received  no  benefit  from  it. 

An  insurance  company,  having  been  unable  to  agree  upon  a  settlement 
with  a  firm  which  was  asserting  a  claim  against  the  company  for  loss  by 
fire,  the  agent  of  the  company  sought  a  member  of  the  firm  wliom  he  knew 
to  be  hostile  to  his  partners,  believing  that  he  could  influence  him  to  make 
a  settlement,  which  he  could  not  make  with  the  other  partners,  and  in  doing 
so  intentionally  concealed  his  movements  from  the  other  partners  and  their 
attorneys.  The  agent,  upon  payment  to  this  partner  of  a  much  smaller 
sum  than  the  attorneys  for  the  firm  had  offered  to  accept,  obtained  from 
him  a  release,  to  which  the  firm  name  was  signed.  In  this  action  by  the 
other  partners  against  the  insurance  company.  Held — That  they  are  not 
bound  by  the  release,  nor  are  they  chargeable  with  any  part  of  the  snm  re- 
ceived by  the  releasing  partner,  he  having  appropriated  it  to  his  own  use 
to  their  exclusion. 

William  Lindsay  and  Byron  Bacon  for  appellant;  Hargis  <fc  Eastin  for  ap- 
pellees. 
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Baker's  adm'r  v.  L.  A  N.  R.  R,  Co. 

{FUed  Sept.  24, 1891— JVb^  fo  be  reporled.) 

1,  Railroads— Death  by  wrongful  acl — A  decedent's  adminiMrafor  can  not 
recover  damages  for  decedeut^:^  death,  caused  by  the  wilfnl  neglect  of  a 
railroad  company,  nnles.**  he  left  surviving  him  a  widow  or  child. 

2.  Same — The  degree  of  the  negligence  alleged  in  the  petition  determines 
the  question  as  to  the  section  of  chapter  57,  General  Statutes,  under  which 
the  recovery  is  sought.  If  wilful  neglect  is  alleged  the  recovery  is  sought 
under  the  third  section. 

L.  A.  Hypert  and  Thos.  H.  Ilines  for  appellant. 
H.  J.  Stites  for  appellee. 
Appeal  from  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  in  the  court  below  by  the  administra- 
tor of  .Jefferson  Baker,  to  recover  damaores  for  the  death  of  the  in- 
testate, .caused  by  the  wilful  and  gross  neglect  of  the  defendant's 
agents  and  employes. 

An  answer  was  filed,  alleging  that  the  intestate  left  no  widow  or 
child  surviving  him,  a  fact  that  seems  to  have  been  admitted  by  the 
reply.  There  is  po  claim  by  the  plaintiff  in  the  petition  for  damages 
on  account  of  the  mental  and  physical  suffering  of  the  deceased. 
and  the  case  comes  under  the  rule  in  Jordan's  adm'r  v.  Railroad 
Company  (10  Ky.  Law  Rkp.,  2()4),  denying  the  right  of  recovery  in 
this  character  of  case. 

Neither  the  original  nor  amended  petition  claims  any  other 
damages  than  that  resulting  from  the  death  of  the  intestate  and  the 
petition  was  evidently  framed  under  the  statute  authorizing  a  re- 
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covery  for  wilful  ne^rlect.  As  said  by  this  court  in  Giveiis  v. 
Kentucky  ('eiitral  Railroad  Co.  (11  Kv.  Law  Rep.,  402),  *»the  de- 
ijree  of  nefi:ligence  alleged  determines  the  question  as  to  the  sec*^ 
tion  of  the  statute  under  which  the  plaintiff  is  seeking  to  recover.'' 
Und«  r  the  fa<^  ra  of  the  case,  the  uoi;^  uit  was  proper. 
Judgment  attirmed. 


PlCKKTr  V.   C'OMMONWEAI/nC. 

{Filed  Oct.  27,  1891— iVo^  to  be  reported.) 

1.  ludiilmguls — An  indictment  which  accuses  certain  parties,  tiierein  named, 
*'of  the  crime  of  munier,"  and  which  i^pecities  Estill  as  the  county  in  which 
the  oflfenae  was  committed,  and  sets  out  the  particular  circumstances  of 
the  alleged  offense,  is  sufficiently  certain  and  direct  as  to  the  offense  and 
parties  charged,  and  the  statement  of  the  county  in  which  the  offense  wa.s 
committed  and  the  particular  circumstances  connected  with  it. 

2.  Same  k\\  indictment  which  charjifed  in  it  several  co,iiuts.  that  each  of 
two  or  more  parties  jointly  indicted  for  murder  iutlicted  tiie  fatal  wound, 
while  the  others  aided  and  abetted,  authorized  a  conviction  of  each  of  said 
parties  for  murder  as  principals,  thouj^h  only  one  was  proven  to  have  struck 
the  fatal  blow.  Such  an  indictment  does  not  charge  each  of  the  accused 
with  more  than  one  offense. 

3.  Crtmiuni  Mw -//lUi^/UiftZ—'VUe  act  of  March  30.  1880  ((ieueral  Stat- 
utes, cliapter  2iK  section  22 1,  does  not  require  ttwit  the  sheriff  should  be  di- 
rected, I'ft  /'/.'  jud^^nu'iit  inipo>ini;  the  death  penalty,  to  erect  an  inclosure  in 
which  to  execute  it.  The  .*4tatute  imposes  the  duty  of  erecting  such  inclo- 
sure on  the  sheriff,  and  tl»e  mention  of  it  in  the  judi^ment  would  not  render 
8uch  duty  more  obligatory  on  that  officer.  The  court  may  determine  what 
place  is  "convenient  to  tlie  pri.Hon,  where  defendant  is  confined,"  and 
direct  that  the  death   penalty  be  inflicted  there. 

J.  B.  White  for  appellant. 

W.  J.  Ilendriek  for  appellee. 

Appeal  from  Estill  ('irouit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  having  been  jointly  with  two  others  indicted  for  mur- 
der of  Harry  Hall,  was,  upon  a  separate  trial,  found  guilty,  and 
judgment  was  rendered  in  pursuance  of  the  verdict. 

1.  The  indictment  comes  fully  up  to  the  rectuirement  of  .section  124, 
Criminal  Code.  It  would  be  impossible  to  use  language  more  direct 
and  certain  than  is  don(»  in  the  following,  as  to  the  parties  charged 
anti  the  offense  charged  :  **  The  grand  jury  of  Rstill  county,  in  the 
name  and  by  the  authority  of  the  Commonwealth  of  Kentucky,  ac- 
cuse Williiim  Puckett,  Ambrase  Puckett  and  John  Puckett  of  the 
crime  of  murder. '' 

Kstill  i.s,  in  the  body  of  the  indictment,  in  the  terms  stated,  to 
have  been  the  county  in  which  the  offense  was  committed.  And 
the  particular  circumstances  of  the  offense  charged  are  stateti  with 
equal  directne.ss  and  certainty. 

2.  And  this  brings  us  to  the  .'^econd  objection,  which  is,  that  more 
than  one  offense  is  charged  against  appellant,  and  that,  consequently, 
the  court  erred  in  refusing  to  require  the  Commonwealth's  attorney 
to  elect  for  which  one  he  would  have  appellant  tried. 

This  court  ha^,  in  Thompson  v.  Commonwealth,  1  Met.,  14,  ex- 
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presrtly  dedded  timt  though  each  of  two  or  more  persons,  jointly  in- 
dicted for  murder,  be  charj^ed  in  one  count  of  the  indictinent  with 
inflictingthe  mortal  wound, and  in  another  or  othercounts  with  aidinj< 
and  abetting,  there  is  really  butoneottensechargfed,  of  which  all  may 
be  convicted  and  punished  alike  as  principals,  thou«rh  but  one  bf 
proved  to  have  conuuitte<l  the  act.  it  thiis»  resiult^  that  the  law<v 
court  did  not  err  in  overruling  the  motion. 

3.  The  judofment  renilereil  in  this  cas.^  is,  in  substance,  that  ap- 
pellant be  taken  to  the  jail  of  Estill  county  and  there  safely  kept 
until  December  4,  1891,  on  which  day,  between  sunrise  ami  sunset, 
the  sheriff  of  Kstill  county  shall  take  him  to  the  p  ihit  on  the  land-* 
of  W.  H.  liitty,  nearly  east  of  the  E-^till  Sprinjrs,  and  near  the 
mouth  of  lane  runnin^r  from  the  Irvine  and  Winchester  road,  up 
t^weet  Lick  branch,  and  hang  him  until  he  is  dead." 

By  an  act  approved  March  ;V>,  188(»,  and  made  part  of  section  22, 
-chapter  29,  (Jeneral  Statutes,  it  is  provided  that  "the  de  ith  penalty 
shall  hereafter  be  infilcteil  in  some  inclosure  convenient  to  the 
prison,  where  the  defendant  is  contineil,  in  the  presence  of  not  ex- 
oeedinj?  fifty  persons,  ten  of  whom  may  be  designated  by  the  court 
rendering  the  judgment,  and  the  remainder  by  tlie  sheriff  executing 
it.  No  fee  shall  be  charged  to  any  person  or  persons  that  are  per- 
mitted to  witness  such  execution." 

By  se(*tion  29J>,  (-riminal  (Vnle,  it  is  provided  that  no  other  war- 
rant or  authority  to  execute  a  judgment  of  death  is  necwsary  than 
a  eertifietl  copy  of  such  jud^rment  furnished  to  the  sheriff.*  And 
by  section  294  it  is  provi^ied  the  judgment  shall  be  executed  by  the 
sheriff  on  the  day  designated  in  Mie  judgment,  between  sunrise  and 
«unset,  by  hanging  the  <lefendant  by  the  neck  until  he  is  dead. 

The  precise  time  of  day,  between  sunrise  and  sunset,  at  which 
the  sheriff  shall  execute  such  judgment,  is  properly  and  purposely 
left  to  discretion  of  that  otticer,  and  no  other  restriction  is  put  by 
the  act  referred  to  upon  the  sheriff  as  to  the  place  than  that  the 
execution  of  such  judgment  shall  be  at  some  place  convenient  to 
the  prison  where  the  defendant  is  confined. 

What  is  a  convenient  place  may  depend  upon  circumstances,  of 
which  the  trial  court  must,  in  exercise  of  a  sound  discretion,  deter- 
mine. 

There  is  nothing  to  show,  nor  does  counsel  suggt»st,  the  place  desig- 
nated in  the  judgment  is  not,  in  meaning  of  the  Statute,  convenient. 
The  law  does  not  recjuire  the  court  to  order  the  sheriff  to  erect  an 
inclosure  where  the  execution  is  to  take  place,  nor  is  it  indispensable 
it  should  do  so;  consequently,  the  failure  of  the  court  in  this  case  to 
make  such  order  or  dlret^tion  does  not  invalidate  the  judgment. 
The  law  imposes  the  duty  upon  the  sheriff*  to  erwt  an  inclosure  at 
the  place  indiciited  in  the  judgment,  and  to  therein  execute  it, 
which  duty,  in  our  opinion,  could  not  l)e  made  more  obligatory  by 
an  order  of  court,  than  it  is  without ;  for  the  sheriff  may,  and  must, 
perform  it  like  any  other  otticial  act  ret^uired  of  him  by  law.  We 
perceive  no  error  of  law  in  this  case  to  the  prejudice  of  appellant's 
substantial  rights,  nor  is  any  other  than  those  mentioneii  i^uggested 
by  counsel. 

Judgment  affirmed. 
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COMMOXWKALTn    V.    Pl'LASKl  ('O.    A.  <fe  M.    ASSOCIATION, 

{Filed  Oct.  31,  1891.) 

Indiitiiient  oj  corpomtion  for  crime  -A  corporation,' whose  basiness  it  is  to 
give  fairs,  may  be  indicted  for  permitting  gaming  on  its  fi^ronnds.  Sach  a 
corporation  may  be  indicted  for  any  misfeasance  or  non-feasance  of  duty, 
nniawfal  in  itself  anu  injurious  to  the  pablis,  the  punishment  for  which  is 
of  a  character  that  miy  be  intticteJ  upon  it  as  by  a  line  or  seizjre  of  it» 
property. 

P.  W.  Hardin,  W.  J.  Hen  Irick  and  Win.  Hern  I  jn  for  appailant^ 

O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  .lustice  Holt. 

The  appellee,  the  Pulaski  County  Ayfricultural  and  Mechanical 
Association,  a  corporation,  was  indicted  for  permitting  gaming  upon 
its  fair  grounds. 

A  demurrer  was  sustained  to  the  indictment  and  it  dismissed. 

It  is  contended  that  a  corporation  can  not  commit  this  offense. 

It  was,  in  the  early  history  of  the  law,  held,  that  as  a  corporation 
was  soulless,  it  could  do  no  wrongful  or  immoral  act,  and  could  not, 
therefore,  be  liable  in  tort.  This  doctrine  has  long  since  become 
obsolete,  and  it  has  long  been  well  settled  that  a  corporation  is  lia- 
ble, <'lvUUei\  for  all  torts  commltte  1  by  its  auth  )rity,  express  or  im- 
plied. 

With  the  growth  of  corporations  came  the  necessity  for  this  rule, 
and  its  adaptability  to  changed  circumstances  is  an  excellence  of  the 
common  law. 

So  far  does  the  rule  extend  that  a  corporation  is  liable,  civilly,  for 
every  intended  or  negligent  wrong  it  may  do,  although  the  act  may 
heulfra  rhrs.  If  it  be  incidental  to,  or  conne(!ted  with  Its  business,  or 
if  it  ratify  the  transaction  as  by  accepting  the  benefit,  it  must  r^ 
spond  in  damages,  although  the  act  be  done,  as  it  must,  by  an 
agent. 

In  time  it  came  to  be  admitted  that  a  corporation  was  liable  to  be 

indicted  for  a  neglect  of  duty,  or  a  m^re  non-feu^ant'e ;  but  it  was 

-clainied  that  its  nature  did  not  admit  of  its  doing  positive  wrong, 

and  that,  therefore,  it  was  not  liable^  criminally,  for  a  mhfeaaance^ 

whereby  a  wrong  was  done  by  a  violation  of  its  duty. 

This  same  reason,  however,  if  sound,  applied  equally  to  civit  as 
well  as  crhnimd  injuries,  and  it  soon  became  known  from  experi- 
ence, that  as  has  been  said,  if  a  corporation  had  no  hands  with 
which  to  strike,  it  may  employ  the  hands  of  others.  This  distinc- 
tion was,  therefore,  properly  disregarded  as  unsound. 

If  the  argument  l)e  sound,  that  a  corporation  is  not  liable  to  in- 
dictment for  any  offense,  because  the  criminal  act  was  not  warranted 
by  its  corporate  powers,  then  the  same  reasoning  would  result  in  its 
non-liability  for  all  wrongs,  civil  as  well  as  criminal.  Such  a  rule 
would  lead  to  its  absolute  impunity  for  all  wrongs,  which  the  expe- 
rience of  this  day  shows  would  produce  great  injustice,  both  to  in- 
dividuals and  the  public. 

If  it  be  said  that  the  individuals  who  might  do  the  act  would  be 
liable,  it  may  be  said  that  this  is  true  as  to  every  servant  or  agent 
who  does  a  wrong,  but  because  this  is  so  the  principal  is  not  exempt. 

Indeed  it  has  been,  and  should  be,  rather  the  policy  of  the  law,. 
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becaius?  that  w  likely  to  the  better  protect  from  tlie  couinih^ion  of 
wronj?,  to  lo<)k  rather  to  the  principal  than  the  a^f^nt ;  and  it  ^<eeIlI^ 
to  us  eMpei'ialiy  should  tlii-i  he  so  in  the  eas:^  of  tv)r|>oration'<,  for 
whose  benefit  the  act  is  done,  or,  beiiiir  connected  with  its  business, 
is  nejrliuently  omitted  to  be  don^^,  its  directors  in  char^^e,  or  its  work- 
men beinv  perhaps  unknown  and  irrjesponsible  The  object  shouhi 
he  to  teach  and  punish  the  real  power  in  the  matter,  and  thus  pre- 
vent a  repetition  ()f  the  offense. 

Kxj>erience  showed  the  necessitv  of  modifying:  the  old  rules,  and 
the  decided  tendency  of  jnodern  decision  has  been  to  «*xteiHl  the  ap- 
plication of  all  le*i:al  renieiUes,  bj>th  civil  and  criminal,  to  corpora- 
tions, and  subject  them  thereto  as  in  the  case  of  individu  »ls  so  far  as 
is  possible. 

It  is,  therefore,  well  settled  in  the  courts  of  this  ountry,  as  well 
as  in  England,  that  they  are  indictable  for  ////.v/Vr/xr/z/fr  as  well  as 
a  9ion'J'f(ts(tnre  of  duty,  unlawful  in  itself  and  injurious  to  the  pub- 
lic. 

It  has,  therefore,  been  held,  that  they  may  be  indicted  for  a  nuis- 
iince,  whether  arisin^:  from  wis feas<( tire  or  Hon-feasdnce^  or  for  an 
injury  otherwise  to  the  public,  unlawful  in  itself,  and  arisinj?  either 
from  commission  or  the  omission  to  |)erform  a  leg:al  duty. 

They  un\y  be  indicted  for  ere'-tinj?  and  continuin«i:  a  buildin<r;  for 
leavinjr  railroad  cars  in  a  street;  for  ne^flectina:  to  rep-iir  a  high- 
way; for  pernnttinjf  stagnant  water  to  remain  on  their  premisas; 
for  libel;  for  "Sabbath  breaking''  by  doing  work  on  Sinuiay  in  vio- 
hition  of  a  statute,  and  in  many  other  instances. 

Jt  is  true  there  are  crimes  of  which,  from  their  very  nature,  as 
})erjury,  for  example,  they  can  not  be  guilty.  There  are  crimes  to 
the  punishment  for  which,  for  a  like  leason,  they  can  not  be  sub- 
Jecte<l,  as  in  the  case  of  a  felony;  l>ut  wherever  the  offense  consists 
in  either  a  //ihft^f (sauce  or  noH-feasauoe  of  duty  to  the  public,  and 
the  corporation  can  be  reachinl  for  punishment  as  by  a  fine,  and  the 
seizure  of  its  property,  precedent  authorizes  and  pul)lic  policy  re- 
<|uire*<  that  it  should  be  liable  to  indictment. 

Any  other  rule  would,  in  many  c:«ses,  preclude  adequate  remedy, 
siiid  leave  irresponsible  servants  to  tinswer  for  the  offense,  rather 
than  those  who  are  reallv  most  at  fault.  (Vimmonwealth  v.  Pro- 
prietors of  New  Bedford  Bridge,  Ac,  2  (Irav,  WW)  \  The  State  v.  Tiie 
M.  &  E.  R.  11.  Company,  i\  Zib., .%(»;  L.  &  X.  H.  II.  ( Ompany  v.  The 
iSUtte,  3  Head,  o!:,\\  National  liank  v.  (Iraham,  10:»  \\  S.,  GDI). 

If  it  be  said  that  such  a  rule  may  subject  the  propin-ty  of  innocent 
.stcK'khlders  for  the  acts  of  the  directors,  to  which  they  are  not  actual 
parties, and  of  which  they  have  no  knowledge,  the  answer  is  that 
theyselei't  the  diivctors,  anrl  it  is  their  business  to  have  thos.^  wh(» 
\v  11  see  that  the  c  )rporate  business  is  so  conducted  as  not  to  injure 
-otheisor  infringe  upon  public  right  and  g():)d  t)rder  in  the  commu- 
nity. 

If  the  pen  dty  i)rescril)ed  for  the  act  be  both  fine  and  imprison- 
ment, then,  so  far  as  the  punishment  can  not  prove  the  nature  of 
the  offender  be  carried  out,  the  statute  is,  of  course,  inoperative. 

The  acF  of  March  1o^  ISSG,  is  not  in  conflict  with  and  did  not, 
therefore,  repeal  sections  7  and  10  of  chapter  47  of  the  ( General  Stat- 
utes. 

The  judgment  is  reversed,  and  the  case  remanded  for  further  pro- 
<?t»edings  consistent  with  this  opinion. 
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HoERTii,  Ac.  V.  Zauj.e,  ex'or,  Ai\ 
(Fifed  (k't,  31,  1891.) 

1.  IVii/s  A'r'/./<'«r/'-  /^y7W/V/<//^'/7vv-  -The  testimony  of  an  attestiiijj  \rit- 
nesK  to  a  will,  that  the  testator  was  incompetent  to  make  it.  shonld  be- 
weii(hed  with  great  caution  by  the  court  and  the  jury,  but.  it  is  im- 
proper for  the  court  to  so  instruct  the  jury,  who  should  be  permitted  t<^ 
weip:h  such  testimony  wiihout  being  specially  instructed  as  to  it.  But  such 
an  improper  instruction  is  not  sufficient  to  authuriz:*  a  reversal  on  appeal, 
when  It  clearly  appears  that  the  coiiipetency  of  the  testator  ta  make  the 
will  was  conclusively  established  and  the  jury  so  found  by  their  verdict. 

2.  //'///— A  testatOL-,  if  of  sound  mind  and  not  unduly  influenced,  may 
dispose  of  his  property  as  he  plea-^es;  he  has  a  right,  for  any  reason  sat- 
isfactory to  himself,  to  disinherit  one  or  any  number  of  his  children,  or  to 
device  the  whole  of  his  estate  to  any  one  of  them. 

A.  J.  Spec'kcrt,  Aaron  Kohn  and  O'Neal,  Jackson  &  Phelps  for 
appellants. 

W.  II.  Kinney,  W.  8.  Lincoln  and  3Iarshall  \  Lochre  for  appel- 
leet<. 

Appeal  from  Jefferson  (kiurt  of  Coninion  Pleas. 

Opinion  of  the  court  by  Jud^*^  Bennett. 

John  Hoerth  ditHl  testate  on  the  8th  of  Febrnary,  188i).  He  made 
his  will  the  day  before  his  death,  which  was  admitted  to  probate  by 
the  Jefferson  County  Court,  the  county  of  John  Hoerth's  residence* 
He  devised  ail  his  estate,  valued  at  abt)ut  $5,000,  to  the  appellee, 
Wm.  J.  Zable,  in  trust  for  his  younjjfest  child,  the  appellee,  Nick 
Hoerth,  who  wus  about  fifteen  years  old;  and  he  excludeil  hi<  four 
other  children  from  any  interest  in  his  estate,  except  the  sum  of  $5 
each;  and  they  contested  the  probate  of  the  will  on  the  trround  of 
undue  influence  and  incotnpeiency  of  the  testator;  and  these  issues 
havinj;  been  decided  a^:ainst  them,  they  have  appealed  to  this  court. 

There  is  not  theslitrhtest  evidence  or  circumstance  tending?  to  show 
that  the  boy,  Nick  Hoerth,  influenced,  unduly  or  otherwise,  his  father 
to  make  the  will;  nor  do  counsel  make  such  contention.  Wm.  J. 
Zable.  the  trustee  and  exei'utor,  is  the  only  [lerson  that  appellants, 
by  their  counsel,  charge  with  hjivinj:  unduly  influenced  the  testator 
to  make  the  will.  This  charjire,  as  we  think,  is  entirely  <»roundle»s. 
There  is  no  evidence  whatever  to  that  ett/ct.  It  si^ems  that  the  tes- 
tator had  been  making  his  home  with  Mr.  (ireenert,  an  old  friend, 
ever  since  his  wife  obtained  a  divorce  from  him;  th.tt  the  room  he 
occupied  was  a  small  one,  adjoining:  a  bjr-room;  that  ne  was  taken 
sick  and  was  confined  to  that  room;  that  her(:Hjuestt'<l  Wm.  J.  Zable, 
another  old  friend,  to  remove  him  t)  his  hous.^,  where  he  would 
have  a  better  room;  that  Mr.  Zible  did  as  he  was  requested;  that 
after  the  removal  of  the  testator  to  his  house,  he,  at  the  re<[uest  of 
the  testator,  sent  for  the  tt^tsttor's  lawyer  to  draft  his  will;  that  he 
attested  the  will,  so  did  Mr.  Greenert,  the  appellants'  principal  wit- 
ness; that  he  did  many  other  acts  of  kin<lness  for  the  testator;  but 
there  is  no  fact  or  circumstance  proven  from  which  undue  influence 
can  be  inferred. 

The  next  question  is,  was  the  testator  competent  to  make  the  will? 
Upon  that  subject  Mr.  Luber,  the  testator's  l.iwyer,  who  wrote  the 
will,  says  that  the  testator  was  competent  to  make  it;  that  the  tes- 
tator told  him  how  he  wished  to  dispose  of  his  property,  and  to 


Digitized  by  VjOOQ IC 


HOERTH,     &C.    V.    ZABLK,     EX  OK,    &C.  47! 

whom;  that  afK^r  he  had  drawn  up  the  will  and  read  it  to  the  tes- 
tator he  understood  it,  and  approved  of  it,  save  in  one  particular 
only,  to-wit,  he  had  the  time  that  the  devisee  was  to  take  possession 
of  the  property  changed  from  twenty-one  years  of  age  to  twenty-five 
years  of  age,  siiying  that  the  devisee  would  lie  moi*e  likely  to  take 
care  of  property  at  the  age  of  twenty-five  years  than  at  the  age  of 
twenty-one  years— certainly  not  .in  unwise  suggestion. 

3Ir.  Luber  also  states  that  the  testator  ilevised  his  ])roperty  accord- 
ing to  a  fixtnl  purpose  of  his,  formed  when  his  wife  obtained  a  di- 
vorce Irom  him. 

The  testator's  physician,  who  attendetl  him  the  evening  that  he 
made  his  will  and  the  next  morning  after  he  had  made  it,  says  that 
he  was  entirely  rational  and  comi)etent  to  make  the  will. 

\Vm.  J.  Zable  and  others,  whose  opportunities  to  know  were  gotxl, 
say  that  he  was  competent. 

Now  we  have  opposed  to  this  overwhelming  testimony  the  testi- 
mony of  Mr.  (ireenert,  who  attested  the  will  and  swore  before  the 
county  court,  on  the  occasion  of  the  probate  of  the  will,  according 
to  the  recollection  of  several  persons,  though  he  could  not  recollect 
it,  that  he  was  competent  to  make  the  will ;  also  others  swore  that 
he  said,  after  the  will  was  made,  that  the  testator  was  competent  to 
make  it. 

In  addition  to  this  the  law  says  that  such  evidence,  by  a  person 
who  has  attested  the  will,  should  be  receive<l  with  **great  caution.'* 
McMeekin  v.  McMeekin,  2  Bush,  71).  And  while  the  court  erred 
in  singling  out  this  evidence,  and  virtually  condemning  it  by  an 
instruction,  Bohlsen  v.  Hohlsen,  5  Ky.  Law  Rep.,  (U.'J,  it, -never- 
theless, should  be  received  with  great  caution  by  the  court  or  jury 
trying  the  case;  ami  it  is  supposed  that  the  jury,  by  the  exercise  of 
common  sense,  will  proi)erly  weigh  and  scrutinize  such  testimony 
without  being  particularly  admonished  by  the  court  as  to  that  mat- 
ter. But  this  court  will  not  reverse  the  case  unless  the  error  indi- 
cated affecteil  the  sulwtantial  rights  of  the  appellants.  We  do  not 
think,  however,  it  did.  For,  as  intimated,  the  evidence,  notwith- 
istanding  that  of  Greenert,  is  overwhelmingly  in  favor  of  the  com- 
petency of  the  testator. 

It  is  so  conclusive  that  we  would  not  have  hesitated  to  reverse  the 
c*ase  had  the  jury  found  against  it.  (Vrtainly,  in  such  case,  we 
would  not  reverse  a  verdict  in  favor  of  it,  because  of  an  erroneous 
instruction  that  did  not  direct  the  finding,  but  would  oidy  be  calcu- 
lateti  to  mislead  the  jury,  where  the  issue  of  fact  was  serious  or 
doubtful. 

According  to  the  proof  in  the  case  the  testator  virtually  disinher- 
ite<l  his  four  children,  because  they  took  sides  with  their  mother, 
and  because  they  were  estrange<i  from  the  testator  in  the  unfortu- 
nate controversy  between  the  mother  and  tt^stator,  which  culminated 
in  a  separation  and  divorce;  and  he  gave  his  property  to  Nick,  who 
did  not  take  sides  against  him  or  become  estranged.  This,  if  his 
mimi  was  sound,  and  not  unduly  infiuenceil,  he  had  the  legal  right 
to  do. 

It  is  a  cardinal  principle  in  the  law  (»f  wills  that  the  testator,  if  of 
sound  mind  and  not  under  undue  infiuen(*e,  has  a  right  to  dispose  of 
his  property  as  he  pleases :  and  if  he  pleases  to  dispose  of  it  contrary 
to  the  dictates  of  natural  or  moral  obligations,  he  has  a  perfect  right 
to  do  so,  provided  fas  s*ud)  he  is  of  sound  nnnd  and  not  undulv  in- 
fluenced.   Zindich,  &c.  v.  Zimlich,  <fec.,  12  Ky.  Law  Rep.,  590.* 

The  judgment  is  affirmed. 
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IK)WXARI»,  kU\   V.    (V)MMONWKAI/ni: 
WifALKN   V.  COMMONWKAI/rH. 

(Fifed  Xov,  ry,  ISIU— iVo^  fo  be  renorfed.) 

1.  Criminui  /aw — Prcjudidal  ^r/^ir— Under  section  281.  Criminal  Code,  the  de- 
cision of  the  trial  court  coucerninK  a  challenge  for  canse.  or  a  challenges  to 
the  panel,  or  a  motion  to  net  aside  an  indictment,  can  not  be  made  a  ground 
for  an  appeal  or  for  a  reversal  of  the  judgment  rendered. 

2*.  Safiie—Eiii/tnte  -One  jointly  indicted  with  anothor  for  murder  is  a  com- 
petent witness  for  him  unless  a  conspiracy  be  alleged  and  proved. 

Under  what  circumstances  the  Commonwealth  may  call  as  a  witness  for  it 
one  jointly  indicted  with  others  for  murder  is  not  decided,  because  the  record 
■shows  that  the  indictment  was  dismissed  against  the  witness,  who  was  joiutly 
indicted  with  appellantis.  before  he  was  introduced  as  a  witness. 

3.  Same— Testimony  o/  uriom/Z/'/f—Wthou^h  a  witness  introduced  by  the 
Commonwealth  was  jointly  indicted  with  appellants  and  the  indictment 
charged  a  conspiracy  between  the  parties,  yet  as  the  evidence  on  the  trial 
did  not  in  any  manner  tend  to  connect  said  witness  with  the  conspiracy  to 
murder  cr  the  commission  of  the  crime,  the  court  properly  refused  to  in- 
struct the  jury  that  they  could  not  convict  appellants  on  tha  testimony  of 
an  accomplice  unless  his  evidence  was  corroborated  by  other  evidence  tend- 
ing  to  connect  them  with  the  crime. 

Werden  Oneai  and  F.  S.  Wallace'for  rt}>i)ellants. 

Win.  J.  I  lend  rick  for  tiijpeHee. 

Appeal  from  Pendleton  Criminal  Court. 

Opinion  of  the  court  by  Chief  Justice  Ilolt. 

Shortly  after  ten  o'clock  at  night,  on  October  !«,  181)0,  and  as  he 
was  returning  with  the  family  of  a  neighbor  from  a  church  festival, 
and  just  after  he  had  entered  his  own  yard  and  was  within  a  few 
feet  of  his  own  door,  Samuel  Voglesong,  then  the  marshal  of  the 
town  of  Falmouth,  was  brutally  shot  down,  without  warning,  by 
persons  hidden  from  him  by  tlie  (farkn<*ss,  and  died  almost  instantly. 

It  was  an  assassination.  The  reports  of  the  fire-arms  and  the 
tracks  of  those  who  committed  the  foul  deed  show  that  three  i>er- 
sons  were  the  actors. 

The  appellants,  Oscar  Downard  and  Scott  Whalen,  together  with 
Archie  and  Allen  Downard  and  William  Smith,  were  jointly  in- 
dicted for  the  crime. 

This  record  does  not  show  that  Archie  Downard  has  ever  been 
tried.  He  obtaine<l  a  change  of  venue.  Upon  the  trial  of  the 
appellants,  who  are  now  complaining  of  a  life  sentence,  the  imlict- 
ment  was  dismissed  as  to  Allen  Downard  and  filed  away  as  to 
William  Smith. 

It  charged  the  five  parties  with  conspiring  to  do  the  <leed,  and 
that  some  of  them  did  it,  those  n(»t  shooting  being  prt»sent,  aiding 
and  abetting  it. 

There  is  no  brief  on  file  for  the  appellants,  but  the  ground.s  for  a 
new  trial  appear  to  present  every  reason  which  could  be  urge<l  for 
a  reversal. 

It  is  needless  to  review  all  the  testimony.  There  was  no  question 
but  what  a  foul  murder  had  been  committed.  It  was  merely  a 
question  of  identity.     Who  did  it,  was  the  only  inquiry. 

The  evidence,  both  circumstantial  and  of  direct  character,  estab- 
lishes to  our  minds,  beyond  a  doubt,  that   the  appellants  are  two  of 
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the  jruilty  parties.  Certain  it  is  that  the  testimony  is  sufticient  to 
uphold  the  verdict  to  this  effect.  While,  however,  the  jury  have 
found  the  appellants  guilty,  and  while,  in  our  opinicMK  it  is  acorrert 
and  eminently  just  finding:,  yet  the  law  requires  a  trial  in  conformiiy 
to  it,  and  it  is  our  duty  to  see  that  it  is  afforded,  whatever  dejrree  of 
guilt  may  apj)ear. 

C^)mplaint  is  made  ihat  the  trial  court  refused  to  set  aside  the  in- 
dictment; that  it  overruled  a  challenjfe  for  cause  to  a  certain  juror, 
iind  also  to  the  panel  of  jurors. 

No  evid{jnce  of  any  character  appears  to  Iiave  been  offered  in 
.support  of  these  motions,  and  there  is  nothing:  in  the  record  showing 
error  in  the  action  of  the  court. 

Moreover,  the  i^Sl  section  of  the  Criminal  CtKie  provides:  '-The 
decisions  of  the  court  upon  ch'allenges  to  the  panel,  and  for  cause, 
upon  motions  to  set  aside  an  indictment,  and  upon  motions  for  a 
new  trial,  shaH  not  be  subject  to  exception.'' 

They  can  not,  therefore,  be  maile  grounds  of  api>eal  or  n)r  a 
reversiil. 

Allen  Downard,  a  co-defendant  in  the  indictment,  but  who  wms 
not  on  trial,  was  introduced  as  a  witness  for  the  Commonwealth 

It  is  urged  this  was  done  before  he  was  informed  that  he  had 
>)een,  or  would  be,  discharged. 

It  is  a  rule  of  the  common  law,  if  the  Stute  would  call  one  de- 
fendant as  against  others  to  thBsame  indictment,  it  must  first  enter 
a  noUe  proseqifi  as  to  him,  or  there  must  first  be  a  verdict  of  ac(|uittal 
as  to  him.  1  (Jreenleafon  Evi.,  section  ;5(W. 

X'nder  section  2:}4  of  our  Crinjinal  Code,  one  jointly  indicted  with 
another  is  a  competent  witness  for  him,  unless  a  conspiracy  be 
alleged  and  proven.    Jeffries  v.  Commonwealth,  84  Ky.,  287. 

It  is  unnecessary  to  consider,  however,  under  what  circumstances 
the  State  may  call  one  who  has  been  jointly  indicted  with  others  as 
a  witness  against  them,  because  it  may  fairly  be  presumed  fron)  this 
record  that  the  witness  had  been  discharged  as  a  defendant  before 
he  was  called  as  a  witness. 

From  the  bill  of  exceptions  it  appeal's  that  it  was  done  at  the 
outset  of  the  trial.  An  order  in  the  case  shows,  however,  that  the 
jury  had  been  sworn,  and  soimc  of  the  evidence  heard  before  it  was 
done.  It  does  not  show,  however,  that  the  order  of  dismissal  was 
not  made  until  after  Allen  Downard  testified.  He  was  nearly  the 
last  witness  introduced  in  chief  by  the  State.  More  than  twenty 
witnesses  had  previously  testified;  the  motion  by  the  attorney  for 
the  State  to  dismiss  as  to  him  was  granted  when  made;  it  was  in 
writing  and  it  states,  as  the  reason  for  it,  that  it  is  desired  to  use  him 
AS  a  witness  for  the  Commonwealth,  and  in  view  of  this  state  of  the 
record  we  must  presume,  indeed  we  think  it  is  shown,  that  he  was 
disc*harge<l  before  he  Wiis  introduced  as  a  witness! 

The  killing  of  the  deceased  could  be  nothing  less  than  murder. 

The  jury  were  properly  instructed  as  to  this  crime.  They  were  in 
substance  told  if  it  appeared  from  the  evidence,  beyond  a  reasonable 
doubt,  that  tlie  a|>peliants  shot  and  killed  him, "or  were  present 
aiding  and  abetting  any  one  of  the  persons  named  in  the  indictment 
in  so  doing,  then  they  were  guilty  of  nmrder.  By  another  instruc- 
tion they  were  given  the  benefit  of  the  reasonable  doubt. 

Section  241  of  our  Criminal  Cole  fortjids  a  conviction  upon  the 

testimony  of  an  accomplice  unless  corroborated  by  other  evidence, 

not   merely  showing  the  commission  of  the  offense,  but  tending  to 

connect  the  accuse!  with  it. 

The  instructions  asked  by  the  apjiellants  were  based  upon  it  and 
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related  to  tho  evidence  of  Allen  Downard.  The  fact,  however,  that 
he  was  indicte<l  with  them  and  charjjed  with  havinpf  con.spired  with 
them  to  kill  the  <leceased  did  not  make  it  so,  or  show  that  he  was 
an  accorjiplite;  and  there  is  no  testimony  whatever  tending  to  show 
in  the  least  dejrree  that  he  had  anything  whatever  to  do  with  the 
plannin<r  or  execntion  of  the  bloody  deed,  that  resulted  in  the 
takinjr  of  human  life  without  warninV. 

The  instructions  were,  therefore,  proi)erly  refused;  and  the  api>el- 
lantsmu-r,  so  fur  as  this  court  is  concerned,  suffer  the  punishment 
which  a  seemingly  merciful  jury  have  awarded  for  a  crime  wideh, 
HO  far  as  this  record  shows,  is  almost  without  parallel  for  deliberate 
murderous  intent  and  want  of  all  excuse. 

Judgment  affirmed. 


('.,  X.  ().  &  T.  l\  H.  R.Co.  v.  Pkkwitt's  adm'h. 
(Fi/ed  jXor,  7,  1S})1.) 

1.  A\;///>» /./.-- /T//////  //.••v^r/  -The  .terra,  "wilful  n«'^lect,"  a?*  nseJ  in  sec- 
ticin  3.  chapter  o7.  General  Statntes,  does  not  embrace  any  other  character 
of  ne^rliKence:  it  sij^nities  a  reckless  iudifTerence  to  or  an  intentional  disre- 
j^ard  of  the  safety  of  others,  and  the  word,  "wilful,"  as  therein  nsed,  ii«  not 
nynonymoos  with  **gross." 

2.  .S/z7/t-  -M  iUttir  o/'  ,i unj^rs  —In  an  action  under  that  secti'^u  of  said 
f»tatnte  punitive  damages  may  be  recovered;  but  a  re34)very  under  the  first 
section  is  limited  to  compensatory  damaj^es  only. 

a.  S.i/iic  /'/fdifi/ij^s  In  an  action  by  a  personal  representative  aj^ainst  a 
railroad  company  to  recover  damages  for  decedent's  death,  the  character  of 
tne  nej^liijjenf.e  alleged  determine*  the  sB3tion  of  chapter  .57.  General  Stat- 
utes, under  which  the  action  is  brought.  If  ''wilful  neglect"  is  alleged,  the 
.'trd  section  of  the  statute  applies  and  plaintiff  c.in  not  recover  unless  dece- 
dent left  surviving  him  a  widow  or  child.  Bat  if  it  is  alleged  merely  that 
decedent's  death  was  caD'*ed  be  defendant's  "negligence,"'  then  the  tirst  sec- 
tion is  applicable  and  either  gross,  ordinary  or  slight  negligence  m  ly  be 
proven. 

4.  //It'  (in't^'d'ton  tU  U  \iccc  isi-  i  It-fi  ■>uni>in;  h'm  iitit'u'r  'i'iiio'v  it^yr  t/i/7i(  pre- 
sents a  sufficient  answer  to  a  petition  to  recover  lamages  for  the  decedent^ft 
death,  alleged  to  have  been  c  lused  by  the  "  wilful  neglect  "  of  defendant, 
the  right  of  action  in  such  case  being  for  the  exclusive  benc'tit  of  th^  widow 
or  child. 

C  H.  Simrall,  Simrall  &  Mack  anil  J.  W.  Ali'oin  for  appellant. 

R.  C  Warren  and  \V.  (i.  Welch  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opini<)n  of  the  court  by  (liief  Justice  Holt. 

(ienrgc  M.  Prewltt,  a  passeiij^er  upon  a  locd  freight  train  of  the 
appellant,  was  instantly  killed  by  a  collision  of  two  of  its  trains. 

His  administrator  brought  this  action  to  recover  damage^,  upon 
the  jrround  that  the  death  was  cause:!  by  the  nifful  negligence  of  the 
agents  of  the  appellant  in  charge  of  the  train. 

Section  .*},  chapter  o7  of  the  General  Statutes  provides,  that  if  the 
life  of  any  perso.i  be  lost  by  the  trifftU  nejrlei't  of  any  person,  eom- 
]>a.iy  or  corporation,  its  agents  or  servants,  the  widow,  heir  or  per- 
sonal representative  may  sue  and  recover  pu  nit  ice  dam  A^es  for  the 
loss  of  life. 

It  h«w  been  settled  by  this  court  that  a  recovery  under  Uiis  section 
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of  the  statute  is  for  the  benefit  of  the  widow  and  ehihlren  of  the 
deoe^ised;  and  hence  if  he  leave  no  widow  or  child,  there  can  be  no 
recovery.  Kentucky  Central  Railway  Company  v.  Henderson's 
adm'r,  8(5  Ky.,  889.  Jordan's  adm'r  v.  C,  N.  O.  &  T.  P.  Ry.  Co., 
89  Ky. 

Section  I  of  the  statute,  supniy  j?ives  a  right  of  action  to  the  per- 
sonal representative  of  any  person  not  in  the  employment  of  a 
railroad  company,  whose  life  may  be  lost  by  the  nejrlij^ence  or  care- 
lessness of  the  proprietor  of  any  railroad,  or  its  ajrents,  for  daniaKe«, 
just  as  the  pei-son  would  have  had  for  the  injur5%  if  death  had  not 
resulted. 

A  recovery  under  this  section  is  restricted  to  compensatory  dam- 
ajjes.  Those  by  way  o.  punishment  for  the  wronjj^ful  act  can  not 
be  awarded,  as  is  the  case  under  the  third  sevtion. 

It  is  evident  this  ac'tion  was  brouirht  under  the  latter  six'tion.  The 
petition  avers  the  killing  was  byreison  of  triffal  negligence,  and 
the  instructions  to  the  jury  were  restricted  to  it. 

This  was  the  (piestion  pre-^ented  by  the  pleading  of  the  appellee, 
and  the  action  was  tried  out  solely  upon  this  is-iue. 

The  jury  were  informed  that  the  existence  of  wilful  negligence 
was  ne<fessary  to  a  recovery,  and  if  it  existed  they  could  give  puni- 
tive damages  for  the  loss  of  the  life. 

The  "wilful  neglect"  of  the  statute  does  not  embrace  any  other 
character  of  negligence.  There  is  some  confusion  upon  this  subject 
in  the  decisions  of  this  court.  Some  of  the  earlier  ones  do  ni>t  agree 
with  the  latter  ones;  but  this  character  of  neglect  is  the  creature  of 
the  statute;  it  signifies  a  reckless  indifference  to  or  intentional  dis- 
regard of  the  safety  of  otiiers;  it  is  sni  (jeneris  ;  the  word  •*wilful" 
was  nol  used  as  synonymous  with  the  word  *'gross ;  "  and  if  it  be 
<leclared  on,  the  action  must  be  regarded  as  brought  under,  and  tnust 
be  contihed  to,  the  third  section;  and,  consequently,  there  can  be  no 
recovery  with  the  pleadings  in  this  condition,  unless  the  deceased 
left  a  widow  or  child.  The  cases  of  L.  C.  &.  L.  R.  R.  Co.  v.  Case's 
adfii'r,  9  Bu-h,  72S,  and  Ciaxton's  adm'r  v.  L.  &  Big  Sandy  R.  R. 
C<).,  i:J  Bush,  (>;J(),  so  far  as  they  are  inconsi-Jtent  herewith,  are  over- 
ruled. 

The  character  of  the  alleged  neglect  determines  under  which  sec- 
tion the  action  is  brought 

If  it  be  **wilful,"  then  it  is  under  the  third;  but  if  it  merely  avers 
the  life  wa.«>  lost  by  **neglige'ice,"  which  includes  gross,  or.linary 
and  slight  neglect,  or  all  the  degrec»s,  which,  properly  speaking, 
were  included  by  the  term  by  the  common  law,  then  it  is  under  the 
first  section. 

If  the  averment  be  that  the  life  was  lost  by  ^Urt/fnf  negle.*t,''  then 
a  recovery  can  only  be  had  under  the  third  section,  and  the  condi- 
tions upon  which  it  may  be  had  must,  of  course,  be  shown  to 
exist. 

1(  the  term  **wiful  neglect,"  as  used  in  the  third  section,  em- 
braces all  the  common  law  degrees  proper  of  negligence,  then  it 
seems  to  us  the  first  section  of  the  statute  would  never  have  been 
enactetl. 

Here  we  have  a  verdict  based  alone  upon  iriffnl  neglect,  l>ecause  it 
only  is  alleged  in  the  petition,  and  its  existence  or  non-existence  was 
the'qiiestion  sub*mitte<l  to  the  Jury  by  the  instructions  ;  and  yet  the 
statute,  as  construed  by  this  court,  dofts  not  authorize  a  reovery  on 
it,  unless  the  deceased  left  a  widow  or  child. 

The  character  of  neglect  alleged  in  the  petition  must  determine 
under  which  section  of  the  statute  the  action  is  brought,  and  the 
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ground  upon  which  the  plaintiff  is  seeking:  a  recovery,  (iivins  v. 
Kentucky  Centriil  Knilway  Company,  8i)  Ky.,  —  ;  Baker's  adui'r  v. 
Ij.  &  N.  R.  R.  Company,  13  Kv.  Law  Rkp.,  4<>0. 

^Ve  need  not  determine  wliether  it  was  incumbent  upon  the  plain- 
tiff, in  order  to  maintain  his  acti(m  as  presented  by  his  petition,  to 
aver  in  it  that  the  deceased  left  a  wiriow  or  child  ;  or  whether  thi-j 
was  matter  of  defense,  because  the  issue  in  this  respi^ct  was  pre- 
sented by  the  fourth  paragraph  of  the  answer;  and,  as  the  plaintiff's 
case  was  presented  by  his  petition,  it  was  certainly  error  to  sustain 
the  demurrer  to  the  fourth  paragraph  of  the  answer  and  permit  a 
recovery. 

This  conclusion  renders  a  consideration  of  the  other  qut»stions  pre- 
sented in  argument  unnecessary;  and  the  judgment  is  reversed,  and 
(muse  remanded  for  further  proceedings  consistent  with  this  opin- 
ion. 


IIaTTON,   cV'C.   v.   TlKMAN,   &C. 

{Filed  X(u\  7,  1891— i\o/  to  be  reporfeM.) 

Cofiiirtiitit'ii  of  (h'<'ti  St'/> (If •(!/••  csfii/c — Limitation — A  marrJed  woman,  in  IS.VJ, 
purchased  two  tracts  of  jand  and  caused  a  deed  to  be  executed,  conveyiujr 
them,  in  terms,  to  herself  "and  the  heirs  of  her  body,  to  be  her  sole  use 
during  her  life,  and  the  heirs  o^  her  body  after  her  death.  She  may  huve 
power  to  sell  durinjj  her  life  if  she  should  deem  it  necessary  and  right." 
in  18(54  she  sold  and,  together  with  her  husband,  conveyed  one  tract  to  one 
of  her  sons,  who  paid  therefor  $200  to  her,  and  $100  to  each  of  her  children. 
A  part  of  the  other  tract  was  sold  and  conveyed  to  a  daughter  in  1879.  In 
this  action,  commenced  in  1888,  after  the  mother's  death  by  certain  of  tlie 
children  for  a  division  of  the  two  tracts,  //«/</ 

First,  The  deed  to  the  mother  authorized  her  to  sell  and  convey  the 
fej-simple  estate  in  l)()th  tracts,  aud  not  merely  her  life  estate. 

St'toH'i.  The  conveyance  of  lSr>l»  was  not  intended  to  create  a  separatt^ 
estate  in  her.  and  tlius.  under  the  law  as  then  existing,  prevent  her  frosii 
Helling  it. 

J iiiiii.  Plaintiffs  rights,  if  tijey  had  any.  to  the  land  conveyed  in  1804  are 
barred  by  limitation,  since  they  have  acquiesced  for  twenty-four  years  m 
the  conveyance  made  by  their  mother,  and  during  that  time  retained  ttie 
portion  of  the  purcha.se  money  paid  to  them. 

A\\  C.  Ireland,  Alexander  Lackey  and  Wm.  Lindsay  for  appel- 
lants. 

Thomas  IL  Hines  and  K.  T.  Burns  for  appellees. 

A[>peal  from  Lawrence  Circuit  (.'ourt. 

Opinion  of  the  court  l)y  Judgfe  Lewis. 

In  18")!)  liindsey  Smith  and  wife  conveyed  to  Sarah  Turman  two 
adjoining  tracts  of  Jand,  on  IVx^  Sandy  river,  one  above  and  the 
other  below  the  mouth  of  Bear  creek.  Upon  construction  of  the 
following  clause  of  that  deed  def)ends  mainly  decisions  of  the  (jue^- 
tions  arising  in  this  case:  *'  That  for  and  in  consideration  of  the  sum 
of  |2,0(K)  in  hand  paid,  and  .secured  to  be  paid,  by  .said  Sarah  Tur- 
man, the  receipt  of  which  is  hereby  acknowledg:ed,  they,  the  party 
of  the  Hrst  part,  have  this  day  j^ranted,  bargained  and  sold,  and 
hereby  sell  and  convey,  to  said  Sarah  Turman,  and  the  heirs  of  her 
body,'to  be  her  sole  u.se  durinjf  her  life,  and  the  heirs  of  her  IxkIv 
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after  her  'letith.    She  may  hnve  power  to  sell  during  her  life,  if  she 
i^houhi  deem  it  neeessary  and  rijjhi." 

The  grantor,  Lindsey  Smith,  was  a  brother  of  Sarah  Turmiui,  and 
the  evidence  shows  the  recitwl  consideration,  which  consisted  of  her 
share  of  her  father's  e'state,  actually  passed  from  and  whs  iwid  by 
her.  So,  in  arriving  at  the  proper  construction  of  the  deed,  it  should 
be  kept  in  view  that  no  part  of  the  consideration  passed,  dirfK'tly  or 
indirectly,  from  any  of  her  children,  and,  consequently,  whatever 
provision  nuiy  have  l)een  made  therein  for  them  was  voluntary  on 
her  part. 

At  the  date  of  the  deed  she  had  been  marriwl  three  times,  bavins: 
four  children  by  her  first,  five  by  her  second  and  one  by  her  third 
husband,  Turman. 

In  18(54  she  sold  and  conveyed  to  appellant,  J.  F.  Hatton,  a  son  by 
her  first  husband,  the  tract  U»low  mouth  of  Bear  creek,  her  husband, 
Benjamin  Xurman,  uniting  in  the  conveyance.  It  appears  that  of 
the  $1, KM),  consideration  paid  for  that  tract,  Sarah  Turman  receivefl 
$20(),  and  $I0()  was  given,  or  paid,  by  her  to  each  of  the  nine  chil- 
<lren,  so  that  the  consideration  paid  by  J.  F.  H  itton  was,  in  effect, 
$1,20<^  which  the  evidence  tends  to  show  was  not  far  from  the  value 
of  the  land.  Any  how  there  is  no  evidence  of  fraud,  undue  influence 
or  unfairness  on  the  part  of  the  purchaser,  but  the  transaction  seems 
to  have  been  voluntary  by  both  parties. 

In  1879  Sarah  Turman  and  Benjamin  F.  Turman,  for  the  consider- 
ation of  $500,  conveyed  to  (\)lumbia  Hylton,  a  daughter  by  the  sec- 
ond husfcMftnd.  about  thirty-two  acres  of  the  tract  above  the  mouth 
of  Bear  creek,  which  was  held  by  her  and  her  vendees  until  thi* 
action  was  commenced,  in  1888,  by  two  of  the  children  of  Sarah 
Turman,  and  the  heirs  at  law  of  another,  Emarine  Stewart,  then 
dead,  for  the  purpose  of  having  both  tracts  divided  and  allotted 
among  the  ten  children,  without  r^^rd  to  the  sales  made  and  con- 
veyances mentioned. 

It  seems  to  us  there  can  be  no  question  of  the  power  of  S  irah  Tur- 
man, under  the  Sniith  deed,  to  sell  and  convey  the  absolute  title  of 
the  two  tracts,  beaiuse  it  was,  in  language  too  i>lain  to  be  misunder- 
sto<Kl,  expressly  given.  It  is,  however,  argued  that  the  power  to 
sell  relates  to  her  life  estate  only,  and  not  to  the  fee.  But  that  could 
not  have  been  intended,  because,  first,  she  would  have  had  the  right 
to  sell  her  life  estate  without  a  n»servation  of  it  in  the  deed;  second, 
the  power  to  sell,  according  to  the  language  used,  relates  to  and  com- 
prehends the  land,  and  the  entire  estate  therein,  and  no  reason  exists 
lor  giving  a  restricted  meaning  to  it.  ( )n  the  contrary,  as  the  consid- 
eration was  wholly  paid  by  her;  it  is  a  reasonable,  if  not  necessary, 
inference  she  intended  to  retain,  not  curtail,  her  power  to  sell  any  or 
all  the  land  at  her  own  discretion,  and  according  to  her  own  neces- 
sities. Nor  do  we  think,  fairly  construed,  the  deed  was  intended  to 
convey  the  land  as  her  separate  estate,  and  thus  under  the  statute, 
as  it  then  existed,  prevent  her  selling  the  land,  which,  in  terms  of 
the  deed,  she  was  empowered  to  do.  But,  be  that  as  it  may,  the 
plaintiffs  having  acquiesced  in  the  sale  about  twenty-four  years,  and 
for  the  same  length  of  time  kept  and  enjoyed  each  $100  of  the  pur- 
chase price,  about  the  full  value  of  their  respective  shares,  are  not 
now  in  a  position  to  ask  a  court  of  equity  to  undo  the  transaction, 
thereby  dispossessing  innocent  purchasers,  who  have  improved  and 
are  now  living  on  the  land. 

The  conveyance  to  Columbia  Hylton  is  not,  it  seems  to  us,  assail- 
able on  any  ground  whatever,  for  not  only  was  it  fairly  made,  and 
the  consideration  paid,  but  Sarah  Turman  and  her  husband  had  the 
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power  under  the  statute,  as  it  had  been  amended  hy  the  act  of  Feb- 
ruary, 18(>(>,  to  sell  and  convey,  thousjh  it  was  her  separate  estate. 

In  our  opinion  all  the  land  subject  to  division  among  the  children 
of  Sarah  Turman,  when  the  judgment  appeaknl  froni  was  rendered, 
is  residue  of  the  tract  above  the  moutli  of  Bear  cr^ek  left  after  de- 
ducuiij^  ir.e  ihiii^-i;Vw  c.^ief^  sold  tc;  CoIun:ibi«  Hyltc:;,  in  which  the 
heirs  of  Emarine  Stewart  are  entitled  by  purchase  to  the  share  of 
J.  F.  Hatton. 

Wherefore,  tlie  judjrment  is  revei-setl,  and  cause  remanded  for 
proceedings  consistent  with  tins  opinion. 


Nicholson,  &r,  v.  National  Bank  of  New  Castlk. 

IliiKiWAY,  Ac.  V.  National  Bank  of  New  Castle. 

(Filed  Nov.  14,    1891. -> 

1.  Battkini^--Dis(ourif  of  nofe—^^  By  the  language  of  the  commercial  world, 
and  the  settled  practice  of  batiks,  a  discount  by  a  bank  means,  rx  vi  termini^ 
a  deduction  or  drawback  made  upon  its  advances  or  loans  of  money,  upon 
negotiable  paper  or  other  evidences  of  debt,  payable  at  a  future  day,  which 
are  transferred  to  the  bank." 

2.  Purchase  of  note  by  hmtcr  and  sale — A  bank  acquires  a  note  by  barter  and 
sale  when  the  seller  does  not  endorse  it  at  all  or  endorses  it  without  recourse. 
Under  his  contract  the  seller  is  not  responsible  for  the  value  of  the  note, 
but  only  for  fraud  or  upon  an  implied  warranty  that  it  is  genuine. 

3.  Case — Where  a  national  bank,  whose  usnal  rate  of  discount  was  S  per 
cent.,  purchased,  in  the  usual  course  of  trade,  a  $260  note  from  the  payee, 
four  days  before  its  maturity,  by  a  *' lumping  discount "  of  |1,  and  the 
payee  and  another  endorsed  it  to  the  bank;  the  latter  acquired  the  note 
by  ''discount"  and  not  by  barter  and  sale,  and  is  entitled  to  be  protected 
as  au  innocent  purchaser  for  value  and  without  notice;  theref«^re,  the  makers 
can  not  plead  against  the  bank  certain  antecedent  equities  existing  in  their 
favor  against  the  payee  of  the  note.  The  bank  acquired  the  note  by  '•di«- 
count."  as  that  term  is  used  in  the  national  banking  act  and  in  the  statute 
of  Kentucky,  placing  certain  notes  upon  the  footing  of  foreign  bills  of  ex- 
change. 

J.  AV.  Croan,  Farleigli  <t  Straus  and  John  T.  Bashaw  for  appel- 
lants. 

Wni.  Carroll  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  its  name  indicates,  is  a  bank,  doing  business  in 
the  State  under  and  by  the  authority  of  the  banking  act  of  the  Con- 
gress of  the  Uniteni  States,  and  as  such  bank  it  [»urchase<i  the  fol- 
lowing note  before  it  was  due: 

*^  $2G(K  March  iJO,  1887. 

"  Nine  months  after  date  we  promise  to  pay  to  the  order  of  B.  F. 
Smith  two  hundred  and  sixty  dollars,  at  German  Insurance  Bank, 
Louisville,  Ky.,  value  received. 

*'J.   W.   RiDGWAY, 

'M.  B.  NiCH0i>40N.'^ 
This  note,  on  the  26th  day  of  December,  1887,  four  days  before  its 
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maturity,  waj*,  as  is  alleged, ''  assij?ned,  transferred  and  discoiuitetl  " 
for  value  to  the  appellee  by  B.  F.  Sniith,  and,  at  the  time  the  note 
wa8  discounteii,  B.  F.  Smith  and  J.  J.  Sniith  endorsed  the  same, 
Ac. 

Only  makers  of  th«»  i»ote  made  defense  It  U  insisted  by  then 
mat  ine  note  was  not  purcnasen  oy  aiscounting:  u  in  tne  regular 
course  of  banking  business,  but  by  meje  barter  and  sale,  which  pur- 
chase was,  under  th*^  national  banl<ing  law,  ifffra  rhr.i ;  conse- 
quently, the  appellee  acquired  no  title  to  the  note  by  the  purchase; 
or  if  the  purchase  was  not  void  in  consequence  of  its  being  if/fra 
vireif  the  purchase  was  not  of  that  character  that  gave  the  note  in 
the  hands  of  the  appellee,  as  an  innocent  holder  for  value,  the  im- 
munity of  a  foreign  bill  of  exchange,  but  was  of  tiiat  character,  to- 
wit,  a  mere  purchase  by  barter  and  sale,  that  entitled  the  appellants, 
as  makers,  to  rely  on  any  defenses  to  the  note  in  the  hands  of  the 
appellee  that  they  could  have  relied  on  against  the  payee. 

The  lower  court  instructed  the  jury  that  if  they  believed  that  the 
appellee  discounted  the  note  before' its  maturity,  c<:c.,  in  the  usual 
course  of  business,  and  without  notice  of  the  infirmity  in  the  note, 
they  should  find  for  the  appellee.  The  court  refused  to  submit  the 
question  as  to  whether  or  not  the  purchase  of  the  note  was  by  mere 
barter  and  sale ;  therefore,  it  must  be  construetl  that  the  court  was 
of  the  opinion  that  there  was  not  sufttcient  evidence  of  that  fact 
to  entitle  the  question  tn  go  to  the  jury;  or  that  if  the  purchase 
was  by  barter  and  sale,  it  wj^S  not,  in  consequence  of  it,  itlfr((  vires, 
or  that  it  did  not  reduce  the  note  from  the  footing  of  a  foreign  bill 
of  exchange  to  the  level  of  an  ordinary  promissory  note.  If  the 
court  was  in  error  as  to  these  propositions  the  case  must  be  reversed; 
if  not,  it  must  be  aftirmed. 

The  act  of  Congress,  relating  to  the  powers  of  the  appellee,  among 
other  things,  provides:  **  To  exercise  by  its  board  of  directors,  or 
duly  authorized  officers,  subject  to  law,  ail  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of  banking,  by  dis- 
counting and  nogotiating  promissory  notes,  «?tc.  Section  21,  cha[)ter 
22  of  the  General  Statutes,  provides,  in  substance,  that  promissory 
notes  payable  to  any  person  or  corporation  and  payable  and  nesroti- 
able  at  any  bank  incorporated  under  any  law  of  this  State,  or  organ- 
ized in  this  State  under  any  law  of  the  United  Stales,  which  note 
shall  be  endorsed  to,  and  discounted  by,  the  bank  at  which  it  is  made 
payable,  or  by  any  o(  the  banks  specified,  shall  be  placed  ujM)n  the 
same  footing  as  a  foreign  bill  of  excfiange.  'inhere  is  no  dispute 
about  the  fact  that  the  note  was  made  payable  and  negotiable  at  a 
bank  organized  in  this  State,  under  the  law  of  the  United  States,  and 
that  it  was  purchased  before  its  maturity,  and  without  notice  of  any 
infirmity  in  it,  and  that  the  api)ellee  was  organized  in  this  State  under 
the  law  of  the  United  States;  but  the  contention  is,  as  said,  that  the 
purchase  w^as  not  by  discounting  the  note,  in  the  usual  course  of 
banking  business,  but  by  barter  and  sale.  Hence,  the  purchase  was 
either  ultra  rirett  and  void,  or  that  the  note,  by  reason  of  such  pur- 
chase, was  not  placed  upon  the  footing  of  a  foreign  bill  of  exchange, 
but  was  subject  to  any  defenses  that  the  appellants  were  entitFed 
to  as  against  the  payee. 

If  the  purchase  of  the  note  was  by  discounting  it  in  the  usual 
course  of  business  (the  business  of  discounting),  and  not  by  barter 
and  sale,  all  controversy  as  to  the  right  of  the  appellee  to  recover  ita 
value,  as  upon  a  foreign  bill  of  exchange,  is  at  an  end. 

What  then  is  a  purchase  by  discount  and  a  purchase  by  barter  and 
sale?    The  first  named  is  defined  as  follows:  '*  By  language  of  the 
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commercial  world,  and  the  settled  practice  of  banks,  a  discount  by  » 
bank  means,  ^-t  i'l  termini^  a  dtKiuction  or  drawback  made  upon  its  ad- 
vances or  loans  of  money;  upon  negotiable  vniper  or  other  evidence* 
of  debt,  payable  at  a  future  day,  which  are  transferred  to  the  book* 
American  and  EuKli^^h  Enc.  of  Law,  volume  o,  pa^e  G78. 

The  discounting  indicated,  is  a  purchase  by  discounting,  as  dis- 
tinguished from  a  purchase  .by  barter  and  sale.  The  latter  is  de- 
lined  by  Bouvier  and  this  court  to  mean  that  the  seller  does  not 
indorse  "the  note  at  all,  except,  perhaps,  without  recoui-se,  and  is  not 
accountable  upon  the  contract  for  the  value  of  it.  He  is  only  re- 
sponsible, in  such  sale,  for  fraud  and  upon  his  implied  warranty 
that  the  note  is  genuine.  In  all  else  the  purchaser  takes  the  note 
for  better,  for  worse.  Hence  he  gives,  as  a  general  thing,  less  for  it. 
1  Bouvier's  Law  JMctionery,  title  Discount;  4  Litt.,  Triplett  v.  Holly* 

In  which  category  is  this  purchaser?  Let  us  see.  The  substance 
of  the  uncontradicted  evid'^nce  of  the  appellee's  cmshier  is,  that  the 
appellee's  usual  discount  is  8  per  cent.  ;*  that  four  days  before  the 
maturity  of  the  note  he  purchased  it  in  the  usual  course  of  trade^ 
the  time  being  short,  at  a  lumping  discount  of  $1.  The  appellants 
contend  that  the  lumping  discount,  or  *'  lumping  trade,"  as  the  wit- 
ness calls  it,  was  not  discounting  in  the  usual  course  of  trade,  there- 
fore, the  purchase  of  the  note  was  either  ultra  vires  and  void,  or 
that  it  was  deprived  of  its  potency  as  a  foreign  bill  of  exchange,  and 
stood  in  the  attitude  of  having  been  purchased  by  barter  and  sale, 
which  let  in  the  antec*edent  equities  between  the  makers  and  payee 
as  against  the  note  in  the  hands  of  the  appellee. 

But  the  purchase  of  the  note  was  not,  in  effect,  by  barter  and  sale, 
for,  as  seen,  the  elements  of  a  sale  without  an  assignment,  or  an 
assisrnment  without  recourse,  and  the  non-accounUibility  for  the 
value  of  the  note,  are  wanting  to  make  such  sale  in  a  case  like  this. 
Here  the  seller  of  the  note  and  another  did  endorse  it,  and  thereby 
bound  themselves  to  be  accountable  for  its  value;  and  the  note  was 
purchased  before  its  maturity  for  value,  and  in  the  usual  course  of 
discounting  and  without  notice  of  any  infirmity  in  it.  All  the  ele- 
ments requisite  to  put  the  paper  in  the  hands  of  the  appellee,  upon 
the  footing  of  a  foreign  bill  of  exchange,  were  complied  with,  save, 
as  is  contended,  it  was  discounted  by  a  slumping  trade  and  not  ac- 
cording to  the  rule  of  8  per  cent.,  ascertained  by  exact  calculation. 
But,  it  seems  to  us.  that  the  taking  a  greater  sum  as  discount  than 
8  per  cent.,  and  by  a  lumping  trade,  does  not  deprive  the  paper  of 
its  footing  as  a  bill  of  exchange.  The  law  of  Congress  does  not  pre- 
scribe the  per  cent,  that  shall  he  charged  as  discount,  in  order  to 
make  the  purchase  by  discount  not  ulfra  virea^  or  to  make  it  have 
the  character  of  negotiable  paper.  The  ])er  centum  of  discount  is 
left  optional  with  the  bank,  except,  if  such  per  centum  amounts  to 
usury,  the  bank  forfeits  its  entire  interest,  Ac;  but  the  purchase,  so 
far  as  the  title  of  the  note  and  its  negotiability  is  concerned,  is  not 
affected  by  the  usurious  discount.  Nor  does  the  act  of  Congress 
require  the  bank  to  adopt  any  uniform  per  centum  of  discount,  that 
matter  is  left  optional  with  the  bank. 

It  may  adopt  a  general  rule  upon  the  subject,  which  it  may  disre- 
gard or  change  as  often  as  it  pleases,  or  it  may  not  adopt  any  gen- 
eral rule  at  all  on  the  subject,  but  make  the  p(»r  centum  of  discount 
a  subject  of  bargain  upon  the  occasion  of  each  purchnse,  controlled 
by  the  ability  and  punctuality  of  the  parties,  Ac. 

'The  pivotal  question  is  not  whether  the  bank  purchased  the  note 
by  discounting,  at  a  regularly  established  per  centum,  or  by  a  lump- 
ing trade  but  whether  the  note  was  purchased  by  discounting,  in 
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the  usual  course  of  trade— that  of  bank  discounting  at  any  pric»e  the 
parties  might  agree  on— before  the  maturity  of  the  note,  and  with- 
out notice  of  any  intirmity  in  it.  These  conditions  being  answered 
in  the  affirmative  the  paper  is  entitled  to  the  immunities  of  nego- 
tiable paper. 

it  is  true  the  discount  might  be  so  great  as  to  be  strong  evidence, 
in  connection  with  other  circumstances  tending  to  prove  notice  of 
the  infirmity  of  the  pauer,  that  the  bank  had  notice  at  the  time  it 
bought  the  paper  of  its  intirmity.  But  such  is  not  the  case  here. 
There  is  no  error  in  the  instructions  prejudicial  to  the  appellants. 

The  judgment  is  affirmed. 


HoLLowAY,  &(\  V.  Loi  s.,  St.  Louis  &  Texas  R'y  Co. 
(Fifed  Xov.  14,  1891.) 

1.  Ejiitmetit — Rii^htofway—Kstopf^cl — An  owner  of  land  who,  by  parol 
grants  u  ri^ht  of  wpy  to  a  railroad,  or  permits  it  to  be  built  over  his  land 
at  great  expense  and  labor,  and  who  suffers  the  public  interests  to  intervene 
by  the  railroad  being  x)Ut  in  operation  over  it,  and  by  his  conduct  induces  the 
belief  that  he  has  consented  to  it.  is  estopped  to  assert  a  claim  to  the 
right  of  way  by  ejectment,  althougli  he  may  recover  compensation  for  it. 

2.  M'lrritd  women  Kstof^pcl — A  married  woman,  who  is  the  owner  of  land, 
will  be  estopped  by  such  conduct,  and  this  rule  will  be  applied  to  her  as  if 
she  were  n/t-'Uc  so/t\  since  otherwise  she  would  be  permitted  to  profit  by  her 
own  wrong. 

8.  A'li^ht  of  iKUiy—l'.jt'itmetit-'^wX,  the  mere  fact  that  a  railroad  has  been 
constructed  and  is  being  operated  on  the  land  of  a  citizen,  will  not  prevent 
him  from  maintaining  an  action  of  ejectment  to  recover  his  land.  He  can 
not  be  deprived  of  his  property  without  due  process  of  law  and  is  estopped 
from  claiming  it  only  when  he  has  so  acted  as  to  induce  the  railroad  com- 
pany to  construct  and  operate  the  road  over  his  land;  and  hence,  in  good 
conscience,  can  not  claim  that  the  road  was  wrongfully  located  on  it. 

4,  Samf — PcniHptory  jnstuiilioii-  A  married  woman  and  her  husband,  by 
ejectment,  sought  to  recover  a  strip  of  land  over  which  defendant's  railroad 
had  been  couhtrncted  and  was  being  operated;  the  evidence  conduced  to 
show  that  the  married  woman,  the  owner  of  the  land,  never  consented  to 
the  construction  of  the  road  over  it,  and  that,  while  she  knew  it  was  being 
so  constructed,  she  objected  to  it.  There  was  conflicting  evidence  as  to 
whether  she  hsid  so  acted  as  to  reasonably  induce  a  belief  that  she  consented 
to  it,  and  as  to  whether  her  husband  had  consented  or  objected  to  it. 
In  such  a  state  of  case  it  wa:  error  to  instruct  the  jury  to  find  for  the 
defendant.  The  case  should  have  been  submitted  to  the  jury  under  proper 
instructions  as  to  what  would  estop  plaintiffs  from  recoverinj<  the  land. 

J.  W.  liewis  <&  Son  for  appellants. 

Helm  &  Bruce  for  appellee. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  an  action  of  ejectment  to  rec»over  a  strip  of  land  over 
which  the  road  of  the  appellee  is  being  operated. 

Tpon  the  trial  title  in  the  appellant,  Amanda  Holloway,  was 
admitted,  but  a  parol  grant  by  her  per  her  husband,  the  appellant, 
William  Holloway,  of  the  right  of  way  to  the  appellee,  and  her 
acquiescence  with  full  knowledge  in  the  building  of  the  road  over 
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her  land,  involvinjc  a  larjje  expen(iiturf*  of  money,  was  relied 
upon  by  way  of  estoppel ;  also  that  before  the  institution  of  the 
action  the  rcuul  was  bein^  used  by  the  appellee  for  the  trans^Kirta- 
tion  of  passengers,  freights  and  the  mails,  and  that  the  land  could 
not  now  be  recovered  because  the  interests  of  the  public  had  inter- 
vened. ' 

The  court  adopted  this  view,  and  being  of  the  oi>inion  that  it  was 
sustained  by  all  the  testimony,  peremptorily  instructed  the  jury  to 
find  for  the  appellee. 

If  one  grants  the  right  of  way  by  i)arol,  or  permits  a  railroad  t(^ 
be  built  over  his  land  at  great  expense  and  labor,  and  the  interests 
of  the  public  to  intervene  by  the  road  l)eiiig  i>ut  into  operation 
over  it,  and  by  his  conduct  induces  the  belief  that  he  has  consented 
to  it,  while  he  may  be  entitled  to  some  character  of  relief,  by  way 
of  compensiition,  yet  he  should  not,  in  our  opinion,  be  allowed  to 
recover  the  land. 

This  rule  should  be  applied  to  a  married  woman,  Lecause  to  |jer- 
mit  her  to  do  so  would  oe  tantamount  to  allowing  her  to  conimit  a 
fraud,  and  she  may  be  t^stopped  by  conduct  amounting  to  one. 

It  will  not  do  to  say,  however,  that  an  ejectnjent  will  not  lie 
against  a  railroad  company  to  recover  apart  of  its  road  bed,  without 
regard  to  how  it  obtained  the  possession,  merely  because  its  road  is 
being  oi>erated  over  it  and  the  public  are  interested  in  its  contin- 
uAuce.  This  is  certainly  not  sufficient  to  bar  the  owner's  right. 
The  road  may  have  been  built  without  his  knowledge,  and  if  the 
mere  fact  that  it  is  being  used  to  transjiort  the  public,  its  j>roperly 
and  the  Tnited  States'  mails  will  bar  his  right  to  recover  his  land, 
then  it  will  be  taken  from  him  without  due  i)rocess  of  law,  and  he 
deprived  of  a  riglit  which  is  secured  to  him  by  the  fundamental 
law.  This  would  give  the  wrong-doer  immunity  in  a  great  measure 
from  judicial  inquiry.  It  would  at  least  deprive  the  true  <)wner  of 
his  property  without  the  benefit  of  judicial  proceeding  and  com- 
pensation being  first  made.  Kstopp(»l  from  claiming  the  land  after 
the  road  has  hecn  built  over  it  is  base<l  ui)()n  the  ground  that  the 
owner  has  himself  so  acted  as  to  induce  what  has  been  done  and 
that,  in  good  conscience,  he  can  not  now  say  to  the  railroad  company 
you  have  wrongfully  placed  your  road  upon  my  land. 

In  a  government  like  ours  no  man  or  c(>ri>oration  is  above  the  law, 
and  to  say  that  however  wrongfully  a  railroad  company  may  have 
located  and  built  its  road  over  a  person's  land,  that  merely  because 
the  road  is  now  in  operation  and  rendering  a  public  service  the 
owner  can  not  sue  for  and  recover  his  pro})erty,  would  lead  to  abuse 
and  injustice  which  even  the  government  itself  has  no  power  to  per- 
])etrate 

The  foundation  of  such  a  claim  is  that  the  performance  of  its 
public  functions  is  so  necessary  to  the  public  good  that  the  indi- 
vidual right  of  i)ro|)erty  nmst  give  way  without  judicial  proceeding. 
We  can  not  sanction  such  a  doctrine.    To  our  minds  it  is  monstrous. 

Why,  the  owner  may  recover  his  property  by  ejectment  from  the 
custoflians,  even  of  the  government,  although  it  nuiy  then  be  in  u-^e 
for  a  public  service. 

This  was  decided  in  the  case  of  the  United  States  v. 
Lee,  KK)  W  S.,  19(5,  involving  what  is  known  as  the  Arlington 
estiUe. 

There  the  government  had  come  into  possession  of  the  property 
wrongfully.  It  was,  however,  being  used  for  the  public  service. 
A  portion  of  it  was  in  use  as  a  military  post,  and  another  portion  of 
it  as  a  national  cemetery;  it  had  been  appropriated  to  lawfully  pub- 
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lie  uses,  and  yet  it  was  held  that  the  owner  was  entitled  to  recover, 
jjince  he  could  not  bo  deprived  of  his  property  without  due  process 
of  law. 

Certainly  a  railroad  company  is  not  greater  than  the  State,  and  has 
no  more  power  than  its  creator. 

A  contrary  rule  would  often  lead  to  confiscation  and  the  taking  of 
the  property,  leaving  the  owner  entirely  remediless.  If  he  sought 
compensation  he  might  find  the  taker  of  his  property  insolvent,  or 
its  property  so  situated  that  it  could  not  be  subjected  to  his  chum. 

In  this  case  the  evidence  tended  to  show  that  the  owner,  Mrs, 
Holloway,  had  never,  by  porol,  consented  to  the  construction  of  the 
road  over  her  land.  The  evidence  was  conflicting  as  to  whether 
even  her  husband  had  so  consented.  There  was  some  evidence 
tending  to  show  that  he  had,  and  some  that  he  had  not. 

The  testimony  was  at  least  conflicting  as  to  whether  the  wife  had 
80  acted  as  to  induce  the  belief  that  she  was  consenting  to  the  money 
being  expended,  the  work  done,  and  the  road  located  ui)on  her  land. 

True,  she  knew  of  it,  but  there  is  evidence  tending  to  show  that 
she  objected  to  it;  that  iier  husband  did  so  and  forbade  those  in 
charge  of  the  workmen  entering  upon  the  land,  as  well  as  the 
engineer  of  the  appellee.  This  action  was  brought  within  about 
two  months  after  the  road  was  built  over  the  huul. 

Under  this  state  of  case  it  was  error  to  peremptorily  instruct  the 
jury  to  find  for  the  ap^H^llee;  but  under  proper  instructions  as  to 
what  would  estop  the  owner  from  now  recovering  the  land,  the  case 
should  have  been  submitted  to  the  jury,  and  the  issue  left  to  their 
decision. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Howes  v.  Peru  v. 

(Filed  ^TfH'.  17,  1891.) 

Elections — When  one  of  the  two  candidates  for  the  office  of  clerk  of  a 
county  conrt  died  about  3  o'clock,  p.  m.,  on  the  day  of  the  election,  and  the 
records  show  that  such  candidate  received  a  majority  of  the  votes,  the  sur- 
viving candidate  is  not  entitled  to  the  office,  tliere  beinj^  no  means  of  ascer- 
iainiii^  how  many  votes*  were  cast  for  the  deceased  candidate  after  his 
death. 

R.J.  Burns  for  appellant. 

Stewart  A  Stewart  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

It  appears  from  the  petition  of  api:)ellant,  a  general  demurrer  to 
which  was  sustained,  that  on  the  first  Monday  in  August,  1S90,  he 
and  S.  T.  Bayes  were  op])osing  candidates  for  election  by  the  ijual- 
ified  voters  of  Johnson  county  to  the  oftice  of  county  court  clerk. 
That  said  Bayes  died  about  3  o'clock,  p.  m.,  on  the  day  of  election, 
leaving  appellant  the  only  candidate  or  person  to  be  thereafter  voted 
for.  But  that,  nevertheless,  the  board  of  officers,  empowered  and 
reijuired  by  law  to  examine  the  jioll-books  and  give  certificates  of 
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election,  refused  to  give  to  appellant  such  certificate.  And  that 
afterwards  the  judge  of  the  Johnson  C'ounty  Court  wrongfully  de- 
clared the  office  of  county  court  clerk  vacant  and  appointed  appellee- 
to  fill  such  vacancy. 

A.s  to  the  regularity  of  appellee's  appointment  and  qualifications^ 
for  the  office  in  question  we  need  not  inquire,  because  to  recover^ 
which  is  the  object  of  this  actio?:,  it  was  incumbent  upon  ap^iellant 
to  show  his  title  to  it. 

He  alleges  that  he  received  40S  votes,  but  at  the  same  time  admits 
that  there  were  cast  and  recorded  on  the  poll  books  for  S.  T.  Biiyes, 
the  opi)osing  candi<hite,  a  greater  number  of  votes  than  lor  himself, 
which  fact,  in  our  opinion,  is  decisive  against  his  right  to  the 
office. 

It  is  a  principle  of  fn^  eUH'tions  by  the  people,  firmly  fixed  and 
understood,  that  no  person  is  or  can  be  regarded  duly  elei!te<l  to  an 
office  unless,  when  only  two  persons  are  voted  for,  he  receives  a  ma- 
jority of  the  votes  cast  for  them,  or  receives  a  plurality,  in  case  there 
are  more  than  two  voted  for.  Any  other  rule  would  be  subversive 
of  the  fundamental  idea  of  elections  by  the  people  under  our  form, 
of  government,  which  is  that  only  that  person  shall  be  entitled  to 
hold  an  elective  office  who  ap])ears,  from  the  record  of  votes  cast, 
to  have  been  the  choice  of  a  majority  or  plurality  of  those  voting  ii> 
such  election.  There  is  no  means  of  ascertaining  whether  S- 
T.  Bayes  had,  at  the  time  of  his  death,  received  more  votes  than- 
the  whole  number  given  to  api)ellant.  Nor  is  it  necessary  to  inquire, 
for  it  i«  admitted  by  appellant  he  was  not  the  choice  of  a  majority  of 
theciualified  voters  whose  votes  were  cast  in  good  faith  and  recorded 
in  that  election,  and  that  is  enough  to  decide  the  contest  aganist  him. 
And  such  is  the  well-settled  rule,  no  where  plainer  than  in  dectio» 
2.  article  4,  chapter  .*W,  General  Statutes,  where  it  is  made  the  duty  of 
the  comparing  board  to  give  certificates  of  election  to  those  who  have 
respectively  received  the  highest  number  ot  votes  for  any  office 
within  the  gift  of  the  particular  county. 

As  in  our  opinion  it  is  manifest  from  the  statements  of  appellant'^ 
petition  he  is  not  entitled  to  the  office  sued  for,  the  demurrer  was 
properly  sustained. 

The  judgment  must  be  affirmed. 


Kkntk'KV  Central  R.  K.  Co.  v.  Commonwealth. 

(Fifed  Oct.  1,  1891.) 

'J\i,\tition — P/ctitiin^s — Limit^ition — The  Commonwealth  has  a  lien  for  a  tax 
due  it  on  the  property  as^senned  only  by  virtue  of  the  statute;  by  the  terms 
of  the  rttatute  ftuch  a  lien  exists  only  where  there  has  been  a  properly  as- 
sessed tax.  and  only  for  a  period  of  five  years.  A  mere  common  law  judg- 
ment in  favor  of  the  Commonwealth  against  a  railroad  company,  for  the 
amount  of  taxes  due  for  several  years,  does  not  create  or  fix  any  lien  ou 
such  railroad  property,  the  lien  existing  by  virtue  of  the  statute,  if  at  all. 
Therefore,  in  a  suit  by  the  Commonwealth,  in  which  a  lien  is  asserted  upon 
the  railroad  to  satisfy  such  judgment,  it  is  essential  to  allege  all  the  prelim- 
inary steps  necessary  for  the  creation  of  the  tax  on  which  the  judgment 
was  founded;  and  a  plea  of  five  years'  limitation  is  a  bar  to  the  enforce- 
ment of  such  lien,  notwithstanding  the  fact  that  a  common  law  jndfsfmeni 
had  been  rendered  within  the  five  years,  especially  when  the  present  owners 
of  the  road  have  acquired  it  since  such  judgment  was  rendered,  and  were 
not  parties  to  the  suit  in  which  it  was  rendered. 
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Hallani  <&  Myers  and  G.  i\  Lofkhart  for  appellant. 

P.  \V.  Hardin  for  appellee. 

Appeal  from  Franklin  i'ircuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  June  and  October,  1889,  the  State  recovered  judj^m en ts  for  taxes 
for  the  years  18S4,  188")  and  188()  against  the  Kentucky  Central  Rail- 
road Company. 

Our  statute  provides:  ''The  Commonwealth  shall  have  a  lien  for  all 
•taxes,  and  the  counties  for  the  county  levy  and  other  taxes  due  the 
county  on  the  prouerty  assessed,  and  on  all  other  proi>erty  of  each 
person,  whicli  shall  not  be  defeated  by  jrift,  devise,  sales,  afienatit)n, 
-or  any  means  whatever:  Provided,  the  lien  herein  provided  for 
shall  'not  exist  lonjfer  than  live  years.'  ''  (ienerai  Statutes,  chapter 
92,  article  1,  section  2. 

The  judgments  were  mtrely  for  so  much  money,  no  lien  bein^ 
adjud«:ed  for  their  payinent,  and  none  asserted  so  far  as  tliis  record 
^hows. 

The  ap|)ellant,  the  Kentucky  Central  Railroad  Company,  came 
into  existence  in  May,  18S7,  and  became  the  owner  of  the  property 
of  the  Kentucky  Central  Railroad  Company  in  June,  1887. 

December  2.'5,  1881),  tlie  ai»f>ellee  broujrht  this  action,  claiming  that 
it  had  a  lien  upon  the  property  for  the  satislaction  of  its  judgments. 
The  copies  of  them  on  file  do  not  show  that  they  were  for  taxes  due 
the  State,  but  this  appears  from  the  pleadings  in  tnis  suit. 

Tlie  taxes  for  18s4  were  due  on  October  lOth  of  that  year. 

Tiiere  is  no  averment  in  the  petition  of  any  assessment  of  the 
property  or  of  the  preliminary  steps  necessjiry  to  it>^  taxation;  nor  is 
it  even  stated  tliat  such  averments  were  made  in  the  original 
suits. 

A  demurrer  to  the  petition  was  overruled.  One  was  sustained  to 
the  answer,  which,  hder  (dia^  reli(^  upon  the  lapse  of  five  years  from 
the  time  when  they  were  due  until  this  suit  was  brought  as  to  the 
taxes  of  LS84,  an<l  a  jud^nient  was  rendered  allowing  a  lien  and 
placing  the  property  in  the  hands  of  a  receiver  for  its  satisfaction. 

It  is  contended  for  the  State  that  the  mere  judgments  for  UKmey 
obtained  by  it  fixed  a  lien  upon  the  |>roperty,  and  that  theai)pellant 
took  it  cune  one  re. 

They  did  not,  however,  constitute  liens  upon  the  property.  They 
were  but  ordinary  judgments  for  njoney. 

The  fact  that  they  were  based  upon  claims  for  taxe-;  did  not  alter 
their  character  and  give  them  additional  force. 

The  State  had  a  lien  by  virtue  of  the  statute.  It  arose  by  reason 
of  a  uroi>erly  assessed  tax.  It  was  not  necessary  to  reduce  the  claim 
to  judgment  to  acquire  it.  In  the  original  suits,  upon  proper  aver- 
ments, decrees  might  have  been  had  enforcing  the  already  existing 
lien,  provided  it  had  not  been  lost  by  lapse  of  time;  but  a  mere 
common  law  judgment,  although  for  taxes,  stands  upon  the  same 
footing  as  any  otiier  like  judgment  for  money.  The  statute  gives  it 
no  peculiar  efficacy.  It  does  not  constitute  the  lien,  but  it  is  the 
properly  assessed  tax  which  creates  it. 

In  a  suit,  therefore,  to  enforce  the  lien  the  preliminary  steps  nec- 
-essary  to  the  creation  of  sucU  a  tax  must  be  averred  and  proven,  if 
4lenied. 

It  is  earnestly  urged,  however,  that  the^e  matters  must  be  regarded 
;ai  having  been  determined  when  thejudirments  were  renderedr^in-       t 
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asinuch  an  they  were  for  taxes;  that  this  mile  stone  has  been  passed 
and  the  Slate  can  not,  therefore,  be  required  to  travel  over  the  same 
ground. 

Even  if  this  were  so  as  to  a  party  really  ow-in^  the  taxes,  and  who 
is  still  the  owner  of  the  property,  or,  in  other  vvord-^,  if  the  judgment 
bein«:  for  taxes  was,  ipso/wlf),  conclusive  of  the  lien  as  to  him,  yet 
the  appellant  was  not  a  party  to  those  judjrnients  but  a  stranger  to 
them,  and  it  is  now  souji:ht  to  enforce  a  lien  for  their  payment 
against  its  property. 

If  it  exists  it  is  by  virtue  of  the  statute  and  not  the  judgments^ 
It  is  for  a  tax  not  assessed  against  the  present  owner  of  the  property, 
and  as  the  judgments  did  not  of  themselves  fix  a  lien  upon  the 
property,  it  was  necessary  in  this  suit  to  aver  every  fact  neet*ssary  to 
constitute  the  lien. 

If  ihis  be  not  so,  then  the  appellant  would  not  have  its  *May  in 
court.''  It  i«  no  answer  to  this  to  say  the  statute  provides  that  the 
lien  **shall  not  be  defeate<i  by  gift,  devise,  sales,  alienation  or  any 
means  whatever.** 

If  the  judgment  be  merely  for  so  much  nioney,  if  it  does  not,  by 
reason  nierely  of  the  character  of  the  claim  ui)on  which  it  is 
founded,  conclude  the  question  of  the  existence  of  a  lien,  and  cer- 
tainly it  should  not  do  so  as  to  an  alienee  of  the  property,  who  wai* 
no  party  to  it,  then  as  to  him  the  question  as  to  its  existence  is  ^till 
an  open  one. 

We  fail  to  see  why  the  plea  of  the  statute  of  limitation  of  five 
years  as  to  the  taxes  of  1KH4  was  not  a  valid  one  as  to  the  api)ellant^ 
More  than  five  years  had  ela|)sed  from  the  lime  they  became  due 
until  thi*^suit  was  brought. 

It  is  said  the  hen  was  an  incid(-»nt  of  the  judgment,  and  the  claim 
having  been  nut  in  judgment,  the  statute  of  limitation  as  to  a  judg- 
ment, which  is  fifteen  years,  applies  to  the  enforcement  of  the  lien. 
This  argument  is,  however,  without  force  becinsi*  the  statute  which 
gives  this  lien  declares  that  it  shall  not  be  defeated  by  a  sale  of  the 
property,  but  that  it  shall  not  e>ist  for  a  longer  jjeriod  than  five 
years. 

In  our  opinion  the  denmrrer  to  so  much  of  tlie  answer  as  relletl 
upon  limitation  as  to  the  taxes  of  1884  should  not  have  been  sus- 
tained, but  that  the  demurrer  to  the  petition  should  have  been  for 
the  reasons  above  given;  and  the  judgment  is  revei*se'i  for  further 
proceedings  in  conformity  to  this  opinion. 


Lkaf,  *V:c'.  v.  Lkaf. 

(Fifed  (k'L  24,   1S91.) 

liisitnific,'     /\in\hts  of   Honor  bcui'fU  icrtifunte — A  member  of   the  Kuightx  oT 
Honor  had  a  ^2,000  benefit  certiticate  on  his  life  issaed,  payable  to  his  then 
second  wife.     Afterwards  he  became  so  dissipated  in  his  habits  that  the  wife 
was  made  a  Jcnte  soL\  and    as  such   authorized    to  manage  and  control  her 
estate.     She  always  claimed  the  benefit  certiticate  as  her  own  separate  estate 
and  made  payments  of  assessments  and  dues  upon   it  to   prevent   a  forfeit- 
ure of  the  insurance.     She  was  granted  a  divi)rca  from   the  hasbind,  and  in 
the  settlement  of  the  property  rijjhts  between   them    furrenderel  certain  of 
her  property  to  the   husband,  under   the   belief  that   she  was  cmtitled  to  the 
benefit  certiticate;  nor  at  that  time  did  the  husband  assert  any  claim  to  it^ 
Afterwards  he  had  another  certificate  issued,  payable   to   his   adult  children,, 
in   lien  of  the   one   held   by  the  wife.     After   nis  death  the  Supp^me  Lodf^e^ 
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filed  A  bill  of  interpleader,  claiming  no  interest  in  the  $2,(KK),  and  asking 
the  chancellor  to  determine  whether  the  widow  or  the  adalt  children  were 
entitled  to  the  fund.    Hchi — 

That  one  of  the  main  purposed  of  tho  Order  of  Knij^ht.s  of  Honor  is  to 
promote  benevolence,  by  establishing  a  luidoios'  and  orphans^  benjit  fund^  and 
it  will  be  in  accordance  with  the  purposes  of  the  Order  to  hold  the  widow's 
equity  superior  to  the  rights  of  the  adalt  children,  because,  tirst.  she,  by  her 
own  means  and  personal  labor,  with  the  ori^^inal  certiticate  in  her  posses- 
sion, kept  the  insurance  alive;  second,  she  surrendered  to  her  husband  one- 
half  of  the  realty  to  which  she  had  title,  under  the  implied  agreement,  or 
probably  express  agreement,  that  she  was  to  have  the  benedt  of  this  insur- 
ance. 

James  S.  Pirtle,  L.  N.  Dembitz  and  W.  McKee  Duncan  for  ap- 
pellants. 

Abbott  1%  Rutledsre  for  appellee. 

Appciil  froin  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  controversy  is  between  Louisa  Leaf,  who  was  at  one  time 
the  wife  of  Peter  I^eaf,  and  his  children  by  a  former  wife,  Alex- 
ander, Reuben  and  Miss  Nellie  Leaf,  who  are  the  appellants  in  this 
court. 

It  orijjinateil  as  follows:  Peter  Ijoaf,  durinp:  his  life,  was  a  mem- 
ber of  the  Order  known  as  the  Knipfhts  of  Honor,  and  what  is 
termed  a  benefit  certificate  for  $2,00()  was  issiied  upon  his  life,  in 
March,  1881,  and  by  his  direction  made  payable  to  the  ai>pellee, 
Louisa  Leaf,  who  was  then  his  wife. 

In  the  year  1887  Peter  Leaf  obtained  another  benefit  certificate, 
in  lieu  of  the  one  payable  to  his  wife,  issued  by  the  Supreme  Lodge 
Knights  of  Honor  of  Missouri,  and  made  that  certificate  payable 
to  his  son,  Alexander.  In  a  few  months  thereafter  the  certificate 
making  his  son  the  beneficiary  wms  surrendered,  and  another  one 
issued  by  the  Supreme  Lodge  of  Missouri,  made  payable  to  his  son 
(the  beneficiary  in  the  second  certificate)  and  his  brothers  and  sister, 
who  were  all  children  by  his  first  wife.  The  appellee,  Louisa  Leaf, 
retained  the  first  certificate  and  her  husband,  Peter  Leaf,  obtained 
theswond  certiticate,  upon  an  attidavit  made  tnat  his  wife,  Louisa, 
refused  to  surrender  to  him  the  first  that  it  might  be  canceled. 
Peter  Leaf  <iying,  the  Supreme  Lodge  filed  a  bill  of  interpleader  in 
the  court  below  against  Louisa  Leaf,  the  holder  of  the  original  cer- 
tificate, and  the  appellants,  the  holders  of  the  last  certifica  e,  calling 
u|)on  them  to  assert  their  several  claims,  and  paying  the  $2,000,  the 
benefit  fund,  into  court,  that  the  chancellor  might  order  it  oaid  to 
the  parties  entitled. 

The  Supreme  Lodge  has,  therefore,  no  interest  in  the  litigation, 
only  asking  the  chancellor  to  render  such  a  judgment  as  is  in  accord- 
ance with  the  design  of  this  benevolent  corporation.  Peter  Leaf,  the 
insured,  had  by  the  appellee  three  children,  who  were  infants  at  his 
death  and  at  the  institution  of  this  action. 

Some  years  after  deceased  joined  the  Order  he  became  improvi- 
dent and  addicted  to  the  use  of  liquor,  so  much  so  that  his  wife, 
Ijouisa,  was  declared  'Afeme  sole,  tljat  she  might  manage  and  control 
the  property,  consisting  of  reality,  of  the  value  of  $2,000  or  $3,(N}0, 
the  title  to  which  was  in  her,  but  the  accumulation  was  doubtless 
the  result  of  their  joint  efl'orts.  He  gave  to  the  wife  the  benefit  cer- 
tificate as  her  property,  and  she  held  and  claimed  it  as  her  separate      t 
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estate— not  only  so,  but  when  her  husband  had  lost  all  interest  in 
his  family  by  reason  of  his  dissipated  habits,  she  took  from  the 
earning[s  of  her  daily  labor  a  sufficient  sum  in  every  month,  durins: 
ihe  period  of  two  or  more  years,  to  pay  his  assessments  or  dues,  so 
as  to  prevent  a  forfeiture  of  the  policy.  After  this  the  wife,  Louisa, 
by  a  proceeding:  in  equity,  procured  a  divorce  from  her  husband, 
and  was  restored  to  all  the  rigfhts  of  a  single  woman,  and  her 
children  left  to  her  care  and  keepins;.  She  surrendered  to  her  hus- 
band a  moiety  of  tiie  realty,  the  title  being:  in  her  name,  in  settle- 
ment of  their  property  rigiits  under  the  judjrment  of  divorce,  and 
retained  the  benefit  certificate  a-*  her  property:  and  tio  assertion  of 
claim  was  made  to  it  by  her  husband  and  no  notice  given  her  of  any 
change  in  the  l^eneficiary,  either  then  or  to  be  thereafter  made  by 
him. 

8he  had  been  paying  the  assessments  to  a  memlier  of  the  subordi- 
nate lodge  in  this  State,  and  the  second  certificate  was  obtained 
upon  an  affidavit,  showiiig  upon  its  face  to  the  Missouri  Sui>reine 
Lodge  that  she,  Louisa,  held  the  certificate  and  refused  to  surrender 
it.  The  l)eneficiari€\s  in  the  second  and  third  l>enefit  certificates 
were  all  of  age  wlien  both  certificates  were  issued,  and  not  living 
with,  or  dependent  upon,  the  father  for  protection  or  support. 

It  is  insisted  by  counsel  lor  the  appellee  that  the  gift  of  the  cer- 
tificate to  the  wiie,  her  payment  of  the  dues  upon  it  for  two  or  more 
years,  the  settlement  ot  tlieir  property  rights,  when  the  final  judg- 
ment was  rendered,  with  no  assertion  of  claim  by  the  husband,  or 
his  purpose  to  change  the  beneficiary,  vested  the  wife  with  an  eijui- 
table  interest  as  against  her  husband  and  his  adult  children,  who 
were  made  the  beneficiaries  in  the  last  certific^ate. 

This  is  not  a  controversy  between  the  lodge  and  these  parties.  If 
they  had  paid  the  money  over  to  the  last  beneficiaries,  witli  or  with- 
out notice  of  the  equity  on  the  part  of  the  wife,  the  loJge  would 
doubtless  be  protected,  as  all  must  subordinate  themselves,  when 
members,  to  the  rules  and  laws  of  the  lodge,  when  made  in  pursu- 
ance of  its  charter,  and  when  certificates  are  issued  the  lodge  will 
not  be  required  to  ascertain  that  some  other  is  entitled  than  the  one 
named  as  the  bcMieficiary.  Xo  such  (juestion  arises  here,  and  the 
chancellor  in  his  judgment  should  carry  into  efi'eot  the  object  of  the 
corporation.  One  of  the  main  objects  of  this  Order  is  "to  promote 
benevolence  and  (»harity  by  establishinir  a  widows^  and  orphan.t^ 
benefit  fuml,  from  which,  on  the  satisfactory  evidence  of  the  death 
of  a  member  of  the  corporation,  who  has  complied  with  all  its  re- 
quirements, a  sum  not  to  exceed  $2,(rn»  shall  h^  paid  to  his  family 
or  as  he  may  direct." 

Article  J),  section  T)  of  the  constitution  of  this  corporation,  adopted 
after  this  certificate  had  been  issued  to  the  appellei%  L:)uisa,  allowed 
a  member  at  any  time,  while  in  gooil  standing,  **to  surrender  his 
benefit  certificate,  which  shall  be  forwarded  by  the  reporter  of  his 
lodge  to  the  su[)reme  reporter,  who  shall  thereupon  cancel  the  old 
certificate  and  issue  a  new  one  in  lieu  thereof  to  such  meniborv  pay- 
able as  he  shall  have  <lire'*ted;'^  and  section  4  of  the  same  article 
provides:  **The  beneficiary  may  be  changed  as  the  member  may 
thereafter  direct,  in  accordance  with  the  laws  of  the  Order,  and 
such  change  shall  be  entered  in  the  benefit  certificate." 

Under  these  provisions  of  the  act  of  incorporation,  or  its  general 
laws,  the  appellants  claim  that  the  member  can  dispose  of  the  fund 
in  the  manner  he  may  direct,  and  that  those  who  are  not  dependent 
upon  him  may  he  made  the  objects  of  his  bounty,  while  infant  chil 
dren,  for  whose  benefit  the  gift  to  the  mother  was  doubtless  made" 
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or  at  least  for  the  inaintainance  of  wife  and  children,  are  to  be  ex- 
cluded from  all  the  benefits  of  this  benevolent  Order,  and  by  the 
act  of  the  nnember  whose  conduct  has  driven  the  wife  to  a  final  sep- 
aration, resulting:  in  a  division  of  her  property  with  him,  under 
the  belief  that  the  original  certificate  was  in  fact  her  property. 
That  the  member  may  surrender  a  certificate,  and  have  another 
issued  in  lieu  of  it  by  the  laws  of  the  corporation,  is  not  questioned; 
but  a  gift  of  a  certificate  not  surrendered,  but  held  by  the  wife  as  in 
this  case  as  her  property,  with  the  payment  of  dues  out  of  her  own 
labor,  that  she  may  protect  the  insurance  from  forfeiture,  and  to  save 
it  for  those  who  were  dependent  upon  the  member  and  entitled  to  the 
benevolence  of  the  Order,  must  be  held  to  create  some  equitable 
right  as  against  the  beneficiaries  who  now  claim  the  fund,  and  who 
were  not  dependent  on  the  member  or  proper  subjects  of  the  oharity 
bestowed,  otherwise  the  chancellor  is  disregarding  the  object  of  the 
organization  as  well  as  those  whose  dependent  condition  make  them 
fit  subjects  for  its  benevolence. 

In  the  case  of  Manning  v.  A.  O.  U.  W.,  9  Kv.  Law^  Rei\,  ^,  the 
certificate  remained  with  the  lodge;  the  beneficiary  mentioned  never 
paid  an  assessment;  he  was  not  a  member  of  the  family;  the  change 
was  made  in  favor  of  the  wife,  and  thi>.  court  held  that  the  first  ob- 
ject of  the  benefic'ary  feature  of  the  charter  was  to  aid  the  family 
of  the  assured,  and  the  claim  of  the  widow  should  not  be  viewed 
.with  disfavor. 

Here  the  wife  and  children,  or  at  least  the  children  who  are  de- 
pendent on  the  member,  are  asked  to  be  excluiled  and  the  widows' 
and  or[)hans'  benefit  fund  applied  to  a  stranger  or  to  adult  children 
not  dependent  on  the  member.  8uch  a  ruling,  it  seems  to  us,  would 
be  in  violation  of  the^intent  and  purport  of  every  provisio»i  of  the 
charter,  as  the  Order  was  incorporatcKl  that  a  fund  (this  widows' 
and  orphans'  fund)  might  be  on  hand  at  the  death  of  the  member 
for  the  benefit  of  his  family. 

Does  this  faujily  include  the  adult  children,  who  are  not  depend- 
ent and  not  Jiving  in  the  immediate  household,  in  a  case  where  the 
certificate  is  payable  to  the  widow,  and  who  occupies  her  home  with 
her  three  infant  children?  Can  it  be  that  the  benevolence  of  the 
OrdtT  is  to  be  bestowed  on  those  able  to  maintain  themselves  and 
the  widow  and  infants  left  penniless?  It  seems  to  us  that  the  entire 
constitution  and  by-laws  of  the  corporation  would  compel  the  Order, 
if  left  to  determine  the  (juestion,  to  apply  the  fund  to  the  widow 
and  infant  children  of  the  deceased. 

That  Peter  Leaf  might  divert  the  fund  by  designating  a  benefi- 
ciary or  beneficiaries  coujing  within  the  class  of  those  who,  by  the 
constitution  and  by  laws  of  the  corporation,  would  be  the  objects  of 
its  benevolence  is  beyond  controversy,  and  that  this  might  be  done 
by  the  Supreme  Lodge  of  Missourijthe  Kentucky  lodges  being  a 
part  of,  or  subordinate  to,  that  Supreuje  Lodge,  is  ecjually  certain, 
and  a  proper  construction  of  the  charter  would  authorize  one  with  a 
family,  not  dependent  upon  him,  to  have  a  benefit  certificate  issued 
payable  to  all  or  some  member  of  it;  but  with  a  widow  and  infants 
it  would  be  a  perversion  of  the  object  of  the  Order  and  a  violation 
of  the  fundamental  provisions  of  its  charter  to  appropriate  the 
widows'  and  orphans'  fund  to  adults,  excluding  the  widow  and 
infant  children. 

It  is  argued  that  there  is  no  widow  surviving  the  deceased,  by 
reason  of  the  divorce  granted  by  the  chancellor  by  which  the 
marriage  tie  was  severed.  It  has  been  held  that  a  policy  of  insur- 
ance on  the  life  of  the  husband  for  the  benefit  of  the  wife,  was  m)t         , 
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forfeited  by  reiisoii  of  a  divorce  subseciuently  obtained,  but  that  the 
right  of  the  wife  still  continued.  Gold^^mith  v.  Union  Mutual  Life 
Ins.  (;!o..  New  York,  — . 

Whether  this  is  the  correct  doctrine  is  not  necessary  to  be  deter- 
mined, as  in  this  case  the  appellee,  although  divorced,  whose  earn- 
insrs  contributed  to  keep  the  insurance  alive,  and  who  divided  the 
estate  to  which  she  had  title  with  her  husband,  when  the  divorce 
was  granted,  on  the  idea  that  she  was  invested  with  a  beneficial 
interest  in  this  fund,  should  enjoy  its  benefits  ecjually  with  her  chil- 
dren, and,  as  the  appellants  are  not  entitled,  they  have  no  right  to 
complain. 

Judgment  afiirmed. 

Judge  Pryor  delivered  the  following  response  to  petition  for  re- 
hearing: 

The  counsel  filing  the  petition  Tor  rehearing  misconceives  the 
meaning  of  the  opinion. 

That  Peter  Leaf  could  have  had  a  certificate  issued  in  favor  of  any 
member  of  his  family  by  the  consent  of  the  Order  is  not  denied. 
That  he  could  have  the  nanje  of  the  beneficiary  changed,  is  equally 
certain,  and  the  fact  that  the  original  certificate  had  been  lost,  or 
when  it  could  not  be  obtained  by  him,  authorizeii  the  Order  to  issue 
another  certificate  for  the  benefit  of  others  than  those  named  in  the 
original  certificate. 

(.'oimsel  is  right  in  his  suggestions  on  these  points,  but  they  fail 
to  reach  the  (luestion  presented  here.  It  is  assumed  in  the  petition 
that  no  ©(juities  can  arirtC  as  between  parties  in  the  distribution  of 
this  widows'  and  orphans'  fund,  but  the  one  named  in  the  certificate 
is  entitled  to  it  and  na  one  ef.se.  The  Order  seemed  to  have?  had 
trouble  in  determining  to  whom  this  money  should  be  paid,  and 
left  it  to  the  chancellor.  This  court  said  in  the  original  opinion 
that  in  settling  the  rights  of  this  family,  it  would  be  a  j)erversion 
of  the  very  object  of  tho  Order  to  give  the  money  to  the  adults,  ex- 
cluding the  widow. 

This  is  a  case  where  the  widow  has  a  superior  equity  over  all 
others  to  the  insurance  for  two  reasons.  First.  She  by  her  own 
means  and  personal  labor,  with  the  original  certificate  in  her  posses- 
sion, kept  the  insurance  alive.  Second.  She  surrendered  to  her  hus- 
band one-half  of  the  realty  to  which  she  had  title,  under  the  im])lied 
agreement,  and  as  the  proof  indicated  an  express  agreement  that 
she  was  to  have  the  fund,  and  if  the  husband  was  living,  could  be 
con)pelle(l  to  answer  for  its  equivalent  in  value.  The  wife  has  inter- 
cepted the  fund  before  it  reaches  the  children  who  are  named  as  the 
beneficiaries,  and  her  e(iuity  is  so  great  that  no  chancellor  should 
withhold  a  judgment  in  her  l>ehalf. 

This  case  has  gone  to  an  associate  judge  as  the  rule  requires. 
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(Fifed  Dev.  2,  1 89 1.) 

^  Ationic'y\<  lien  -The  act  of  May  (5,  18iK),  which  extends  the  lien  of  attor- 
ney t^  for  their  fees  to  clAims  for  anliquidated  daina^^es  upon  which  sait  has 
been  instituted,  was  not  intended  to  take  from  the  plaintiff  in  such  an 
action  the  right  to  settle  hiri  case  at  his  own  fifi^ures,  but  simply  to  ^ive  the 
attorney,  in  the  event  of  such  a  settlement,  a  lien  upon  the  claim  for  his  fee. 
If  a  fee  has  been  agreed  upon  the  lien  exists  only  for  that  amount.  A  lien 
*'for  a  fair  and  reasonable  fee''  exists  only  in  the  absence  of  an  agreement 
as  to  the  amount  of  the  fee. 

In  an  action  to  recover  damages  for  personal  injuries,  in  wliich  the  at- 
torney for  plaintiffs  had  a  contract  with  his  client  for  a  fee  equal  to  one- 
half  the  amount  that  might  be  recovered,  the  defendant,  having  compromised 
with  plaintiff  before  judgment,  is  liable  to  plaintiff's  attorney  for  only  one- 
half  the  amount  received  by  plaintiff  under  the  compromise,  and  it  was, 
therefore,  error  to  render  judgment  in  favor  of  the  attorney  for  larger 
amount  or  to  admit  proof  as  to  what  would  be  a  reasonable  fee. 

A.  (jf.  Dejarnette  for  iippt'ilant. 

M.  1).  Ciray  and  Jno.  C'arnes  for  appellors. 

Appeal  from  (Jrant  Court  of  Coiiiinon  Pleas. 

()))inion  of  the  court  by  Jud^e  Yo«t. 

Prior  to  the  (Uh  day  of  May<  1890,  the  lien  j»iven  attorneys  for 
their  fee,  upon  any  claim  or  demand  placed  in  their  hands  for  col- 
lection, did  not  apply  to  claims  for  unliquidated  daiuages  lor  tort 
before  judgment. 

Cpon  that  day  the  Legislature,  Acts  1HS9-90,  volume  1,  pai^e  128, 
amended  the  loth  s(»ction  of  article  1,  chapter  o,  of  the  (ieneral  Statues, 
by  addinjr  to  it  the  following  provisions: 

'*  Attorneys  at  law  shall  also  have  a  lien  upon  any  claim  or  claims, 
demand  or  demands,  including  claims  or  demands  for  unliquidated 
damages,  upon  which  suit  *  *  has  been  instituted,  for  the  amount 
of  any  fee  which  may  have  been  agreed  upon  between  such  *  * 
attorneys  and  *  *  clients,  or  in  the  absence  of  such  agreement 
for  a  fair  and  reasonable  fee  for  the  services  of  such  ^•'  *  attorneys, 
and  if  the  records  show  the  name  or  names  of  such  attorneys  this 
act  shall  operate  as  a  notice  of  such  lien  to  the  defendant  or  de- 
fendants in  the  action." 

This  appeal  calls  ior  a  construction  of  the  amendment. 

The  appellee,  John  C'arnas,  an  attorney  at  law,  brought  this  action 
in  favor  of  Allen  Givens  against  theap[)ellant,  to  recover  damages 
for  personal  injury  received  by  him  in  a  collision  of  trains  on  its 
road.  Five  days  after  the  tiling  ot  the  suit  the  appellant,  without 
the  knowledge  or  consent  of  Carnes,  compromised  the  claim  with 
(livens  by  paying  to  him*2t).(M),  which  he  accepted  in  fidl  satisfaction 
of  the  demand  and  delivered  to  the  appellant  a  receipt  for  that 
jimount,  therein  relieving  it  from  any  and  all  liability  for  the  injuries 
8ued  for. 

On  the  calling  of  the  case  for  trial  the  appellant  tiled  its  answer, 
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netting  up  this  compromise,  and  the  appellee,  Carnes,  thereupon 
filed  his  petition,  in  which  he  alleged  that  by  reason  of  his  services 
in  bringing  the  suit  he  had  a  lien  upon  the  claim  for  a  reasonable 
fee,  which  he  fixed  at  $1,000,  and  he  asked  to  be  made  a  party  and 
prayed  for  an  enforcement  of  his  lien.  The  court  heard  proofs, 
allowed  him  $1(K)  as  a  fee  and  rendered  a  judgment  against  the  ap- 
pellant for  that  amount  from  which  judgment,  it  prosecutes  this 
appeal.  The  proof  disclosed  the  fact  that  at  the  time  of  Carnes' 
employment  by  Givens  they  entered  into  a  written  contract,  by  the 
terms  of  which  Givens  aerreed  to  pay  Carnes  as  his  fee  a  sum  equal 
to  one-half  of  any  amount  he  might  recover  in  the  action. 

The  object  of  the  amendment  of  May  6th,  1890,  was  to  prevent  a 
defendant,  in  an  action  for  unliquidated  damages,  from  settling  the 
claim  with  the  plaintifl"  without  being  responsible  to  the  attorney 
of  record  for  his  fee. 

It  did  not  take  away  from  a  piaintifl"  in  such  an  action  the  right  to 
settle  his  own  case  at  his  own  figures,  but  simply  provided  that  in 
the  event  of  such  settlement  the  attorney  who  brought  the  suit 
should  havea  lien  upon  theclaim;  but  a  lien  upon  theclaim  for  what? 
For  the  amount  of  any  fee  which  may  have  been  (trfreed  upon  between 
the  attorneys  and  the  client,  or,  in  the  a bs mice  of  such  agreement,  for  a 
lair  and  reasonable  fee  for  his  services.  Mark  the  language,  the 
attorney  only  has  a  lien  for  a  fair  and  reasonable  fee  /;/  the  ((bi*fm-e 
of  an  agreement  with  his  client  as  to  what  that  fee  shall  be. 

In  this  case  then  has  Carnes  a  lien  upon  any  amount  except  the 
amount  received  by  his  client?  We  think  not.  His  services  were 
of  course  wortli  more  than  that,  and  it  is  a  hardship  upon  him  to 
thus  limit  his  fee,  but  it  is  a  hardsliip  brought  about  by  the  law 
and  his  contract.  He  agreed  to  accept  a  sum  ecjual  to  one-half  the 
amount  recovered  by  his  client.  If  the  action  had  been  prosecuted 
to  a  judgment,  which  awarded  Givens  $26.00,  it  could  not  be  con- 
tended that  Carnes  would  have  been  entitled  to  more  than  a  sum 
equal  to  one-half  of  it.  His  client  agreerl,  as  he  had  the  unques- 
tioned right  to  do,  to  accept  $26.0!),  in  full  payment  of  his  claim. 
There  is  no  charge  of  fraud  or  collusion  in  the  settlement  between 
(livens  and  the  appellant.  Then  by  what  process  of  reasoning  can 
the  appellant  be  made  respDosible  to  Carnes  for  a  larger  fee  than 
that  agreed  on  between  himself  and  his  client  when  he  was 
employed  to  institute  the  suit? 

The  language  of  the  law  is  plain  and  suscej)tible  of  but  one  con- 
struction. 

The  court  erred  in  admitting  proof  as  to  what  would  be  a  reason- 
able fee,  in  the  face  of  the  asrreement  proven,  and  the  judgment  is 
reversed  and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 
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L0UI8V1LLE  BAG6I^o  Manufacxubino  Company  v.  Dolan. 

FiJerl   November  4,  1891.      Appeal  from  Louisville  Law  and  Equity  Courts 
Opinion  of  the  conrt  by  Presiilin^f  Jud^e  Barbour,  afiirmitj^?. 

1.  Mtisfrr  and  seii.'afji — Dit/y  to  instruct  infant  servant  hoiij  to  ai'oiii  danger 
—  When  one  takes  an  infant  into  his  service  it  is  liis  duty  to  explain 
fully  to  the  servant  the  hazards  and  danjjfers  connected  with  the  bus- 
iness, and  instruct  him  how  to  avoid  them.  And  the  master  will  not  have 
discharfji^ed  his  duty  in  this  regard  unless  the  instructions  aud  precautions 
given  are  so  graduated  to  the  youth,  ijjnorance  and  inexperience  of  the  ser- 
vant as  to  make  him  f,ully  aware  of  the  danger  to  him,  and  to  place  him 
with  reference  to  it  in  substantially  the  same  situation  as  if  he  were  an 
|tdult.  And  if  the  master  fails  to  perform  this  duty,  and  injury  to  the  ser- 
vant results,  the  master  is  liable,  although  the  parents  of  the  servant  con- 
sents to  the  employment. 

2.  Same — Evidenee  —  \\\  this  action  by  an  infant  servant,  a  girl,  against  the 
master  to  recover  damages  for  an  injury  to  plaintiff,  alleged  to  have  resulted 
from  defenJant's  negligence,  the  court  properly  refused  to  allow  the  defendant 
to  introduce  as  evidence  a  writing  signed  by  plaintiff's  mother  at  the  time 
plaintiff  was  employed,  in  which  she  agreed  not  to  hold  defendant  liable  for 
any  injury  that  might  result  to  pi 'intiff  in  the  performance  of  any  work 
assi^'ned  to  her. 

3.  Kxcessiie  '.erdict — As  the  jury  saw  the  plaintiff's  mutilated  hand,  and 
are  the  best  judges  as  to  wliat  will  compensate  her  for  her  suffering,  her 
disfigurement,  and  her  decreased  capacity  for  labor,  this  court  can  not  say 
that  a  verdict  for  twenty-live  hundred  dollars  ih  excessive. 

Hargis  and  Eastin  for  appellant;  R.  C.  Davis  and  Matt  O'Doherty  for  ap- 
pellee. 

KocHE.  &c  V.  Geoege's  ex'or. 

Filed  November  4,  1891.     Appeal  from   Fayette  Circuit  Court.    Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Gifts  inter  7  ii'os  and  gifts  causa  moitis  are  as  to  their  validity  governed 
by  the  same  rules,  and  in  order  to  constitute  either  there  must  be  an  actual, 
constructive  or  symbolical  delivery  of  the  chattel  to  the  donee  or  to  some 
one  for  him.  But  an  assignment  and  delivery  of  the  indentical  thing  is  not 
essential  to  a  valid  gift. 

2.  /^rt/W  j/tv//z/-f7//f?// </ //7/j/— The  title  to  personal- property  may  be  trans- 
ferred without  delivery  of  possession  of  the  property  and  without  consid- 
eration, by  either  a  written  or  parol  declaration  of  trust  in  favor  of  the 
donee.  And  the  donor  may  by  clear  and  unequivocal  declaration  constitute 
himself  or  another  a  trustee  to  hold  the  property  for  the  donee.  But  in 
order  to  fasten  a  trust  on  property  by  mere  parol  declaration,  the  language 
need  must  be  clear  aud  explicit,  manifesting  the  owner's  purpose  to  transfer 
the  right,  and  pointing  out  with  certainty  both  the  subject  of  the  trust  and 
the  person  who  is  to  take  the  beneficial  interest. 

Where  the  holder  of  a  note,  which  he  had  deposited  with  his  bankers, 
told  his  son  a  short  time  before  his  death  that  he  wished  him  to  collect  the 
note  and  pay  the  proceeds  over  to  his,  the  father's  sister,  the  wife  of  the 
maker  in  the  note,  there  was  not  a  valid  gift  of  the  note,  but  the  son  was 
thereby  made  a  trastee  for  his  father's  sister,  and  in  this  action  by  the 
executor  of  the  father  to  recover  judgment  thereon,  in  which  the  defendant 
mnd  his  wife  set  up  the  trust,  judgment  should  be  rendered  in  favor  of  the 
wife,  and  the  proceeds  be  given  to  her  for  her  separate  use  and  benefit. 

D.  G.  Falconer  and  C.  J.  Bronston  for  appellants;  C.  Suydam  Scott  for 
appellee. 
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L.'  &  N.  Railkoad  Co.  v.  Gobman. 

Filed  November  18,  1891.     Appeal  from  Hart  Circuit  Court.     Opinion  of  the 
court  by  Jud^e  Younj?,  affirming. 

1.  //>/;•-///  ,4'/rr;/  verdict  ^///rr— Where  the  evidence  is  contradictory  the 
court  will  not  disturb  the  finding  of  the  jury  upon  the  ground  that  it  is 
agaiuRt  the  evidence  even  though  the  inclination  of  the  court  is  again8t  the 
verdict. 

2.  Exicssh'c  Vi'vaitt — In  this  action  to  recover  damages  for  pergonal  injuries 
a  verdict  for  5^1,000  was  not  excessive,  a!»  the  plaintiff,  who,  at  the  time  of 
the  accident,  was  a  strong,  active  man,  forty-nine  years  of  age,  was  perma- 
nently injured. 

H.  C.  Martin  and  Wm.  Lindsay  for  appellant;  A.  W.  Scott  for  appellee. 

Hatches  v.  Pike  County. 

Filed  November  18, 1891.     Appeal  from  Pike  Circuit  Court.     Opinion  of  the 
court  by  Judge  Young,  reverning. 

1.  J'/ie  suiy/its  in  t/it'  />onU  of  (1  county  Juift^f  are  not  responsible  for  money 
received  by  him  which  it  was  not  his  duty  to  receive,  and  which  he  had  no 
right  to  receive. 

2.  ///«'  county  Ju(t\;c  //as  no  ri^^ht  to  receive  niomy  tiuc  the  county  for  hutii  roar- 
rants.  The  mere  fact  that  the  law  does  not  provide  who  shall  receive  the 
money  does  not  cast  the  duty  on  him.  The  proper  course  for  the  county 
court  to  pursue  with  reference  to  such  money  is  to  appoint  some  one  to  re- 
ceive and  hold  it,  and  re<juireof  him  a  bond  for  the  faithful  performance 
of  his  duties. 

Auxier,  Ferrell  tV  Connolly  for  appellant. 

()\vensb:>U()  &  Nashville  Ky.  Co.  v.  Coenelius  &  Clavinoeb. 

Filed  Novinuber  18,  1891.     Appeal  from  Logan  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  atlirming. 

/'(J  entitle  one  to  a  new  tuot  upon  the  ^^round  of  surprise  it  must  appear  that 
he  or  his  counsel  has  been  taken  by  surprise  on  a  material  point  or  circum- 
stance which  could  not  have  been  anticipated,  and  from  which  injustice  has 
resulted.  It  must  also  appear  that  the  surprise  was  not  the  result  of  want  of 
skill,  care  or  attention.  Therefore,  one  is  not  entitled  to  a  new  trial  upon 
the  ground  that  he  was  surprisid  in  the  testimony  of  his  own  witness  when 
it  does  not  appear  that  he  or  his  counsel  liad  ever  examined  the  witness  for 
the  pnrpOf»e  of  finding  out  wliat  he  would  testify. 

W.  F.  Browder  for  appellant:  W.  J.  Hendrick  and  R.  Reid  Rogers  for  ap- 
pellees. 

Ashland  Coal  Railway  Company  v.  Babky. 

Filed  November  18.  1891.     Appeal  from   Boyd   Circuit   Court.     Opinion  of 

the  court  by  Judge  Yost,  afiirming. 

Master  and  .ft'/:w///— AVhere  a  person  lets  out  work  to  be  done  by  another, 
reserving  no  control  over  the  work  and  furnishing  none  of  the  labor,  he  is 
not  liable  for  injuries  resulting  from  the  negligent  or  improper  execution, 
of  the  work  by  the  contractor.  Where,  however,  he  retains  control  over  Iht 
manner  or  instrumentalities  of  the  work,  he  is,  in  many  instances,  respon- 
sible. And  while  a  reservation  l)y  him  of  control  in  some  respects  only 
does  not  render  him  liable  as  master  generally,  yet  if  the  injury  arises  in 
respect  of  the  particular  matter  over  which  he  reserved  control,  he  exercis- 
ing his  reserved  power,  he  is  in  that  case  chargeable  as  master. 

Appellee  was  injured  while  in  the  employment  of  one  who  had  contracted 
with  appellant  to  haul  coal  out  of  its  mines  and  deliver  it  at  a  switch  at  a 
certain  price  per  ton,  appellant  to  furnish  the  mules,  tracks  and  cars,  and 
to  keep  the  tracks  and  cars  in  good  repair.  The  injury  was  caused  by  a  de- 
fective brake  on  one  of  the  cars.  Ilrid — That  appellant  is  chargeable  as 
master. 

L.  T.  Moore  and  Ireland  &  Ireland  for  appellant;  R.  C.  Burns  for  appellee. 
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MeADOWH'  OUAltDIAN    V.  MeADO\iV  ADM'b. 

Filed  November  18,  1891.     Appeal  from  Whitley   Conrt  of  Common  Pleas. 
Opinion  of  the  court  by  Judf^e  Young,  affirming. 

1.  Assi!:nmt'Ht  of  insurance  polity — Although  neither  the  charter  nor  the  by- 
laws of  an  insurance  company  authorizes  the  assignment  of  a  policy,  the 
provision  iu  a  policy  that  if  it  should  be  assigned,  **written  notice  thereof 
shall  be  given  to  the  company"  amounts  to  a. contract  by  the  company 
with  the  insured  that  the  policy  may  be  assigned  by  giving  written  notice. 
But  the  company  will  be  regarded  as  waiving  the  written  notice  if  it  brings 
the  fund  into  court  and  makes  no  objection  to  the  informality  of  the  as- 
signment. 

2.  .V<i///f'  -When  a  policy  of  life  insurance  issues  the  rights  of  the  benefi- 
ciaries become  vested,  and  the  insured  can  not,  without  their  consent, 
transfer  the  policy  to  any  other  person.  But  where  the  proceeds  of  the 
policy  are  payable  to  the  "executor.^,  administrators  or  assigns"  of  the  in- 
snred,  he  himself  is  to  be  regarded  as  the  beneficiary,  and  may.  therefore, 
assign  the  policy. 

3.  A  parol  ossi^iuni'iit  oj  a  policy  of  in^nraun'  by  a  husband  to  liis  wife  with 
delivery  creates  an  equitable  right  in  th^  wife,  and  in  the  absence  of  fraud 
is  good  against  creditors.  And  where  the  husband,  after  such  an  assign- 
ment, retains  the  pessession,  by  agreement  with  the  wife,  his  [mssession 
will  be  regarded  as  the  possession  of  the  wife,  the  assignee.  But  in  this 
oa.*«e  the  statement  of  tha  insured  to  his  wife  that  he  intended  to  have  the 
policy  transferred  to  her.  and  that  if  any  thing  happened  to  him  he  wanted 
her  to  have  every  thing  he  had,  shows  merely  an  unexecuted  intention  to 
assign  the  policy,  and  does  not  amount  to  an  actual  assignment. 

Hill  and  Denham  for  appellant:  C.  W.  Lester  and  H.  C.  King  for  appel- 
lee. 

GijEKNHiLL  V.  Bowling's  Adm'r. 

Filed  December  2.   liSUl.     Appeal  from  Carter  Circuit   Court.     Opinion   of 

the  court  by  Judge  Yost,  reversing. 

Atlorucy'i  //<•//— Thi  attorney  for  a  defendant  who  succeeds  in  defeating 
an  action  for  the  recovery  of  land  is  not  entitled  under  the  statute  to  a  lien 
upon  the  land  for  his  fee.  as  the  defendant  can  not  be  said  to  have  "recov- 
ered" the  land  within  the  meaning  of  the  statute. 

Thomai;  W.  Mitchell  and  K  D.  Davis  for  appellant;  John  L.  Scott  for 
appellee. 

Dkposit  Bank  of  Caulislk.  Ac  v.  Lee,  A'c. 

FiU?d  December  2.  18JU.     Ajipeal  from  Nicholas  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  As>i.;unuut^  for  ou'dilors  ~  Fraudulent  ifitctit — While  the  intent  with  which 
an  assignment  for  the  benefit  of  creditors  is  made  and  not  its  tendency  or 
effect  determines  the  question  whether  or  not  the  deed  is  fraudulent,  the 
courts  should  retpiire  the  closest  proof  of  fraudulent  intent  before  they  set 
aside  a  deed  made  for  the  benefit  of  all  the  creditors  in  favor  of  one  or 
more  creditors,  who  attach  after  the  assignment  is  made. 

Where  the  attorney  for  an  execution  creditor  notified  the  debtor  of  the 
execution  and  told  him  that  unless  he  re))levied  the  debt  the  sheriff  would 
have  to  close  the  store,  and  the  debtor  thereupon  made  an  assignment  for 
the  benefit  of  his  creditors,  his  admission  that  he  made  the  assignment  to 
prevent  the  execution  creditor  from  "getting  ahead"  of  his  other  creditors 
does  not  show  that  the  assignment  was  made  with  a  fraudulent  intent. 

2.  Execution  hen — An  execution  delivered  to  a  sheriff  with  instructions 
not  to  levy  it  until  directed  to  do  so  does  not  create  a  lien. 

Ro»s  <k  Owens  and  Hanson  Kennedy  for  appellants;  Wadsworth  <fc  Wor- 
rell and  Robinson,  Kennedy  <k  Son  for  appellees. 
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Farmers'  National.  Bank,  &c.  v.  Eason  <k  Wiooinb. 

Shackelford,  Gentry  &  Co.  v.  Same. 

Filed  December  2,  1891.  Appeal  from  Madison  Circuit  Court.  Opinion  of 
the  court  by  Judi^e  Young,  afiirminj^. 

1.  Attnchmenis—I'muaiilent  nmvevancc — A  mortgajfe  which  the  mortgage© 
refused  to  accept,  will  not.  although  made  with  a  fraudulent  intent,  author- 
ize an  attachment  against  the  mortgagor  npon  the  ground  that  he  has  dis- 
posed of  his  property  with  the  fraudulent  intent  to  cheat,  hinder  and  delay 
his  creditors. 

2.  Insolvency  not  :^round  for  attachment —To  authorize  an  attachment 
against  a  debtor  upon  the  ground  that  he  has  not  enough  property  subject 
to  execution  to  satisfy  plaintiff's  demand,  it  is  not  sufficient  to  show  that  he 
is  insolvent. 

C.  F.  Burnam  for  appellants;  J.  A.  Sullivan  for  appellees. 

Wood  v.  Kobertbon,  committee. 

Filed  December  2,  1891.     Appeal  from  Livingston  Court  of  Common  Plea.s. 

Opinion  of  the  court  by  Presiding  Judge  Barbour,  affirming. 

JiT'idcnce  sii/Jirt'int  to  sup[>ort  :>iT.tht—l\\  this  action  by  a  lunatic  by  his  com 
mittee  to  recover  money  which  he  claims  defendant  obtained  from   his  wife 
after  he  was  adjudged  a  lunatic,  in  which  the  answer  was  a  denial,  a  verdict 
for  plaintiff  is  not  flagrantly  against  the  evidence. 

Bush  &  Hendrick  for  appellant;  J.  C.  H'>dge  for  appellee. 

L.  &  N.  R.  R.  Co.  v.  Cooper. 

Filed  December  2,  1891.  Appeal  from  Mar'on  Circuit  Court.  Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Lialnlity  of  carrier  /wyonJ  its  line  -Ordinarily  a  common  carrier  is  not 
responsible  beyond  the  terminus  of  its  line  or  road  unless  it  contracts  so  to 
be.  and  it  is,  therefore,  clear  that  when  the  carrier  expressly  contracts  not 
to  be  liable  beyond  its  line  the  contract  should  be  sustained. 

2.  Olijection  to  jurisdiction  -vaived  -The  defendant  having  answered,  without 
excepting  to  the  order  overruling  its  special  demurrer,  waived  its  objection 
to  the  jurisdiction. 

W.  J.  Lisle  for  appellant;  H.  P.  Cooper  for  appellee. 

NoE,  Ao.  V,  Owens. 

Filed  December  2,  1891.  Appeal  from  Magoffin  Circuit  Court.  Opinion  of 
the  court  by  Judge  Yost,  affirming  as  to  some  of  the  appellants  and  re- 
versing as  to  others. 

\.  Joint  jud^qment — In  this  action  to  recover  the  value  of  brandy 
stolen  by  defendants  from  plaintiff  at  different  times,  as  a  conspiracy  to 
take  the  brandy  was  established  by  the  evidence,  the  defendants  were  joint 
trespassers,  and  it  was  not  error  to  render  a  joint  judgment  against  them, 
although  all  may  not  have  been  present  at  each  time  the  brandy  was  taken. 
2.  Garnishment— \i  a  garnishee  fail  to  make  a  disclosure  satisfactory  to 
the  plaintiff,  the  latter  may  bring  an  action  against  him  either  by  petition 
or  amended  petition,  or  if  he  be  made  a  party  defendant  to  an  action  on  a 
return  of  "no  property,"  is  served  with  process,  and  it  is  charged  in  the 
petition  that  he  is  indebted  in  a  certain  sum,  on  his  failure  to  answer  judg- 
ment may  be  taken  against  him  for  that  sum,  but  for  no  more. 

Although  the  garnishees  in  this  case  were  made  defendants,  yet  as  this 
was  not  an  action  upon  a  return  of  "no  property,"  and  besides,  personal 
judgment  against  them  was  not  asked,  it  was  error  to  grant  that  relief. 

John  T.  Hazelrigg,  W.  W.  House  and  John  P.  Salyers  for  appellanta;  A- 
H.  Howard  for  appellee. 
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Johnson  v.  Cantrill,  &c. 

Same  v.  O'Hara,  Ac. 

(Fifed  Oct,  1,  181)1.) 

Dowf — Eilopel — Guardian  and  ward--S.i  a  judicial  aalo  Of  certain  infants' 
laiui  thpir  statutory  guardian  becnme  the  piircliasor  and  executed  his  notes 
for  the  purchase  money.  Subsequ«ntly  the  conimissioner  reported  that  ho 
had  collected  the  purchase  money  and  paid  it  to  those  entitled,  and  the  pur- 
chaser's noteR  were  canceled  The  i^uardian  then  charged  hira.self  with  the 
amount  of  the  pnrcha««ft  money  in  his  county  court  settlement  of  hia  ac- 
counts. The  jjuardian's  property  was  subsequeutly  adjudtred  to  have  been 
a5<ijrned  under  the  act  of  185(5.  by  reason  of  certaiii  transfers  of  property 
made  by  him.  At  thw  time  C'f  the  Hssi;rument  he  was  still  indebted  to  two 
of  his  wards,  and  the  lands  purchased  by  him  at  the  judicial  sale,  wa.s  sold  by 
order  of  court  and  the  debts  to  the  wards  paid  out  of  the  proceeds  of  the  sale. 
In  this  proceedint^.  in  which  tho  guardian's  widow  claims  dower  in  this  laud, 
Held  - 

Fi'rs/-  -The  recital  by  the  commissioner  that  he  had  collected  the  purchase 
money  from  the  jruardian  and  paid  it  to  those  entitled,  is  not  conclusive  of 
the  fact  there  recited  that  the  i^uardian  actually  paid  the  purchase  money, 
when  it  appears  that  he  paid  it  only  by  charyinjf  himself  with  it  as  guar- 
dian. 

S<?cond — The  widow  is  not  entitled  to  dower,  since  it  appears  that  the  land 
was  sold  by  the  conrt  to  pay  the  lien  existing  on  it  in  favor  of  the  wards^ 
her  husband's  vendors. 

Win.  Marble  for  appellant. 

G.  W.  Duvall,  F.  W.  Darby  and  J.  R.  Hewlett  for  appelleeg. 

Appeal  from  Caldwell  Circuit  ('ourt. 

Opinion  of  the  court  by  Judge  Pryor. 
32 
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These  are  suits  for  dower  and  were  heard  tof^ether.  The  hus- 
band of  the  appellant  was  the  statutory  guardian  of  six  children,  and 
soon  after  his  appointment,  he  filed  a  petition  under  the  statute  for 
the  sale  of  their  real  estate,  and  when  offered  for  sale  became  the 
purchaser.  There  was  a  conveyance  made  by  the  commissioner,  re- 
taining a  lien  for  the  purchase  money,  under  an  order  of  court,  and 
subsequently  iiis  oblijjatiou  for  the  purchase  money  was  canceled. 

He  proceeded  in  his  several  settlements  to  charge  himself  with  ihe 
money  received  from  the  sale  of  the  land,  showing  an  indebte<iuess 
to  theinfants  on  his  pwt  that  eciualled  the  value  of  each  childV 
interest  in  the  father's  estate.  In  a  few  years  after  the  guardian 
purchased  the  land  he  became  involved  in  debt,  and  by  reason  of  cer- 
tain transfers  of  his  projjerty,  his  estate  was  adjudged  to  pass  t<i  cr»^- 
itors  unfler  the  act  of  IHrx).  This  was  as  far  b.ick  as  July,  lS8o.  He 
settled  with  all  of  his  wards  except  two  of  them,  and  their  part  of 
the  purchase  money,  equivalent  to  two-sixths  of  the  land,  there 
being  six  children,  remained  unfiaid. 

It  is  insisted  by  counsel  for  the  widow  that  the  report  of  ihe 
commissioner,  showing  that  he  had  collected  of  Johnson,  the  jjuar- 
dian,  his  purcluise  money  notes,  and  had  paid  it  to  thcwe  entitled, 
having  been  confirmed  by  the  court,  is  conclusive  of  this  case,  and 
for  the  additional  reason  that  the  guardian  had  charged  himself  as 
guardian,  in  his  county  court  settlements,  with  each  of  his  \vard*s 
portion  of  the  land  and  other  property  sold  by  him.  That  the  guar- 
dian at  the  time  of  his  failure  owed  each  of  his  wards  a  con.si<lenil>!e 
sum  of  money,  and  certainly  the  greater  part  ot  it  was  on  aicociuot 
of  his  indebtedness  for  the  land,  clearly  appears.  In  the  proceeding 
under  the  act  of  185G  this  land  was  sold  as  the  land  of  the  husband 
of  the  appellant,  and  purchased  by  the  vendor  of  the  appellees. 

The  land  was  sold  without  specifying  the  debts  it  was  sold  for,  and 
without  any  averment  in  the  pleadings  that  the  debt**  owing  the 
two  wards  were  purchase  money  for  this  land  and  that  a  lien  ex- 
isted which  should  be  enforced. 

It  is  evident  that  four-sixths  of  the  purchase  money  had  been  |iaid 
and  equally  as  apparent  that  Johnson,  the  husband  of  the  apiiellant, 
owed  the  wards  lor  the  remaining  two-sixths  by  reason  of  his  pur- 
chase. 

Johnsoii  was  Insolvent.  Had  never  paid  his  wards  for  their  land, 
and  by  his  own  act  as  purchaser  could  not  deprive  them  of  their 
right  to  enforce  a  lien  for  the  [mrchase  mcmey.  The  record  of  the 
action  in  which  he  purchased  the  land,  reciting  that  he  had  paid  for 
it,  works  no  estoppel  on  the  pirt  of  the  wards  or  as  against  the  pur- 
chasers from  the  gu-^rdian.  What  cloes  this  record  show?  It  shovi-s 
that  the  receipt  of  the  purchase  money  was  acknowledged  and  so 
reported  l)y  the  comnjissioner  and  confirmed  by  the  court,  hut  It 
further  appears  that  the  guardian  was  only  paying  this  money  to 
himself. 

He  charged  himself  with  it  in  the  county  court  settlements,  and 
if  he  paid  it  in  any  other  way  he,  or  those  asserting  rights  under 
him,  must  show  it. 

He  held  this  land,  notwithstanding  he  purchased  it  as  trustee,  for 
these  children,  and  if  living,  in  an  action  against  him  to  enforce  t 
lien,  would  not  be  heard  to  say  that  he  had  paid  this  money  to  the 
commissioner  (if  such  was  the  fact)  and  the  commissioner  handing 
it  back  to  him,  he  had  charged  himself  with  the  amount  owing  in 
his  settlement  and  thereby  destroyed  the  lien.  Nor  was  It  ne^ 
essary  to  allege  fraud  or  mistake  in  order  to  recover  the  land  by 
enforcing  the  lien.    There  was  no  fraud  or  mistake,  as  the  facts  de- 
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veloped  show  that  the  husband  made  the  purchase  in  good  faith, 
and  paid  the  nrioney  by  charging  himself  with  the  purchase  money 
in  his  settlement.  It  is  not  a  mere  assumption  or  inference  that  he 
did  so,  but  a  conclusion  that  necessarily  follows  from  the  admitted 
facts.  If,  therefore,  these  infants  had  a  lien  and  their  claims  were 
preferred,  what  right  has  the  widow  to  dower?  It  may  be  agiied 
that  under  the  act  of  I806  the  claims  of  the  infants  were  preferred 
because  the  money  was  owing  by  the  guardian  in  his  fiducial  ca- 
pacity. This  can  not  affect  the  question.  Did  these  infants  have 
a  lien  and  was  the  land  sold  to  satisfy  the  purchase  money?  That 
it  was  sold  to  pay  the  purchase  nioney  by  the  chancellor  isevident. 

There  was  no  other  estate  out  *)f  which  to  pay  it,  and  the  fact  that 
the  judgment  or  the  pleadings  failed  to  show  that  it  was  to  enforce 
the  lien,  does  not  prevent  the  venciet*  of  the  husband  or  of  the  chan- 
cellor from  showing  that  his  money  satisfied  the  lien. 

Our  statute  provides  that  the  wiie  shall  not  be  en<lowed  of  land 
sold  to  satisfy  a  lien  for  the  purchase  nr^ney.  Chapter  5*i,  (Tcneral 
Statutes,  article  5.  This  was  intendcci  to  prevent  the  claim  of  dower 
from  being  asserted  against  the  vendor's  lien,  and  these  parties, 
appellees,  whose  vendor  bought  the  land,  and  whose  money  was 
applied  to  discharge  the  lien,  must  be  protected  to  the  same  extent 
that  a  purchaser  from  Johnson  would  have  been  if  Johnson  had 
sold  it  to  satisfy  the  lien. 

This  is  the  spirit  and  meaning  of  this  statute,  and  it  would  be  un- 
conscionable to  allow  the  widow  dower  in  land  as  against  the  ven- 
dee of  the  husband,  when,  by  his  purchase,  his  money  is  applied  to 
the  discharge  of  the  lien  then  upon  it.  It  would  be  no  answer  to 
these  infants  by  the  insolvent  guardian  to  say  that  under  his  pur- 
chase he  had  acquired  an  absolute  title,  and  they  must  look  to  the 
sureties  on  his  bond  as  guardian  and  not  to  the  land. 

In  our  opinion  the  widow  was  not  entitled  to  dower  in  two-sixths 
of  the  land. 

Judgment  affirmed.  

Crane,  &c.  v.  Edwards,  Ac. 
{Filed  OcL  10,    1891.) 

1.  Separate  esiate — Conveyance  to  7vife  by  husband — A  separate  estate  in  a  mar- 
ried woinan  may  be  created  by  any  words  that  manifest  an  intention  to  vest  the 
property  in  her  to  the  exclusion, of  the  hnsbaad^s  rijifhts.  But  the  mere  fact 
that  land  is  conveyed  to  a  wife  by  her  husband  does  not  create  a  separate 
estate  therein  in  the  wife;  land  so  conveyed  becomes  the  wife's  general  es- 
tate nnlsss  an  intention  clearly  appears  in  the  deed  to  create  a  separate 
estate  in  her.  But  personal  property  transferred  by  a  husband  to  a  wife 
bscomea,  ipse  facto,  her  separate  estate. 

2.  Same — Foiver  of  married  woman  to  demise  real  estate — The  right  of  a 
married  woman  to  make  a  will  is  derived  solely  from  the  statute,  and  it 
gives  her  power  to  devise  land  only  when  she  holds  it  as  her  separate  estate 
or  in  the  exercise  of  a  written  power  to  make  a  will.  In  the  absence  of 
such  written  power  to  make  a  will  a  married  woman  can  not  by  will  dispose 
of  land  conveyed  to  her  by  her  husband  as  her  general  estate. 

3.  Probate — Estoppel — The  jnd(?ment  of  a  county  court  admitting  a  will  to 
probate  is  conclusive  only  of  the  fact  that  the  will  probated  was  valid  to 
pass  such  estate  as  the  testator  had  the  power  to  dispose  of.  Such  jadg- 
ment  does  not  determine  the  testator's  power  to  dispose  of  particular  prop- 
erty; hence  those  who  were  parties  to  the  probate  of  a  married  woman's 
vill,  may,  in  another  court,  deny  the  power  of  the  testator  to  dispose  of  her 
land  by  will. 
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Boles  &  Duffy  G.  M.  Bohannon  and  Thos.  H.  Hines  for  appellants. 
W.  L.  Porter  for  appellees. 
Appeal  from  Barren  Circuit  (^ourt. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

Nathaniel  Crane,  by  a  deerl,  general  in  its  terms,  conveyed  to  hi» 
wife,  Cynthia  A.  Crane,  a  tract  of  land.  She  died  testate  in  1883, 
and  he  in  1889. 

The  deed  contains  no  expression  lookinar  to  a  separate  estate  in 
the  wife.  It  was  merely  a  deed  of  general  warranty,  and  gave  no 
power  of  alienation. 

The  will  of  the  wife  provides  that  two  of  her  daughters  are  to 
have  the  land.  This  is  a  contest  over  it  between  the  devisees  and 
her  heirs. 

After  her  death  the  husband  executei  a  writing,  by  which  he  re- 
linquislied  '*aiiy  and  all  interest  in  law  or  tM^uity  I  have  in  and  to  the 
property,  and  to  the  control  and  disposition  of  the  same,  except  the 
personalty,  as  though  the  same  was  deeded  to  her  separate  use^ 
and  as  though  the  said  Cynthia  A.  Crane  had  made  said  will  in  pur- 
suance of  written  power  from  me." 

This  instrument  was  tiled  when  her  will  was  probated,  the  parties 
to  tills  suit  and  her  husband  being  parties  to  that  proceeding. 

It  is  urged,  first,  that  the  deed  created  a  separate  estate  in  the 
wife  as  to  the  land,  and  she  could,  therefore,  devise  it.  Second,  if 
this  be  not  so,  that  then  ratification  of  the  will,  even  after  her  death, 
but  before  its  prol)ate  by  h'^r  husband,  by  the  execution  of  the  re- 
linquishment, rendere<l  it  valid  as  a  devise  by  virtue  of  a  power; 
and,  third,  that  the  probite  proL'eeding  in  the  county  court  estops 
the  heirs  from  now  (luestioning  tlie  validity  of  tiie  devise. 

The  right  of  a  married  woman  to  make  a  will  is  purely  statutory. 

Our  statute  provides:  **A  married  woman  may,  by  will,  dispose 
of  any  estate  secured  to  her  separate  use  by  deed  or  devist^,  or  in 
the  exercise  of  a  written  power  to  make  a  will.'^  General  Statutes, 
chapter  11. '5,  section  4. 

No  particular  form  of  w^ords  is  necessary  to  create  a  separate  es- 
tiite  in  a  married  woman.  It  is  only  needful  that  an  intention  to 
vest  the  jn-operty  in  her  to  the  exclusion  of  the  husband  shall  clearly 
appear.  This  is  too  well  settled  to  nt^ed  citation  of  authority.  It  is 
urged,  however,  that  the  mere  making  of  a  <leed  by  the  husban<i  to 
the  wife,  ipso/arfo,  creates  in  her  a  separate  estate;  that  while,  if  the 
conveyance  be  from  any  other  person,  an  intention  to  exclude  the 
husband  must  clearly  appear  from  it,  yet  when  it  is  from  him,  this 
fact  of  itself  imports  his  exclusion.  In  other  words,  if  it  be  from  a 
stranger,  it  must  appear  from  it  that  it  was  intended  to  exclude  the 
husband  and  secure  the  property  to  the  use  of  the  wife;  but  if  from 
him,  then  the  deed  itself  is  effectual  to  create  the  separate  estate. 

It  has  been  held  if  the  husband  transfers  personalty  to  the  wife^ 
then  the  fact  that  the  transfer  is  from  him  in  itself  creates  in  her  a 
sei)arate  estate;  but  is  this  true  where  land  is  conveyed  to  her  by 
her  husband  by  a  deed,  general  in  its  terms? 

We  think  not.  There  is  a  manifest  difference  between  the  two 
casc^.  In  the  one  he  certainly  has  no  longer  any  interest  whatever 
in  the  ])roperty.  The  transfer  vests  it  absolutely  in  her;  while  in 
the  other,  by  S)  making  the  deed,  he  may  intend  that  his  marital 
rights  shall  attach  to  the  property  just  the  same  as  if  the  convey- 
ance were  from  some  other  party  to  her.    In  this  instance  why  was 
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not  the  husband  entitled  to  the  use  of  the  land  during  the  life  of  the 
wife,  and  to  be  tenant  by  the  curtesy  after  her  death  ? 

It  is  said  that  ca>fes  may  be  found  makinj^:  a  distinction  between  a 
dee<i,  jsceneral  in  i*s  terms,  from  a  stranger  to  tlie  wife,  and  one  from 
the  husband  to  her;  but  those  cited  by  the  distinguished  counsel  do 
not,  in  our  opinion,  support  the  claim. 

The  case  of  Huber  v.  Huber,  10  Ohio,  371 ,  relates  to  a  separate  es- 
tate in  pei-sonalty.  This  is  true  also  of  Deming  v.  Williams,  26 
•Oonn.,  225. 

In  Turner  v.  Shaw,  76  Mo.,  221,  the  conveyance  by  its  terms  cre- 
dited a  separate  estate,  while  in  the  ca.ses  of  McWilliams  v.  Ramsey, 
2i}  Ala.,  8ia,  and  Steel  v.  Steel,  1  Ired  Eq.,  452,  the  conveyance  was 
to  a  trustee  for  the  use  of  the  wife. 

If  the  husban<'l  executes  a  note  to  the  wife  an  intention  to  make 
it  her  separate  estate  may  well  be  inferred;  but  where  he  merely 
<!i)nveys  land  to  her  by  a  deed,  general  in  its  t^rms,  an  intention 
upon  liis  part  to  create  a  separate  estate  in  her  can  not  be  presumed 
Irom  the  mere  fact  that  the  conv*^yance  is  from  the  husband. 

ft,  like  a  deed  from  any  other  pei>>()n,  mu4  show  in  some  way  an 
intention  to  create  a  separate  estate,  or  else  in  the  absence  of  a  power 
to  do  so,  she  can  not  under  the  statute  devise  it. 

A  conveyance  from  him  staiuls  upon  the  same  footing,  under  the 
.statute,  as  one  from  any  other  person  to  her. 

It  is  unnecessary  to  consider  whether  a  power  in  the  wife  to  dis- 
iu.s^  of  the  land  could  have  been  created  by  the  husband  at  any 
time  before  the  execution  of  her  will,  or  whether  the  conveyance 
iiad  to  confer  it.  Such  a  (juestion  is  not  presented.  The  writing 
\va.s  not  executed  by  him  until  after  her  death. 

The  rights  of  others  had  tlien  intervened,  and  could  not,  of  course, 
Am*  destroyed  by  his  act.  He  could  not  thus  change  the  statute  of 
<J<^cent  and  divert  property,  the  right  to  which  haii  already  vested 
in  iier  heiis,  from  them  to  the  devisees. 

It  is  said,  however,  that  the  probate  of  the  will  is  a  bar  to  this 
action;  otherwise,  the  anomaly  will  exist  of  a  probate  judgment 
holding  the  will  valid,  and  one  in  this  suit  holding:  it  invalid. 

The  action  of  the  county  court,  however,  merelv  settled  that  the 
will  was  valid  to  pass  any  estate  which  the  testatrix  had  power  to 
dispose  of  by  will.  Thus  far,  but  no  farther,  its  action  was  conclu- 
sive until  reversed,  imi)eached  or  revoked. 

The  opf^ralion  of  the  will  was  resiricteil  to  such  estate  as  she  by 
law  had  the  power  to  devise,  and  the  judgaient  of  probate  merely 
decided  that  thus  far  it  was  a  valid  will. 

This  (question  was  decided  by  this  court  in  the  case  of  Mitchell, 
4Src.  V.  Holder,  Ac,  8  Bush,  862. 

The  lower  court  did  not  finally  determine  any  thing  as  to  the 
rents  of  the  lands,  and  there  is,  therefore,  no  question  before  us  upon 
tins  subject. 

Judgment  affirmed. 


AZBILT^  V.    AZBII^L. 

(Filed  Oct,  22,  1891.) 

IJus/mnd  nuti  wite — Where  a  huflbaud  and  wife  have  lived  apart  for  two 
jreara,  aud  the  wife  is  supporting  herself  by  her  own  exertion,  and  owns 
real  and  perAonal  estate,  whio.i  she  is  capable  of  managing  the  chancellor 
open  her  petition,  due  notice  thereof  having  been   published,  as   required 
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by  Btatrte.  may  authorize  her  to  ase  and  enjoy  her  property,  and  to  con- 
tract, &c.,  a8  R  Jeme  soU^  although  the  hur^band,  who  is  a  defendant  to  th& 
petition,  opposes.  It  muAt  be  shown  that  such  a  judgment  is  not  sought  to 
cheatf  hinder  or  delay  the  hu!<baud's  creditors,  and  ttiHt  his  creditors  will 
not  be  prejudiced  thereby.  But  whsu  proper  notice  of  the  filinj;  of  tb» 
wife*s  petition  is  published  and  no  creditor  of  the  husbinJ  appears  to  ob- 
ject to  the  judgment  prayed  for.  and  the  proof  does  not  show  that  the  hna- 
band  has  any  creditors,  the  prayer  of  th^  pitition  shoalJ  be  granted  if  the 
other  conditions  mentioned  in  the  statute  exist.  Insolvency  of  the  hasband 
is  not  sufficient  to  authorize  such  a  judgment. 

Haggard  <&  Benton  for  appellant. 

W.  M.  Beckner  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee,  wife  of  appellant,  brought  this  action,  he  being  made 
defendant,  for  judgment  empowering  her  to  use,  enjoy,  sell  and  con- 
vey for  her  own  benefit  any  property  sue  may  own  or  acquire  free 
from  the  claim  or  debts  of  her  husband,  and  to  make  contracts,  sue 
and  be  sued  as  a  single  woman,  and  to  trade  in  her  own  name,  and 
dispose  of  her  property  by  will  or  deed,  as  provided  in  section  6,  ar- 
ticle 2,  chapter  52,  General  Statutes,  all  which  powers  were  granted 
by  the  judgment  appealed  from. 

The  cause  set  up  in  the  petition  for  the  action  is,  that  she  is  owner 
of  a  tract  of  land  devised  to  her,  and  some  personal  estate  always 
controlled  by  her  and  kept  separate  from  the  property  of  her  hus- 
band, and  that  they  are  and  have,  for  two  years,  been  living  sepa- 
rate and  apart.  She  states  she  owes  no  debts  of  any  kind,  and  the 
judgment  is  not  sought  with  intent  to  cheat,  hinder  or  defraud 
creditors  of  her  husband,  and  they  will  not  be  injured  thereby. 

The  notice  re(|uired  by  statute  in  such  cases  was  duly  published,, 
and  her  petition  is  supported  by  an  affidavit,  in  substance,  the  parties 
have  been  married  eighteen  or  twenty  years,  have  no  children,  and 
not  only  been  living  apart,  but  she  has  brought  suit  for  divorce, 
which  wa.s,  however,  not  granted.  It  is  further  shown  the  plaintiff* 
now  lives  on  her  own  land  and  is  competent  to  manage  her  own  af- 
fairs. 

The  fact  the  wife  is  authorized  by  the  statute  b)  alone  file  such  pe- 
tition and  obtains  the  relief,  her  husband  being  made  a  party 
thereto,  shows  that  the  Legislature  had  in  contemplation  a  state  of 
case  where  discord  and  separation  would  '.'xist,  the  husband  would 
oppose  such  relief  being  granted,  and  where  his  property  interest* 
might  therely  be  affected.  But  where  it  is  made  to  appear  the  wife 
has  estate  of  her  own,  and  is  competent  to  manaL^^e  her  own  busi- 
ness, it  is  not  the  policy  of  the  law  to  deny  the  full  enjoyment  of 
the  first,  her  right  to  do  the  other,  if  it  appeirs  necessary  for  her 
proper  support,  or  if  for  any  cause  the  husband  fails  or  refuse* 
to  support  and  protect  her.  It  is  not  distinctly  alleged  or  proved 
in  this  case  that  the  husband  has  ah mdoned  the  wife  without  mak- 
ing suthelent  provisions  for  her  mainteiuuice,  but  the  fact  of  their 
bein<r  apnrt  for  the  1  ist  two  years,  after  living  together  for  such  great 
length  of  time,  and  of  her  living  now  of  her  own  means  an<i  by  her 
own  exertions  supporting  herself,  ujakes  a  state  of  affairs  that,  ac- 
cording to  the  reason  of  the  statute,  authorizes  the  relief  sought, 
notwithstanding  objection  by  the  husband. 
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However,  the  statute  require?  the  court,  in  such  case,  to  be  satis- 
fied, before  rendering  the  judgment,  that  the  application  is  not  made 
by  either  husband  or  wife  with  intent  to  cheat,  hinder  or  delay 
creditors  of  the  husband,  and  that  his  creditors  will  not  be  injured. 
And  as  a  precaution  against  any  posbible  injury  or  prejudice  being 
done  to  them,  the  court  is  denied  jurisdiction  to  grant  any  such  re- 
lief until  notice  of  the  filing  of  the  petition  and  object  thereof  shall 
be  published  at  least  ten  days  in  a  newspaper,  designated  by  the 
court  or  clerk  in  vacation. 

It  is  not  statcKi  by  the  husbind  in  this  case,  nor  does  it  otherwise 
appear,  that  his  creditors  will  be  at  all  prejudiced  by  the  judgment, 
or  that  he  has  a*iy  creditors.  And  as  no  one  of  his  creditors  ap- 
peared to  object  to  rendition  of  the  judgment,  although  the  notice 
required  was  duly  published,  it  is  not  the  province  of  this  court  to 
say  there  w^as  not  sufiicient  evidence  before  the  lower  court  to  satisfy 
it  the  husband's  creditors  were  not  intended  to  be,  and  will  not  be,  in- 
jured. 

In  the  case  of  Moran  v.  Moran,  12  Bush,  301,  the  application  of 
the  wife  was  denied,  upon  the  principal  ground  it  did  not  appear 
she  had  any  estate  of  her  own,  or  any  trade  or  vocation  in  the  per- 
suit  of  which  she  could  engage,  but  such  application  was  based  upon 
the  insolvency  of  her  husband  alone.  But  where,  as  held  in  Frank- 
lin, ex  parte,  79  Ky.,  497,  the  wlfeshows  her  oN^nership  of  property, 
and  capacity  to  manage  it  for  her  support,  and  there  is  no  evidence 
of  her  application  having  been  made  to  cheat,  hinder  and  delay  the 
creditors,  the  relief  should  be  adjudged  if  the  other  conditions  ot 
the  statute  exist. 

Where  the  probable  effect  of  granting  such  privilege  to  the  wife 
will  be  to  make  her  the  holder  of  property  or  money,  acquired  by 
the  skill  or  exe'-tions  of  her  insolvent  husband,  and  thereby  cheat 
and  defraud  his  creditors,  as  might  be  in  such  case  as  Moran  v.  Mo- 
ran, it  would  be  contrary  to  the  meaning  and  reason  of  the  statute 
to  grant  It.  But  it  does  not  appear  in  this  case  the  husband  is  in- 
solvent, nor  that  the  probable  effect  of  the  judgment  would  be  to 
defraud  or  any  way  affect  his  creditors,  or  that  such  result  is  in- 
tended by  her. 

We  think  this  case  gives  jurisdiction  and  authority  to  the  court  to 
render  the  judgment,  and  it  is  affirmed. 


BaRNETT  v.    MiMICK,  &c. 

(Filed  Oct.  27,  1891— iVb^  to  be  reported.) 

Ejecimenl—Frauduhttt  conveyances—  k  plaintiff  in  ejectment  may  recover^ 
T^iihont  tracing  hia  title  back  to  the  Commonwealth,  when  both  he  and  the 
defendant  claim  title  through  the  same  remote  vendor. 

Plaintiff  claimed  title  through  B,.  who  derived  his  title  from  the  commoD 
remote  vendor.  Defendant  attacked  the  deed  from  the  common  vendor  ta 
B.  on  the  ground  that  it  was  executed  without  consideration  and  to  defraud 
creditors.  Held — That  the  defense  will  not  avail  defendant,  the  deed  to  B. 
having  been  executed  in  1867,  and  the  conveyance  from  B.  to  plaintiff  being 
snpportfid  by  a  valuable  consideration,  and  plaintiff  having  had  no  notice 
of  the  fraud  and  not  having  been  a  party  to  it. 

J.  B.  Marcum,  Ed.  C.  O'Rear,  R.  Reid  Rogers  and  W,  J.  Hen- 
drick  for  appellant.  ^  t 
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Appeal  from  Breathitt  Circuit  CJourt. 
Opinion  of  the  court  by  Judge  Pryor. 

This  was  an  action  of  ejectment,  transferred  by  consent  to  equity, 
and  a  judgment  for  the  defendant.  The  appellant  (plaintiff  i>elow) 
claims  title  through  his  father,  Geo.  W.  Barnett,  under  a  deed  made 
by  him,  and  recorded  to  one  Elias  Bradley,  in  October,  1865,  and  by 
Bradley  to  plaintiff,  in  November,  1867,  the  deed  lodtjed  for  record 
in  that  month  and  recordiMi  on  the8d  of  June,  1868.  It  is  alleged 
in  the  petition  that  the  oriofinal  vendor,  Geo.  W.  Barnett,  held  pos- 
session of  this  land  continuously,  and  as  his  own,  for  more  than 
fifteen  years  prior  to  the  sale  to  Bradley,  and  this  is  not  denied. 

The  title,  therefore,  in  theplaintiff  was  perfect,  unless  there  is  some 
proof  showina:  a  superior  title  in  the  defendant,  or  some  act  that 
would  estop  the  plaintiff  from  recovering  the  land. 

It  is  said  in  appellant\s  brief  that  jiidjrment  below  was  rendered 
on  the  idea  that  no  title  had  been  made  out  from  the  Common- 
wealth. This  was  not  necess:iry,  as  b.)th  of  the  ])arties  claimed  to 
have  derived  title  from  Geo.  Barnett,  and  the  deed  from  Barnett  to 
Bradley  is  assailed  on  the  jj;round  tliat  it  was  made  without  any 
consideration,  and  f(»r  the  purpose  of  defrauding  creditors.  This  de- 
fense will  not  avail,  if  true,  because. Bradley  sold  to  the  plaintiff  in 
November  1867,  and  receive!  a  consideration  of  $1,(M)I).  This  sale  took 
place  before  the  alleged  sale  made  by  (tco.  Barnett  to  Combs,  and 
there  is  no  pretense  that  the  plaintiff  was  a  party  to  the  fraud,  and, 
in  fact,  nothing  in  the  record  showing  a  fraudulent  purpose  in  mak- 
ing the  deed  to  Bradley  i«^  shown.  These  deeds  were  of  record,  anc 
notice  to  the  defendants  of  title  in  the  plaintiff. 

The  adverse  possession  by  ('ombs,  under  whom  the  appellee 
■claims,  is  not  sustained  by  any  testimony,  and,  in  fact,  the  plead- 
ings and  proof  show  that  no  statutory  bar  existed.  The  testimony 
shows  that  the  plaintiff  was  in  posst»ssion  in  the  sprinj?  of  1872. 

The  action  was  file<l  in  May,  1886,  and  a  summons  issued.on  June 
8,  1886,  so,  without  discussing  the  sufficiency  of  the  plea  of  limita- 
tion, it  is  apparent  from  the  testimony  that  time  had  not  run  against 
the  recovery. 

The  defendants  also  relit d  on  a  bond  for  title  that  had  been  a^?- 
signed  by  the  plaintiff  to  Richard  Combs.  To  this  the  plaintiff 
pleaded  mm  est.  factum,  and,  besides  that,  the  bond  did  not  embrace 
the  land  in  dispute.  On  this  branch  of  the  case  the  testimony  shows 
that  no  such  bond  was  assigned  by  the  plaintiff,  and  that  the  iKmd 
executed  did  not  cover  the  land  in  dispute.  We  see  no  reason  for 
denying  a  judgment  to  the  plaintiff. 

The  judgment  dismissing  the  petition  is  reversed,  and  cause  re- 
manded, with  directions  to  enter  a  judgment  for  the  plaintiff. 


WniTTAKKR  V.  Commonwealth. 

{Filed  Oct,  29.  1891— .Yo^  to  be  reported.) 

1.  Criminal Iniv — Eridence — On  the  trial  of  appellant  for  murder,  evidence 
that  he  had  been  Railty  of  drunken  and  diaorderly  cnndact  on  the  day  of 
the  homicide,  and  that  he  had  daring  the  day,  in  profane  language,  threat- 
ened that  he  intended  t*)  kiU  a  man  upon  that  day,  accompanying  the  threat 
by  oxhibitinK  R  pistol  or  a  knife,  and  by  thrusting  them  against  people,  was 
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competent  ris  showing  geaeral  malice  and  a  par  pose  j;o  kill  or  injure  some 
-cue,  although  the  acts  and  threats  were  not  a  part  of  the  res  s^sUe, 

2.  Same — Prejudicial  error — Even  if  improperly  admitted,  such  evidence 
would  not  authorize  a  reversal  of  this  case,  because  appellant  was  found 
guilty  of  only  manslaughter,  and  the  evidence  shows  that  his  offense  was 
a  higher  degree  of  homicide. 

3.  Proof  of  general  utoral  character  of  defendant — After  a  defendant  testifies 
for  himself,  the  Commonwealth  may  attack  his  general  mjrjil  chiraster, 
just  as  it  may  any  other  wituess  introduced  on  his  behalf. 

W.  T.  Owen  for  appellant. 

W.  J.  Hendriok  for  appellee.   » 

Appeal  from  Daviess  Criminal  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  L.  P.  Whittaker,  killed  T.  A.  Smith,  by  stabbing 
him  (iurinjr  a  drunken  brawl,  in  which  a'  good  many  parties  were 
^npfajred.  The  appellant  had  ."pent  the  most  of  the  day  in  a  little 
town,  acting  in  a  drunken,  disorderly  and  braggart  manner,  by  fre- 
quently showing  his  pocket  knrfe,  thrusting  a  i)istol  he  had  obtained 
ajrainst  |»eople;  n)akiiig  threats  that  he  intended  to  kill  some  one, 
and  by  his  general  bad  conduct  supporting  the  t(»stimony  <»f  the 
witnesses  in  this  case,  who  say  his  general  moial  character  is  not 
good. 

The  killing  was  a  natural  result  of  such  a  day's  conduct. 

The  appellant  was  indicted  for  murder,  convicted  of  mans'augh- 
ter,  and  his  punishment  tixcd  at  four  years  in  the  penitentiary. 

It  is  contended  that  the  killing  was  done  in  self-defense,  and  that 
an  acquittal  would  have  resulted,  but  for  the  alleged  improper  ad- 
mission by  the  court  of  evidence  proving  the  threats  made  by  the 
accused  during  the  day,  and  his  conduct  with   his  knife  and  pistol. 

The  testimony  is  conflicting  as  to  what  occurred  at  the  immediate 
time  of  the  killing. 

There  is,  however,  evidence  strongly  tending  to  show  that  the 
accused  held  the  dec(*ased  by  the  coat  and  rei)eatedly  stabbed  him, 
when  he  was  unarmed,  his  hands  up,  and  trying  to  back  away  from 
his  assailant. 

The  verdicit  is,  in  our  o[)inion,  sustained  by  the  testimony,  and 
the  j^entence  a  light  one,  in  view  of  all  the  circumstances.  If,  how- 
ever, the  evidence  as  to  wheth^r^  the  deed  was  done  in  self-defense 
preponderated  in  favor  of  the  accused,  yet  where  there  is  any  testi- 
mony t(»  support  a  verdict  against  him,  it  must,  upon  ai>peal,  be 
sustained  in  th^^  absence  of  legd  err(»r. 

It  is  urged  this  occurred,  first,  by  the  admission  of  evidence  as  to 
the  previous  threats  and  conduct  of  the  accused  upon  that  day;  sec- 
ond, by  allowing  testimony  as  to  his  general  bad  moral  character, 
it  having  been  introrluced  after  he  had  voluntarily  testified  as  a  wit- 
ness for  himself;  and,  third,  by  refusing  the  instructions  to  the  jury 
asked  by  him. 

The  threats  were  general;  no  intended  victim  was  named;  but 
the  accused,  in  profane  language,  declared  his  purpose  to  kill  a  man 
upon  that  day.  In  making  these  threats  he  usually  exhibited  or  re- 
ferred to  his  knife  or  pistol. 

He  laid  the  latter  across  the  back  of  one  man,  and  thrust  it  under 
the  nose  of  another.  The  evidence  of  these  threats  and  this  conduct 
was  not  competent  as  a  part  of  the  subsequent  res  ge»Uv;  they  were 
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not  a  part  of  the  bloody  transaction;  but  it  was  competent  as  show- 
ing genera)  nnalice  and  a  purpose  to  injure  or  kill  some  one;  and  the 
deceased  became  the  victim. 

If,  however,  this  testimony  were  incompetent,  yet  its  admission 
would  not  authorize  a  reversal,  because  ihe  accused,  apparently 
through  sympathy  of  the  jury,  has  only  been  found  guilty  of  man- 
slaughter. 

The  case  of  Lock  a  rd  v.  (Commonwealth,  87  Ky.,  201,  settles  the 
question  of  the  competency  of  the  evidence  as  to  the  general  bad 
moral  character  of  the  appellant. 

The  jury  were  properly  instructed  at?  to  murder,  manslaughter, 
the  right  of  self-defense,  and  the  reasonable  doubt;  and  so  far  as  the 
two  instructions  offered  by  the  accused  contained  the  law  applicable 
to  the  case  they  were  embraced  in  those  given  by  the  court. 

Judgment  affirmed. 


Leonard,  Ac.  v.  Enochs. 
{Filed  Oct.  29,  1891.) 

Wills — Preiermittetl  child— h.  child  born  two  months*  after  the  time  of  her 
father^s  death  and  of  the  inakinw:  of  hid  will,  will  not -be  permitted  to  share 
in  his  estate  as  a  pretermitted  afterbornchild«  when  the  testator's  will  mani- 
fests a  dear  intention  to  exclude  his  children  <i5  a  dass,  Sach  an  intention 
need  not  be  stated  in  express  words  of  exclusion,  any  words  clearly  express* 
ing  such  intention  will  suffice. 

A  testator  who.  at  the  time  ho  made  his  will  had  one  living  child,  devised 
his  estate  in  fee  to  his  wife.  Another  child  was  born  two  months  after  his 
death,  who  now  claims  a  sh'ire  in  her  father's  estate  as  a  pertermitted  child, 
under  section  35,  chapter  113,  General  Statutes. 

Hflil — That  the  will  discloses  clearly  testator's  intention  to  exclude  his 
children  as  a  class  from  his  bounty,  and  the  afterborn  child  is  entitled  to  no 
part  of  the  estate,  although  there  are  in  ttie  will  no  express  words  of  exclu- 
sion. 

M.  A.,  D.  A.  <&  J.  G.  Sachs  for  appellants. 

Helm  A  Bruce  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Jaujes  Leonard  died  testate  in  the  year  1871.  He  willed  his  estate, 
consisting  of  a  small  house  and  lot  in  the  city  of  Louisville,  to  his 
wife  in  fee.  At  the  time  he  made  the  will  he  had  one  child,  a  son, 
about  seven  years  old,  and  in  about  two  months  alter  his  death  the 
appellant,  his  daughter,  was  born. 

8he  now  claims  that  she  was  a  pretermitted  child,  and  that  under 
section  25,  chapter  113  of  the  General  Statutes,  which  section  is  the 
same  as  that  of  section  20,  chapter  lOG,  of  the  Revised  Statutes, 
which  were  in  force  at  the  time  the  will  took  effect,  she  is  entitled 
to  one-half  of  said  estate. 

Said  section  provides:  *'If  a  will  is  made  w^hen  a  testator  has  a 
(hild  liviiij^,  and  a  child  is  born  afterwards,  such  afterborn  child,  or 
any  descendant  of  his,  if  not  provided  for  by  any  settlement,  and 
neither  provided  for  nor  expressly  excluded  by  the  will,  but  only  pre- 
termitted,  shall  succeed  to  such  portion  of  the  testator's  estate  as  he 
would  have  been  entitled  to  if  the  testator  had  died  intestate;  to- 
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wards  raising  of  which  portion  the  devisees  and  legatees  shall,  out 
of  what  is  devised  and  bequeathed  to  them,  contribute  ratably,  cither 
in  kind  or  in  money,  as  a  court  of  equity  in  the  particular  case  may 
'    deem  proper,"  &c 

To  entitle  the  afterborn  child  to  the  benefit  of  this  section  of  the 
statute,  the  testator  must  have  a  child  or  children  living  at  the  time 
the  will  is  made,  and  if  the  afterborn  child  has  not  been  provided 
for  by  any  settlement,  nor  provided  for  by  will,  **nor  expressly  ex- 
cluded by  the  will,"  it  shall  be  deemed  that  such  pretermitted  child 
was  unintentionally  omitted  from  the  benefit  of  the  testator's 
bounty.  But  if  it  appears  from  the  will,  by  express  words  of  ex- 
clusion or  by  tantatnount  expression,  that  the  testator  intended  to 
omit  the  afterborn  child  from  the  benefit  of  the  will,  it  is  not,  in  the 
sense  of  the  statute,  a  pretermitted  child,  it  makes  no  difference  in 
what  form  such  intention  njay  be  expressed  in  the  will;  it  may  be 
by  direct  words  of  exclusion,  or  it  may  be  plainly  seen  from  the 
whole  will  thai  the  testator  intended  to  exclude  the  afterborn  child, 
and  if  thus  seen,  it  is  '-expressly  excluded  by  the  will."  Does  such 
intention  .appear  from  the  will?    We  think  it  does. 

For  it  appears  that,  at  the  time  the  testator  made  his  will,  he  had 
a  child  about  seven  years  old  living  with  him;  his  wife  was  living 
with  him  and  had  daily  intercourse  with  him,  and  she  was  about 
seven  months  gone  with  child  by  the  appellant,  which  he  was  bound 
to  know;  and  not  disinheriting  ihe  living  child  by  name,  nor  men- 
tioning any  tact  that  tends  to  show  that  said  child  alone  was  ex- 
cluded', the  testator  intentionally  omits  it  from  the  provisions  of  his 
will  and  makes  its  mother  the  sole  beneficiary  of  the  will.  Now,  as 
said,  the  living  child  not  having  been  expressly  excluded  by  name, 
^  but  clearly  expressly  excluded  by  the  contents  of  the  will,  which 
would  have  equally  excluded  as  many  living  children  as  he  might 
have  had,  as  a  class,  doe»s  it  not  follow  that  the  afterborn  child  was 
likewise  intentionally,  expressly  excluded  from  the  provisions  of 
the  will  ?    We  think  it  was. 

For,  as  intimated,  it  is  evident  that  the  exclusion  was  not  intended 
to  apply  to  the  living  child  alone,  but  to  all  the  testator's  children 
as  a  class;  and  it  would  be  an  anomaly  to  hold  that  all  the  testator's 
living  children,  infants  and  all,  were  intentionally,  expressly  ex- 
cluded as  a  class,  by  the  terms  of  the  will,  in  the  interest  of  the 
testator's  wife,  and  the  child  thereafter  born,  by  reason  of  the  acci- 
dental time  of  its  birth,  was  not  intentionally,  expressly  exclud^»d, 
such  a  Ci)nstructi()n  would  defeat  th(»  evident  intention  oif  the  testa- 
tor, as  clearly  exprt^sstd  in  the  will. 

So  it  seems  to  be  the  correct  rule  that  if  it  clearly  appears  from 
the  will  that  the  testator  excluded  all  his  children  as  a  class,  not 
merely  the  living  one-*,  or  some  of  them,  from  the  provisions  of  his 
will,  such  intention  will  exclude  the  afterborn  child.  And  as  it  ap- 
pears from  the  will  that  the  testator  excluded  all  his  children  as  a 
class,  whether  born  or  not,  from  thp  provisions  of  his  will,  and  made 
hi.s  wife  the  sole  object  of  his  bounty,  we  must  hold  that  the  appel- 
lairt  was  expressly  excluded  by  the  terms  of  the  will.  For,  aryrue 
as  we  may,  abrrut  the  difference  in  meaning  between  the  terms  **in- 
tentionally  omitted"  and  **expres-ily  excluded,"  we  must  admit 
that  in  some  cases,  at  least,  they  should  be  construed  interchang- 
ably.  As  in  this  case,  where  the  testator  knows  that  he  has  a  child 
living  and  another  as  yet  unborn,  and  both  appealinir  to  his  affec- 
tions, and  he  wills  his  property  to  their  mother,  thereby  excluding 
said  children  as  a  class,  it  is  a  mere  play  upon  words  to  say  that  the 
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terms  of  the  will  were  not  equivalent  to  an  express  exclusion  of  said 
children. 
The  judgment  is  affirmed. 


Howard  v.  Lewis,  <&c. 

{Jailed  Oct.  31. 1891— iV^o^  to  be  reported.) 

IV/u'ti  by  agreentcut  an  action  of  ejectment  is  tian.^ferud  to  tquity  and  iulmitled 
to  the  duuicelior,  his  jadgment  couceruing  the  iocation  of  the  disputed  divis- 
ion line  will  not  b»  revjrseJ,  the  evidence  being  conflicting. 

Hart^irt  tfe  Eastin  for  appelhint. 

Wm.  Lindsay  for  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  l)y  Judjje  Pry  or. 

This  \^  an  cje^'tment  transferrt'd  to  etiuity  and  heard  by  the  chan- 
cellor. It  involves  a  question  of  fact  only,  and  tliat  is  the  location 
of  tlie  boundary  line  bytweon  the  lands  of  the  two  litijfants. 

There  is  a  mass  of  testimony  as  to  where  the  real  line  is,  enoiig^h 
to  establish  it  cither  way,  if  the  wltnt»sses  are  to  be  believed.  iSome 
(nght  or  ten  witnes-jes  locate  the  line  at  one  place,  and  as  many  more 
at  another,  so  there  is  little  room  for  this  court  to  interfere  with  the 
judgment  Delow.  If  a  jury  had  rendered  a  verdict  in  accordance 
with  tin.' judgment  of  the  chancellor,  it  is  not  pretended  that  this 
court,  upon  such  a  state  of  facts  as  we  tind  in  this  case,  should  dis- 
turb the  findinj^.  Tlie  issue  is  one  of  fact  and  purely  legal,  and  the 
chancellor  only  had  the  case  by  consent.  The  testimony  for  the  de- 
jendanis  shows  that  more  than  lialf  a  century  j)rl()r  to  the  brin*»:injj 
of  this  actioin,  the  owners  of  these  hmds  a;;rt-ed  upon  a  line.  A 
witness  was  present  when  the  a;i:reement  was  made.  The  line  be- 
gan at  a  mai)le  and  oak  on  the  Cumberland  river,  where  a  cross- 
fence  then  stood,  and  rnnnin^i:  with  this  fence  a  straijjht  line  to  the 
county  road;  thence  a  straight  line  to  the  liack  line,  Ac.  This  wit- 
ness says  in  1880  this  cross-fence  was  still  there.  Another  wltne-s 
says  that  the  ancestor  of  these  defendants  employed  him  to  make 
rails  for  the  purpose  of  making  a  fence  on  this  line;  that  he  did  so, 
and  the  then  owner^  Lewis,  had  what  was  called  a  working^  that  is. 
Invited  his  neighboi-s  to  help  him  build  his  fence,  and  the  owner  of 
the  adjoining  land  w-as  present,  and  aided  in  its  erection;  besides 
there  are  numerous  witnesses  who  speak  of  it  as  the  true  line,  and 
showing  a  recognition  of  it  as  such  by  the  respective  land-owners 
for  a  great  many  years. 

We  must  affirm  the  judgment  below^ 
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McKenziE,  sec'y  of  state  op  Ky.  v.  Moore,  &c. 
(Filed  Nov.  7,  1891.) 

Constitutional  Imv — Presentation  of  f>iit  to  governor — A  bill,  which  had  pnBsed 
both  HoDses  of  the  General  Assembly,  was  within  three  days  after  its  deliv- 
ery to  the  governor  withdrawn  from  him.  by  the  member  of  the  Legislature^ 
who  had  introdaced  it.  and  who  claimed  leave  had  been  given  him   to  with- 
draw it;  he  did  not  re  urn  it  to  the  governor,  bnt  delivered   it  to  those   in- 
terested in  its  pas-^age,  and  they,  aftier  retaining  it  for  a  year,  claim  that  it 
became  h  law  because  it  was  nob  returned   by   the  governor  to  either  House 
of  the  General  Assembly  within   ten    days   (Sundays  excepted)   after  it  was. 
presented  to  him.     i^ir/i/— There  whs  no  such  presentation  of  this  bill  to    the 
governor,  as   is   contemplated   by   the    Constitution,   and   it  never    became- 
operative  as  a   law.     The    records  of   the    House  of  Representatives    fairly 
constraed  show  that  leave  was  granted  to  withdraw  this  bill,  and   such   con- 
struction of  the  journal  of  the  House,  under   all   the  circumstances,  is    not 
an  attempt  by  the  courts  to  correct   it;  the    record   itself  corrects  whatever 
error  there  is  in  it- 

P.  W.  Hardin  for  appellant. 
Hallain  <fe  Myers  for  appellees. 
Appeal  from  Franklin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  case  has  been  under  submissiwn  since  the  16th  of  February  in 
the  j'ear  1888,  but  for  some  reason  has  not  found  its  way  to  the 
judu:6)S  until  a  few  days  past. 

The  appellees,  who  were  the  plaintiffs  in  the  court  below,  asked 
that  the  writ  ol  mandamus  issue,  commanding:  James  A.  McKen- 
zie,  then  secretary  of  state,  to  admit  to  the  files  of  enrolled  acts  of 
the  G(nieral  Assembly  of  the  State  in  his  office  a  bill,  entitled  '*an 
act  to  incorporate  the  Paducah  Woodenware  Manufai'turinj*-  Com- 
|)any  of  the  city  of  Paducah"  that  was  pa.sse(i,  as  is  alleufed,  by  both 
Houses  of  the  General  Assembly  of  the  Commonwealth  at  its  ses- 
.sion  in  March  of  the  year  18S2.  It  is  further  allejieci,  that  the  bill 
was  duly  enr  )lled  and  signed  by  the  speak(M-s  of  botii  Houses  of  the 
GenerarAsseml)iy — was  properly  imiorsed  and  then  presented  to  the 
ji^overnor  for  his  ai)proval  or  rt^jeclif)ii.  That  the  (ienerai  Assembly 
and  each  Hous  •  was  in  contimior.s  session  (Sundays  excepted)  for 
more  than  ten  days  after  tim  delivery  of  the  bill  to  the  jifovernor, 
and  it  wa-"  never  returncMl  to  either  llousc^  by  the  «:overnor  or  his 
secretary,  nor  has  it  ever  been  a  imitted  to  the  files  of  the  acts  of  the 
Genera r  Assembly  in  th«»  office  of  secretary  of  state. 

The  stateujents  of  the  petition  show  the  pass  i^^e  of  th?»  bill  as  re- 
quired by  the  laws  and  Constitution  of  the  State,  and  alle^(?s  a  pre- 
sentation to  the  i^overnor,  and  the  fact  that  it  was  never  returned  by 
him  is  admitted  by  the  ple.idinj^s.  It  is  alleged  that  within  the  ten 
days,  the  time  given  the  executive  toe onsider  the  bill,  he  delivered 
it  to  a  member  of  the  House  of  Representatives,  who  claimed  to 
have  obtained  leave  of  the  House  to  withdraw  the  bill,  and  that  this 
member  retained  it  for  a  year  and  then  delivered  it  to  plaintiffs,  who 
are  the  incorporators. 

The  defense  is,  that  the  bill  was  introduced  in  the  House  by  the 
member  from  the  county  of  McCracken,  the  city  of  Paducah  beinj; 
the  county  seat,  and  that  me  nber  beinj?  informed  by  the  governor 
that,  in  his  opinion,  the  bill  conferred  certain  lottery  priviletres,  and 
for  that  reason  he  should  veto  it,  the  member  within  the  three  days. 
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ftllowed  therefor  asked  leave  of  the  House  to  vrithdraw  the  bill  from 
the  hands  of  the  jjfovernor  and  the  leave  was  ^rraated  without  objec- 
tion ;  that  the  clerk  of  the  House  made  a  clerical  mistake  by  imk- 
ing  the  following  entry;  "H.  B.  776,  Corbett  asked  leave  to  withdraw 
from  governor— granted.''  That  bill,  776,  was  not  then  in  the  gover- 
nor's hands,  and  was  not  delivered  to  him  until  the  20th  of  April  fol- 
lowing; that  was  a  bill  authorizing  the  construction  of  turnpikes  in  the 
county  of  Daviess  and  became  a  law  with  the  approval  of  the  go v- 
ernorf  that  the  member  from  Mc()racken,  on  the  liJki  of  March,  18H2, 
notified  the  (ii)vernor  that  lie  had  obtained  leave  to  withdraw  the 
bill,  and  in  accordanct*  with  this  request  bv  the  House  the  governor 
delivered  the  bill  to  the  member  from  McCrackun,  that  it  might  be 
returned  and  his  objections  roinoved,  of  which  fact  the  corporators, 
or  some  of  them,  were*  notified;  that  a  bill  wa*<  then  introduced  of 
a  like  character  but  under  a  different  title,  and  p.i-^sed  that  the  gov- 
ernor failed  to  approve;  that  said  Corbett  and  the  incorporators,  re- 
garding the  bill  as  worthies*?,  kept  it  in  their  i)ockets  and  never 
returned  it  to  the  governor  or  to  either  Hou-ic.  And  for  further  re- 
sponse the  s'.»cretary  of  state  s.iys,  that  the  Representative  from 
McCracken  and  the  incorporators,  regardinic  the  bill  as  withdrawn 
by  leave  of  the  House,  introduced  on  the  18th  of  April,  of  the  same 
session,  a  bill  entitled,  an  act  **to  incorporate  the  Farmers'  Asrrieul- 
tural  Implement  Manufacturing  Company  of  Paducah,"  containing 
the  same  objectionable  si^cn'ons  that  was  regarded  by  the  ex<»cutive 
as  against  public  policy,  aiid  met  with  his  disapproval ;  that  he  found 
no  such  bill  as  is  set  forth  in  the  petition  of  the  plaintiffs  on  tile  in  his 
office,  or  any  thing  to  show  that  it  had  ever  bten  filed  or  returned 
since  its  withdrawal.  This  \^  in  substance  the  answer  filed  by  the 
secretary  of  state  lo  the  demand  of  the  appellees,  and  a  demurrer 
having  been  sustained  to  this  answer,  the  writ  was  <H'dered  to  go. 
The  (institution  of  IHoO  provides:  **lf  any  bill  shall  not  i)e  returned 
by  the  governor  within  ten  days  (Sundays  excepted)  alter  it  shall 
have  been  presented  to  him,  it  shall  be  a  law  in  like  manner  as  if  he 
had  signed  it,  unless  the  General  Assenjbly,  by  their  adjournment, 
prevent  its  rf*turn,  in  which  case  it  shall  be  a  law,  unleas  sent  back 
within  three  days  after  thnir  next  meeting." 

It  is  insisted  by  coun-^el  for  the  appellees  that  as  the  bill  was  pre- 
sented to  the  governor  it  must  be  returned  to  the  Legislature  by 
him  within  the  ten  days  if  that  body  is  in  session,  and  if  he  fails  to 
do  so  the  bill  becomes  a  law.  This  position  can  not  be  doubted,  but 
in  our  opinion  there  are  several  reasons  why  the  writ  of  mandamus 
should  not  go  in  thi^  case  if  the  facts  allesrcd  in  the  answer  are  true, 
and  the  facts  alleged  in  the  answer  are  all  admitted  by  the  general 
denmrrer. 

The  first  question  arist»s  is  as  to  what  facts  constitute  a  presenta- 
tion of  a  hill  to  the  exe-utive.  There  is  but  little  formality  in 
such  a  proceeding,  and  no  fixed  rule  on  the  subject.  The  custom  in 
this  State  is  for  the  secretary  to  indorse  on  the  bill  the  date  of  its 
receipt  by  the  governor,  so  as  to  show  when  the  bill  came  to  his 
hands,  and  there  appears  to  be  nothing  on  this  bill  indicating  that 
the  governor  ever  had  possession  of  it.  The  bill  was  found  a  year 
after  in  the  possession  of  those  interested  in  its  passage,  and  no  evi- 
dence whatever  that  it  was  ever  in  the  possession  of  the  swretary  of 
state.  It  it  said  that  the  secretarv  in  his  answer  admits  its  dilivery 
to  the  governor,  and  that  fact  does  appear  from  this  pleading,  al- 
though there  is  a  subsequent  denial  that  the  bill  was  ever  delivered 
to  the  governor,  in  what  purports  to  be  an  amended  pleading,  that 
seems  never  to  have  been  filed.    We  shall  regard  the  pleadings 
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therefore,  as  admitting  that  the  bill  was  delivered  to  the  governor, 
but  at  the  siune  tiine  it  is  allef^ed  that  the  bill  was  taken  at  once 
from  the  executive  by  the  ine:rib.?r  from  McCracken,  who  intro- 
duced the  bill,  with  a  knowledge  on  the  part  of  both  the  member 
and  the  incorporators  that  the  executive  was  then  urijiny:  some  ob- 
jection to  certain  sections  of  the  bill,  and  not  only  witUdrawn,  but 
upon  the  statement  that  leave  had  been  jjiven  by  the  House  to  with- 
draw the  bill  from  his  hands.  The  object  in  presentin^f  a  bill  to  the 
executive  is  to  enable  him  to  consider  its  various  features  that  he  may 
understandinyfly  approve  or  reject  it.  He  must  have  time  to  Ci>n- 
sider  its  provisions,  and  with  courtesy  extended  membei's  of  the 
Leofislature  by  the  executives  of  the  State,  that  has  y:rown  into  a 
custom  in  permitting  them  to  withdraw  bills  before  mature  consid- 
eration by  him,  that  appears  to  be  objectionable,  it  would  be  a  .sino:u- 
lar  ruling  to  adopt,  and  one  produciive  of  nmcMi  eviJ,  to  permit  a 
member,  however  h(Miest  his  motives,  to  withdraw  a  bill  from  the 
consideration  of  the  executive,  that  the  member  himself  has  intro- 
duced, and  after  the  lapse  of  mr)nths,  with  the  Le^i^islature  adjourned, 
to  declare  the  bill  a  law  because  it  was  once  in  the  governor's  hands. 
It  is  no  such  presentation  as  contemplated  by  the  Constitution  for 
the  member  or  the  custodian  of  the  bill,  to  deliver  it  to  the  gov- 
ernor, then  immediately  withdraw  it  and  claim  that  it  becomes  a 
law  because  the  governor  failed  to  return  it  within  the  ten  days. 
•  In  thecaseof  Harpending  v.  Knight,  89  California,  — ,it  is  said  that 
the  bill  is  prasented  to  the  governor  *'to  afford  him  an  opportunity 
to  deliberately  consider  its  provisions  and  prepare  his  objections," 
and  such  a  presentation  as  would  deprive  him  of  that  right  in  the 
language  of  the  court  in  that  cas<*,  is  merehj  .spun'ous.  Certainly 
those  interested  in  its  passage,  who  withdraw  the  bill,  ought  not  to 
be  heard  to  say  that  the  neglect  of  the  governor  In  intrusting  the 
custody  of  the  bill  to  them  made  it  a  law.  Again,  it  is  evident  that 
leave  was  given  to  withdraw  the  bill  from  the  hand-5  of  the  execu- 
tive, and  in  so  adjudging  this  court  is  not  undertaking  to  correct  the 
legislative  records,  or  to  invade  the  legitimate  exercise  of  power  by 
the  legislative  branch  of  the  government. 

There  was  no  other  bill,  as  is  admitted  by  the  demurrer  from  the 
county,  of  McCracken,  in  the  hands  of  the  governor,  and  the  bill, 
numbered  776,  for  which  leave  was  given  to  withdraw,  had  not  then 
reached  his  hands,  and  related  to  the  construction  of  turnpikes 
in  Daviess  county,  and  W3n<  approved  by  him  when  presented.  An- 
other bill  was  introduced  shorlly  after  this  leave  to  withdraw  was 
€:iven  by  the  same  member,  containing  a  like  objectionable  feature, 
and  f«)r  the  benefit  of  the  same  corporators  of  the  sanni  city,  show- 
ing plainly  that  leave  was  given  to  withdraw  this  particular  bill. 
The  record  corrects  itself  if  truly  set  forth  in  the  answer,  and,  there- 
fore, th^  court  should  have  overruled  the  demurrer  to  the  response 
of  the  secretary  of  state.  The  bill  was  never  presented  to  the  frov- 
ernor  as  contemplated  by  the  Constitution,  and  if  the' bill  had,  in 
fact,  been  considered  by  the  governor,  leave  had  been  given  to  with- 
draw it,  if  the  facts  alleged  in  the  answer  are  established.  Besides 
there  was  no  such  bill  in  the  office  of  secretary  of  state,  and  after  the 
lapse  of  more  than  a  year  from  the  adjournment  of  the  Legislature 
the  parties  in  interest,  who  knew  of  the  circumstances  connected 
with  the  passage  of  the  bill,  having  all  this  time  the  custody  of  that 
paper,  offered  it  to  the  secretary  of  state  for  the  first  time,  asking 
that  it  be  filed  with  the  enrolled  bills.  The  chancellor  should  have 
overruled  the  demurrer,  and  held  the  response  of  the  secretary  suf- 
ficient. 
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Judgment  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion. 


Cassidy,  auditor's  agent  v.  Young,  cx)unty  judge,  &c. 
{Filed  Nov.  7,  1891.) 

1.  Maiidiimus — If  the  daty  of  an  oflScer  is  strictly  ministerial,  and  he  re- 
fasefl  tu  perform  it.  a  writ  of  maadama:^  is  the  proper  remedy  to  compel  ite 
performance;  but  if  the  duty  w  in  its  nature  bath  judicial  and  ministerijd. 
mandamus  will  lie  only  to  compel  the  o{ii3er  to  proceei-  to  discharge  hi* 
duty,  but  not  to  control  his  exercise  of  discretion  in  its  performanee 
for  "one  exercising  a  subordinate  judicial  and  ministerial  authority,  maj  b** 
compelled  to  proceed  to  the  performance  of  his  duty;  but  he  can  not  be 
coerced  in  his  judgment  or  compelled  to  exercise  his  discretion  in  a  psrtica- 
lar  manner  by  means  of  this  writ."  ^ 

2.  Ministeriil  and  judicial  duties — Those  duties  of  a  public  officer  are  min- 
isterial, the  performance  of  which  are  expressly  imposed  upon  him  bj  1**" 
or  which  arises  as  a  necessary  incident  to  his  offiJe,  and  in  the  performanfe 
of  which  he  is  vested  with  no  discretion,  although  their  proper  perform- 
ance may  require  the  exercise  of  judgment.  But  if  the  officer  may  exerei« 
both  discretion  and  judfrment  as  to  how  a  duty  shall  be  performed,  sncb 
a  duty  is  judicial  or  both  judicial  and  ministerial. 

3.  O/.f.'— The  auditor's  aj^ent  filed  h  written  information  in  a  county  coartr 
asking  that  ct-rtain  property  he  listed  and  assessed  for  State  iaxt*s  for  cer- 
tain years,  a  demurrer  to  the  information  was  filed  on  tlie  jf  round  that  it  di« 
not  present  a  traversable  issue,  and  was  su.-^tained  bv  »hf  court.  Thereupuo. 
the  auditor's  atjent  by  potiriou  in  a  Common  Fleas  Co'irt  souj/ht  to  cu'unel 
the  county  judge,  by  the  writ  of  mandnmns.  to  overrule*  thw  demurrer  ti»  Jh«' 
information  and  hear  it  and  assess  the  property.  Held — That  the  act  of 
the  county  judge  in  sustaining  the  demurrer  to  the  informntioii  were  jndici»L 
and.  therefore,  the  writ  of  mandamus  is  not  the  proper  remedy  to  compel 
the  overruling  of  the  demurrer.  A  decision  sustaining  a  deninrrfer  to  s'lch 
information  is  not  a  refusal  on  the  part  of  the  court  to  [lerform  its  dutt. 
and  hear  the  inftjrmation  on  its  merits. 

G.  A.  Cas^icly,  W.  T.  Stnoot,  Win.  J.  II(Midrick  and  R.  Roid  R««:- 
ers  for  appellant. 

Thomas  II.  Ilines,  J.  S.  Hurt,  R.  Giia-rel!  &  S.>n  and  Wallaw  v^. 
Gudgeil  for  api>ell(  es. 

Appeal  t'roiTi  Bath  Court  of  Common  Pleas. 

Opinion  of  the  court  liy  Judj^e  Bennett. 

The  appellant,  aH  auditor's  agrent,  filed  a  written  infornmtion  in 
the  Bath  County  Court  ajrainst  F.  M.  EwiniT,  executor  or  A.  J.  t>- 
injr,  deceased,  and  asked  that  the  estate  of  A.J.  E\vin<r,  der«*'^^^ 
he  listed  and  Mssessed  by  said  court  for  State  taxation  f'ortheyetir* 
from  18G')  to  1889,  inclusive,  said  A.  J.  Ewinjy.  as  is  alleji:*^!,  havin? 
failed  and  refused  to  list  said  property  with  the  assensor  f<»r  tho^ 
years.  The  tax  and  10  per  cent,  interest  thei^eon,  as  is  allegeil, 
amounted  to  about  $44,0(M).  . 

A  demurrer  was  filed  to  the  information,  which  was  sustained, 
because  the  alleg:ations  thereof  were  not  sufficient  to  pn»sent  a  trav- 
ersable issue.  The  appellant  stood  l)y  his  pleading:,  and  file«l  hi? 
petition  in  the  Bath  Court  of  Common  Pleas  again.st  the  coon^J 
judge,  the  Hon.  John  D.  Young,  and  asked  that  he  l>e  compellea 
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to  overrule  the  demurrer  and  hear  the  information  and  assess  said 
property. 

The  Court  of  Common  Pleas  sustained  a  demurrer  to  the  petition, 
and  (UsmiKsed  it,  and  the  appelhint  hiis  appealed  lo  thi.**  court. 

The  fii-st  question  to  be  determined  is,  is  the  writ  of  mandamus 
in  this  case  the  proper  remedy  aj^ainst  the  county  judj^e?  If  it  is  not 
it  is  noedh^ss  to  discuss  the  (fuestion  as  to  the  sufficiency  of  the  in- 
formation tilni.  If  the  action  required  of  the  county  court  was 
strictly  ministerial,  then  the  writ  of  nmndamus  was  the  proper 
remedy;  but  if  the  action  required  of  it  was  both  judicial  and  min- 
isterial, then  the  writ  of  mandamus  was  not  the  ])roper  remedy^ 
except  for  tlu»  purpose  of  roquiriu^  it  to  act,  not  hovV  it  should  act. 
For  it  is  well  settled  that  **one  exercising  a  subordinate  Judicial  and 
luinisterial  authority  may  l)e  coinpelied  to  proceed  to  the  perform- 
miee  of  his  duty;  but  lie  can  not  be  coerced  in  his  judgmt^nt  or 
compelled  to  exorcise  his  discretion  in  a  particular  manner  by 
means  of  this  writ."    Coo  ley  on  Taxation,  728-782. 

*'lf  an  inferior  tribunal  has  a  discretion  and  proceeds  to  exercise 
it,  then  its  discretion  should  not  be  controlled  by  mandamus;  but  if 
the  subordinat',^  publi  •  agent,  whether  it  be  invested  with  both 
judicial  and  ministeiial  functions,  or  only  with  the  former,  refused 
to  act  in  any  way,  or  ^-ntertain  a  question  as  to  which  it  has  a  dis- 
cretion, and  which  t'le  1  iw  has  enjoined  upon  its  consideration,  tlien 
obedience  to  th'»  law  shtaild  be  enforced  by  mandamus  and  the 
agent  compelled  lo  aci,  if  there  is  no  i)ther"  legal  r<;medy;  but  in 
such  case  its  di-^fr  tion  or  Judgment  must  be  left  free  to  aet,  and  can 
not  be  controlle  I  in  a  pirlicular  direction.  The  performance  of  a 
plain,  positive  dity  luixs  be  compelled  by  a  mandamus;  but  where 
there  is  a  discr^^lioi  jis  t)  the  result  that  may  be  arrived  at,  it  can 
not  be  controlled."  14  American  and  English  Ency.  of  Law,  pages 
119,  120. 

'*31andamus  lies  to  ^-o  mo^'I  the  performance  of  duties  purely  min- 
isterial in  their  nature,  and  so  clear  and  specific  as  not  to  call  U)r  the 
exercise  of  any  discreiio.i  ii»  their  performance."  Same  authority, 
page  1)9. 

In  the  case  of  the  Commonwealth  v.  Boone  County,  H2  Ky.,  632. 
this  court,  through  Judge  i^  it,  held  that  when  an  inferior  tribunal 
is  invested  with  both  judicial  and  ministerial  functions,  or  only  the 
former,  and  refused  to  act  or  entertain  a  question  as  to  which  it  ha® 
a  discretion,  it  should  be  conipelled  to  act  by  mandamus;  but  if  it 
acts,  althotigh  it  may  be  mistaken  in  its  judgment,  it  can  not  be 
compelled  by  mandamus  to  act  differently. 

It  seems  from  the  authorities  mtpi'dy  and  others  that  might  be  re- 
ferred to,  that  a  ministerial  duty  on  the  part  of  a  public  officer, 
the  perfornuince  of  which  may  be  compelled  by  mandamus,  is  a 
mandatory  duty  imposed  by  law,  or  which  arises  necessarily  as  an 
incident  to  the  office,  and  about  the  T)erformance  of  which  he  has 
no  discretion,  though  he  is  compelled  to  exercise  judgment  in  the 
performance  of  it. 

But  if  judgment  and  discretion  are  to  be  exercised  as  to  how  the 
duty  shall  be  performed,  then  such  duty  is  both  judicial  and  minis- 
terial, and  a  mandamus  lies  to  compel  the  officer  to  act  in  the  prem- 
ises, but  not  to  control  his  judgment  and  discretion.  Apply  this 
rule  to  the  case  at  bar.  Here,  then,  pursuant  to  section  2,  chapter 
93,  auditor's  agent  act.  General  Statutes,  page  1113,  the  auditor's 
agent  is  required  to  file  a  written  information  before  the  county 
court  against  any  person  in  that  countj'  who  may  have  failed 
to  list  his  property  with  the  assessor  of  the  county  for  taxation; 
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summons  must  be  issued  against  the  person;  he  may  appear  and 
demur  to  the  information,  upon  the  i^round'  that  it  does  not  present 
a  traver>able  i^^ue,  or  may  answer  and  traverse  the  right  of  tlie 
Commonweallh  to  list  Ins  property;  and  it  is  the  duty  ot  the  court 
to  decide  tlie  question  of  demurrer,  or  liear  proof  pro  and  con.  and 
decide  from  the  pleadings  and  evidence  whether  the  party  should  or 
should  not  list  his  property  for  taxation. 

So  it  can  not  be  doubted  that  the  court,  while  j)erforming  minis- 
terial functions  in  making  the  assessment,  muj^t  exercise  judicial 
judgment  and  discretion  in  determining  whetlier  or  not  the  person's 
property  sliould  be  listed  for  taxation;  and,  according  to  the  rule 
indicated,  that  judgment  and  discretion  can  not  be  controlled  by 
mandamus.  But  it  is  said  that  acting  on  thedeuiurrer  is  not  the  ex- 
ercise of  judgnient  and  discretion  upon  the  merits,  and  it  is  the 
same  as  a  refusal  to  act  upon  them;  therefore,  mandamus  will  lie  to 
compel  the  com-t  to  act  upon  the  merits.  It  is,  however,  to  be  ob- 
served that  the  demurrer  was  sustained,  because,  in  the  ()i)inion  of 
the  court,  the  facts  alleged  were  not  sufficient  to  sustain  a  cause  of 
action;  and  tiie  alleged  facts  being  admitted  as  true,  the  direct  and 
only  question  was,  wh€»ther  or  not  those  facts  presented  sufficient 
legiil  merit  to  sustain  a  cause  ol  action;  and  the  court  having  de- 
cided that  tlie  facts  did  not  present  such  merit,  it  se(»ms  to  us  there 
was  a  (iecision  upon  the  legal  ment  of  the  facts  admitted  to  be  true 
by  the  demurrer  Thomas  v.  liland,  12  Ky.  Law  Rep.,  039.  To 
illustrate:  Supi)ose  the  same  facts  had  been  submitted  to  the  court 
on  the  trial,  and  it  had  been  decided  tliat  they  were  not  sufficient 
evidence  upon  which  ♦o  require  the  person  to  list  his  pro|>erty  for 
taxation,  would  there  be  any  <i(>ubt  that  tt»e  decision  was  upon  the 
merits,  and  that  mandamus  would  not  lie  to  compel  the  judge  to 
correct  it?  Hut  instead  of  the  regular  trial,  the  same  facts  are  ad- 
mitted on  demurrer  to  be  true;  and  the  court  says  they  are  not  suf- 
ficient to  authorize  the  listing  of  the  person's  pr()perty,'now  is  it  not 
equally  true  that  the  decision  was  upon  the  merits  of  the  adnutted 
facts? 

It  seems  that  in  either  case  we  have  a  decision  upon  the  merits  of 
the  facts  as  to  recjuiring  the  person  to  list  his  property,  which  decis- 
ion is  a  judicial  determination  upon  tlie  legal  merits  of  the  facts  pre- 
sented as  constituting  the  cause  of  action.  Jt  was  not  a  case  of  the 
refusal  of  the  court  to  act  upon  the  merits.  If  the  court  had  refused 
to  act  upon  the  merits,  it  makes  no  difference  from  what  cause,  a 
mandamus  would  lie  to  compel  it  to  act. 

This  principle  is  illustrated  in  the  case  of  Hoke  v.  Commonwealth, 
79  Ky.,  o()7  (a  proceeding  by  information),  which  decides  that  the 
court' having  refused  to  proceed  to  consider  the  case,  because  of  the 
fact  that,  in  the  court's  opinion,  the  act  direcrting  it  was  unconsti- 
tutional, was  a  refusal  of  the  court  to  act  in  the  premises;  therefore, 
mandamus  would  lie.  That  case,  it  may  be  here  aflded,  inferen- 
tially  sustains  the  view  expressed  a  while  ^go.  For  it  says  that  if 
the  HCti(m  of  the  court,  in  having  sustained  the  demurrer,  was  un- 
explained, it  might  present  an  obstacle  to  the  proceedings  by  man- 
damus against  the  county  judge. 

Also  the  case  of  Baldwin  v.  Shine,  presiding  judge,  Ac,  84  Ky.,  502, 
was  an  action  in  equity  to  enjoin  the  assessment  and  collection  under 
the  auditor's  agent  act,  of  an  illegal  tax.  It  was  also  held  in  the  Hoke 
case,  suprcty  that  the  listing  of  property,  and  also  its  valuation  by 
the  county  judge,  were  ministerial  acts.  That  opinion,  in  so  far  as 
it  speaks  of  the  valuation  as  a  ministerial  act,  must  be  held  to  be 
in  harmony  with  the  case  of  C,  N.  O.  <fe  T.  P.  R.  R.  Co.  v.  Corn- 
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Tnonwealth,  81  Ky.,  492  (opinion  by  Judj?e  Pryor),  and  the  case  of 
Slaughter,  Ac.  V.  City  of  Louisville,  12  Ky.  Law  Rep.,  61,  which 
decide  that  mere  act  of  valuation  is  judicial  in  character;  hut  by  the 
diversion  of  the  powers  of  jrovernment  in  this  State  the  assessment 
of  proper(y  belongrs  to  the  ministerial  functions  of  government,  and 
in  the  other  cases,  where  the  duties  of  the  county  Judge  are  charac- 
terized as  ministerial,  it  njust  be  understood  as  classin<r  them  among 
ministerial  functions  of  government,  and  as  not  meanine:  to  deny 
the  fact  that,  in  a  case  like  this,  the  duties  of  the  court  are  both 
Judicial  and  ministerial,  and  thnt  an  appeal  lies  from  the  court's  de- 
cision upon  the  merits. 
The  judgment  is  affirmed. 


Alexander,  &c.  v.  (iisii,  &c. 
(Filed  Oct.  22,  1891— To/  to  be  reported.) 

1.  Aition  on  injunction  /fonti — In  an  action  pendinsr  in  a  State  court,  an  iu- 
janction  was  issued  restraininjf  the  holders  pf  the  bonds  of  a  certain  county 
from  collecting  them.  Certain  non-resident  bond  holders  having  appeared 
and  become  defendants  to  the  action,  it  was  on  their  motion  removed  to  the 
United  States  Circuit  Court,  where  a  motion  to  remand  to  the  State  court 
was  overruled,  and  the  injunction  dissolved  and  petition  dismissed.  The 
Supreme  Court,  on  ai)peal  from  the  judgment  refusing  to  remand  to  the 
State  court,  reversed  it,  and  ordered  the  action  remanded  for  trial  to  said 
State  court.  In  this  action  on  the  injunction  bond  executed  at  the' time 
the  injunction  issued,  //c/</.  That  the  cause  having  been  remanded  to  the 
State  court,  the  judgment  of  the  United  States  Circuit  Court  dissolving  the 
injunction  must  be  regarded  as  a  nullity,  an\l  plaintiffs  have  no  cause  of  ac- 
tion. 

2.  TAe  Cotirt  of  A/^peois  7vi(i  Like  jutiici'il  notice  of  the  law  of  a  case  as  set- 
tled by  the  Supreme  Court  of  the  United  States. 

E.  H.  Brown  and  D.  M.  Rodman  for  appellants. 
T.  W.  Brown  for  appellees. 
Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  action  on  an  injunction  bond,  and  has  been  heretofore 
in  this  court  and  reversed,  because  the  court  erred  in  sustaining  a 
dennurrer  to  the  petition.  On  the  return  of  the  case  to  the  court 
below  a  verdict  was  rendered  for  the  defendants,  and  from  the  judg- 
ment on  that  verdict  the  plaintiffs  below  have  appealed. 

The  object  of  the  injunction  was  to  restrain  the  holders  of  certain 
railroad  bonds,  issued  by  the  county  of  Muhlenberg,  from  collecting 
them,  on  the  ground  that  the  bonds  were  invalid.  The  restraining 
order  went  from  the  State  court,  and,  subsequently,  the  holders  of 
certain  of  the  bonds,  who  were  non-residents,  appeared  and  were 
made  defendants  to  the  action,  and,  on  their  motion,  the  case  was 
removed  to  the  United  States  Circuit  Court.  When  the  case  was 
called  in  that  court  a  motion  to  remand  the  case  was  made  by  the 
plaintiffs  and  overruled,  and  the  injunction  subsequently  dissolved 
and  the  bill  dismissed. 

The  case  was  taken  to  the  Supreme  Court  from  that  judgment  and 
reversed,  for  the  reason  that  resident  bond  holders,  and  others  inter- 
ested who  lived  in  the  State,  were  the  original  defendants,  and  the 
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controversy  not  being  separable,  the  non-resident  bdnd  holders  were 
not  entitled  to  the  removal.  Frazer  v.  JeiuLsson,  106  U.  8.,  191. 
The  case,  therefore,  goes  back  to  the  State  court,  and  the  order  of 
the  United  States  Circuit  Court,  dissolving  the  injunction  on  motion 
of  the  defendants,  who  are  appellants  liere,  rni^st  be  regarded  as  a 
nullity.  These  facts  appear  by  plea  in  this  court  by  virtue  of  the 
provisions  ol  the  Code,  section  757,  to  the  effect  **that  where  the 
right  to  prosecute  an  appeal  further  (teases,  if  not  appearing  of  rec- 
ord, the  fact  may  be  pleadeil,"  tSsc,    Section  7o7,Civil  Code. 

It  is  argued  that  this  provision  of  ttie  Code  has  no  application  to- 
the  character  of  case  before  us,  and  while  we  are  of  the  opinion  it 
does,  this  court,  regardless  of  the  plea,  has  judicial  notice  of  the 
law  of  the  case,  as  settled  by  the  Supreme  Court,  and  following  the 
decision  in  the  case  in  whicii  this  cause  of  action  originated,  we 
must  necessarily  attirm  the  judgment,  ihe  plaintifls  having  no  right 
to  recover. 

Judgment  affirmed. 


Taylor  v.  Arnold. 
(I'iUd  OcL  31,  ISdl—JVoi  to  be  reported.) 

1.  /n  an  action  to  recover  tami^  lohich  the  liefendunt  is  alUf^ed  to  haz^e 
forcibly  and  unlawjully  entered  upon  and  taken  portsession  of,  plaintiff  may 
recover,  if  he  proves  that  he  and  those  under  who  he  holds  title  have  been 
for  more  than  fifteen  years  in  continnous  adverse  possession,  claiming  under 
deeds  of  record;  it  is  not  necessary  in  such  case  for  plaintiff  to  trace  title 
back  to  the  Commonwealth. 

2.  Praitice  in  cit'i/  cases— The  verdict  of  a  jury,  concerning  the  location  of 
the  boundary  line  between  two  farms,  will  not  be  reversed  on  appeal  unless 
flagrantly  against  the  evidence. 

3.  Boundary — Evidence — In  an  action  concerniug  Ihe  boundary  line  be- 
tween plaintiff's  and  defendant's  laud,  when  it  appeared  that  defendant's 
father  had  owned  the  tract  of  land  now  claimed  by  him,  it  was  competent  to 
prove  that  the  father  stated  that  the  division  line  was  where  the  plaintiff 
located  it  and  where  the  jury  decided  it  was. 

4.  Plead  in  i;s— Judgment-  -A  judj^ment  for  the  recovery  of  land  is  suffi- 
ciently definite  and  certain,  although  it  describes  the  boundary  by  such 
metes  and  bounds  that  the  survey  will  not  ''close,"  if  actually  run,  when 
it  clearly  describes  and  fixes  a  division  line  about  which  the  suit  arose,  and 
describes  it  as  plaintiff  claims  it  and  so  that  it  may  be  identified. 

K.  K.  Smith  for  appellant. 

J.  B.  Clark  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

This  action  was  brought  to  recover  a  small  parcel  of  land,  which 
the  defendant,  now  appellant,  is  alleged  to  have  forcibly  and  un- 
lawfully entered  upon  and  taken  possession  of. 

The  plaintiff,  now  appellee,  alleged  and  proved  he  and  those  un- 
der whom  he  claims  had  been  in  continuous  adverse  possession  of  the 
tract,  described  by  deeds  exhibited,  and  which  he  contends  ineludea 
the  parcel  in  dispute,  for  more  than  fifteen  years  before  commence- 
ment of  the  action.  Therefore,  it  was  not  necessary  in  order  to  .re- 
cover for  him  to  trace  his  title  to  the  Commonwealth. 
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The  simple  issue,  one  of  fact,  is  whether  the  division  line  between 
the  two  tracts  of  the  parties  is  where  tlie  plaintiff  contends  it  is,  or 
where  the  defendant  chiims  it  to  be.  And  upon  that  issue  the  jury, 
after  hearing  I  lie  evidence,  returned  a  verdict  for  the  plaintiff,  wliich 
this  court  can  not  now  disturb,  because  it  does  not  appear  to  us  fla- 
grantly against  the  evidence. 

It  appears  that  the  fatlier  of  defendant  at  one  time,  jointly  with 
his  wife,  owned  and  occujut^cl  the  tract  of  which  defendant  is  now^ 
owner,  and  we,  therefore,  think  it  was  competent  to  prove  his  father, 
while  thus  owning  and  in  possession,  stated  the  division  line  be- 
tween it  and  the  tract  of  the  plaintilf  was  where  the  latter  claims, 
and  the  jury  found  it  to  be. 

It  does  not  appear  from  the  record  lliat  the  second  amended  peti- 
tion was  ijermitted  by  the  court  to  l)e  filed  during  the  trial,  but  it 
seems  to  liave  been  previously  done.  However,  it  would  not  have 
been  error  to  allow  it  filed  during  the  trial,  for  the  ol)ject  of  the 
amendn»ent  was  to  make  more  certain  and  definite  the  description 
of  the  ph\inti^f^s  north  line,  which  was,  as  he  claimed,  the  division 
line,  so  as  to  conform  his  })leading  to  the  proof,  and  as  neither  the 
<*laim  nor  defense  w-as  substantially  changed  thereby,  the  court  had, 
under  section  84,  Civil  Code,  discretion  to  permit  it. 

The  land  recovered  was  described  in  the  judgment  as  ^'beginning 
12  links  north  of  a  hackberry,  Fox's  corner;  thence  north  87  west 
128  poles  18  links  to  a  stone  between  two  small  walnuts,   nuirked  as 

f)ointers,  Alonzo  Taylor's  corner;  thence  south  87J  east  128  poles  13 
inks  to  the  place  of  beginning,  containing  1  rood  27  poles. '^ 

The  survey  as  thus  described  does  not  close,  but  the  division  line 
is  thereby  described  and  fixed  at  the  place  claimed  by  the  plaintiff, 
4ind  with  certainty  includes  the  disputetl  land,  which  is  sufficient. 
Judgment  affirmed. 


Schoolcraft's  adm'r  v.  L.  &  N.  11.  R.  Co. 

(Filed  JVor,  10,  1891.) 

1.  Constitutional  Itw  —  Railt'o.uis — Ser^tion  1  of  chapter  57.  General  Statutes, 
-which  gives  the  right  of  action  to  the  personal  re]>resentative  of  any  one, 
except  employes  of  a  railroad,  whose  life  is  lost  by  the  carelossness  or  nej^li- 
^ence  of  the  proprietor  or  proprietors  of  any  railroad  does  not  uulaw- 
fally  discriminate  H^ainst  railroads  so  as  to  deny  them  the  equal  protection 
of  the  law;  because. 

First.  The  section  applies  to  nil  i>rop/>t'tors  of  railroads,  whether  they  be 
individnals  or  corporations. 

•  Second.  It  is  an  exercise  of  its  polica  power  by  the  State  for  the  protec- 
tion and  safety  of  its  citizen,  and  as  such  clearly  valid. 

2.  Same — A  railroad  may  not  complain  that  said  sectioti  1  of  chapter  57  13 
tiD constitutional,  on  the  i^round  that  it  discriminates  against  their  employes 
And  jfiv®!^  ft  right  of  action  to  all  others  except  them,  since  the  exception  is 
for  the  benefit  and  protection  of  the  railroad. 

3.  Ne:^lii^ence— Death  by  wilful  act — P/eailin>^^-'X\\e'  petition  by  the  adminis- 
trator to  recover  damages  for  decedent's  death,  alleged  that  it  was  caused  by 
-the  «'/V//</ neglect  of  the  railroad,  but  alst>  set  forth  fully  the  circumstances 
Attending  the  infliction  of  the  fatal  iujni-y:  the  circumstances  as  alleged 
■were  sotficient  to  support  nn  action  for  ^'negligence"  under  the  first  section 
-of  chapter  57.     A  demurrer  to  the  petition  having  been  overruled,  plaintiff 

wa8  required,  on  defendant's  motion,  to  elect  whether  he  would  prosecute 
the  action  under  the  first  or  the  third  section  of  said  chapter,  and  elected 
to  proceed  under  the  first.     Defendant's   answer  averred  that  decedent  left 
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suTvivinsr  him  neibhet  widow  nor  child,  denied  that  his  death  resnited  from 
negligence  of  any  character  on  its  part,  and  pleaded  decedent's  contribu- 
tory neglect.     He.d — 

While  the  character  of  ne^^lii^ence  alleged  determines  the  section  of  chap- 
ter 57,  ander  which  the  action  is  prosecuted,  yet  where  plaintiff  is  compelled 
to  elect,  as  ih  this  case,  to  proceed  under  the  first  section,  and  the  facts  al- 
leged are  sufficient  to  support  the  action  under  that  section,  it  may 
be  prosecuted  under  the  first  section,  notwithstanding  the  allegation  oon- 
cerning  wilful  neglect. 

Copeland  A  Golden  and  Hargis  &  Eastin  for  appellant. 

Lyttleton  Cooke  for  appellee. 

Appeal  fronri  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

James  Sc'hoolcra ft.  while  at  work  for  the  Standard  Oil  Company 
upon  a  switch  h:^h)ny:iiijjr  to  it,  bit  which  wasci>nntH!ted  with  rtpj>el- 
lee's  road,  was  struck  l>y  a  c.ir,  which  w:is  suihlenly  put  in  motion 
by  a  car  bein^  backed  by  tho-^e  in  char^re  of  it  for  the  appellee  from 
its  road  onto  the  switch,  and  Sf)  injured  that  he  die;l  in  a  short  time. 

The  petition  avers  that  the  injury  was  the  result  of  wif/al  neglect 
upon  the  part  of  those  in  charp^e  of  appellee's  car.  It  also  8ets  forth 
fully  the  manner  of  the  iijury. 

Section  3,  chapter  57  of  the  General  Statutes,  gives  a  right  of  ac- 
tion to  the  widow,  heir  or  |>ersonal  representative  of  the  deeeaseii^ 
if  the  life  be  lost  by  the  wilful  ne;rlect  of  any  person,  company  or 
corporation,  their  agents  or  servants,  and  in  such  a  ease  punitive 
damages  may  be  recovereH. 

Section  1  of  the  same  chapter  provides:  **If  the  life  of  any  person 
not  in  the  employment  of  a  railro.id  co:np:my  shall  be  lost*  in  thij? 
Commonw(»alth,  by  reason  of  the  ne^li^ent.*e  or  ca regies -^ne^s  of  the 

f proprietor  or  propfietois  of  any  railroad,  or  by  the  unfitness  or  neg- 
igence  or  <*arelessness  of  their  servants  or  agents,  (he  personal  rep- 
sentative  of  the  perecm  whose  life  is  so  lost  may  institute  suit  ancf 
recover  damages  in  the  same  manner  that  the  person  himself  might 
have  done  for  any  injury  where  deatli  did  not  ensue." 
,  Section  8,  as  construed  by  this  court,  only  gives  a  right  of  action 
if  the  deceased  leaves  a  widow  or  child. 

Because  this  was  not  averred  a  demurrer  was  presente<l  to  the  pe- 
tition but  overruled. 

The  appellee  then  asked  that  the  appellant  be  compelled  to  elect 
whether  he  would  prosecute  the  action  u!»der  the  first  or  third  sec- 
tion of  the  statute,  and  being  require<l,  over  his  objection  to  do  so, he 
elected  to  proccd  under  tin*  first,  and  thereuiK)n  the  appellee  filed 
its  answer.  It,  UHer  alia^  sets  up  that  the  deceas<'d  left  no  widow  or 
child;  denies  that  his  dejith  resulted  from  neglect  of  any  character 
upon  its  part;  and  avers  that  it  was  caused  by  his  own  negligence. 

A  demurrer  to  the  first  offense  was  overruled,  notwithstanding 
the  appellant  had  been  compelled  to,  and  had  electeij  to,  proceed 
under  section  1  of  the  statute. 

The  appnllant  then  filed  his  reply. 

A  denmrrer  was  presented  to  it,  the  grounds  being,  first,  that  it 
did  not  d«-ny  the  <leceascd  left  no  widow  or  child;  and,  second,  that 
theacti(m  could  not  be  maintained  under  section  1,  because  it  vio- 
lates both  the  State  and  United  States  Constitution. 

At  this  stage  of  the  proceeding  the  case  was  transferred  from  the 
Court  of  Common  Pleas  to  the  Louisville  Imw  and  Equity  Courts 
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and  the  latter  carried  the  demurrer  to  the  reply  back  to  the  petition, 
and  sustained  it  upon  the  ground  that  the  firj^t  section  of  the  statute 
is  unconstitutional. 

The  appellant  failing  to  plead  further,  the  action  was  dismissed, 
and  it  has  appealed. 

It  is  urKcd,  first,  that  the  action  of  the  lower  court  must  be  sus- 
tained, because  the  suit  was  in  fact  brought  under  the  third  section 
of  the  statute. 

The  character  of  neglect  alleg:ed  must  determine  whether  a  re- 
covery is  sought  under  the  one  or  the  other  section;  that  is,  if  the 
proceeding  be  under  the  third  section,  the  neglect  must  be  averred 
to  have  been  icilfid^  because  it  is  the  creature  of  the  statute;  but  if 
under  the  first,  then  it  is  sufficient  to  aver  the  injury  resulted  from 
negligence,  or  to  state  facts  showing  it.  Givens  v.  Kentucky  Cen- 
tral Railroad  Company,  89  Ky.,  — . 

Here,  however,  while  wilful  neglect  was  averred,  yet  the  circum- 
stances of  the  injury  were  lully  stated,  showing  negligence,  if  truly 
set  out,  and  the  appellee  by  its  own  motion  compelled  the  appellant 
to  elect  to  proceed  under  the  first  section  of  the  statute.  Moreover, 
the  appellee  in  its  answer  denied  that  the  injury  resulted  from  neg- 
lect of  an}/  character  upon  its  part,  and  pleaded  the  negligence  of 
the  deceased  as  the  cause  of  it,  which  is  not  available  in  a  case 
where  death  results  from  the  wilful  neglect  of  the  defendant. 

The  issue  was,  therefore,  fully  made  up  as  an  action  under  the 
first  section. 

The  fact  that  the  court,  after  the  election  had  been  made,  refused 
to  strikeout  of  the  petition  the  averments  relating  to  wilful  neglect 
can  not  cause  the  party  to  be  regarded  as  prosecuting  an  action  of  a 
ehanicter  different  from  that  fi.Yed  by  the  election,  and  which  could 
be  maintained  upon  the  petition,  as  it  fully  set  forth  the  manner  of 
the  injury,  and  showed,  according  to  the  Tacts  stated,  that  it  was  the 
result  of  negligence. 

It  is  urged  with  great  ingenuity  and  ability,  however,  that  the 
first  section  of  the  statute  is  unconstitutional;  that  it  is  in  violation 
of  the  Fourteenth  Amendment  to  the  Constitution  of  tne  United 
States,  which  forbids  a  State  denying  to  **any  person"  within  its 
jurisdiction ^he  equal  protection  of  the  laws,  and  that  it  also  contra- 
venes those  provisions  of  our  Slate  IJill  of  Right*,  which  guaran- 
tee equal  rights  to  ail  persons  under  the  law,  and  the  impartial 
administration  of  justice.    . 

It  is  said  that  it  makes  two  discriminations:  first,  that  it  author- 
izes an  action  against  railroads  alone,  instead  of  against  all  persons: 
and,  second,  that  it  gives  a  right  of  action  as  against  a  railroad  to  all 
per84)ns,  save  those  in  its  employ. 

The  appellee  will  not,  however,  be  heard  to  complain  upon  the 
latter  ground. 

It  has  no  interest  in  that  question.  Indeed,  the  exception  is  for 
its  benefit.    Cooley's  Con.  Li  in.,  side  pase  1(>3. 

It  is  well  settled  that  a  corporation  is  **ap<?r«o/?"  within  the  mean- 
ing of  the  Fourtt»enth  Amendment  to  the  United  States  Constitu- 
tion; that  it  is  entitled  to  the  equal  protection  of  the  laws,  and  that 
n«  State  can  to  any  extent  deny  it.  Santa  Clara  County  v.  Southern 
Pacific  R.  R.,  118  U.S.,  396;  Pembina  Mining  Company  v.  Penn- 
sylvania, 12o  U.  S.,  181. 

But  this  constitutional  provision  does  not  affect  the  police  power 
of  the  State,  which  is  to  l)e  exercised  for  the  protection  and  safety 
of  its  citizens.  It  was  not  the  purpose  of  the  Constitution  to  disarm 
the  State  of  the  power  to  guard  the  public  safety. 
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It  is  true  also  that  corporations  are  embraced  by  the  provisions  of 
our  State  Bill  of  llitjhts,  to  which  we  have  alluded. 

It  will  be  noticed,  however,  that  the  statute  in  question  does  not 
give  a  right  of  action  merely  against  railroad  corporations ;  but 
it  applies  to  each  proprietor  of  a  railroad,  whether  operated  by 
an  individual,  partnershio  or  corporation-  It  applies  not  merely  to 
corporations  operatinj;  lailroads,  but  to  all  persons  operatinir  them. 

It  is,  therefore,  unlike  the  case  of  Gordon  v.  Winchester  Building 
Association,  12  Bush,  110,  where  it  was  attemptQd  in  trive  to  one 
corporation  the  ri^ht  to  charjre  a  jrreater  rate  of  interest  than  the 
general  law  allowed;  or  Smith  v.  Worden,  81)  Ky.,  008,  where  one 
officer  was  given  time  to  distrain  for  his  fee's,  re^ar(lie,ss  of  the  sren- 
eral  limitation  law,  which  applied  to  all  other  otticers;  or  the  Ken- 
tucky Trust  Comi)Kny  v.  Lewis,  82  Ky.,  579,  where  a  legislative  act 
sought  to  confer  ujion  one  [larticular  corporation  the  right  to  sell 
land  mortgaged  to  it,  or  held  by  it  in  trust,  without  the  interven- 
tion of  a  court. 

Upon  the  other  hand  the  case  of  the  Board  of  Internal  Improve- 
ment of  Shelby  ('ounty  v.  Scearce,  2  Duvall,  570,  is  not,  as  is  claimed 
by  the  appellant,  decisive  of  this  case.  It  involved  theconstitution- 
aiity  of  the  third  section  of  the  statute.  It  was  urged  that  the  char- 
ter of  the  company  was  a  contract,  and  that  the  third  section  of  the 
statute  impaired  its  obligation  by  making  the  corporation  liable, 
where  it  was  not  so  by  its  charter,  and  the  contemporaneous  law; 
but  this  claim  was  denied. 

It  has  been  so  often  said,  that  the  law  should  always  aim  at  equal 
rights  and  i)rivi leges;  that  it  should  afford  the  same  rule  for  the 
rich  and  poor,  the  high  and  the  low,  th  d  it  would  not  bear  repeti- 
tion but  for  ilie  importance  of  its  being  always  (»bserved. 

Undoubtedly  partial  legislation  is  inimical  to  justice  and  free  gov- 
ernment. The  5ame  burden  should  be  impo-ed  upon  all  under  the 
like  circumstances.  The  Lpgislature  can  not,  for  instance,  impose  a 
different  or  additional  penalty  upon  one  litigant,  in  case  of  failure, 
from  what  it  d()*^s  upon  all  other  litigants. 

It  can  not  select  a  particular  individual  from  a  class,  or  a  locality, 
and  subject  him  to  special  burdens,  or  peculiar  rules  different  from 
those  imp(;sed  upon  others  of  the  same  class  or  sanje  locality. 

If,  however,  legislation  like  that  now  in  iiuestion  can  not  be  up- 
held as  constitutional,  then  much  necessary  legislation,  and  which 
is  vital  to  the  interests  and  safety  of  the  public*,  must  fail. 

The  police  power  of  a  Slate  certainly  extends  to  all  matters  nec- 
essary to  the  protection  of  the  health,  morals,  and  salety  of  the 
public. 

The  conduct  of  railroads  is  a  highly  dangenais  busine-s. 

More  people  are  brought  in  contact  with  it  than  with  any  other 
dangerous  agency. 

While  necessary  to  the  business  of  the  country,  and  entitled  to  a 
proper  protection  under  the  law,  yet  its  control  by  the  law  is  higlily 
essential  to  the  safety  and  protection  of  the  public,  because  so  many 
persons  come  within  reach  of  injury  from  it.  In  fact,  this  control 
is  at  this  time,  when  railroad  transportation  is  almost  the  wonder 
of  the  day,  absolutely  necessary  to  the  safety  and  well  being  of  the 
public;  and  if  those  operating  railroads  can  not  be  made  subject  to 
laws  relating  specially  to  them,  then  the  safety  and  rights  of  others 
will  be  largely  at  their  mercy. 

If,  however,  a  law  like  this  one,  which  meets  a  particular  and 
public  necessity,  can  not  be  upheld  as  falling  within  the  exercise  of 
the  police  power,  yet  there  is  another  ground  upon  which,  to  our 
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minds,  it  can  clearly  rest.  As  already  said,  this  statute  doe^  not 
«injrie  out  a  particular  individual  or  corporation,  and  subject  him  or 
it  to  special  burdens  or  peculiar  rules;  nor  does  it  do  so  as  to  some 
of  those  eng:ap:ed  in  a  particular  business,  as,  for  instance,  the  Chi- 
nese in  the  laundry  business,  which  the  Supreme  Court  of  the 
Cnited  States  condenined  in  the  case  of  Soon  Hin<r  v.  Crowley,  118 
U.  S.,  703;  but  it  subjects  all  in  a  particular  business  to  its  prf)visions, 
just  as  a  law  relative  to  banks,  and  the  conduct  of  bnikin^'*,  would 
subject  all  in  that  particular  business  to  its  terms.  Lejrislatioi>  of  like 
character  is  to  be  lound  upon  the  statute  books  of  every  State. 

It  is  said,  however,  that  railroads  «re  but  a  sinjjie  kind  of  common 
carriers,  and  that  this  statute  does  not  include  those  operating  lines  of 
staj^e  coach (s,  canals,  tV-c. 

If  this  arjifument  is  to  prevail,  then  leirislatlve  power  to  require 
railroads  to  fences  tiieir  tracks,  makinj;  them  liable  for  the  value  or 
double  valuo  of  all  stock  injured  by  their  trains,  and  a  variety  of 
kindred  lej^islation,  which  has  l)een  u])held  by  the  courts  upon  the 
ground  tiuit  is  nect^s^^ary  ti>  the  public  safety,  can  not  l)^'  maintained. 
If  it  be  said,  however,  th  i^  this  legislation  is  by  virtue  of  the 
police  power,  as  is  that  nciuirinu:  railroads  to  post  their  rates,  num- 
ber their  cars,  disuse  steam  in  cities,  rinj::  their  bells  and  blow  their 
whistles  at  public  crossinj^s  (a*  in  enters  of  population  under  pain 
of  a  penalty  or  liabilty  for  injury  to  persons,  yet  here  we  have  a 
business  or  agency  po<?*es-;in}^  some  rio^lits  not  j^fenerally  eujovt^d  by 
others;  one  peculiar  to  itself,  and  more  Iar;:r*'ly  artVctin*?  tiie  public 
than  jmy  other;  one  extremely  hazardous,  and  attended  by  <iangers 
I>eculiar  to  it,  and  from  the  necessity  of  the  case,  if  for  no  oJier  rea- 
son, it  should  be  reptn  led  i\^  sui  f/efter is;  thiit  those  enjipaie  I  in  it 
should,  in  huv,  be  held  to  be  a  separate  and  distinct  class,  like 
bankers,  and  that  a  hiw  maybe,  therefore,  made  to  apply  to  them 
generally. 

Such  a  statute  a ffVvts  all  similarly  situated;  it  imposes  the  same 
burden  upon  all  in  the  like  business,  and,  therefore,  .affords  equal 
prot(  ctlon.  While  in  the  broad  sense  of  the  term  it  is  special  ICLfis- 
Jation,  yet  It  is  not  of  such  a  character  as  to  fall  within  the  constitu- 
tional inhibition. 

This  view,  it  seenw  to  us,  is  fully  sustained  by  the  case  of  the 
Missouri  Railway  Company  v.  ]Mackey,  127  U.  S.,  20");  and  is  also 
supported  by  the  rea^onin*^  in  Minneapolis  Railway  Company  v. 
Beckwith,  121)  U.  S.,  27. 

The  first  case  relates  to  a  Kansas  statute,  which  provides:  *' Every 
railroad  ccnnpany  orpranize.l  or  doinjr  business  in  this  State  shall  be 
liable  for  all  dama^^es  done  to  any  employe  of  siicli  coiniKHiy  in  con- 
j5(Kiuence  of  any  nej^litrence  of  its  aorents,  or  by  any  mismanaj^ement 
of  its  <*njrineers,  or  other  employes,  to  any  person  sustaininj^  such 
dainaije.'* 

It  was  held  that  it  did  not  deprive  the 'railroad  company  of  its 
property  without  due  process  of  law;  that  it  did  not  deny  to  it  the 
<*qual  protection  of  the  law,  and  was  not  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  Cnited  States. 

The  court  in  its  opinion  usts  this  h.njrnatre:  The  objection  that 
the  law  of  1H74  deprives  the  railroad  comr)anies  of  the  equal  })rotec- 
tion  of  the  laws  is  even  l**ss  teiiable  than  the  one  considered.  It 
^seeiiis  to  rest  upon  the  theory  that  legislation,  which  i«<  special  in  its 
character,  is  nejes<arily  within  the  constitutional  inhil)ition;  but 
nothinjr  can  be  further  from  the  fact.  The  j>:reater  part  of  all  legis- 
lation is  special,  either  in  the  objects  soiijrht  to  be  attained  by  it,  or 
in  the  extent  of  its  application.     Laws  for  the  improvement  of  mu- 
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nicipal'ties,  the  openinj^  and  widenin":  of  particular  streets,  the  in- 
trotiuetion  of  water  and  y:as,  and  other  arrangements  for  the  safety 
and  convenience  of  their  inhabitants,  and  laws  for  the  irrigation  and 
drainage  of  particular  lands,  lor  the  construction  of  levees,  and  the 
bridging  of  navigable  rivers,  are  instances  of  this  kind. 

8uc'h  legislation  does  not  infringe  upon  the  clause  of  the  Four- 
teenth. Amendment,  requiring  equal  protection  of  the  laws,  because 
it  issiieciai  in  its  character;  it  in  contlict  at  alt  with  that  clause,  it 
must  be  on  other  grounds;  and  when  legislation  applies  to  particular 
bodies  or  associations,  imposing  apon  them  additional  liabilities,  it 
is  not  optMi  to  the  objection  that  it  denies  to  them  the  equal  protec- 
tion o(  the  laws,  it  all  persons  brought  under  its  influence  are  treated 
alike  under  the  same  conditions.  A  law  givi'ig  to  mechanics  a  lien 
on  buildings,  constructed  or  repaired  by  them,  for  the  amount  of 
their  work,  and  a  law  requiring  **raiIroad  corporations  to  erect  and 
maintain  fences  along  their  roads,  separating  them  from  land  of  ad- 
joining i>roprletors,  so  as  to  keep  cattle  otf  their  tracks,  are  instances 
of  this  kind.  Sucn  legislatioh  is  not  obnoxious  to  that  clause  of  the 
Fourte(Mith  Amendment,  if  all  persons  subject  to  it  are  treated  alike 
under  similar  circuiiistances  and  conditions  in  respect  both  of  the 
privileges  coiiferred  and  the  liabilllies  imposed.^' 

It  seems  to  us  this  reasoning  is  not  only  correct,  but  the  rule  laid 
down  a  just  one. 

It  is  certainly  vital  to  a  vast  amount  of  existing  necessary  legis- 
lati(»n,  which  now  not  only  affords  public  safety  and  protects  indi- 
vidual rigljt,  but  some  of  \vhich  protects  and  advances  the  interests 
of  the  appellee  and  those  similarly  interested.  Tested  by  it,  the 
statute  in  question  is  constitutional. 

The  judgment  is  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Jones  v.  McCracken,  &c. 

{Filed  Nov,  12,  1891— Ao^  to  be  reporteU,) 

Bvunoaiy  line — The  controversy  in  this  action  ariaes  over  the  location  of 
the  boandary  line  between  the  lands  of  appellant  and  appellee.  The  evi- 
dotice  ii«  confiictiu^,  bat  the  preponderance  ie  with  the  appellee,  thereforcr 
the  judgment  is  affirmed. 

C.  C.  Farleigh  for  appellant. 

Morenien  &  Malin  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Tlfis  controversy  arises  between  the  appellant  and  the  appellees  as 
to  the  true  boundary  line  between  their  respective  tracts  of  land. 
When  that  is  establishcHi,  it  determines  the  rights  of  these  parties. 
They  both  claim  under  the  same  title  and  to  have  purchased  of  John 
Helm,  as  agent  of  Oliver's  heirs  and  Robert  Wickliffe. 

The  ancestor  of  the  appellees  exhibits  his  bond  for  title  from 
Helm,  and  that  paper  contains  certain  reservations  or  excepts  from 
the  sale  of  this  land  certain  tracts  that  had  l)een  previously  sold  to 
other  parties.    The  parties  to  whom  Helm  had  sold  this  land  are 
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speeifimlly  named  in  this  b(ind,  and  no  reference  istnade  to  tlie  land 
sold  to  the  appellant,  Jones.  The  bond  to  the  appellant,  which  he 
states  was  executed  by  Helm,  in  not  produced  and  is  said  to  have 
been  lost  or  mislaid,  and  if  he  can  recover  as  against  these  appellees, 
he  nuust  show  title  in  himself  by  an  actual  possession  under  what 
he  claims  to  be  the  lost  bond,  or  by  holding  adverse  to  the  appel- 
lees. The  testimony  is  conflicting  as  to  the  possession,  both  parties 
claiming  to  have  exercised  acts  of  ownership  by  an  occasional  use 
of  the  timber  on  the  disputed  territory,  and  each  claiming  that  this 
land  is  within  his  boundary,  with  testimony  conducing  to  establish 
that  fact.  In  the  division  of  McCracken's  land  between  his  heirs 
this  disputed  land  was  not  included,  but  the  testimony  conduces 
strongly  to  show  that  they  did  not  regard  or  follow  the  true  line. 

The  testimony  for  the  appellees  shows  that  their  ancestor  erected 
a  cabin  on  the  land  in  controversy,  and  that  it  was  occupied  by 
tenants,  who  held  under  him,  with  other  testimony  from  which  it 
appears  that  the  appellant  claimed  the  Barbour  line  as  the  true 
boundary. 

While  this  is  so,  there  is  much  proof  tending  to  establish  the  claim 
of  the  appellant,  but  no  such  proof  as  shows  an  actual  occupancy 
by  tenants,  as  was  the  case  with  the  ancestor  of  the  appellees. 

Besides,  it  appears  that  th^  appellant  and  the  defendants  had  a 
ccmtroversy  as  to  the  possession  of  this  land,  in  which  the  defendants 
were  charged  with  forcibly  entering  in  the  disputed  territory.  On 
the  trial  the  verdict  was  for  the  defendants.  This  is  a  significant 
fact,  favorable  to  the  appellees,  on  the  question  of  possession,  and,  if 
not  properly  in  the  record,  the  t(^timony  c  )nduces  strongly  to  sus- 
tain the  judgment  below,  estabhshing  title  and  possession  in  the 
appellees. 

There  is  but  little  iloubt  from  all  the  testimony  that  the  Barbour 
line  is  the  real  boundary  between  the  two  tracte.  and  that  the  land  of 
the  appellants  is  on  the  one  side  and  that  of  the  appellees  on  the  other 
and  when  you  attempt  to  pass  this  line  there  are  no  defined  bounda- 
ries, that  would  settle  with  any  certainty  the  rights  of  these  litigants, 
and,  besides,  the  preponderance  of  proof  as  to  possession  is  with  the 
appellees. 

Judgment  affirmed. 


Spexcer  v.  Mathews. 

(Filed  Xov,  12,  1891— Ao<  to  be  reDortecl.) 

Recovery  of  usury—  limitaliou—One  who  pays  n  debt  with  inferept  at  a  osu- 
rious  rate,  with  a  full  knowledge  of  the  amount  of  the  principal  and  the  rate 
of  interest  he  is  payin^r.  can  recover  the  excesp  of  hip  payment  over  the  le- 
gal rate  of  interest  only  by  brinj^in^  his*  action  within  one  year  from  the  day 
of  the  payment.  The  mere  fuc-t  that  he  made  the  payment  nnder  a  mistake 
of  Irw.  and  did  not  know  that  the  rate  charged  was  illegal,  does  not  extend 
the  period  of  limitation:  the  mistake  is  not  of  soch  a  character  as  authorizes 
an  Rctiou  to  recover,  if  broa^ht  within  five   years  from  the  discovery  of  it. 

Wm.  Carroll  for  appellant. 
Pryor  Foree  for  appellee. 
Appeal  from  Henry  Circuit  C  )urt. 
0.>i:iion  of  the  court  by  Judge  Bennett. 
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August  23cl,  'l873,  the  appellee  executed  to  the  appellant  his 
promissory  note  for  $500,  payable  four  months  from  thednte  of  the 
note,  and  bearing;  ten  per  cent,  interest  from  date.  March  1st, 
1876,  there  was  paid  upon  the  note  $100,  and  on  February  28th, 
1887,  $501),  ai\d  on  Septemi)er  1st,  1887,  as  a  settlement  in  full  of  the 
amount  due  on  the  note  $400  was  paid,  and  a  note  of  $93,  due  four 
months  from  date,  wa<  executed. 

The  payments  were  made  and  the  note  for  $93  \va**  executed  upon 
the  basis'^that  the  note  for  S500  bore  interest  at  the  rate  ol  ten  per 
cent.  ptT  annum  from  its  date  until  the  final  settlement  of  ii.  And 
after  the  settlement  the  appellee  brought  thi-*  action  to  recover  back 
the  interest  p.iid  in  excess  of  six  j)er  cent,  from  the  maturity  of  the 
$500  note,  and  to  c.mc^^l  the  note  for  $93  upon  the  ground  that  the 
said  excess  and  the  note  for  $93  were  usurious. 

The  length  of  time  between  the  settlement  of  the  1st  of  Septem- 
ber and  tiie  bringing  of  the  action  having  been  more  than  a  year, 
the  appelliint  relied  upon  the  statutory  period  of  one  year,  the  time 
allowed  in  which  to  recovery  usury  paid,  as  a  t)ar  to  the  appellee's 
right  of  action. 

To  this  plea  the  appellant  allegi'd  that  said  excess  was  paid,  and 
the  note  given  by  mutual  mistake,  and  that  the  statute  tluu  al  owed 
five  years,  after  the  discovery  of  the  mistake,  in  which  to  bring  an  ac- 
tion, Ac,  protected  his  rights. 

It  is  conce(l(»d  that  the  note  for  $500  only  bore  ten  per  cent,  in- 
terest from  its  date  until  maturity,  and  the  payment  of  len  per  cent, 
interest  on  the  note  after  its  maturity  was  usurious  to  the  extent  of 
four  per  cent.  Therefore,  the  sole  question  as  to  the  payment  or  the 
excess  is,  does  the  statute  of  one  year  or  live  years'  limitation  control 
the  right  to  recover? 

The  appellee's  contention  is,  that  he  paid  ten  per  cCiit.  interest  on 
the  note  after  its  maturity  under  the  belief  that  the  note,  alter  ma- 
turity, legally  bore  ten  per  cent. ;  and  as  he  was  ndstaken  as  to  his 
legal*  liability  in  that  regard,  the  payment  in  excess  of  six  percent, 
was  made  under  a  mistake  of  law;  c«)nsc(juently,  he  was  entitled  to 
five  years,  after  the  discovery  of  the  mistake,  in  which  to  bring  his 
action. 

Now  there  is  no  pretense  that  the  app:^llec»  did  not  piy  the  len 
per  cent,  interest  with  a  full  knowledge  that  he^  was  paying  ten  per 
-cent,  interest  on  the  note,  t»ut  he  contends  that  lie  was  ignorant  that 
tlie  ten  percent,  accruing  after  tlK?  maturity  ot  the  note  was  not  all 
legal  interest,  l)ut  l^)ur  per  ami,  thereof  was  usury;  henc.^,  he  paid 
the  four  per  cent,  under  a  mistake  of  law,  and  that  he  is  allowed 
five  years,  after  the  discovery  of  the  mistake,  in  which  to  recover 
back  the  sum  thus  paid. 

The  statutes  of  this  State  provide,  in  s  ibstance,  that  an  action  f»)r 
the  recovery  of  usury  paid,  shall  be  commenced  within  one  year 
after  the  payment  of  the  usury.  The  object  of  statutes  of  limita- 
tion is  to  give  repose  and  to  bar  actions  for  claims  coming 
within  their  purview,  that  are  brought  after  the  tifue  specified  in  the 
statute. 

It  seems  that  the  Legislature  thought  that  actions  for  the  recovery 
of  usury  paid  should  be  coinmLMiced  within  one  year  after  the  pay- 
ment of  it,  and  that  the  person  recovering  it  should  have  repose  on 
the  expiration  of  the  ye.ir  without,  action  having  been  brought 
within  the  y(»ar  to  recover  it  back.  The  extra  four  per  cent,  accruing 
after  the  maturity  of  the  note  was  usury,  and  the  appellant  having 
paid  it,  the  statute  allowed  him  one  year  after  the  payment  in 
which  to  recover  it  back. 
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The  contract  to  pay  usury  is,  in  law,  vicious,  and  is,  therefore,, 
void.  And  even  when  the  parties  know  that  it  is  usury,  and  delib- 
erately and  intentionally  pay  it,  it  can  only  be  recovered  back  within 
a  year  after  the  payment.  And  on  the  expiration  of  the  year  after 
payment,  without  an  action  havinjr  been  broujjht  to  recover  it  back,, 
the  person  receiving  it  is  entitled  to  the  usury  thus  paid.  Now  why 
should  persons  who,  knowingly  violate  the  law  in  the  payment  of 
usury,  be  barred  of  the  right  to  recover  it  back  upon  the  expiration 
of  a  year  after  the  payment  of  it,  and  the  persons  receiving  the 
money  b  come  entitled  to  it  after  that  time,  and  the  ])t'rsons  who 
know  the  facts  at  the  time  of  payment,  but  ignorant  of  the  law,  be 
allowed  five  years  in  which  to  rc-cover  it  back?  Ii  seems  that  to  al- 
low such  a  distinct!*)!!,  the  repose  intended  by  the  statute  of  one 
year's  limitation  would  be  ilefeated.  The  persons  who,  knowingly 
and  intentionally  violated  the  law,  should  be  barred  of  right,  and 
have  repose  upon  the  expiration  of  a  year  without  action  ;  but  the 
persons  who  know  all  the  facts,  but  ignorant  of  the  law,  are  allowed 
five,  and  may  be  'en  years,  in  which  to  have  their  actions.  As  said 
by  the  Superior  Court,  we  would  have  one  right  of  action  for  the  wise 
and  another  right  of  action  for  the  unwise,  involving  the  same 
transaction. 

It  seems  to  us  that  the  statute  fixing  the  limitation  of  one  year 
was  intended  to  apply  to  all  cases  where  the  persons  knew  the 
facts,  although  they  were  ignorant  of  the  law.  For,  as  it  seems  to 
us,  when  the  statute  fixes  the  time  of  limitation,  and  it  is  broad 
enough  to  cover  all  the  facts  oming  within  its  purview,  and  con- 
tains no  exceptions  in  favor  of  certain  phases  of  the  transaction,  |  er- 
sons  who  stand  upon  those  facts  should  not  be  allowed  to  shift  their 
right  to  another  statute  upon  the  allegation  that  they  were  ignorant 
of  the  law. 

The  judgment  is  reversed,  <tc. 


Reynolds'  ex'or  v.  Boyd. 
( Filed  Xov.  14,   1891.) 

J^i^hf  of  executors  to  mainUin  ejeclment  to  recover  testntor^s  land — Wliere  a 
testator  devises  the  title  to  real  estate  to  his  executors  with  directions  to 
sell  it.  the  execntors  may  maintain  ejectment  to  recover  it  if  wrong- 
fully withheld  from  them.  But  where  the  executors  are  merely  invested 
with  a  power  of  sale  as  to  decedent's  land,  the  title  thereto  is  in  de- 
cedent's heirs  and  not  in  executors,  and  the  latter  can  not  mraintain  an 
action  of  ejectment  to  recover  ssme. 

Under  a  particular  will  the  executors  can  not,  by  ejectment,  recover 
land,  the  legal  tide  to  which  was  in  testator  at  his  death. 

T.  C.  Campbell  and  Cochran  *&  Son  for  appellant. 

Wadsworth  ASun,  E.  L.  Worthington  and  Garrett  S.  Wall  for 
appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judv,e  Lewis. 

After  making  to  his  children  and  grandchildren  specific  and  gen- 
eral devises  in  money,  Isaac  Reynolds,  by  his  will  provided  as  fol- 
ows:    **A11  my  personal  and  real  estate  are  to  be  sold  and  the- 
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proceeds  are  to  be  distributed  as  named  in  this,  my  will.  *  I  do 
appoint  my  grandsons,  Thomas  L.  Best  and  Charley  Hook,  my 
executors,  to  carry  into  effect  this,  my  last  will."  By  a  codicil  the 
appointment  of  Thx)mas  L.  Best  was  revoked,  and  George  Doni- 
phan was  appointed  one  of  the  executors  in  his  place. 

This  action  was  brought  by  the  two  executors^  now  appellants, 
against  appellee,  to  recover  a  tract  of  land,  of  which  it  is  stated  in 
the  petition  the  testator,  Reynolds,  wa-*,  at  time  of  his  death, 
owner,  and  that  defendant  now  holds  without  right  or  title,  and  un- 
lawfully and  wrongfully  keeps  the  plaintiff  from  prwsession  of. 

(Generally,  to  recover  in  an  action  like  this,  whic?h  is,  in  n  iture,  an 
action  of  ejectment,  the  plaintiff  must  show  titles  in  himself,  though 
it  has  been  held  by  this  court  that  where  the  complete  equitable  title 
to  an  (State  and  the  right  of  possession  conjoin  in  the  same  person, 
h(^  will  not  be  denied  relief  at  law  merely  because  the  naked  legal 
title  may  be  held  by  a  pi^-son  not  a  pirtv  to  the  action.  Bartlett  v. 
Borden,  1.3  Bush,  46. 

A  plaintiff  may,  in  some  cases,  recover  on  a  bare  possession  only, 
without  showing  title  as  when  there  has  been  an  actual  ouster  of.the 
tenants  or  against  a  trespasser  without  color  of  title.  Fonke  v. 
Darnell,  2  Litt.,  817. 

But  no  such  condition  exists  in  this  case,  for  it  is  not  alleged  the 
plaintiffs  were  ousted  or  ever  had  possession  of  the  land  sued  for. 
Nor  do  we  think  they  were  invested  by  the  will  with  any  title  to  it, 
either  legal  or  etjuitable.  There  is  a  distinction,  heretofore  plainly 
recognized  by  this  court,  b:*tween  the  cjse  where  a  testator  not  only 
authorized  his  executor  to  sell  land,  but  devised  to  him  the  land  it- 
self, giving  to  the  devisee  only  the  proceeds  when  sold,  and  the  case 
of  a  mere  naked  power  to  sell.  In  the  first  the  title  vests  in  the  ex- 
ecutor, and  he  may  nmintain  the  action.  In  the  second  the  title  is 
in  the  hell's  at  law  of  the  testator,  and  an  action  of  ejectment  can 
not  be  maintained  unless  thev  are  partie-^.  Jennings  v.  Marsh's 
heirs,  4  Met.,  103;  Warfield  v.  P^nglish,  11  Ky.  Law  Rep.,  2G3. 

By  the  terms  of  the  will  in  (piestion  appellants  were  invested 
wiih  the  simple  power  as  executors  to  carry  into  effect  the  will  of 
the  t(»stiUor,  which  we  think,  by  fair  construction,  includes  the 
power  to  sell  his  real  estate  and  distribute  the  proceeds,  nothing 
more. 

As,  therefore,  in  our. opinion  appellants  have  no  right  to  maintain 
the  action,  the  judgment  sustaining  a  demurrer  to  the  petition  must 
be  aftirmed. 


RoGBBS  V.  Rogers. 
{rUed  Nov,  14,  lSd\— Not  to  be  reported.) 

Divorce — The  cruel  and  unfounded  charge  of  adultery  against  the  wife, 
made  by  the  husband  in  hiR  answer  and  cross-petition  in  this  case,  consid- 
ered in  connection  with  the  proof  of  his  cruel  treatment  of  her,  authorizes  a 
reversal  of  the  judgment,  refusing  her  a  divorce  and  entitles  her  toa  sever- 
ance of  the  marital  relation. 

E.  E.  Settle,  J.  H.  D;)rman,  J.  W.  Greene  and  M.  D.  Gray  for  ap- 
pellant. 

Thos.  R.  Gordon  for  appellee. 
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Appeal  from  Owen  Circuit  Court. 
Opiolon  of  the  court  by  Judj^e  Pryor. 

This  action  was  instituted  in  the  Ci)urt  below  by  the  appellee, 
Annie  S.  Roj^ers,  in  which  she  seeks  a  divorce  from  her  husbind, 
N.  B.  Roofers,  on  the  ground  of  crual  an  1  inhum  m  treatment.  The 
charges  made  were  denied  by  the  husbind,  and  in  his  answer,  that 
was  made  a  cross-petition,  he  also  asks  for  a  divorce  on  the  grouiui 
that  his  wife  is  an  unchaste  woman,  a  fact  thai  he  had  ascertained 
since  the  separation,  that  took  place  by  the  wife  lea v ins?  the  homt? 
of  her  husband  sevwal  months  prior  t<)  th^  institution  oF  her  ac- 
tion. The  averments  of  the  cross-petition  were  properly  traversed 
by  the  wife,  and  after  taking  a  mans  of  testimony  the  cause  was 
submitted  and  the  chancellor  dismisse<l  both  the  original  and  cross- 
petition.  The  husband  (appellant)  prayed  an  appeal,  dismissing  his 
cross-pt»tition,  and  the  wife,  when  the  case  reached  the  Superior 
Court,  prayed  a  cross-appeal  from  the  juili^ment  disinissing  the  ori- 
ginal action.  In  the  Superior  Court  the  judi^ment  was  affirmed  on 
the  original  appeal  by  the  husband,  and  reversed  on  the  cross  a p- 
pt«l  of  the  wife. 

We  have  read  carefully  the  large  volume  of  testimony  offered 
by  each  par*y  and  would  not  hesitate  in  affirming  the  judgment  be- 
low but  for  the  charge  of  a  want  of  virtue  on  the  part  ot  the  wife 
by  the  husband,  and  the  entire  lailure  of  the  evidence  to  supixnt  it. 
The  testimony  as  to  the  cruel  treatment  of  the  wife  is  sustained  to 
some  extent  l)y  a  number  of  witnesses,  while  the  conrhict  of  the 
wife,  in  her  behavior  towards  her  husband,  is  by  no  means  to  be 
commended  and  vk^vy  greatly  mitigates  the  conduct  ol  the  husband 
in  their  mutual  quarrels. 

They  each  seem  to  have  an  ungovernable  temper  and  their  many 
quarrels  and  domestic  troubles,  until  shortly  before  the  st^paration, 
originated,  doubtless,  from  this  cause,  and  thechaifcellor  in  consider- 
ing the  case,  regarding  the  testimony  as  to  the  want  of  chastity  on 
the  part  of  the  wife,  as  unworthy  of  notice,  and  while  the  otherwise 
Inxii  treatment  of  the  wiff*  was  in  many  instances  without  reason  or 
excuse,  supposed  that  a  dismissal  of  both  co:nplaints  might  result 
in  a  reconciliation  that  would  re-^tore  the  dr)mestic  happiness  they 
enjoyed  in  the  early  days  of  their  married  life. 

The  marriage  took  place  in  June  of  the  year  1867.  The  appellee 
(the  wife)  was  then  not  quite  fifteen  years  of  age.  They  have  had 
five  children,  the  issue  of  that  marriage,  one  of  whom  is  a  daughter, 
and  she  had  married  Rol>ert  Miller  before  her  mother  left  the  home 
of  her  father.  Two  of  her  sons  are  nearly  trrown,  and  one  of  them, 
Frank,  is  with  the  father  and  the  other  children  (except  Mrs.  Mil- 
ler) aie  with  the  mother. 

We  propose  to  consider  the  testimony  alone  affecting  the  wife's 
virtue,  as  that  must  determine  the  riirht  of  the  husband  to  a  di- 
vorce, and  the  wife's  claim  to  the  same  relief  on  her  cross-appeal. 
Many  witnesses  have  been  examined  for  the  husband,  with  a  view 
of  contradicting  statements  made  by  witnesses  for  the  wife,  in  which 
it  is  shown  that  they  (witnesses  for  the  wife)  had  made  statements 
affecting  the  purity  of  her  character  about  which,  in  their  examina- 
tion in  chief,  they  had  been  asked  no  questions  that  would  elicit 
such  a  cross-examination.  The  married  daughter  of  these  parties 
had  testified  as  to  the  treatment  of  her  mother  by  her  father,  when 
she  was  asked,  on  cross-examination,  if  she  had  not  stated  that  her 
mother  was  a  bad  woman  and  she  would  be  ashamed  to  be  seen 
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with  her.  This  she  denied,  and  then  there  was  (.'ailed  as  a  witness 
the  person  to  whom  it  vva^  said  this  statement  was  made,  who  swore 
that  the  dauifhter  had  held  such  a  eonvei-sation  with  lier,  and  wit- 
ness after  witness,  including  those  who  it  is  alle^eti  had  been  too 
familiar  with  tiie  appellee,  were  examined  in  the  same  way,  and  the 
ciiaracier  of  the  woman  assaileil  in  sucli  a  manner  as  to  make  what 
others  liad  siiid  the  niain  j<round  for  establishing  a  want  of  chastity 
on  the  part  of  the  ai)peliee. 

Such  testimony  has  no  place  in  this  record,  and  whether  the  dau«:h- 
ter,  wiio  at  the  time  was  defendintr  the  mother  in  this  unfortunate 
controversy  with  her  fathci,  made  the  statement  that,  if  true,  es- 
tablished the  dist^race  of  ttie  mother,  we  will  not  decide,  but  leave 
the  (question  of  veracity  between  the  two  witnesses  to  be  deter- 
mined by  the  facts  and  circumstances  surrounding:  them.  Facts  have 
been  jjiven  and  circumstances  relied  on  by  the  delense  in  this  case 
to  l)last  the  reputation  of  this  woman,  so  trivial  in  their  character 
as  when  properly  c(>nsidere<l  entitle  theui  .to  but  little  weight  on  an 
issue  so  vital  to  the  wife,  the  husband  and  their  offspring.  What 
are  the  facts  that  when  summed  up  are  relied  on  to  show  the  plain- 
tiff below  to  be  a  woman  of  loose  virtue?  James  Miller  and  a  man 
by  the  name  of  Marshall  are  said  to  have  supplanted  the  husband  in 
the  affections  of  the  wife.  The  witness  who  speaks  of  the  statement 
made  by  the  daughter  as  to  her  mother's  character  jjives  several  in- 
stances In  which  the  plainliff,  in  her  opinion,  was  guilty  of  conduct 
,  unbecoming  a  lady.  This  witness  says  that  on  tW7)  occasions,  in  vis- 
iting her  home,  the  plaintiff,  in  getting  off  the  horse,  jumped  into 
her  husband's  amis  in  her  (the  witness)  presence.  That  on  another 
occasion  a  brother  of  the  witness  held  out  a  piece  of  money  and  told 
the  plaintiff  that  she  could  have  it  if  she  could  take  it  from  him, 
and  she  tried  to  take  it  and  they  wrestled,  and  at  a  different  time 
when  she  was  visiting  Mrs.  Rogers  the  latter  and  Marshall  were 
playing  checkers,  with  one  end  of  the  board  on  Marshall's  lap  and 
the  other  on  plaintiff's  ;  that  Rogers  was  not  at  home  and  she  left 
them  playing  at  bed-time  when  she  started  for  her  home.  Another 
witness  saw  her  at  a  dining,  where  she  and  Miller  were  in  the  parlor 
witii  several  others  for  two  or  more  hours,  and  the  witness  and  some 
one  else  were  in  the  porch,  and  this  witness  also  saw  her  jump  into 
Miller's  arms  in  getting  out  of  a  buggy.  Another  witness  saw  her 
sitting  near  Miller  in  a  room  at  a  public  sale,  where  there  was  thirty 
or  more  persons  in  the  room,  and  shesecMued  to  be  attentive  or  he  to. 
the  plaintiff.  Another  witness  says  that  she  had  her  head  in  the  lap 
of  the  plaintiff,  and  when  raising  up  oMiller  put  his  head  in  plaintifFs 
lap  or  on  her  shoulder.  A  witness  states  that  the  plaintiff  desired 
to  go  to  church,  and  her  husband  refusing  to  go  with  her,  after  l»e- 
ing  asked  twice  to  go,  the  plaintiff  went  alone. 

A  man  by  the  name  ol  S}>alding  once  wcn'ked  for  the  defendant, 
and  this  witness  states  that  in  the  year  1882  he  was  sleeping  up 
stairs  in  one  room,  and  the  two  hoys,  Frank  and  Jesse,  in  an  ad- 
joining room;  that  Rogers  was  from  home,  and  about  11  o'el(K*k 
the  plaintiff,  with  a  light  in  her  hand,  came  up  stairs  with  a  man  un- 
known to  him,  and  went  into  an  adjoining  room;  that  he  did  not 
know  this  man,  but  to  use  his  language,  ^^theif  staid  in  the  room 
about  half  an  hom\  as  near  as  he  could  come  at  it,^^  After  beinjr 
examined  he  qualified  his  statement  by  saying  that  the  two  boys 
slept  down  stairs,  but  adhered  to  the  statement  that  the  plaintifT 
conducted  the  unknown  man  to  the  room  up  stairs.  An  old  n^ro 
woman  testified  that  she  saw  Jim  Miller  and  Mrs.  Rogers  in  the 
room  of  the  latter;  Jim  was  on  the  lounge  and  Mrs.  Rogers  on  her 
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bed.  The  children  were  all  there,  but  asleep.  Other  witnesses  were- 
called  to  testify  tliat  one  or  more  of  the  children  resembled  Mar* 
shall,  but  they  declined  to  make  such  a  statement. 

Another  witness  saw  Miller  whisper  to  the  plaintiff  as  fihe  left 
church,  and  put  his  arm  on  her  neck  or  sh'oulder.  These  drcum-- 
stances  detailed  transpired  durinjf  a  period  often  or  twelve  yeafS, 
and  upon  this  charac;ter  of  testimony  the  chancellor  is  asked  to 
sever  the  marital  tie  in  behalf  of  the  husband,  and  by  so  doing 
adjudge  her  to  be  an  unchaste  woman,  and  to  have  been  guilty  of 
adultery,  from  time  to  time,  for  years  prior  to  the  separation. 

The  character  of  testimony  and  the  weij^ht  to  be  attached  to  it 
often  determines  the  sincerity  with  which  the  defense  is  made  or 
the  daiin  asserted,  and  in  considerinji"  the  defense  in  this  case  the 
court  is  driven  to  the  conclusion  that  it  has  been  prompted  by  the 
passion  of  jealousy,  or  a  determined  purpose  to  ruin  the  character 
of  the  wife,  re^^ardiess  of  consequence,  for  no  judicial  tribunal  could 
hold  that  the  wife's  virtue  is  to  be  even  doubted  in  the  light  of  the 
testimony  before  us. 

That  tne.  husband  became  jealous  of  the  wife  before  the  separa- 
tion, is  evident.  The  whisperings  of  those  who  would  condenm  the 
wife,  for  the  cause  or  causes  upon  which  they  ba<e  their  judgment 
as  witnesses,  had  no  doubt  reached  theears  of  the  husband,  and  the 
family  physician,  who  was  called  to  see  him  in  his  illness  shortly 
before  tlie  separation,  discovered  that  niental  trouble  and  not  mere 
physical  disease  was  confining  him  to  his  bed,  and  this  jealousy  in- 
creased his  hostility  toward  his  wife,  that  resulted  in  her  leaving 
him. 

This  condition  of  mind  drove  him  to  attempt  by  the  proof  in  this 
case  to  bastardize  his  own  offspring,  ami  to  bring  on  the  witness 
stand  his  own  son  to  establish  the  mother's  shame.  Thisson,  who,  like 
the  other  children,  had  tollowed  the  mother  from  the  father's  house, 
was  inducwl  to  return  and  make  the  remarkable  statement  that  his 
own  mother  had  confessed  to  him  that  she  had  proven  unfaithful  to 
his  father  by  having  sexual  intercouse  with  other  men.  She  seems 
to  have  been  willing,  if  this  statement  is  to  be  believed,  to  aid  her 
husband,  through  the  instrumentality  of  her  son,  by  confessing  her 
own  shame,  in  order  that  all,  husband,  wife  and  children  might  be 
wrecked  together.     We  can  not  give  credence  to  such  testimony. 

The  mother  may  still  have  had  a  lingering  af!ecti(ni  for  her  hus- 
band, but  not  so  strong  as  to  induce  her  to  admit  her  own  disgrace, 
that  she  might  restore  their  former  relation.  This  woman  had 
lived  with  the  appellant  for  near  twenty  years  as  his  wife.  Had 
borne  to  him  five  children,  and  it  is  both  unnatural  an<l  unreason- 
ble  that  she  should  become  so  fond  of  other  men  as  to  make  an  ex- 
hibition of  her  amours  at  her  own  home  in  the  presence  of  her 
own  family  and  visitors,  at  the  home  of  her  neighbors,  whose  hos- 
pitality she  was  enjoying,  at  public  sales,  on  the  highway  and  even 
at  the  house  of  public  worship,  and  such  testimony  as  has  been  in- 
troduced in  this  case,  without  making  further  comment  upon  it,  pre- 
vents such  a  conclusion.- 

A  defense  in  a  case  like  that  would  bastardize  one's  own  children, 
that  calls  upon  the  son  to  tell  the  story  of  the  mother's  disgrace,  and 
that  offers  as  evidence  of  her  want  of  chastity,  her  social  qualities 
in  the  presence  of  her  friends  is  without  merit'  Marshall  and  Mil- 
ler both  make  statements  as  to  the  purity  of  appellee's  character, 
and,  as  already  indicated,  there  is  nothing  in  this  record  that  would 
authorize  any  other  conclusion. 

The  charge  of  adultery  is  unfounded,  and  the  attempt  to  fasten. 
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this  offense  on  the  wife,  connected  with  cruel  treitnient,  originating 
from  a  frame  of  jealousy  that  has  dominated  the  judgment  and  het- 
ter  feelings  of  the  husband,  entitles  the  wife  to  have  the  marital 
relation  severed.  The  chancellor  will  render  such  a  judgment  and 
will  allow  her  a  reasonable  attorney's  fee  for  her  attorney  in  this 
court  and  the  court  below,  to  be  paid  by  the  husband,  and  such 
other  allowance  as  may  be  reasonable  for  her  support  and  that  of 
her  children  who  were  unable  to  support  themselves,  if  she  has 
supported  them,  during  the  pendency  of  this  ap[»eal,  and  will  ren- 
der such  other  judgment  in  the  way  of  an  allowance  for  the  wife's 
future  support  as  may  be  equitable  and  just. 

The  judgment  is  affirmed  on  the  original  appeal  of  the  husband, 
and  reversed  on  the  cross-appeal  of  the  wife,  and  for  proceedings 
consistent  with  thi-5  opinion. 


Howes  v.  Walkkr,  <Vc. 
{Fifed  Nov.  17,  ISJU.) 

1.  Mandamus  wi'i  he  to  comf^el  the  (ward  for  cxaminini;  the  poU-hooks  of  a 
county  to  perform  its  duMes  and  give  a  certificate  of  election  to  the  person 
entitled  thereto,  all  the  duties  of  such  board  being  purely  ministerial. 

2.  P/eadini^'s  —  /'^ieetiona  —S.  petition  lor  a  mandamns  to  compel  such  board 
to  issue  a  certificate  to  plaintiff,  which  allei^es  that  he  was  voted  for  at  a 
refjular  election  for  a  certain  county  oHice.  and  that  he  had  no  opposing 
candidate  at  the  close  of  said  election  at  7  p.  m..  and  received  the  votes  of 
a  large  number  of  legal  voters,  is  fatally  defectire.  because  it  fails  to  allege 
that  plaintiff  received  the  highest  number  of  votes  of  any  candidate  for 
said  office.     A  demurrer  to  the  petition  was  properly  sustained. 

A.  L'.ickey,  L  T.  Moore  and  R.  L.  Burns  for  appellant. 
Stewart  &  Stewart  for  appellees. 
Appeal  from  Johnson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

Appellant  filed  his  petition  in  this  c;\se,  in  which  he  sets  out  his 
cause  for  mandamus,  compelling  appellees,  composing  the  board  for 
examining  poll-books,  to  give  him  a  certificate  of  election  to  the 
office  of  county  court  clerk  of  Johnson  county,  for  which  office  he 
was  a  candidate  anrl  voted  for  bv  (qualified  voters  at  an  election  held 
on  the  first  Monday  of  Auirust,  1890.  The  judge  of  the  Johnson 
County  (yourt  was  also  inade  defendant,  and  a  mandamus  moved  for 
requiring  him  to  administer  to  apf>ellant  the  oath  of  said  office. 

It  has  been  held  that  the  duties  of  a  comparing  board  being  min- 
isterial, a  mandamus  will  lie  to  compel  thern  to  perform  them, 
which  would  include  giving  a  certificate  to  the  person  receiving  the 
highest  number  of  votes  for  a  given  office."  Clark  v.  McKenzie,  7 
Bush,  528.  But  whether  facts  sufficient  to  authorize  the  writ  of 
mandamus  to  Issue  be  stated  in  the  petition  is  a  question  of  law,  to 
be  determined  on  general  demurrer,  as  was  done  in  this  case  adverse 
to  appellant,  plaintiff  below. 

The  allegation  of  the  petition  is,  that  he,  appellant,  w^as  voted  for 
at  the  election  mentioned,  for  the  office  of  county  court  clerk  of 
Johnson  county,  and  his  name  was  placed  on  the  poll-books  of  each 
election  precinct  of  that  county  as  a  candidate  for  said  office;  that 
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lie  had  no  oppasing:  candidate  at  the  close  of  said  election  at  7  p.  m^- 
on  said  day;  and  that  at  said  election  he  received  a  large  number  o 
legal  votes  cast,  and  was  thereby  elected  to  said  office.  Whether  he 
was  entitled  lo  the  writ  or  not  is  a  question  of  law,  dependent  for 
its  decision  in  his  favor  upon  the  essential  fact  he  receivtnl  the  high- 
-est  number  of  votes  cast  at  said  election  for  the  office  in  dispute. 

By  the  provisions  cf  section  2,  article  5,  chapter  38,  General  Stat- 
utes, the  comparing  board  is  required  to  ascertain  th(^  corri^ctness  of 
the  summing  up  of  the  votes  and  give  a  written  certificate  of  elec- 
tion, over  their  signatures,  to  the  person  who  iias  received  the 
highe,st.  number  of  votes  for  any  otiice,  exclusively  within  the  gift 
of  the  voters  of  the  particular  county.  That  board  had  no  authority 
to  give  to  appellant  the  certificate,  unless  he  did  receive  the  highest 
number  of  votes  for  the  office  in  <iuestion;  and,  conserjuently,  as 
that  fact  is  not  alleged  in  the  petition,  tlie  court  was  not  authorized 
to  grant  the  writ  of  mandamus,  and  there  was  no  other  alternative 
for  the  court  but  to  sustain  the  demurrer. 

It  is  true  the  allegation  is  made  mat  appellant  did  not  have  at  the 
<;loseof  the  polls  an  opposing  candidate,  but  the  omission  to  state 
he  received  the  highest  number  of  votes  cast  for  that  ottice  was  not 
cured  or  explained  thereby.  On  the  contrary,  his  failure  to  state  that 
indispensable  fact  must  be  attributed  to  his  inability  to  do  so  truth- 
fully. 

The  demurrer  was,  in  our  opinion,  properly  sustained,  and  the 
judgment  is  affirmed. 


The  Padic  ah  Hotel  Co  ,  &c.  v.  Long  &  Co.,  Ac. 
(Filed  JVov,  24,  1891.) 

1.  Apptuds — Security  for  costs — AppeUiinls  may  be  required  to  give  security 
^or  costs  when  one  of  them  is  a  corporation  other  than  a  bank  created  by 
the  laws  of  this  State,  and  the  other  one  is  suing  as  assignee  of  the  bonds  of 
said  corporation  and  is  insolvent. 

2.  Stime — Constitutional^  loiu  —While  all  parties  have  a  constitutional  rij^ht 
to  be  heard  in  defense  of  their  rights,  yet  the  Legislature  may  prescribe  the 
terms  upon  which  an  appeal  may  be  granted;  and  if  the  prescribed  terms 
be  applicable  alike  to  all  of  a  given  cla^s  of  persons,  without  discrimina- 
tion, they  must  be  complied  with.  Therefore,  statutes  requiring  a  certain 
claas  of  litigants  to  give  security  for  costs  on  appeal,  are  valid. 

Wm.  Lindsay  and  T.  G.  Poore  for  appellants. 

Greer,  Quigley  &  Quigley  and  Wheeler  &  Bloomfield  for  appel- 
lees. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  response  to  the  rule  against  the  appellants  to  give  security  for 
costs  is  insufficient. 

The  Paducah  Hotel  Company  is  a  corporation.  The  only  other 
appellant  is  the  claimant,  as  assu/nee,  of  a  portion  of  the  bonds  is- 
f^ued  by  the  hotel  company.    He  is  shown  to  be  insolvent. 

Section  744  of  the  Civil  Code,  relative  to  practice  in  this  court, 
says:  **The  appellant  may  be  required  to  give  security  for  costs,  as 
plaintiffs  in  civil  actions  may  be  so  required.^' 
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Section  616  provides  that  a  plaintiff,  who  is  a  non-resident  of  the 
State,  or  a  corporation^  other  than  a  baiik,  created  by  the  laws  of 
this  State,  shall  jcive  security  for  the  costs  of  the  action;  and  section 
619  is:  **A  guardian,  curator,  committee  or  next  friend,  suinji:  for  a 
person  undtT  disability,  and  evert/  plaintiff  auiny  as  an  asaignee^ 
except  an  indorsee  of  a  bill  of  exchanj^e  or  a  promissory  note  placed 
upon  the  footiuji:  of  a  bill  of  exchanf;e,  when  inaolvent^  may  be  re- 
quired to  Ki^e  .security  for  osts,  and  on  failure  to  do  so  in  a  reason- 
able time,  after  it  is  directtnl  by  the  court,  upon  the  motion  of  t he- 
defendant,  his  action  shall  be  dismissed. '* 

These  provisions  clearly  entitle  the  appellees,  in  this  case,  to  de- 
mand security  for  costs. 

In  addition,  however,  it  may  be  said  the  appellants  b<H*iune 
delendants  below  upon  their  petition,  anil  soujrht  relief  by  cross- 
petition.  By  section  7;V2,  subsection  36  of  the  Civil  Code,  tiie  word 
'*plaintitr'  embraces  a  defendant,  who  demands  a  set-off  or  counter 
claim;  the  word  'Mefendant,'^  a  plaintiff  ay^ainst  whom  such  a  de^ 
mand  is  made;  and  the  word  **petition"  an  answer  or  reply  in  whicfe 
such  a  demand  is  made,  and  also  embraces  cro>s-petitions. 

Insolvency  alone  does  not  entitle  an  appellee  to  security  for  costsi 
from  the  appellant;  nor,  unless  some  statutory  ground  for  asking  it 
exists,  aeainst  all  appellants  united  in  interest,  can  it  be  required. 

This  ap[)ears,  however,  in  this  case,  and  the  rule  is,  therefore, 
made  absolute.  While  all  j)arties  have  the  constitutional  right  to 
be  heard  in  the  courts  in  defense  of  their  rights,  yet  the  Legislature 
certainly  has  the  power  to  prescribe  the  terms  upon  which  they  ni«y 
appeal,  and  if  these  terms  be  applicable  alike  to  all  of  a  class,  and 
there  be  no  improper  discrimination,  they  are  not  open  to  objection. 
The  appellants  are  retjuired  to  give  security  for  the  costs  of  this  ap- 
peal within  thirty  days,  or  it  will  be  dismissed. 


City  of  Newport,  &c.  v.  Nkwpokt  Light  Co. 
{Filed   Oct.  24,  1891.^ 

Contempt — The  authority  to  ponish  or  to  enforce  obedience  to  orders  an<9 
judgment  by  proceedinj^s  for  contempt  is  inherent,  in  all  courts,  and  as  a 
general  rule  the  mnnner  of  its  exercise  is  not  subject,  to  revision  by  a  higher 
court  on  appeal.  This  power  is  exercised  for  two  parposes.  First,  to  vin- 
dicate the  diijnity  of  the  court  for  disrespect  shown  to  it  or  its  orders;  sec- 
ond, to  compel  the  performance  of  some  order  or  decree,  which  a  party  re- 
fuses to  obey,  although  able  to  do  so. 

Contempts  are  of  two  classes — civil  and  criminal.  "OVv/  coniemf'ts  iir» 
those  quasi  contempts,  which  consist  in  failing  to  do  something  which  th» 
contemnor  is  ordered  by  the  court  to  do  for  the  benefit  of  another  partj  to 
the  proceedings  before  the  court;"  while  criminal  fontcmpts  are  all  Rcti»  in 
disrespect  of  the  court,  or  of  its  process,  which  obstruct  the  administration 
of  justice,  or  tend  to  bring  the  court  into  disrespect. 

2.  Samt — Appgals — The  city  of  Newport  was,  in  1885,  perpetually  enjoiDed 
from  making  any  contract  with  any  party  for  the  lighting  of  its  streets  by 
gas  or  otherwise  during  the  continuance  of  a  contract  between  it  and  tbo 
Newport  Light  Co.,  and  from  ceasing  to  take  gas  from  said  company  as  prr 
the  existing  contract.  In  1891,  upon  affidavit  filed  by  the  said  company* 
a  rule  was  issued  against  the  officers  of  said  city  to  show  cause  for  alle^^acl 
contempt  in  disobeying  the  injunction.  By  their  response  the  defendants 
contended  that  the  status  of  the  parties  had  been  changed  since  1885  ;  tba^ 
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contract  had  been  modified  and  the  ri^^bta  of  the  parties  changed  by  oer- 
tein  acts  of  the  Le^^islatare.  The  reApon:4e  having  been  adjudged  in- 
Aufficient,  judgment  was  pronounced  agaiust  said  defendants  for  the  alleged 
contempt,  ttdd — That  the  proceeding  is  in  the  nature  of  a  c/c'// contempt 
Aod  the  judgments  determines  the  substantial  rights  of  tlie  parties  to  it, 
4iherefore,  an  appeal  from  it  lies. 

3.  .V7///t' -On  appeal  in  a  case  involving  a  judgment  for  a  criminal  con- 
tk^mpt,  the  Appellate  Court  has  power  to  revise  and  correct  the  judgment 
jreudered,  although  it  may  not  retry  the  question  of  contempt  or  no  con- 
^mpt. 

John  P-  Newman,  Hallam  &.  Myers  and  C.  J.  Helm  for  appellants. 

John  G.  Carlisle  and  11.  \V.  Nelson  for  appellee. 

Appeal  fri>m  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt- 

In  July,  1885,  the  appellee,  the  Newport  Lij^ht  Company,  ob- 
tained a  jud^j^ment  in  the  Louisville  Law  and  Equity  i[<ourt  against 
€he  a])pellant,  the  City  of  Newport,  perpetually  enjoininjr  it  from 
tiiakinjr  any  contract  with  any  party  for  the  lightinj^  of  its  streets 
by  ^ras  or  otherwise  durinjr  the  continuance  of  the  then  existing 
contract  between  them  for  that  [)urpc)se,  and  from  ceasing  to  take 
I5as  as  per  the  contract  from  the  appellee. 

The  judjrment  was  attirnied  by  this  court. 

In  July,  181)1,  the  appellee,  throujjh  its  president,  obtained  upon 
iifiidavit,  a  rule  ajrain.st  the  mayor  and  councilmen  of  the  city  to 
show  cause  for  contempt  by  disobeyinij:  the  injunction. 

July  IJ^  1891,  their  response  was  held  insufticient,  and  they  ad- 
judtred  to  be  in  contempt. 

They  wt'ie  {riven  until  a  certain  day  to  purjife  themselves  of  the 
<Y>niempt  hy  annulling':  a  contract  the  city  had  made  with  another 
-company  for  liirhtinj**  its  streets,  etc.,  and  by  ccasin;;  to  use  such 
lijjfhl.  They  were  also  ordered  to  rescind  a  resolution  of  the  council 
discontinuinjr  the  lijjht  furnished  by  the  appellee,  and  to  continue  to 
take  j^as  from  it. 

F<»ur  days  alter  this  jud^rment  was  rendered  the  appellants  sued 
out  an  appeal  from  this  court,  and  superseded  the  judjjment. 

Thereat ter,  and  for  the  reason,  doubtless,  that  under  our  Code  an 
«p{)eal  can  only  be  yrantrd  durinjr  the  teruj  at  which  it  is  rendered 
by  the  court  renderii.jr  it,  and  which  term  in  tlie  Louisville  Law 
And  Erjuity  Court  expires  sixty  days  from  judj2:ment,  the  a|)peliants 
ASked  that  court  ti)  jrrant  them  an  appenl. 

It  was  refused,  and  after  the  expiration  of  the  term  they  sued  out 
another  aT)peal  from  this  court,  and  a«:ain  supeise^led  the  judjfment. 

What  had  thus  been  done  was  made  known  to  the  lower  court  by 
^supplemental  response,  but  it  made  the  rule  for  contempt  absolute, 
And  awarded  an  attachment  ajjainst  tho  appellants;  and  the -record 
before  us  sliows  that  since  then  the  coun  has  entered  a  judgment 
committing  the  mayor  and  councilmen  to  jail  for  three  months,  un- 
less they  sooner  comply  with  the  judirment  of  July  18,  1891,  the 
-execution  of  it  beinjr  suspended,  however,  until  a  certain  day. 

An  appeal  was  also  refused  by  the  lower  court  from  this  last 
order. 

The  appellants  are  now  asking  that  a  ride,  which  they  obtained 
Crom  this  court,  "without  the  respective  parties  being:  then  heard, 
Afirainst  the  appellees  for  alleged  contempt  in  disobeying?  the  super- 
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sedeas  upon  the  appeal,  by  eontinuinsr  to  prosecute  the  contempt 
proceeding  in  the  lower  court,  he  nmde  alwolute. 

They  are  al«o  askinir  a  rule  for  contempt  against  the  jud^e  of  the 
lower  court  for  proceediuiras  is  claimed  in  violation  of  the  superse- 
deas of  this  court;  also  a  writ  of  prohibition  to  restrain  further 
action  ui)on  his  part;  and  in  the  event  this  court  is  of  the  opinion 
he  judj^ment  of  July  13,  181)1,  is  not  of  such  a  final  character  as  to 
authorize  an  appeal  from  it,  tfmtthen  the  judge  of  the  lower  court 
be  ordered  by  this  court  to  j^rant  an  appeal  from  the  order  commit- 
ting: the  appellants  to  jail. 

Upon  the  other  hand,  the  api)ellees  are  movinja:  to  dismiss  the  ap- 
peal, and  whether  tliis  should  be  done  is  the  only  ijuestion  we  shall 
now  determine,  as  doubtless  the  lower  court  will  be  jfoverned  in  the 
future  by  the  rulinj;  of  this  court  upon  that  question,  thus  rendering 
it  unnetessary  to  consider  the  other  motions. 

It  is  urjced  that  the  appeal  should  be  dismissed;  first,  u[)on  the 
ground  that  the  jurlj^ment  of  July  18,  1891  was  not  a  tinal  one;  and. 
second,  thai  it  was  merely  one  lor  contempt,  and,  therefore,  no  ap- 
peal lies  from  it. 

The  power  of  contempt  is  exercised  for  two  purposes;  first,  tovin- 
dicat(»  the  dignity  of  the  court  lor  (iisiespe^'t  shown  toit  oritsordens; 
and,  second;  to  (onipel  the  performance  of  some  order  or  decree^ 
which  the  recusmit  party  is  able  to,  but  which  he  refuses  to,  perform. 

This  power  is  necessarily  inherent  in  the  court;  is  vital  to  its  ex- 
istence, and  is  not  j^euerally  subject  to  revision  by  a  higher  court. 
Without  It  courts  would  be  impotent  and  conten)ptible;  and  if  its 
exercise  were  subject  to  the  discretion  of  a  superior  it  would  to  a 
great  degree  be  useless. 

Conteuipts  are,  however,  of  two  classes.  Those  which  are  in  facie 
curi(V  or  direct,  and  tho.e  which  are  constructive  or  consetiuential; 
or,  as  sail  l)y  some  writers,  civil  and  crimiind. 

It  is  said  in  Ra|)alje  on  Contemjits,  section  21  :  ''Civil  contempts 
are  tho-^e  (juasi  contempts  which  consist  in  failing  to  do  something^ 
which  the  contemnor  is  ordered  by  the  court  to  do  for  the  henefit  or 
advantage  of  another  j)arty  to  the  i)rocecdings  before  the  court, 
while  criminal  contempts  are  all  those  acts  in  disrespect  of  the  court, 
or  of  its  [>rocess,  or  which  obstruct  the  administration  of  justice,  or 
tend  to  bring  tiie  court  into  disrespect." 

A  civil  contempt  must  usually  be  brought  to  the  notice  of  the 
court  by  afiidavit,  as  was  done  in  this  case,  and  is  rather  to  be  looked 
upon  as  a  civil  })r()ceeding  for  the  benefit  of  the  other  party,  al- 
tiiough  in  name  a  contempt  of  court. 

The  proceeding  in  this  instance  is  of  this  character,  and  the  action 
of  the  lower  court  in  refusing  an  appeal,  and  disregarding  the  one 
taken,  is  doubtless  due  to  a  belief  that  its  action  affects  the  i  arty- 
only  as  to  a  contempt. 

This  view  is  incorrect. 

In  the  case  of  Hickley  v.  Commonwealth,  2  J.  J.  Marshall,  574^ 
which  was  a  criminal  contempt,  it  was  held  that  while  this  court 
ought  not  to  retry  a  question  of  contempt  or  no  contempt,  yet  it 
had  power  to  correct  and  revise  an  illegal  sentence  or  judgment  pro- 
nounced against  such  an  offense;  and  in  Turner  v.  Commonwealth, 
2  Met.,  GI9,  this  doctrine  was  re-affirmed,  although  the  latter  case- 
was  decided  since  the  enactment  of  our  statute,  providing  that  no 
appeal  shall  be  taken  to  this  court  from  a  judgnjent  punishing  a  * 
contempt. 

This  case  does  not,  however,  require  us  to  go  so  far  as  to  consider 
that  question,  and  we  by  no  means  must  be  understood  as  holding^ 
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that  this  court  may  take  the  place  of  the  lower  court  in  every  case 
of  contempt  for  every  purpose. 

Here,  however,  the  parties  appeared  and  filed  their  response.  It 
was  held  insufficient  upon  dennirrer,  and  its  statements  are,  there- 
fore, to  he  taken  as  true.  They  contended  that  what  they  had  done 
did  not  violate  the  injunction.  Tliey  relied  ui)on  an  alleged  chanjred 
.•«/<//?/.«?  of  the  parties;  upon  an  allejred  modification  of  the  contract 
between  the  city  and  the  ap[)ellee,  and  certain  acts  of  the  Legisla- 
ture. 

The  court  hy  the  judjjment  of  July  I.'),  IHOl,  adjudired  against  all 
these  matters  anel  held  the  parties  to  be  in  conte-i  pt. 

They  were  even  requind,  by  way  of  purjjinjr  then)selv(s  of  the 
conternpt,  to  annul  a  contract  the  city  had  made  with  another 
party,  which,  perhaps,  is  impossible. 

It 'fixed  the  rights  of  the  parties.  It  determined  that  the  defenses 
relied  upon  by  them  were  not  valid.  It  was  more  than  a  mere  step 
toward  the  enforcemt?nt  of  the  judj^nient  of  ISS").  It  did  not,  as 
urged  by  the  distinjj:uished  c.)unsel  for  the  appellee,  merely  restore 
the  sffffus  of  the  parties  as  it  existe<l  before  the  allej^ed  violation  of 
the  injunction.  It  did  more  than  this;  it  pusst'd  upon  certain  .al- 
leL»ed  ritfhts  of  tlie  <'ity,  claimed  to  have  arisen  since  the  judjrtnent 
of  l><s.')  was  rendered,  and  to  this  extent  it  certainly  finally  deter- 
inine<l  the  riirhts  of  the  partic^s. 

It  is  as  if  the  receiver  of  a  court  havinfi:  been  ordered  to  pay  over 
money,  to  a  p.jrty,  which  he  at  least  one  time  had  in  his  hands,  re- 
sponds that  he  has  already  paid  it  to  the  party.  The  court,  upon 
hearint>:,  determiners  that  he  has  not,  and  the  receiver  declininjj:  to 
comply  with  the  order  of  thecoiirt,  when  he  could  do  so  if  he  would, 
is  adjnrl<>e<l  in  contempt 

Certainly  it  will  not  be  claimed  that  he  could  not  appeal  from  the 
judfrnjent. 

We  do  not  now  determine  wlietlier  the  response  in  this  case  wassuf- 
ficient,  or  not;  that  is  a  question  upon  which  the  i)arties  should  be 
heard  in  this  court,  and'all  that  is  now  determined  is  that  the  ap- 
pelhmts  had  the  rijifht  to  appeal  from  the  judirment  of  July  18,  1891, 
and  that  they  are  entitled  to  be  heard  in  this  court  upon  the  ques- 
tions involved  in  the  apf)eal. 

The  motion  to  dismiss  it,  is,  tlierefore,  overruled. 

The  other  motions  are  h^ld  under  advisement. 


Miller  v.  McDowell,  &c. 

{ filed  Oct,  31,  1891— Xo/  (o  he  reported.) 

Ej'Ctnti'nt — Liniiliition-k'A  nvpellftiit  wns  a  party  to  the  action  by  which 
the  land  in  controversy  was  sold,  in  T8r>7,  to  satisfy  a  vendor's  lien,  he  can 
not.  more  than  thirty  years  thereafter,  recover  by  ejectment  any  interest  in 
the  land.  Althonj^h  the  judgment  of  1857  ordered  a  sale  of  only  nine-elev- 
enths of  the  land,  and  the  ccmmisHioner's  deed  conveyed  ten  elevenths,  and 
appellant  is  claiming  only  one-eleventh,  yet,  in  the  present  condition  of  the 
record,  it  will  be  presumed  that  his  undivided  interest  in  the  land  were  sold 
in  the  action  to  which  he  was  a  party. 

Winfield  Buckler  for  appellant. 

O.  S.  Deniinjr  and  Hanson  Kennedy  for  appellees. 
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Appeal  from  Robertson  Circuit  Court. 
Opiuion  of  the  court  by  Judge  Lewis. 

Appellant  brought  this  action,  October  24,  1887,  to  recover  an  un- 
divided eleventh  of  a  tract  of  land  claimed  by  and  in  posse»4.sion  of 
appellees,  McDowell  and  Hratton. 

It  appears  that  Benjamin  Brumley  died  in  lvS;32,  intestate,  leaving 
a  widow  and  eleven  children,  the  mother  of  appellant,  who  died  in 
183G,  being  one  of  them. 

It  is  alleged  in  the  petition  that  in  September,  1803,  William 
Bruniley,  one  of  the  children  and  heirs  of  Benjamin  Brumley, 
brought  suit  to  subject  nine-elevenths  of  the  land  to  satisfy  the  pur- 
chase money  which  was  due  from  one  Jenkins,  who  had  purchased 
that  quantity  of  land  from  the  plafntitf,  William  Brumley,  the 
owner.  And  that  a  judgment  was  rendered  directing  a  sale,  and  it 
was  sold,  John  J.  Jett,  under  whom  appellees  claim,  becoming  pur- 
chaser and  receiving,  February  27,  18-37,  a  deed  from  the  commis- 
sioner of  court. 

No  other  part  of  the  record  of  that  action,  except  a  copy  of  the 
commissioner's  deed,  is  made  part  of  the  record  of  the  present  ac- 
tion. But  as  it  seems  to  be  agreed  by  the  parties,  it  may  betaken  as 
true,  the  suit  was  brought  for  the  purpose  stated,  and  that  Win. 
Brumley  had,  before  bringing  the  suit,  acquired,  according  to  the 
allegation  of  appellant,  the  undivided  inten^t  of  nine  of  the  heirs 
of  Benjamin  Brumley  in  the  land,  which  he  had  sold  to  Jenkins. 
But,  according  to  the  commissioner's  deed,  ten,  instead  of  nine- 
elevenths  of  the  land  was  sold  and  convey^Ml  to  the  purchaser,  Jett, 
though  it  is  recited  in  the  deed  but  nine-elevenths  were  adjudged  to 
be  sold. 

It  appears  that  appellant's  mother,  Annie,  left  by  her  im-^band, 
James  Miller,  two  other  children,  besides  himself,  br)th  of  whom, 
however,  afterwards  died,  as  tlid  James  Miller  in  18(59,  whereby  he 
is  now  sole  owner  of  whatever  interest  in  the  land  there  may  exist 
by  inheritance  from  his  mother. 

But  it  is  recited  in  the  commissioner's  deed  that  appellant  and  his 
brother  Robert  were  parties  to  that  action,  their  sister  being  then 
dead,  and  both  being  of  full  age,  must  be  regarded  as  bound  thereby. 
Conse(iuently,  as  more  than  thirty  years  hjid  elapsed  from  the  date  of 
the  commissioner's  deed  in  February,  1 8,77.  to  October,  18S7,  when 
this  action  was  commenced,  it  would  seem  that,  according  to  repeateti 
decisions  of  this  court,  appellant  is  barred  of  recovery  by  limitation. 

But  it  is  argued  that  as  Jett  did  not  receive  a  conveyance  for  nor 
claimed  more  of  the  land  than  nine-elevenths,  neither  he  nor  ap- 
pellees, holding  under  him,  can  be  rcijarded  as  having  been  in  ad- 
verse po'ssession  of  the  residue.  Tnere  was,  as  before  stated, 
ten-el'evenths  of  the  land  actually  sold  and  conveyed  by  the  com- 
missioner to  Jett,  and  the  same  quantity  was  conveyed  t)y  him  to 
his  vendees,  and  l^een  ever  since  claimed  and  held  by  them. 

There  was  a  deed  made  in  1874  by  James  Brumley  to  appellee, 
McDowell,  of  one-eleventh  of  the  land,  claimed  and  sold  by  him  as 
a  son  and  heir-at-law  of  Bc*njamin  Brumley,  so  that  from  that  date 
appellees  have  held  under  conveyancers  and  claimed  the  entire  tract, 
which  has  not,  however,  been  quite  fifteen  years  before  c*»n)nience- 
ment  of  this  action.  But  it  seems  to  us  that,  though  neither  party 
saw  proper  to  furnish  the  whole  record  of  the  suit  of  Wm.  Brumley 
V.  Jenkins,  yet,  as  such  pirt  of  it  as  is  before  us,  and  which  apjiel- 
Jant  himself  filed,  tends  to  show  he  or  his  mother  had  become  ai- 
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vested  of  her  interest  before  the  suit  aeainst  Jenkins  was  instituted, 
^nd  that  her  share  was  actually  included  in  the  commissioner's  deed 
to  Jett,  he  has  foiled  to  show  a  right  to  recover. 
Judgment  affirmed. 


Lloyd,  trustee  v.  Mathews. 
(JFifed  JVot\2S,  1891.) 

IVht'n  a  judgvieut  is  mersed  on  appeal  the  case  does  not  stand  for  '■"iriaP^  or  for 
"other  proceeding"  at  the  next  Bucceeding  term  of  the  lower  court,  unless 
the  mandate  of  the  ap]>ellate  court  has  been  filed  in  the  clerk's  oliice  of  the 
lower  court  and  notice  thereof  given  to  the  opposite  party  ten  days  before 
the  commencement  of  such  term. 

C.  L.  Raison,  jr.,  and  H   P.  Lloyd  for  appellant. 

Jno.  8.  Ducker  for  appellee. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  is  a  contest  b?t\vec*n  the  app/»l  hint  and  the  appellee  as  to  the 
ownership  of  some  stock  in  a  loan  association 

The  lower  court  gave  it  to  the  appellant. 

This  court,  on  February  27,  18i)0,  reversed  the  judffment,  and  by 
its  mandate,  issued  April  27,  1890,  directed  a  judgment  to  be  ren- 
dered below  in  conformity  to  its  opinion,  which  declare  I  that  the 
appellee  was  entitled  to  the  stock.  Mathews,  i&c.  v,  Lloyd,  trustee, 
<fec.,  11  Ky.  Law  Rkp.,  843. 

The  mandate  and  opinion  were  tiled  in  the  lower  court  at  its  M  ly 
term  (May  7),  1890,  and  on  the  same  day  the  appellee  moved  to 
submit  for  judgment  in  conformity  thereto,  to  wliich  the  appellant 
objected.  The  motion  was  renewerl  two  days  thereafter,  and  again 
objected  to;  but  the  objection  was  overruled,  and  the  cause  sub- 
mitted and  the  appellant  excepted. 

May  12,  1890,  a  personal  judjj^ment  was  rendered  ag:ainst  the 
appellant  for  the  value  of  the  stock,  instead  of  the  stock  and  the 
evidences  thereof. 

The  title  of  section  701  of  the  Civil  Code,  is:  **Procee<lina:s  in  in- 
ferior court,  if  case  attirmed,  dismissed  or  reversed.''  Subsection  1 
provides,  that  upon  the  affirmance  or  the  dismissal  of  an  appeal 
from  a  judgment  for  money  or  personal  property,  the  appellee  may 
lile  in  the  clerk's  ofiice  below  a  copy  of  the  mandate  of  affirmance, 
or  order  of  dismissal,  and  therefrom  sue  out  writ  of  execution,  as  if 
the  mandate  or  order  had  been  entered  in  court;  and  subsection  2 
S4iys:  '*If  a  judgment  be  reversed,  and  the  cas;^  remanded  for  a 
trial  or  other  proceeilings,  it  shall  stand  for  trial,  or  for  such  other 
proceedings  in  the  court  whence  the  appeal  was  taken  at  the  next 
succeeding  term  thereof;  Provided^  that  the  mandate  of  the  C)urt 
of  Appeals  be  filed  in  the  clerk's  office  of  tlie  lower  court,  and 
notice'thereof  given  to  the  adverse  party,  if  he  be  in  the  coui»ty,  or 
if  he  be  absent  from  the  county,  to  his  attorney,  ten  dat/s  before  the 
conirnencement  of  such  term.  Such  case  shall  have  the  same  position 
on  the  docket  oV  such  court  as  if  no  appeal  had  been  taken,  and  at 
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any  time  after  the  mandate  is  filed  and  notice  thereof  given,  as  afore- 
said, either  party  may  take  depositions,  as  in  other  eases." 

The  sweeping  language  of  this  provision  does  not  admit  of  its 
being  wniined  in  its  application,  merely  to  eases  of  reversal  for  an- 
other trial,  involving  further  preparation  perhaps,  as  the  filing  of 
additional  pleadings  or  the  taking  of  depositions.  It  applies  to 
every  cause,  where  the  judgment  is  reversal  and  the  case  remande<l 
for  a  trial,  '*o/'  other  provee(l'nt(/.s';^^  and,  unle'^s  the  mandate  be  filed 
in  the  clerk's  oflice  of  the  lower  court  and  notice  thereof  given  the 
adverse  party  ten  days  before  the  commencement  of  the  term  of 
court  next  succeeding  the  reversal,  the  action  doc^  not  stand  for  an- 
other trial  or  *'olher  pro/c^ding"  at  that  term. 

It  is  true  the  mamhite  of  this  court  is  imperative  upon  the  lower 
court.  It  has  not  the  option  to  obey  or  disobey  it,  but  must  carry  it 
out  according  to  its  real  meaning.  Even  a  uetition  in  the  nature  of 
a  bill  of  review  should  not  properly  be  file  I  until  ^be  mandate  of 
this  court  has  been  carried  into  effect.  It  may,  therefore,  be  ph^usi- 
bly  urged,  that  where  this  court  reverses  a  judgment  and  directs  one 
of  a  particular  character  to  b(*  entered  by  tlie  lower  court,  the  rea- 
son tails  for  re(|uiring  the  filing  of  the  mandate  in  i\\^  clerk's  office 
and  notice  thereof  ten  days  before  the  commenctMoent  of  the  next 
succeeding  term  in  order  Ihat  it  may  be  done  at  that  term;  and  that, 
therefore,  the  law  fails  or  does  not  apply  to  such  a  case. 

In  other  words,  as  this  c«)urt  has  (lirected  a  certain  judgment  to 
be  entered,  the  party  must  submit;  and  the  filing  of  the  mandate, 
with  notice  thereof  ten  days  prior  to  the  beginning  of  t!ie  term  next 
succeeding  the  reversal,  can  not  aid  him. 

It  is  perhaps  sufttv'ient  to  siy  that  the  law  siys  it  shuJI  be  done,  to 
eiititle  the  successful  party  to  enforce  the  mandate  at  the  next  term. 

If  the  i)r()vision  cited  above  does  not  ap[)ly  to  a  case  where  there 
is  a  reversal,  with  directions  to  the  lower  court  to  render  a  particu- 
lar judgment,  then  there  is  no  provision  relative  to  such  a  case. 
The  entering  of  a  new  judgment,  however,  is  certainly  embraced 
by  the  expression  *'olher  proceedings.*'  It  may  have  l)een  the  law 
making  power  thought  it  advisable  if  the  successful  party  desired 
the  judgment  ordere<l  by  this  court  enterefl  at  the  next  succeeding 
term  of  the  lower  court,  that  the  unsuccessful  party  sh'Uild  know  it 
ten  days  before  the  beginning  of  the  term  in  order  that  he  may  pre- 
pare to  meet  its  re(juirements.  It  is  true  if  a  judgment  for  the 
payment  of  money  or  for  personal  property  l)e  affirmed,  or  the  ap- 
neal  dismissed,  the  appt'llee  may,  upon  filing  the  proper  evidence 
of  it  in  the  clerk's  office  of  the  inferior  court,  at  once  siie  out  execu- 
tion on  the  [jrojier  writ;  but  in  such  a  case  no  new  judgment  is 
rendered,  and  tile  one  being  enforced  may  have  been  long  in  exist- 
ence. 

It  is  unnecessary,  however,  to  inquire  the  reason  for  the  enact- 
ment of  the  law. 

Such  incpiiry  would  be  useful  were  it  doubtful  jf  it  embraced  such 
a  case  as  this  one.  In  Baker  v.  Bjiker,  &c.,  87  Ky.,401  [10  Kv,  Law 
Rep.,  4;}()],  this  question  did  not  arise.  There  no  judgment  was 
sought  at  the  term  of  the  in. erior  court  next  succeeding  the  rever- 
sal. It  appears  from  the  opinion  that  the  mandate  was  tiled  in  open 
court  at  the  second  term  after  the  reversal,  the  cause  not  submitted 
until  the  next  term  and  no  judgment  rend€»red  until  the  following 
term.     What  the  court  said  upon  this  question  was  oditer. 

Notice  will,  of  course,  be  unnecessary  upon  the  return  of  thecause. 

For  the  reason  indicated  the  judgment  is  reversed,  for  further 
proper  proceedings. 
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SUPERIOR  COURT  ABSTRACTS. 


ROBINFON,    IrHKBIFF,    &C.    V.    E.    L.    <fe    B.    S.    R.    R.    Co. 

Filed  November  25,  1891.     Appefil  from  Moiitj^omery  Circuit   Court.     Opin- 
ion of  the  court  by  Jnd^^e  Yost,  reversing.  Judge  Young  not  sitting. 
Jurisdiction  to  enjoin  jitiiiitncnt—UXxi*.   circuit   court   has   no    jurisdiction    to 

enjoin  proceedings  on  n  judgment  rendered  by  nn   inferior  court,  although 

a  transcript  of  the  judgment  has  been  filed  in  the  circuit  court  clerk's  office 

and  nn  execution  issued  from  that  otiice. 

White  &  Brooks   and   Orear  Jk    Bigstaff    for    appellants:  Breckinridge    «fc 

Shelby  for  appellee. 

Stuekt'h  adm'k  v.  Tuoole. 

Filed  Novenjber  25.  1S91.     Appeal  from  Trigg   Circuit   Court,     (opinion  of 

the  court  by  Judge  Yost,  affirming. 

Sales  rf  Af'sond/  /'ro/>ir/y  -  f\i-ti'n!ion  of  f^oss  ssion  />v  st\'u-r  — Wliiie  Hie  general 
rale  is  that  where  there  is  an  absolute  sale  of  movable  pmpfrry  t!ie  posses- 
sion most  accompany  the  tifle  or  tlie  sile  will  be  void  as  to  creditors  or  sub- 
tetjuent  purchasers,  yet  the  doctrine  is  subject  to  many  exceptions,  and  the 
contract  in  this  case  is  taken  ont  of  the  rule  by  reason  of  the  fact  that  a 
part  of  the  property  was  not  susceptible  of  delivery  and  the  remainder  of 
the  property,  wltich  was  tobacco,  the  seller  was,  by  the  stipulations  of  the 
contract,  to  strip.  [>rize  and  deliver. 

Robert  Crenshaw  and  R.  A.  Burnett  for  appellant;  Sims  &  Dabney  for 
appellee. 

Howard,  Stewakt  &  Hays  v.  Dietrick,  &<•. 

Filed  November  25,  IMU.     Appeal  froni  Campbell   Circuit   Court.     Opinion 
of  the  court  by  Jtidge  Yost,  affirming. 

1.  .-is  Iht^c  /'i!i7t'  f*\u  f\'ur  7 trail ts  for  nf/^cilct',  the  court  will  not  inquire 
whether  the  verdict  \v»is  authorized  by  the  evidence. 

2.  /i7 iit'enct--\w  \\\\>i,  action  by  a  claimant  of  personal  property  to  recover 
damagefl  for  its  seizure  under  an  execution,  the  defendants'  judgment  not 
being  called  in  question,  the  court  properly  refused  to  let  copies  of  that 
proceeding  be  n  ad  to  the  jury. 

3.  / on/ia/ion  <'/  ///rr —While  the  statute  requires  the  jurv  commissioners 
to  select  and  have  stimmoned  thirty  citizens  to  act  as  a  petit  jury  for  each 
term  of  the  ct)urt,  tt»e  statute  also  provides  that  from  the  thirty  thus  sum- 
moned twenty-four  jrrors  shall  be  selected  in  the  order  in  which  their  names^ 
appear,  and  that  the  names  thus  selected  shall  be  entered  of  record  by  the 
clerk  as  the  petit  jury,  and  when  a  trial  jury  is  to  be  selected  only  the  names 
of   record  are  reqtiired  to  be  placed  in  the  box. 

T.  M.  Hill  and  M.  R.  Lockliart  for  appellants;  R.  W.Nelson  for  appellees. 

Cincinnati,  &c  ,  Railway  Co.  v.  Milks  <fe  Son. 

Filed  November  25,  1891.     Appeal   from    Scott   Circuit  Court.     Opinion   of 

the  court  by  Judge  Yost,  affirming. 

Can  ins — Lin/>i/ify  for  failure  to  tie/iier  ji^oods  —  ln  this  action  against  a  rail- 
way company  to  recover  damages  for  its  failure  to  deliver  a  quantity  of 
flonr  delivered  to  it  by  a  connecting  line  for  shipment,  the  fact  that  the  com- 
pany to  wh'ch  the  flour  was  first  delivered  was  unable,  by  reason  of  a  mis- 
take in  billing   the  flour,    to  say    in   what   car   the   flour   was   delivered    to 
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defendant  does  not  deprive  the  plaintiff  of  the  ri^ht  to  recover,  as  it  is 
shown  that  the  flour  was  delivered  to  defendant  in  one  or  the  other  of  two 
oars,  and  in  the  abflence  of  any  explanation  by  defendant  as  to  what  became 
of  these  cars,  or  of  the  car  which  contained  plaintiff's  fluar,  it  is  liable. 

C.  B.  Simrall  and  Owens  <fc  Finuell  for  appellant;  Ira  Julian  and  Victor 
Bradley  for  appellee. 

Qlenn  v.  Fboman. 

Filed  November  25,  18J)1.     .\ppeRl  from  Bullitt  Circuit   Court.     Opinion    of 

the  court  by  Presiding  Judge  Barbour,  affirniiiifj^. 

DectiienCs  e^tntf-  The  personal  estate  of  a  decedent  being  insufficient  to 
pay  his  debts,  H..  a  creditor,  entered  into  an  agreement  vvith  the  adminis- 
trator and  heirs  by  which  he  was  to  take  the  lands  and  cultivate  or  rent 
them,  and  with  the  proceeds  pay  the  debts.  Under  this  agreement  H  did 
take  the  land'^ani  realized  from  them  enough  to  pav  all  the  creditors,  and 
did  pay  all  except  the  appellee.  In  this  action  by  :i])penee  against  the  ad- 
ministrator and  heirs  to  recover  his  debt.  HtlA — Th;it  the  evidence  was  suffi- 
cient to  authorize  the  finding  of  the  chancellor  that  while  appellee  assented 
to  the  management  of  the  estate  by  H.  and  eX[)ected  H.  to  pay  his  debt,  he 
never  consented  t<i  release  the  estate. 

Charles  Carroll  for  ai)ppllant:  N.  J.  Weller  for  appellee. 


MoocK  v.  Menne. 

Filed  November  25,  1891.     Appeal  from   Campbell  Circuit  Court.     Opinion 

of  the  court  by  Presiding  Judge  Barbour,  alarming. 

Anii'iuitii  pi'iilioii  •  In  this  action  to  recover  a  mane  the  action  of  the  lower 
court  in  refusing  plaintiff  to  file  an  amended  petition,  claiming  a  different 
mare  from  that  clHinied  in  the  original  petition,  was  in  accordance  with  the 
former  opinion  in  this  case  (11  Ky.  Law  Kep.,  029.) 

Charles  J.  Helm  for  appellant;   Raison  <k  Ahlering  for  appellee. 

IjOUIsvii.le  &  Nashville  R.  R.  Co.  v.  Cambeon. 

Filed  November  25.  IhOl.     Appeal  from  Marion  Circuit  Court.     0]>inion   of 

the  court  by  Pr»>iding  Judge  Barbour,  dismist^ing. 

Afftlliitt'  jiinsdiit.oti  —  An  action  to  enforce  a  judgment  for  the  recovery  of 
money  is  an  action  for  tlie  recovery  of  njoner,  and  the  amount  in  contro- 
versy being  le^s  than  $100,  this  court  has  no  jurisdiction  of  an  appeal.  The 
fact  ihat  the  judgment  which  tht  judgment  appealed  from  enforces  is  void, 
does  not  give  jurisdiction. 

VV.  J.  Lisle.  H.  \V.  Bruce  and  \Vm.  Lindsay  for  appellant:  J.  P.  Thompson 
for  appellee. 

Lamping,  sb.  v.  Beikeh. 

Lamping,  jb.  v.  Beiseb. 

Filed  November  25,  1891.     Appeal  from  Kenton  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judjje  Barbour,  affirming. 

1.  Wtft  tniomt^eteut  to  ttwtijv  for  husband  -In  this  action  for  assault  and 
battery  the  wife  of  one  of  the  defendants  was  not  competent  to  testify  for 
him,  and,  therefore,  the  court  properly  excluded  her  testimony  as  to  what 
she  said  to  him  while  the  fight  between  the  plaintiff  and  the  other  defend- 
ant was  in  progress,  as  it  could  not  aff'.ct  the  other  defendant  who  did  not 
hear  it. 

2.  Capios  aii  safisfmicnifutu-  The  provision  of  the  statute  that  the  court 
shall  note  at  the  foot  of  a  judgment  for  trespass  r/  ci  armh  that  a  ca  sa  may 
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18606  thereon  doeR  not  preclude  the  court  from  niakinf;  Ihe  order  for  the 
jsborI  of  the  ca  sa  at  any  time  while  it  han  control  ovi-r  the  jnd^mtiit. 

3.   Ifiiftfsf  ifi  not  now  oUowed  upon  judgment  for  personal  injuriep. 

O.  P.  Schmidt  and  J.  F.  &  C.  H.  Fihk  U.r  ii|  f  ellant:  B.  F.  Gu  zirni  fcr  Ap- 
pellee. 

Bush  v.  Utley's  adm'b. 

Filed  November  *2o.  1891.     Appeal  from    Franklin    Circuit   Court.     Opinion 

of  the  court  by  Judjje  Yost.  rever.<in»r. 

PUii^e  of  personal  i>ropt'ity—K  delivery  of  personal  property  by  a  debtor  to 
hiM  creditor,  upon  an  oral  agrctment  that  the  cuditor  *-hall  hold  the 
property  until  the  payment  of  the  debt  is  a  pledge,  and  the  agreement  is 
enforceable. 

In  thiH  action  to  recover  popsession  of  a  mare,  the  defendaht  allepred  that 
plaintiff  had  borrowed  from  him  ^ICO,  and  had  delivered  the  mare  to  him  as 
a  pledge  to  secure  its  payment,  with  the  agreement  that  she  was  to  remain 
in  his  possession  until  the  debt  was  paid.  //«'///-— Tli at  the  answer  presented 
a  ffood  defense,  and  there  being  testimony  tending  to  support  its  allegations, 
which  were  denied,  it  was  error  to  give  the  jury  a  peremptory  instruction  to 
find  for  plaintiff. 

Scott  «k  Violett  for  appellant;  John  L.  Scott  for  appellee. 

MyER  Bbothei.s  Dbuo  Company  v.  Dixon,  «tc. 

Filed  November  26,  1891.     Appeal  from  Henderson  Circuit  Court.     Opinion 

of  the  court  by  Judge  Young,  aflirming. 

6'«AjT/yw/ />;cy^'ri^//ft' —Where  simultaneously  with  the  creation  of  a  debt  a 
mortgage  on  personal  property  was  prepared  and  delivered  to  the  debtor 
for  his  signature,  he  agreeing  to  acknowledge  it  and  have  it  recorded  at 
once,  the  creditor  had,  as  between  the  parties,  an  equitable  lien  upon  the 
pr(»perty,  notwithstanding  the  failure  of  the  debtor  to  execute  the  mort- 
l^age  as  agreed,  and,  therefore,  his  execution  of  the  mortgage  afttr  the 
lapse  of  ten  days  was  not  a  preference  in  contemplation  of  the  statute,  but 
simply  the  completion  of  the  contract  entered  into  in  good  faith  at  the  time 
the  consideration  passed. 

R.  H.  Cunningham  for  appellants;  John  Young  Brown,  John  L.  Dorsey 
and  Edward  W.  Hines  for  appellees. 

Maze,  assignee  v.  Heckingeb  <fc  Co. 

Filed  November  2.5,  1891.     Apfeiil  from  Fleming  Circuit  Court.     Opinion  erf 
the  court  by  Judge  Young,  r^vfisiug. 

1.  The  ccmviissioner  had  power  under  an  order  of  reference  to  take  the  dep- 
ositions of  witnesses  upon  an  issue  which  had  not  then  been  made  by  the 
pleadings,  but  which  the  order  of  reference  contemplated  would  be  made, 
and  which  was  in  fact  afterward  made. 

2.  Presumption  that  commissioner  }iav€  required  notice — As  the  commissioner 
was  directed  to  "advertise  the  time  and  place  of  his  sittings,"  which  was 
the  only  notice  to  the  parties  required,  the  court  will  presume,  in  the  ab- 
eence  of  any  evidence  npon  the  subject,  that  the  commissioner  did  his  duty 
in  this  regard. 

3.  An  assignee  for  the  benefit  of  creditors  is  only  required  to  use  such  dili- 
gence in  the  cullection  of  claims  due  the  trust  estate  as  a  prudent  man 
woold  exercise  in  the  collection  of  debts  due  him  in  his  own  right,  and, 
therefore,  he  is  not  bound  under  all  circumstances  to  sue  in  time  for  the 
first  term  of  coart  at  which  judgment  can  be  obtained. 

R.  Gndgell  for  appellant;  Thomas  L.  Given  and  John  P.  McCartney  for 
appellees. 
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Byb££,  &c.  V.  Smith,  <fec. 

Filed  November  26,  1891.     Appeal  from  Barren  Circuit   Court.     Opinion   of 

the  court  by  Jud^e  Younj?,  affirming. 

Upon  a  recissiou  of  a  contract  f^r  the  sale  of  land  where  the  vendee  has  been 
m  po.ssession  and  the  vendor  i.s  unable  for  any  reason  to  comply  with  his 
contract  of  sale,  the  prima  facie  rule  is  that  the  vendee,  if  without  fault, 
is  entitled  to  recover  for  all  valuable  and  lasting  improvements  made  upon 
the  land  in  good  faith,  to  be  offset  by  the  value  of  the  rents,  the  rents  to  be 
estimated  by  the  amount  of  interest  on  the  purchase  money.  But  in  this 
case,  aside  from  the  fact  that  the  vendee*does  not  show  herself  to  be  clear 
from  blame,  the  evidence  takes  the  case  out  of  the  prim  i  fici.'  rule,  and  the 
vendor  is  entitled,  in  order  to  put  him  in  statu  qnj  upon  the  recission,  to  set 
off  against  the  purchase  money  and  the  value  of  the  improvements  a  fair 
and  reasonable  rent  for  th»  laud,  as  shown  by  the  teUi.nony  of  the  wit- 
nesses. 

W.  A.  Bullock  for  appellants:  W.  L.  Porter  for  appellees. 

Johnson  v.  Hale. 

Filed  November  25.  1891.     Appeal  from  Pulaski  Circuit  Court.     Opinion  of 

the  court  by  Judge  Young,  affirming. 

/;/  the  absence  of  a  hill  of  ex^ehtions  in  an  ordinary  action  the  court  must 
presume  that  the  evidence  was  sufficient  to  authorize  the  judgment. 

Owsley  &  Curd  for  ap])ellant;  O.  H.  Waddle  for  appellee. 

Louis VILT.K  tk  Nashville  R.  R.  Co.  v.  Jones. 

Filed  November  25,  1801.     Apjieal  from  Hardin  Circuit   Court.     Opinion   of 
the  court  by  Presiding  Judge  Barbour,  reversing. 

1.  Set onii  appeal   -l\es  aiijuiticala  —  Although  the  refusal   of  a   peremtory  in- 
'  struction  was  made  a  <iuestion  on  a  former  apjieal  in  this  case,  the  reversal 

of  the  judgment  upon  other  grounds  without  noticing  that  question  was 
not  a  decision  that  the  refusal  of  the  peremptory  instruction  was  proper, 
and,  therefore,  the  question  as  to  whether  the  court  upon  th^  subsequent 
trial  erred  in  refusing  a  peremptory  instruction  is  not  ns  a  {judicata. 

2.  Master  and  icrrant—k  railroad  employe,  a  bright,  strong,  active  man, 
having  been  injured  in  operating  a  hand  car,  can  not  hold  the  master  liable 
becHUse  he  was  not  instructed  how  to  discharge  his  duties  or  warned  as  to 
the  danger,  as  the  "boss"  had  the  light  to  assume  that  he  would  see  for 
himself  that  there  was  danger  attending  the  work,  and  that  care  was  re- 
quired in  its  performance,  the  necessity  for  care  being  apparant  to  the  most 
casual  observer.  And  even  assuming  that  when  first  employed  he  should 
have  been  instructed,  he  had  worked  on  the  car  three  days  and  should  be 
presumed  to  have  ac<iuired,  by  observation  and  experience,  all  the  informa- 
tion the  instruction  could  have  given  him. 

Wilson  &  Sprigg  and  W.  H.  Marriott  for  appellant;  J.  P.  Hobson  for  ap- 
pellee. 

Kentucky  Gbangebs'  Mutual  Benefit  Society  v.  Evans.  «ko. 

Filed  December  2,  1891.     Appeal  from   Madison  CircuifCourt.     Opinion  of 
the  court  by  Judge  Young,  reversing. 

1.  Parties  to  action — To  this  action,  upon  a  policy  of  insurance,  in  which 
one  of  the  defenses  was,  that  plaintiff  had  no  insurable  interest  in  the  life 
of  the  insured,  the  wife  and  children  of  the  insured  were  not  neocessary 
parties,  and  there  was  no  reason  for  requiring  them  to  be  made  parties,  bat 
the  court  does  not  hold  that  they  should  not  be  made  parties  if  they  ask  it. 

2.  Insurance — Payment  of  ptttd  into  court — It  was  error  to  require  defendant 
to  pay  the  amount  of  the  insurance  into  court,  when  it  had  not  been  deter- 
mined that  it  was  liable  to  any  one.     But  as   the  order  requiring  this  was 
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Dot  prooared  by  appellees,  and  did  not  add  auy  thing  to  their  cause,  they 
should  not  be  required  to  pay  the  costs  of  this  appeal,  but  each  party  ahould 
pay  his  own  cost. 

John  Bennett  and  James  K.  Cantrell  for  appellant;  C.  F.  &  A.  R.  Burnam 
for  appellees. 

Bell  v.    Dowdy. 

Filed  December  2, 1891.     Appeal  from  Green  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judt^e  Barbour,  affirming. 

1.  AmeHiimeiit  of  petition  -V.\\%  plaintiff,  after  filing  a  petition  against  a 
company,  which  he  allejred  was  a  corporation,  created  under  the  laws  of  this 
State,  and  joining  as  defendants  two  persons,  one  of  whom  he  alleged  was 
the  president  and  the  other  the  secretary  of  the  company,  before  answer 
amended  his  petition,  alleging  he  had  been  misinformed,  and  that  the  com- 
pany named  as  a  defendant  was  not  a  corporation,  but  that  the  other  two 
defendants  and  others  whose  names  he  could  not  learn  were  partners,  do- 
ing business  under  thut  firm  name,  and  that  the  contract  sued  upon  was 
made  with  the  two  defendants  whom  he  had  alleged  in  his  petition  were  the 
president  an.d  secretary,  respectively,  of  the  company.  Ilt'Ui — That  the 
amendment  wjis  allowable  under  seciion  184  of  the  Civil  Code. 

2.  Ci*rpo7 aliens ~ Proof  oj  fucorpontiion  -Tlie  burden  was  upon  defendants  to 
show  that  they  were  acting  for  a  corporation  and  not  for  themselves.  And 
their  testimony  that  the  company  which  they  represented  wns  incorporated 
under  the  laws  of  another  State,  without  producing  the  article  of  incorpor- 
ation, was  not  suflScient  for  that  purpose. 

3.  Rc-x'i'rsihh'  cT}or—  ki\  error  of  §1.87  is  too  small  to  authorize  a  reversal.    ■ 

4.  Ciftiiiii  hiisprision  —  T\\e  giving  of  interest  from  September  8,  instead 
of  December  8.  was  a  clerical  misprision,  and  as  there  was  no  motion  in  the 
court  below  to  correct  it,  there  can  be  no  reversal  on  that  account. 

5.  Cosfs  oj  otft-ai — On  account  of  the  delay  in  the  determination  of  the  ap- 
peal, occasioned  by  the  act  of  appellee's  counsel  in  keeping  the  record  in  his 
possession  since  the  submission,  no  judgment  for  costs  will  be  ren- 
dered in  favor  of  appellee  agninsr  ap}>eliant. 

R.  S.  Montague  for  appellant;  JetT  Henry  and  Charles  Patterson  for  ap- 
pellee. 

Roach's  ex 'or  v.  City   of  Hopkixsville. 

Filed  December  2,  1891.     Appeal  from  J'hristian   Court   of  Common   Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Barbour,  reversing. 

Constitution  o/wi/is-  -Charitoh't-  uses  -When  the  object  for  which  a  bequest 
is  made  is  clear,  though  it  be  for  a  charitable  purpose,  the  chancellor  can  not 
apply  the  sum  bequeathed  to  any  other  purpose  than  the  one  designated  by 
the  testator,  upon  the  idea  that  the  diversion  to  another  purj)08e  will,  in  the 
opinion  of  the  chancellor,  accomplish  as  much  for  charity  as  the  one  desig- 
nated by  the  testator.  While  the  doctrine  of  cy-pres  is  not  entirely  denied 
in  this  8tate.  it  is  not  rejrarded  as  a  judicial  doctrine  ;  and  the  statute  of 
43d  Elizabeth,  upon  which  the  rule  is  based,  has  only  a  restricted  applica- 
tion. 

A  bequest  to  a  city  for  "the  e.-stablishment  and  erection  of  a  tiydrant  or 
fountain  on  some  of  the  public  streets  of  the  city,  which  shall  be  free  to  the 
public  for  supplying  pure,  fresh,  cool  drinking  water  for  all  passers-by," 
does  not  give  the  city  the  right  to  use  the  sum  bequeathed  in  digging  cis- 
terns or  sinking  wells  at  one  or  more  places  on  the  public  streets  of  the  city; 
«nd  even  if  the  ry-prcs  doctrine  were  recognized  in  its  full  force,  it  has  no 
application  to  the  case,  for  the  reason  that  it  is  not  impossible  or  even  im- 
practicable for  the  city  to  establish  such  a  system  of  water-works  as  is  es- 
sential to  the  supplying  of  a  public  fountain  with  water. 

J.  I.  Landes  for  appellant;  G.  M.  Bell  for  appellee. 
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BOUBNE   v.    Ma  JOB. 

Filed  December  2.  1891.     Appeal  from  Owen  Circuit  Conrf.     Opinion  of  the 

court  by  Judtre  Yost,  nffirmiu^. 

G?////^/t'M^;' f)/ yW^v  <7j- 7c'////<'.f— The  question  as  to  whether  a  judge  shall 
continue  to  preside  in  a  cause  after  he  has  been  called  as  a  witness  is  a  mat- 
ter which  addresses  itself  to  his  conscience  and  sound  discretion,  and  while 
an  abuse  of  that  discretion  would  be  cause  for  reversal,  it  is  not  necessary 
to  determine  whether  the  jud>,;e  who  presided  in  this  case  abused  that  dis- 
cretion, as  his  testimony  could  not  have  affected  the  result,  he  having  testi- 
fied only  as  to  the  value  of  the  services  for  which  plaintiff  (pppellee)  sought 
to  recover,  which  was  a  point  upon  which  defendant  (appellant)  introdaced 
no  testimony,  seeming  to  abandon  that  branch  of  his  defense  and  to  rely 
solely  upon  the  alleged  fact  that  a  payment  admitted  by  plaintiff  had  been  ac- 
cepted by  him  in  full  satisfaction  of  his  claim.         ' 

Geo.  C.  Drane  for  appellf.nt;  Wm.  Cromwell  for  appellee. 
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BouRXE  V.  Bourne. 
{Filed  Nov.  5,  1891.) 

1.  Parol  evidence  is  ndntissihle  to  prove  any  additional  consideration  for  a  oon- 
yeynnce  rff  land,  not  incompatible  with  the  consideration  recited  in  the 
deed  of  conveyance. 

2.  Evidence — Ri^^ht  of  vendee  to  rents — The  .general  rnle  is  that  the  vendee 
is  entitled  to  all  rents  falling  dae  from  tenants,  after  the  execation  of  the 
deed  of  conveyance  by  the  vendor.  Bat  when  the  vendee  agrees,  as  a  part 
of  the  consideration  for  the  conveyance,  that  the  vendor  shall  be  entitled  to- 
and  collect  all  the  rents  and  profits  of  the  land  for  the  year  in  which  the 
conveyance  was  made,  the  vendee  is  not  entitled  to  any  part  of  sach  rents 
and  profits.  And  snch  agreement  may  b-e  proven  by  parol  evidence,  if  not 
mentioned  in  the  deed  as  a  part  of  the  coni^ideration. 

3.  Practice  in  civil  cases — Althaagh  this  action  was  transferred  to  equity, 
solely  because  defendant  alleged  a  mistake  in  the  execution  of  a  doed,  which 
the  proof  failed  to  sustain,  yet  as  plaintiff  did  not  demand  a  trial  of  any 
of  the  issues  by  a  jury,  he  can  not  complain  that  the  chancellor  heard  and 
decided  the  case. 

G.  C.  Drane  and  Lindsay  &  Botts  for  appellant. 

J.  W.  Greene  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

March  22, 1887,  appellee,  L.  O.  Bourne,  sold  and  conveyed  to  ap- 
pellant, J.  M.  Bourne,  a  tract  of  land,  for  description  of  which  a 
commissioner's  deed  to  J.  M.  Bourne  and  deed  from  J.  M.  to  L..O. 
Bourne  were  referred  to,  the  consideration  as  recited  being  the 
amount  due  on  the  land. 

It  appears  that  appellee  had  previously  leased  designated  parts  of 
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the  land  for  the  year  1887  to  different  tenants,  each  of  whom  had 
agreed  to  pay  him  as  rent  stipulated  portion  of  crops  raised  by  him, 
except  one,  who  was  to  pay  a  sum  of  money  as  rent  of  the  dwelling- 
house;  and  he  having,  after  the  crops  were  raised,  taken  possession 
of,  and  converted  to  his  use,  the  portion  thereof  which  the  tenants 
had  respectively  so  agreed  to  deliver  to  him  as  rent,  appellant 
brought  this  action  to  recover  the  value  of  what  he  thus  received 
and  appropriated. 

In  defense  of  the  action  it  is  pfeaded  that  at  the  time  of  the  sale 
and  conveyance  of  the  land  it  was  distinctly  agrt^  between  the 
parties,  and  was  part  of  the  contract,  that  appellee  was  to  collect 
and  retain  all  the  rent  payable  in  crops,  under  the  previous  agree- 
ments between  him  and  the  different  tenants,  appellant  being  en- 
titled to  rent  of  the  dwelling-house  only,  which  he  colk»cted;  but 
that  said  agreement  was  by  mistake  omitted  from  the  deed. 

Although  the  evidence  does  not  support  the  allegation  of  mistake, 
which  was  the  only  reason  for  transferring  the  action  to  equity,  yet 
as  no  motion  was  made  by  appellant  for"  trial  by  jury  of  the*  issue 
whether  such  agreement  was  made  by  the  i)arties,  it  can  not  now 
be  made  an  available  objection  that  the  chancellor  heard  and  de- 
cided it.  Nor  do  we  think  his  finding  was  so  decidedly  against  the 
weight  of  evidence,  if  at  all,  as  to  authorize  reversal  of  the  judg- 
ment on  that  account. 

The  single  question  then  is,  whether  the  agreement  relied  on  by 
appellee  is  such  as  coujes  witiiin  the  recognized  rule  making  parol 
evidence  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument  ?  In  determining  that  question  the  agreement 
in  question  must  be  regarded  not  independent  of,  but  according  to 
appellee's  own  allegation  as  part  of,  the  contract  of  sale  and  convey- 
ance. 

The  extent  and  condition  upon  which  that  rule  may,  without 
qualification,  be  applied  are  laid  down  by  this  court  in  Gully  v. 
Grubbs,  1  J.  J.  Mar.,  887.  thus:  ** Whenever  a  right  is  vested  or 
created  or  extinguished  by  contract  or  otherwise,  and  writing  is 
employed  for  that  purpose,  parol  testimony  is  admissible  to  alter  or 
contradict  the  legal  or  common  sense  construction  of  the  instrument. 
But  any  writing  which,  neither  by  contract,  operation  of  law  nor 
otherwise,  vests  or  passes  or  extinguishes  any  right,  but  is  only  used 
as  evidence  of /«/?/,  and  not  as  evidence  of  a  contract  or  right,  may 
be  susceptible  of  explanation  by  extrinsic  circumstances  or  facts. 
A  party  is  esto[>pe(l  by  his  deed.  He  is  ^lot  permitted  to  contradict 
it,  so  far  as  the  deed  is  in  tended  to  pass  a  right,  or  to  be  the  exclu- 
sive evidence  of  a  contract,  it  conckKies  the  parties  to  it;  but  the 
princif)le  goes  no  further.  A  deeil  is  not  conclusive  evidence  of 
every  thing  which  it  may  contain.  It  is  not  the  only  evidence  of 
the  date  of  its  execution;  nor  is  its  omission  of  a  consideration  con- 
clusive evidence  that  none  passed;  nor  is  its  acknowledgment  of  a 
particular  consideration  an  objection  to  other  proof  of  other  and 
consistent  consideration.  And  by  analogy  the  acknowledgment  in 
a  deed  that  the  consideration  had  been  received  is  not  conclusive 
of  the  fact.  Thin  is  but  a  /act^  which  may  be  explained  or  contra- 
dicted. It  does  not  necessarily  and  undeniably  prove  the  fact  It 
creates  no  right.    It  extinguishes  none.'* 

According  to  the  sreneral  principle  there  stated  it  had  been  pre- 
viously held,  in  Trun)bo  v.  Cartwright,  1  A.  K.  M.,  432,  that  an 
additional  considt-ration,  not  incompatible  with  that  named  in  the 
deed,  may  be  proved  by  parol  testimony.    The  same  doctrine  was 
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approveii  in  Gordon  v.  Gordon,  I  Met.,  285,  and  may  be  considered 
as  settled  by  this  court. 

By  section  3,  chapter  24,  General  Statutes,  it  is  provided  that  all 
deeds  of  bargain  and  s;de,  deeds  to  stand  seized  to  use  and  deeds  of 
trust  shall  be  held  to  vest  the  possession  of  the  grantor  in  the  ji:rantee 
to  the  extent  of  the  estate  intended  to  be  conveyed;  and,  according 
to  section  7,  article  1,  chapter  66,  as  construed  in  Epperson  v.  BJake- 
more,  2  Bush,  241,  appellant  had  the  ri«:ht,  under  operation  of  the 
deed,  to  recover  as  an  incident  of  his  possession  the  rent  which  the 
tenants  had  previously  agreed  to  pay  appellee.  But  the  evidence 
tends  to  show,  and  the  chancellor  found  that,  in  addition  to  the  con- 
sideration expressed  in  the  deed  for  sale  and  conveyance  of  tlie  land 
appellant  agrreed  to  give  to  appellee  tlie  benefit  of  rents  and  profits 
of  the  land  for  that  year,  which,  being  that  much  more  than  the  re- 
cited consideration  and  not  incompatible  with  it,  was,  according  to 
decisions  of  this  court,  susceptible  of  being  established  by  parol  evi- 
dence. 

It  may  be  that  the  indirect  effect  of  that  agreement  was  to  keep 
appellant  out  of  possession  of  the  land  and  consequent  enjoyment 
of  the  rents*  for  that  year,  which  he  would  have  been  entitled  to 
under  operation  of  his  deed;  but  he  was  not  thereby  deprived  of 
such  right,  on  the  contrary  the  alleged  parol  agreement  involve.*^  a 
recognition  by  both  parties  of  Iiis  right  under  the  deed  to  the  rents, 
which  he  agreed  to  give  up,  as  part  cons^ideration  of  the  sale  and 
conveyance. 

Treating  the  agreement  as  part  of  the  contract,  and  the  proof  of 
it  as  establishing  a  fact,  and  not  as  defeating  or  impairing  a  right 
secured  under  the  deed,  it  is,  consistent  with  the  principle  recog- 
nized by  this  court,  not  only  enlorceable  but  suscej)tible  of  being 
proved  by  parol  evidence.  For  there  is  no  practicable  difference 
between  a  vendee  giving  up  rents  of  the  land  for  a  specified  year,  in 
part  payment  of  the  purchase  money,  and  paying,  or  agreeing  to 
pay,  money  or  specific  personal  property,  in  addition  to  the  sum  re- 
cited in  the  deed,  as  consideration. 

In  our  opinion  it  was  not  error  to  permit  the  agreement  in  question 
proved  by  parol  evidence,  and  in  treating  the  value  of  the  portion 
of  crops  payable  as  rents,  as  part  of  the  consideration  for  the  land 
sold  and  conveyt^d. 

Judgment  afiirmed. 


Commonwealth  v.  Puckett,  A-c. 
{Filed  Nov,  5,  1891.) 

1.  Criminal latv  —Brandiu!^  of  ^i^j— The  act  of  May  15,  1886  [General  Stat- 
ates,  page  495],  concern  in  jj  the  brandinj^  of  ioj^s  npon  certain  rivers, 
requires  perHons  owning  or  dealinj^  in  logs  upon  the  Kentucky  and  Camber- 
land  rivers  and  their  tributaries  to  enter  their  brands  of  record  in  the 
county  clerk*H  office  of  the  county  wherein  they  reside,  if  they  are  residents 
of  Kentucky,  and  of  the  county  in  which  the  logs  are  started  to  market. 
Such  recording  of  the  brand  must  take  place  before  the  logs  are  started  lo 
market,  and  parties  in  all  counties  along  such  rivers  must  take  notice  of 
such  brands  when  so  recorded.  When  the  logs  are  in  rafts  it  is  not  neces- 
Bary  to  record  the  brands  in  each  county  through  which  they  are  floated  on 
said  rivers. 

2.  Same — Indictment — An  allegation  in  an  indictment  for  defacing  such 
brands,  that  the  brands  were  recorded  in  the  county  of  the  owner's  residence 
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and  also  in  certain  other  coanties  named,  "in  some  one  of  which  said  lof^ 
was  cat,  branded  and  started  to  market,**  is  a  safficieut  alienation  of  ih» 
compliance  with  the  prOTision  of  the  statute  relating  to  the  recording  of  tb» 
brand. 

Grant  E.  Lilly  and  Wm.  J.  Hendrick  for  appellant 
A.  E.  Smith  and  Hugh  Uiddell  for  appellees. 
Appeal  from  Estill  Circuit  Court. 
Opinion  of  the  court  by  Judgre  Bennett. 

The  appellers  were  indicted  under  the  acts  of  the  Legislature  of 
the  15th  of  May,  1886,  and  the  14th  of  May,  1890,  for  feloniously  cutting- 
and  sawing  off  and  defacing  the  brands  of  the  Asher  Lumber  Com- 
pany, placed  on  their  saw-log,  which  hig  was  on  the  Kentucky  river. 

The  act  of  the  loth  of  May,  1886,  requires  persons  dealing  in  log* 
upon  the  Kentucky  and  Cumberland  rivers  and  their  tributaries  to 
have  branding  irons  or  axes  for  the  purpode  of  branding  their  tim- 
ber, and  such  persons  are  required  to  brand  all  their  timber  or  log» 
before  starting  the  same  to  market.  It  is  also  made  the  duty  of  such 
persons  to  have  their  brands  entered  upon  record  in  the  county 
clerk's  office  of  the  county  of  their  residences,  if  they  have  residences 
in  this  State.  It  is  also  made  their  duty  to  record  their  brands  in  the 
county  clerk's  office  *'in  the  county  where  they  start  their  timber 
to  market." 

Of  course  this  requirement  means  that  the  brand  must  be  recorded 
in  the  county  clerk's  office  where  the  timber  is  started  to  market  be- 
fore it  is  started  to  market.  And  as  it  is  made  a  felony  for  any  person 
to  cut  oflf  or  deface  the  lumber  or  logs  thus  branded,  it  is  clear  that 
the  Legislature  intended  the  recording  of  the  brands  as  above  indi- 
cated should  be  a  legal  notice  to  all  persons,  and  a  condition  precedent 
to  the  right  to  convicl  the  persons  defacing,  t&c  ,  of  a  felony.  This  be- 
ing so,  it  is  necessary  that  the  indictment  should  state  that  the  brand 
was  recorded  in  the  county  clerk's  office  of  the  owner's  residence,  if 
he  had  one  in  this  State ;  also  that  the  brand  was  recorded  in  the 
county  clerk's  office  of  the  county  in  which  the  logs  were  started 
to  market  and  before  they  were  started  to  market. 

These  are  all  the  precedent  conditions  required  by  the  act  of  the 
15th  of  May,  1886,  to  entitle  the  Commonwealth  to  convict  viola- 
tors of  the  act  of  a  felony.  And  these  conditions  being  complied 
wuth,  persons  defacing  the  lumber  or  logs  in  any  other  county  than 
that  in  which  the  timber  or  logs  were  started  to  market,  violate  said 
act  and  are  subject  to  the  punishment  therein  denounced.  Now  are 
the  allegations  of  the  indictment  sufficient  to  authorize  a  conviction 
under  this  act?    We  think  they  are. 

It  is  alleged  that  the  Asher  Lumber  Company  was  engaged  in 
the  timber  busineas  on  the  Kentucky  river  and  had  a  branding  iron, 
describing  it,  and  it  was  recorded  in  the  county  clerk's  office  of  the 
county  of  said  company's  residence,  and  was  also  recorded  in  several 
other  counties,  naming  them,  in  some  one  of  which  said  log  *'was 
cut,  branded  and  started  to  market." 

The  expressions  quoted  clearly  mean  that  the  brand  was  recorded 
in  the  county  court  clerk's  office  \v  which  the  log  was  cut  and  started 
to  market,  before  it  was  started  to  market,  from  that  county.  As 
said,  it  is  not  necessary,  in  order  to  make  the  offense  of  felony  under 
said  act,  that  the  brand  on  the  log  should  have  been  defaced 
n  the  county  where  it  was  recorded,  but  if  it  was  recorded  in  the 
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county  in  which  the  log  was  started  to  market,  and  before  the  \o^ 
was  started  to  imirket,  and  the  accused  feloniously  defaced  the  brand 
in  some  oit her  county  where  it  was  not  recorded,  he  is  liable  to  the 
punishment  denounced  by  the  statute.  And,  in  this  view,  it  is  not 
nec^spary  to  state  in  the  indictment  the  particular  county,  to  the  ex- 
clusion of  all  others,  in  which  the  brand  was  recorded,  and  from 
which  the  \os  was  started  to  market.  But  in  view  of  the  fact  that 
where  logs  were  obtained  from  several  counties,  it  would  be  almost 
Itnpossible  to  tell  the  county  that  each  lo^  was  started  to  market  from, 
the  allegation  that  they  were  started  from  one  of  several  counties  and 
were  branded,  and  the  brand  recorded  in  each  of  said  counties  before 
the  logs  were  started  therefrom,  is  sufficient.  But  said  act  has  been 
•enlarged  and  changed  in  the  following  particulars,  by  the  act  of  the 
14th  of  May,  1890,  by  the  addition  of  the  words  in  the  first  section, 
•**or  standing  timber,''  and  by  changing,  the  last  sentence  in  the  first 
section  so  as  to  make  it  the  duty  of  such  persons  to  brand  all  the 
:Btanding  timber  that  they  may  purchase  for  merchandise  as  soon  as 
purchased  ;  also  to  brand  all  logs  or  other  tiniber  cut  and  purchased 
for  merchandise;  in  sections  2  and  8  insert  before  the  word 
"logs"  the  words  **standing  timber,''  Ac;  before  the  word  **tim- 
ber,"  where  it  occurs  in  section  3,  insert  the  word  ^'standing." 
The  object  in  requiring  these  additional  brandings  was  evidently  to 
Kive  legal  notice  of  the  purchase  of  said  timber  as  merchandise,  and 
4is  a  condition  precedent  to  the  right  to  convict  the  otfending  party 
of  a  felony.  Section  r>  of  said  act  shows  this  to  be  the  meaning. 
Also  section  1)  of  said  act  requires  persons  engaged  **in  drifting 
logs  not  in  raft"  on  either  of  said  streams  to  have  their  ** brands  re- 
corded in  each  of  the  counties  through  which  said  logs  will  pass," 
and  the  section  provides  a  penalty  for  their  failure  to  do  so. 

It  was  evidently  the  obj<  ct  of  this  section  to  make  the  recording 
of  the  brands  in  each  county,  through  which  said  logs  would  pass, 
legal  notice,  and  a  condition  precedent  to  the  right  to  convict  the 
person  defacing  the  brands  in  such  county  of  a  felony.  The  same 
reason  exists  fo**  this  requirement  and  condition  that  exists  in  sec- 
tion 5.  And  the  imposition  of  a  penalty  upon  the  owner  for  a 
failure  to  thus  record  his  brand  was  evidently  to  spur  him  on  to  the 
performance  of  his  duty  in  order  that  third  "persons  might  have  le- 
gal notice  that  such  timber  was  branded  as  the  property  of  others, 
and  claimed  by  them,  not  abandon,  <fec.  Whereas,  if  the  timber  was 
in  raft,  such  proceeding  would  be  unnecessary,  as  the  fact  of  its 
being  in  raft  woold  be  sufficient  notice,  <fcc. 

In  the  particulai-s  mentioned,  the  act  of  the  loth  of  May,  1886,  has 
been  changed  or  enlarged  by  the  act  of  the  14th  of  May,' 1890.  But 
the  indictment  does  not  show  that  said  log  was  being  drifted,  not  in 
raft,  at  the  time  it  was  defaced.  Hence  that  question  would  arise  on 
the  trial  of  the  case,  not  on  demurrer.  And  if  it  was  being  drifted 
in  the  river  not  in  rnft,  and  the  brand  was  not  recorded  In  the  county 
through  which  it  was  being  drifted,  and  the  brand  was  defaced  in 
that  county,  the  person  defacing  it  would  not  be  guilty  of  a  felony. 

The  judgment  sustaining  the  demurrer  is  reversed,  andthecause  is 
remanded  for  further  proceedings  consistent  with  this  opinion. 
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Sawyer,  Ac.  v.  Middlksborocgh  Town  Co. 
{Filed  Nov,  7,  1891— iV'o^  to  be  reported,) 

1.  Claim  aud  deiivt'ry — Description  of  property — In  an  notion  of  claim  an  J 
delivery  the  property  is  sufficiently  described  by  the  allegation  that  it  con- 
sistB  of  about  2(k)  or  250  cubic  yards  of  stone,  in  its  natural  condition,  just 
as  it  came  from  the  quarry,  in  the  shape  of  oblong  blocks,  and  lyin^  near 
the  L.  <k  N.  track  in  the  town  of  Middlesboronjjh. 

2.  Same — The  mere  fact  that  the  stone  has  been  hauled  from  the  quarry  to 
the  town  of  Middlesborough  is  not  snch  a  change  in  its  nature  as  to  prevent 
a  recovery  of  it  by  the  owner  of  tlie  quarry,  although  it  may  be  more  valu- 
able in  Middlesborough  than  at  the  quarry. 

3.  /^rnclicc  in  civil  cases — /:77V/< ;//-£- —The  question  whether  the  evidence  suf- 
ficiently identities  the  property  to  authorize  its  recovery  is  one  for  the  jury 
aud  not  the  court  to  determine. 

W.  O.  Bradley'  and  James  D.  Black  for  appellants. 

Rozel  Weissinj]:er  for  appellee. 

Appeal  from  Bell  Court  of  Coiiinion  Plea.s. 

Opinion  of  the  court  by  Jud^e  Pryor. 

This  was  an  ac  ion  in  the  nature  of  replevin,  but  under  the  Code 
for  the  delivery  of  personal  property,  in  which  it  is  allegt<i  that  the 
delendant  took  from  the  (juarry  on  pIaintiff^s  land,  without  their 
consent  or  authority,  about  200  or  250  cubic  yards  of  stone;  and 
that  the  same  was  then  in  the  possession  of  the  defendant,  lying* 
within  the  limits  of  the  town  of  Middlesborouj^h;  tluit  it  iv<ui  in  the 
shape  of  oblong  blockn  and  lies  near  the  L.  <fe  N.  track  in  the  town; 
that  the  stone  was  in  its  natural  condition  and  as  it  came  from  the 
quarry.    They  ask  for  the  immediate  possession. 

The  affidavit  for  the  delivery  describes  the  stone  in  the  same  man- 
ner as  described  in  the  petition.  The  order  of  delivery  was  pre- 
vented by  the  execution  of  a  bond,  by  which  the  defendant  agreed 
to  perforin  the  judgment  of  the  court  in  the  action. 

Under  the  pleadings  the  burden  was  on  the  plaintiff  to  show  title 
to  the  stone  sued  for.  A  deed  was  exhibited  to  the  plaintiff,  show- 
ing a  title  to  the  land,  derived  from  one  Harkleroad,  and  oral  testi- 
mony tr;  the  effect  that  this  stone  in  controversy  was  taken  from  a 
quarry  on  this  land.  She  alleged  that  she  was  seized  in  fee  of  the 
land  and  had  derived  title  in  that  way.  This  derivation  of  title  is 
denied  in  the  answer,  hut  there  is  a  failure  to  deny  ttiat  the  stone 
was  taken  from  the  land  of  the  plaintiff. 

Admitting,  however,  that  the  answer  is  sufticienl,  we  think  the 
testimony  offered  should  have  bt^en  submitted  to  th«  jury.  The 
appellee  set  up  no  adverse  title,  nor  did  it  pretend  to  claim  the  land^ 
from  which  it  was  allejjed  the  stone  was  taken,  while  the  proof  was 
sufficient  to  show  that  some  of  the  stone,  lying  near  the  place  de- 
scribed, was  taken  Irom  this  land,  and  that  it  could  be  easily  dis- 
tinguished from  other  stone  by  reason  of  its  peculiar  formation  and 
color.  If  so,  the  plaintiffs  were  entitled  to  recover  the  stone  or  its 
value. 

It  was  allejred  to  be  in  its  rough  sta*e,  with  no  such  change  as 
would  destroy  its  identity,  or  so  increase  its  value  as  to  prevent  a 
recovery.  The  fact  that  it  wns  hauled  to  the  I'ity.  and  that  it  was 
worth  more  at  that  point  than  on  or  in  plaintiff's  soil,  made  no  dif- 
ference.   If  the  defendants  had  cut  a  walnut  tree  on  phiintiff  \s  land 
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and  hauled  the  logs,  in  their  rougrh  sate,  to  Middlesborough,  while 
the  logfs  would  be  worth  more  in  the  city  than  on  the  land,  it  would 
not  divest  the  appellant  or  the  real  owner  of  title. 

It  is  said  that  the  description  of  the  stone  is  insufficient;  that 
there  is  nothing:  to  dLstinjruish  it  from  other  htone.  We  think  the 
property  is  so  descrit)ed  as  to  permit  the  recovery,  if  the  property  is 
that  of  the  plaintiff  and  was  taken  without  her  consent.  It  is  in 
oblong  blocks,  lying  at  a  certain  point  in  the  city,  measuring  200  or 
260  yards.  It  may  be  that  the  sheriff  could  not  seize  a  greater 
quantity  than  200  cubic  yards. 

The  witnesses  seem  to  give  a  more  definite  'description  than  is 
found  in  the  petition;  but  still  the  description,  we  think,  is  sufficient, 
and  certainly  there  was  such  evi(ience  for  the  plaintiffs  as  required  a 
Jury  to  pass  on  this  right  of  property,  alleged  to  be  in  the  plaintifiis. 
The  property  must  be  identified,  so  as  to  authorize  a  recovery  in 
this  character  of  proceeding,  and  whether  it  was  or  not,  from  the 
proof,  is  with  the  jury  and  not  the  court,  the  latter  having  held  that 
the  identification  was  sufficient  in  overruling  the  demurrer  to  the 
petition. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded  for  a 
new  trial,  and  for  proceedings  consistent  with  this  opinion. 


Ratcliffe  v.  Mason. 
{Filed  OgL  29,  1891.) 

1,  Dower — Partnership — Where  lard  is  purchased  and  used  by  a  firm  for 
partnership  purposes  and  paid  for  with  partnership  assets,  it  is  treated  as 
partnership  property,  and  the  right  of  the  widow  of  a  member  of  the  firm 
to  dower  in  such  land  is  inf'^rior  to  the  lien  existing  thereon  for  partner- 
ship debts:  and  it  is  immaterial  in  what  manner  or  name  the  legal  title  to 
the  land  is  held,  if  it  is  in  fact  partnership  property;  where  the  title  is  in 
the  partners  individually,  they  are  regarded  as  holding  it  in  trust  for  the 
firm. 

2.  Same — But  where  the  title  to  land  was  conveyed  to  and  held  by  a  mem- 
ber of  the  firm,  his  widow  will  not  be  denied  dower  therein,  unless  it  clearly 
appears  that  it  was  partnership  property.  The  mere  fact  that  two  brothers, 
joint  tenants  of  a  farm,  use  it  tojrether  as  partners,  sharing  equally  the  ex- 
penses and  losses  incurred,  does  not  create  a  presumption  that  such  land 
was  intended  to  be  partnership  property.  A  partnership  in  the  farming 
business  and  in  the  personal  property  used  in  conducting  it  may  be  presumed 
in  s-'ch  cases,  and  where  the  title  was  held  by  the  joint  owners  individually, 
the  widow  of  one  of  them  will  not  be  postponed  in  her  right  of  dower  to 
the  creditors  of  the  partnership 

J.  W.  McPherson  and  \V.  P.  D.  Bush  for  appellant. 

E.  S.  Campbell  and  Petree  A  Dawner  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Bv  deed  executed  December  24,  and  acknowledged  for  record  De- 
cem'ber  26,  1856,  J.  I).  Wallace  conveyed  to  C.  T.  Ratcliffe  and  G. 
W.  RatdifTe,  brothers,  681  acres  of  land,  in  consideration  of  which 
$8,000  was  to  be  paid  .January  1,  1857,  and  the  residue  of  purchase 
money  in  equal  installments,  for  which  they  executed  notes. 
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The  two  purchasers  conducted  farmingr  business  on  the  land  as 
partners,  under  the  firm  name  of  Ratclitf'e  <&  Bro.,  from  January, 
1857,  to  1867,  when  G.  W.  Ratcliffe  died,  leavinjr  by  will  all  his  es- 
tate, of  every  kind,  to  C.  T.  Ratcliffe,  who,  in  1868,  made  a  deed  of 
trust  for  benefit  of  his  creditors  of  that  land  and  other  property. 

In  1869,  pursuant  of  a  judgment  rendere<l  in  consolidated  actions, 
instituted  by  the  trustee  named  in  the  deed  of  trust,  and  by  Ed- 
w*ards  and  Ste^er,  each  of  whom  had  a  mortj^aj^e  on  the  land  exe- 
cuted by  Ratcliffe  &  Bro.,  it  was  sold,  and  by  commissioner's  (K^ed 
conveyed  to  \\\  B.  Mason,  the  purchaser,  under  whom  appellee,  M. 
A.  Mason,  acquiretl  and  has  title. 

In  1887  appellant,  widow  of  C.  T.  Ratcliffe,  then  recently  de- 
ceased, brought  this  action,  praying  for  allotment  of  her  dower  in 
the  land  and  recovery  of  rents. 

By  section  2,  article  4,  chapter  52,  General  Statutes,  it  is,  as  was 
substantially  by  the  Revised  Statutes,  provided  as  follows:  **  After 
the  death  of  the  husband  the  wife  shall  be  endowed  for  life  of  one- 
third  of  the  reiil  estate  of  which  he  or  any  one  fi.r  his  use  was  seized 
of  an  estate  in  fee-simple  at  any  time  during  coveture,  unless  her 
right  of  dower  shall  have  been  barred,  forfeited  or  relinquished." 

But  it  is  contended,  notwithstanding  that  provision,  appellant  is 
not  entitled  to  dower  in  any  part  of  the  land  in  question;  denial  of 
her  right  being  placed  upon  two  grounds. 

1.  That  the  entire  proceeds  of  sale  of  the  land  in  1869  were  ex- 
hausted in  paying  partnership  <lebts  of  the  firm  of  Ratcliffe  &  Bro., 
including  a  balance  of  the  original  purchase  money. 

Even  under  the  section  quoted,  the  wife's  dower  right  is  always 
subject  to  the  same  incumbrancers  and  equities  that  the  husbitnd's 
estate,  of  which  it  is  a  part,  may  be  subject^ni  to,  at  the  time  of  their 
marriage  or  when  the  property  is  acquired  by  him  if  subsequent  to 
that  event.  And  whenever  land  is  purchased  by  a  firm  for  partner- 
ship purposes,  appropriated  for  these  purposes  and  paid  for  with 
partnership  funds,  it  is,  according  to  settk^d  doctrine,  to  be  treated 
in  equity  as  partnership  property,  and,  therefore,  made  subject  to 
partnership  debts,  in  preference  to  tlie  dower  right  of  the  wife  of 
either  member  oY  the  firm.  And  it  does  not  seem  to  be  held  mate- 
rial in  what  manner,  b^'  what  agency,  nor  in  what  name  the  title 
of  such  land  may  stand,  if  it  be  in  fact  partnership  proj»erty.  Bank 
of  Louisville  v.  Hall,  8  Bush,  474;  Spalding  v.  Wilson,  80  Ky.,  589. 
For  the  theory  upon  which  the  equitable  doctrine  of  treating  real 
estate  as  partnership  property,  though  the  legal  title  may  be  in  in- 
dividual members  and  not  in  the  firm,  is  that  it  is  so  held  in  trust 
for  the  partnership. 

But  real  estate,  the  title  of  which  has  been  conveyed  to  the  hus- 
band, should  never  be  treated  as  partnership  property,  to  the  exclu- 
sion of  the  widow's  dower  right,  unless  all  the  relations  and 
conditions  upon  which  the  equitable  doctrine  mtjy  be  enforced,  are 
clearly  and  fully  shown  to  exist. 

The  attitude  in  which  C.  T.  ana  G.  W.  Ratcliffe  were  placed  by 
the  deed  of  December  24,  1856,  was  that  of  co-owners  of  the  land, 
not  partners,  and,  besidt*s,  the  purchase  money  was  agreed  to  be  paid 
and  notes  therefor  executed  bv  them  individually,  not  by  the  firm 
of  Ratcliffe  &  Bro. 

It  thus  being  the  case  of  execution  and  delivery  of  a  deed,  the 
legal  effect  of  which  was  to  invest  the  husband  of  appellant  with 
the  absolute  title  to  an  undivided  moity  of  the  land,  without,  so  far 
as  this  record  shows,  any  existing  incumbrance  or  equity,  except 
the  vendor's  lien,  we  do  not  see  why  her  statutory  right  to  dower 
was  not  thereby  and  then  determinately  vested.  ^  , 
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It  is  true  there  is  evidence  showing  the  firm  of  Ritcliff^  &  Bro., 
subsequent  to  the  delivery  of  the  deed,  paid  sonae  of  the  purchase 
money,  »md  that  the  notes  and  iiiortj^ages  on  the  land  were  executed 
to  Edw^ards  and  Steger.for  borrowed  money  applied  to  some  extent 
that  way.  But  it  does  not  appear  the  firm  was  a  party,  to  the*  pur- 
<?hase,  or  primarily  bound  to  pay  any  part  of  the  consideration;  in 
fact,  the  evidence  does  not  clearly  show  the  partnership  l)etwcen 
the  vendees  even  existed  when  the  land  was  purchased  and  con- 
veyed, but,  though  indefinite  and  meagrre  on  the  subject,  tends  to 
show  the  contrary.  Moreover,  it  does  not  necessarily  follow  where 
two  or  more  tenants  in  common  or  joint  tenants  of  a  farm  work 
their  common  property  tojjether  as  partners,  contributinj?  to  the  ex- 
pense and  sharing?  all  profits  and  losses  equally,  that  the  land  is  in 
fact  or  was  intended  to  be  partnership  property.  Lindley  on  Part- 
nership, volume  1,  pajje  651. 

On  the  contrary,  a  partnership  in  the  farming?  business  and  per- 
sonal property  used  iu  carrying  it  on  is  entirely  ccmsistent  with  a 
joint  ownership  of  the  land,  and,  consequently,  when  it  is  purchased, 
agreed  to  be  p^iid  for  and  tiile  conveyed  to  them  individually,  it 
should  be  regarded  as  so  acquired  and  held,  in  the  absence  of  satis- 
factory evidence,  it  was  intended  to  be  partnei-ship  proj)erty.  But 
where  the  title  is  once  vested  in  the  husband,  the  dower  right  of  the 
wife  can  not  in  any  case  be  defeateci  by  subsequent  appropriation  of 
the  land  for  partnership  purposes  by  a  firm  not  in  existence  when 
it  was  acquired.  We  art,  therefore,  of  opinion  ai)pellant  should  not 
be  denied  her  right  on  the  first  ground. 

2.  The  second  ground  involves  construction  of  section  G,  article  4, 
chapter  47,  Revised  Statutes,  now  part  of  the  General  Statutes  as 
follows:  The  wile  shall  not  be  endowed  of  land  sold  but  not  con- 
veyed by  the  husband  before  marriage;  nor  of  land  sold  Oona  jfide 
after  marriage  to  satisfy  a  lien  or  incumbrance  created  before  mar- 
riage, or  created  by  deed  in  which  she  joined,  or  to  satisfy  a  lien  for 
the  purchase  money.  But  if  there  is  a  surplus  of  the  land  or  pro- 
ceeds of  sale  after  satisfying  the  lien,  she  shall  have  dower  or  com- 
pensation out  of  such  surplus,  unlea«<  the  surplus  proceeds  of  sale 
were  received  or  disposed  of  by  the  husbancfln  his  life-time.'' 

At  the  time  the  deed  of  trust  was  executed  there  was  still  a  large 
balance  of  purchase  money  unpaid,  and  a  sale  of  the  land  under  the 
judgment  mentioned  was  nece-sary  to  satisfy  that  debt,  as  would 
have  been  the  case  if  the  hust)and  of  appellant  had  not  made  the 
deed.  So,  whether  in  such  case  a  sale  be  made  in  pursuance  of  a 
deed  of  assignment  or  directly  by  the  husband,  it  must  in  meaning 
of  the  statute  be  regarded  as  made  in  good  faith,  for  that  which  a 
person  is  ieirally  bound  to  do,  as  appears  to  have  been  the  position 
of  appellant's  husband,  can  not  be  said  to  have  been  done  in  bad 
faith.  Nor  does  it  prejudice  a  purchaser  of  land  under  such  circum- 
stances that  the  husband  sells  the  land  for  more  than  the  amount  of 
the  lien.     Marr  v.  Armstrong,  75  Ky.,  248. 

It  seems  to  t)e  also  settled  that  in  case  of  a  judicial  sale  the  wife 
can  not  look  to  the  purchaser,  when  the  land  has  sold  for  more  than 
necessary  to  satisfy  the  liei^.,  her  only  claim  being  against  distribu- 
tees who  have  received  the  surplus.  Tisdale  V.  Kisk,  7  Bush,  139; 
Cantrill  v.  Risk,  7  Bush,  158. 

According  to  the  plain  reading  of  the  section  quoted,  as  well  as 
construction  heretofore  given  by  this  court,  appellant  is  without 
remedy  against  the  present  owner  of  the  land,  for  it  is  in  express 
terms  provided  that  in  such  cases  as  this  the  wife  must  look  for  her 
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dower  or  compensAtion  to  the  surplus  proceeds  of  sale  left  after  satis- 
fying the  lien. 
Judgment  affirnned. 


Nance's  A dm'r  v.  Newport  News  &  Miss.  Valley  B.  R.  Co. 

(Filed  Xov.  12.  1S91— Not  to  be  reported.) 

i.  BiJ  of  cxicplions-^ Pi'xicliie  in  civil  cast's — When  a  party,  desiring  au  ap- 
penl,  tenders  hi.s  bill  of  exceptions  and  evidence  in  the  trial  court  withia 
the  time  allowed  by  law,  and  the  court  takes  time  to  examine  the  bill  before 
signing  and  iiliug  it,  the  orders  of  the  court  should  so  state;  an  order  iu 
such  case  allowing  further  time  within  which  to  complete  the  bill,  is  im- 
proper and  misleading. 

2.  Stime  --l.)\H  X.\mQ  for  filing  the  bill  of  exception  having  been  extended 
until  20th  of  January,  1890,  plaintiff  on  that  day  tendered  the  bill  in  opea 
court,  and  the  court  desiring  time  to  consider  the  bill,  an  order  was  entered 
granting  further  lime  to  complete  the  bill  until  February  3d.  The  next  or- 
der was  entered  June  9th  and  recites  the  bill  was  signed  and  filed.  Held— 
That  the  plaintiff  having  tendered  the  bill  within  the  time  granted  by  the 
court,  had  done  all  that  was  required  of  him;  and  while  the  order  granting 
time  to  complete  the  bill  is  misleading,  yet,  as  it  appears  that  this  was  for 
the  purpose  of  giving  the  court  time  to  consider  it,  the  bill  signed  and  filed 
June  9th  will  be  considered  a  part  of  the  record. 

3.  Pnicthe--Pertm/>toiy  in st ruction --ll  ihe  piaintiti  has  wholly  failed  to 
prove  his  cause  of  action,  a  peremptory  instruction  at  the  conclusion  of  his 
evidence  is  proper;  but  if  the  court  overrules  a  motion  by  defendant  for 
such  instruction,  and  afterwards  becomes  satisfied  that  this  was  error,  it 
may,  at  the  conclusion  of  ail  the  testimony,  set  aside  the  order  overruling 
the  motion  for  such  instruction,  and  order  the  jtiry  to  find  for  defend- 
ant. 

4.  Question  for  juty  —In  an  action  to  recover  damages  for  an  intestate*s 
death,  caused  by  the  alleged  willful  neglect  of  a  railroad  company,  the  ques- 
tion as  to  whether  his  death  was  caused  by  a  certain  beam  of  a  depot  pro- 
jecting out  over  the  track  or  by  other  causes  is  for  the  jury  to  determine. 

5.  Jinikcman  nssnint's  oniinary  risks  incittvnt  to  his  business — A  brakeman,  by 
accepting  employment  as  sach,  assumes  to  run  all  tiie  risks  that  uecesi^anly 
pertain  to  such  employment.  If  heknows,  or  by  theexercise  of  ordinary  care 
for  his  own  safety,  should  know  of  such  risks  and  dangers,  but  nevertheless 
exposes  himself  to  them,  and  death  results,  the  employer  is  not  responsible 
therefor. 

If  a  brakeman,  knowing  that  he  can  not  pass  safely  through  a  tunnel 
standing  eiect  on  the  top  of  a  car,  neglects  to  take  the  usual  precaution  of 
sitting  or  lying  down,  and  is  killed,  his  representative  can  not  recover  for 
such  death. 

6.  Sauw  ~  F resumption— k.  brakeman  is  presumed  to  know  the  character  of 
a  railroad  and  its  mode  of  construction  and  operation;  and  since  bridgeft 
and  tunnels  pertain  to  all  railroaJs  an^  form  a  part  of  them  is  presumed  to 
know  the  usual  dangers  to  be  encountered  in  passing  through  them. 

But  such  knowledge  as  to  the  character  and  construction  of  a  bailding 
used  as  a  freight  depot  is  not  imputed  to  him;  where  parts  of  it  are  so 
constructed  as  to  be  necessarily  dangerous  to  the  brakeman,  and  the  railroad 
company  knows  it,  and  such  parti  are  not  necessary  or  usual  in  the  opera- 
tion of  the  road,  then  a  knowledge  of  the  danger  arising  therefrom  is  not 
imputed  to  the  brakeman. 

7.  Cose — A  beam  of  a  freight  depot  was  left  projecting  out  about  11  or  12 
inches  over  one  of  the  tracks  of  the  railroad  in  such  a  manner  as  to  be  dan- 
gerous to  a  brakeman  on  the  top  of  a  train  moving  on  that  track;  said  beam 
might  or  might  not  be  observed  by  the  brakemen  working  on   trains  about 
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the  depot.  The  evidence  tended  to  show  that  the  intestate  brakeman  was 
killed  by  being  struck  and  thrown  from  a  car  by  said  beam  while  in  the  dis- 
charge of  his  duty;  his  attention  had  never  been  called  to  its  dangerous  lo- 
cation. In  this  action  to  recover  damages  for  alleged  willful  neglect  in 
permitting  said  beam  to  so  project  over  said  track,  Held — That  knowledge, 
caused  by  the  location  of  the  beam,  will  not  be  imputed  to  the  brake- 
man,  and  he  had  a  right  to  presume  that  the  depot  was  so  constructed  as  to 
render  it  reasonably  safe  to  those  operating  cars  in  it;  contributory  neg- 
ligence can  not  be  pleaded  as  a  defense  to  this  action  for  willful  neglect. 

Humphrey  &  Davie  for  appellant. 

Bullitt  A  Shields  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judjye  Pryor. 

*  The  time  given  for  filing  the  hill  of  exceptions,  as  appears  from 
the  orders  made,  was  extended  from  time  to  time  and  tiie  bill  was 
not  signed  when  made  up  until  the  2d  of  June,  IHOO.  The  motion 
for  a  new  trial  was  made  on  the  2d  of  December,  1889,  and  time 
^iven  until  the  IGth  of  December  to  prepare  the  bill.  On  the  IGth 
of  December  the  time  was  extended  until  the  (5th  of  January,  1890, 
and  on  the  (Jth  the  time  was  further  extended  to  the  20th  of  January, 
and  on  that  dixy  the  plaintiff,  by  counsel,  tende-ed  the  bill  with  the 
testimony  and  then  follows  the  order  that  pr(j<luces  the  trouble  in 
the  record  and  is  as  follows:  "On  motion  of  plaintiff  it  is  ordered 
that  time  be  given  until  the  3d  of  February  to  complete  the  bill,'' 
and  then  follows  an  order  showing  that  the  bill  was  not  signed 
until  the  9th  of  June. 

If  the  bill  was  really  tendered  on  the  20th  of  January,  1890,  it 
must  then  be  regarded  as  C()mj)lete,  and  there  was  no  ne^cessity 
for  any  further  order.  The  plaintiff  bail  done  all  that  was  required 
and  if  it  was  not  tiled  it  was  the  neuh-ct  of  the  court  and  not  the 
liti«:ant  that  prevented  the  tiling.  If  the  order  extending  the  time  for 
filing  until  theJid  of  February  .^tood  alone  it  would  indicate  that  the 
bill  had  not  been  conipletecl  on  the20th  of  January,  but  this  isexplained 
by  the  bill  of  exceptions,  siguKl  by  theju.lge,  that  shows  the  appellant 
had  tendered  a  complete  bill  on  the  20th  of  January.  That  part  of  the 
bill  reads  **further  time  to  the  20th  of  January,  1890,  was  given  by  the 
court  to  the  plaintiff  within  which  to  prepare  and  tender  her  bill  of 
exceptions  and.evidence  herein,  and  now,  and  within  timeso granted 
for  the  preparation  and  tenderer  of  such  bill  and  evidence,  comes 
plaintiff,  by  counsel,  and  tenders  this  her  bill  of  exceptions  and 
evidence  herein,  Ac,  all  in  open  court  and  in  the  presence  of  defend- 
ant's counsel ''  This  explains  thf^  orders  matJe  in  the  case  and  the 
fact  appears  that  the  bill  was  really  lendered  on  the 20th  of  January, 
and,  therefore,  the  bill  must  be  regarded  as  a  part  of  the  record  and 
the  case  heard  on  the  nierits.  It  may  i>e  proper  to  suggest  that 
where  a  bill  is  in  fact  tendered  for  filing,  and  the  judge  requires  time 
to  examine  it,  the  order  should  so  recite  instead  of  an  order  extend- 
ing the  time  to  complete  the  bill.  Many  cases  come  up  fr  )m 
the  Jefferson  Circuit  with  these  confused  ordei's  and  it  would 
save  much  trouble  to  this  court, an<l  at  the  same  time  secure  the 
right  of  an  appeal  to  the  litigant,  if  the  orders  are  ma<le  in  such  a 
way  as  to  sliow  what  in  fact  transpired  in  the  court  below. 

This  is  an  action  by  the  ad.ninistrator  of  (jreorge  L.  Nance 
against  the  Newport   News  and  Mississippi  Valley  Company  for 
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alleged  damages  caused  by  the  willful  neglect  of  the  company, 
resulting  in  the  death  ot  plaintiff's  intestate.  After  issue  joined 
and  when  the  plaintiff  had  .concluded  her  testimony  the  defense 
moved  for  a  non-suit,  and  that  motion  was  overruled.  The  defense 
then  introduced  its  testimony,  and  when  all  the  testimony  was  in 
the  motion  for  a  peremptory  instruction  was  again  made  and  the 
jury  instructed  to  find  for  the  defendant.  It  is  seldom  that  a  case  is 
taken  from  the  jury  after  testimony  is  heard  on  both  sides,  as  such  a 
practice  might  often  induce  the  judge  to  try  the  issue  of  fact  instead 
of  the  jury,  and  hence  the  rule  is  to  order  a  non-suit  on  the  m«»tion 
of  the  delendant,  where  the  plaintiff  is  through  with  his  testimony, 
and  there  is  an  absence  of  proof  to  sustain  his  cause  of  action,  yet 
if  the  judge  becomes  satisfied,  after  the  miction  for  a  non-suit  is 
overruled,  that  he  was  in  error,  w^^  see  no  reason  why  tlie  order 
overruling  the  motion  should  not  be  set  aside  and  a  peremptory 
instruction  given. 

After  considering  the  testimony  for  the  plaintiff  in  this  ca.«e  we 
are  satisfied  the  issue  of  fact  should  have  g(;iie  to  the  jury. 

The  plaintitt''s  intestate,  at  the  time  of  his  death,  was  working  in 
the  freij^ht  yard  of  the  appellee.  There  was  a  building  that  had 
been  used  for  other  purposes  converted  into  a  freight  depot  by  this 
company.  It  was  about  150  feet  long  and  about  80  feet  wide,  the 
rool  was  low  and  a  projecting  beam  extended  out  or  over  a  portion  of 
one  of  the  sidetracks  that  was  danererous  to  one  standing  on  top  of 
a  car  as  it  passed  under  it.  It  is  claimed  that  the  intestate,  who  was 
a  brakeman,  was  on  top  of  the  car,  where  it  was  his  duty  to  be,  and 
that  he  was  kiujcked  off  by  this  projecting  beam  and  killed,  and 
there  is  testimony  conducing  to  show  that  this  aiused  his  death. 
It  is  maintained  on  the  other  hand  by  the  appellee  that  his  death 
is  to  be  attributed  to  other  causes,  a  fact  a  jury  must,  however,  de- 
cide and  not  this  court.  It  is  also  insisted  that  if  the  intestate  lost 
his  life  as  is  alleged,  he,  being  at  the  time  in  the  employ  of  the 
company,  assumed  to  run  all  risks  that  necessarily  pertain  to  such 
an  employment,  and  that  if  he  knew,  or  by  the  exercise  of  ordinary 
care  for  his  own  safety  should  have  known,  the  danger,  but,  never- 
theless, exposed  his  person  to  the  danger,  it  is  the  fault  of  the  intes- 
tate and  not  that  of  the  company.  The  rule  of  law*,  we  think, 
is  correctly  slated,  but  its  application  to  the  '^ase  Ijelore  us  is  the 
question  involved.  In  the  case  of  Hughes  v.  C,  N.  O.  &  T.  P.  R.  R. 
Co.,  13  Ky.  Law  Rep.,  72,  where  a  brakeman  was  killed  in  passing 
through  a  tunnel  that  was  too  low  for  one  to  stand  on  top  of  a  i*ar 
and  pass  under,  it  was  said  by  this  court  that  *'if  the  decedent, 
knowing  that  he  could  not  pass  through  the  tunnels  standing  on  tt)p 
of  the  car,  neglected  to  take  the  usual  precaution  of  sitting  or  lying 
down  there  can  be  no  recovery.'' 

In  all  such  cases  it  has  been  held  that  the  brakemen  must  be  pre- 
sumed to  be  ac^quainted  with  the  character  of  the  road  and  its  mode 
of  construction,  and,  therefore,  assumes  to  risk  such  danger  to  his 
person  originating  from  such  causes  and  must  himself  avoid  the 
danger.  In  the  present  case  the  appellant's  intestate  had  been  in 
the  employ  of  the  company  about  two  months.  This  beam  pro- 
jected about  12  inches  over  one  of  the  side  tracks  or  the  edge  of  the 
cars  as  they  passed.  There  were  other  tracks  within  the  same 
building.  The  cars  of  the  appellee  differed  in  height,  and  the  ques- 
tion arises  whether  the  intestate  must  be  presumed  to  know  of  this 
danger  by  reason  of  the  employment  and  had  assumed  the  risk. 
Whether  this  projecting  beiim  was  such  an  obstruction  as  should 
have  been  observed  by  one  exercising  proper  precaution  for  his  own 
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safety,  is  not  a  question  involved  in  this  issue,  as  the  means  of  Icnow- 
injf  the  danger  if  th6  intestate  had  exercised  ordinary  diligence  will 
not  defeat  a  recovery  where  willful  neglect  appears.  Nor  will  it  be 
presumed  that  he  knew  the  danger  as  in  the  case  of  a  tunnel  or  ia 
passing  bridges,  where  the  roof  or  covering  is  so  low  as  to  endanger 
the  lives  of  those  on  top  of  a  car  as  it  passes  over. 

Tunnels  and  bridges  pertain  to  all  roads,  form  a  part  of  the  road 
Itself,  and  in  operating  trains  the  brakemen  must  r>e  presumed  to 
know  the  mode  of  construction  and  the  danger  in  passing  through 
or  over  them.  Not  so  with  a  building,  although  used  as  a  depot, 
where  parts  of  it  are  necessarily  known  to  be  dangerous  to  the  em- 
ployer and  that  part  of  it  constituting  the  danger  not  necassary  or 
used  in  the  operation  of  the  road. 

In  this  case  jui  old  warehouse  was  constructed  into  a  depot,  with 
this  projecting  beam,  that  was  a  part  of  the  building,  left  hanging  or 
projecting  over  the  side  track  or  car  in  passing  about  11  or  12  inches, 
that  might  or  not  he  observed  by  those  in  its  employ.  The  atten- 
tion of  the  intestate  had  never  been  called  to  the  danger.  He  had 
the  right  to  presume  that  the  projecting  timt>er  above  his  head  was 
of  such  a  character  as  to  make  it  reasonably  safe  to  those  employed 
in  operating  the  cars  within  the  yard.  He  was  not  required  to 
measure  with  his  eyes  or  otherwise  the  length  of  this  beam  in 
order  to  ascertain  whether  or  not  it  would  reach  the  car  as  it  passed, 
and  if,  without  knowledge  of  the  obstruction  and  the  dapger  attend- 
ing it,  he  lost  his  life  by  reason  of  it,  when  discharging  a  duty  he 
owed  the  company  as  its  employe,  the  company  is  liable  The  doc- 
trine of  contributory  neglect  has  no  applic;ition  here.  The  action  is 
under  the  statute  and  the  recovery  must  be,  if  any  is  had,  for  willful 
neglect. 

If  the  intestate  knew  this  beam  was  so  located  as  to  endanger  his 
llf^^  and  voluntarily  assumed  to  discharge  his  duty  by  placing  him- 
self in  a  position  Where  he  must  have  known  that  great  bodily  injury 
must  result,  then  his  representative  can  not  recover,  or  if  he  had  been 
informed  of  the  danger  by  the  company,  no  recovery  can  be  had. 
The  fact  that  he  might  have  discovered  the  dangdr  by  the  exercise 
of  ordinary  care  is  no  defense  to  this  character  of  action. 

The  judgment  below  is  reversed,  with  directions  to  award  a  new 
trial  and  for  proceedings  consistent  with  this  opinion. 


Coats'  ex'or  v.  L.  &.  N.  R.  R.  Go. 
{Filed  Nov.  21,  1891.) 

1.  1Vt7/s — iVwA'  of  constiuction — A  will  should  not  be  so  constrned,  where 
the  meaning  of  the  lanf^uage  used  is  doubtful,  as  to  render  one  of  its  pro- 
-visions  inconsistent  with  or  repugnant  to  others  when  such  construction 
necessarily  defeats  the  plain  intention  of  the  testator. 

2,  Same — Life  estate  with  absolute  po7ver  of  disposal — A  devise  of  real  and 
personal  property  to  one  for  life,  with  absolute  and  unlimited  power  of  sale 
and  disposal  during  life,  does  not  vest  the  devisee  with  a  fee-simple  estate. 
In  all  cases  the  intention  of  the  testator  must  prevail  if  the  devise  be  one 
permitted  by  law. 

Testator,  after  directing  his  debts  paid,  <fec..  devised  all  the  remainder 
of  his  estate,  real  and  personal,  and  of  every  description,  to  his  wife,  to  be 
at  her  absolute  disposal,  to  sell,  convey,  itc,  as  she  may  deem  proper  during 
her  life-time,  without  restraint,  she  to  receive  all  rents,  dividends,  dbc,     *    * 
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or  to  conyert  the  same  into  monej,  or  other  investments  at  her  discretion, 
and  after  her  death  the  remainder  of  the  estate  nnexpeuded  by  her  to  go^ 
Ac.  //t'/</— That  the  wife  took  a  life  estate  with  unlimited  power  of  dispo- 
■&L  darin(^  her  life. 

S.  Same — Authority  &f  life  tenant  fo  appoint  agent  ta  exercise  pataer  of  disposal 
— The  pawer  of  disposal  conferred  on  the  devisee  by  such  will,  is  for  the 
exclusive  benefit  of  the  devisee  and  not  for  those  in  remainder.  The  devi- 
see had  the  right,  therefore,  to  appoint  an  agent  to  manage  and  transfer 
and  convey,  during  her  life,  any  part  of  the  estate  devised,  just  as  she  would 
have  done  herself. 

4.  Cusf  —  K  widow,  to  whom  her  husband^s  estate  had  been  devised  for  life, 
with  unlimited  power  of  disposal,  appointed  an  attorney  in  fact  to  man- 
age, transfer  and  convey  the  estate  just  as  she  could  have  done.  The  at- 
torney took  possession  of  certain  certificates  of  stock  in  appellee^s  com- 
pany, which  he  presented  at  the  office  of  the  company,  accompanied  by  his 
power  of  attorney.  At  his  request  the  certificates  were  canceled  and  new 
ones  issued  to  the  parties  to  whom  the  attorney  had  sold  same.  The  attor- 
ney never  having  accounted  to  the  widow  for  the  proceeds  of  the  stock,  this 
suit  was  instituted  after  her  death  to  compel  appellee  to  account  for  same 
to  the  testator's  estate.  Ilc/tf — That  there  being  no  allegation  that  appellee 
knew  or  had  notice  of  the  intention  of  the  attorney  in  fact  to  defraud  the 
estate,  and  the  latter  being  authorized  by  the  power  of  attorney  to  make  such 
transfer,  the  company  is  not  liable  for  the  loss  to  the  estate  that  resulted 
from  the  sale  and  transfer. 

Hargis  &  Eastin,  Orlando  P.  8ehraidt  and  Paxton  &  Warring- 
ton for  appellant. 

Russell  Houston  and  Lyttloton  Cooke  for  appellee. 

Appeal  from  Ijouisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Matthew  II.  Coats  died  in  July,  1888,  in  the  city  of  Covington, 
leavinjc  his  widow,  Btnilah  Coats,  survivin":  him.  He  owned  a  con- 
siderable estate  that  he  disposed  of  by  his  last  will,  by  the  terms  of 
which  Ids  widow  bcamethe  principal  devisee. 

He  left  no  children,  and  the  extent  and  character  of  the  estate  de- 
vised to  his  wife  is  the  subject  matter  of  this  controversy.  The 
provisions  of  the  will  necessury  to  be  considered  are  as  follows:  First, 
I  direct  that  all  my  just  debts  and  funeral  expenses  be  promptly 
paid.  Second,  I  hereby  bequeath  to  my  beloved  wife,  Beulah  W. 
Coats,  all  the  remainder  of  my  estate,  real  and  personal,  and  of  every 
description,  and  all  1  niay  hereafter  acquire,  to  be  at  the  (her)  abso- 
lute disposal  to  sell,  convey,  transfer  or  expend  as  she  may  deem 
proper  durinj:  her  life-time,  without  restraint,  she  to  receive  all 
rents,  dividends  or  interest  on  investments,  or  to  cvmvert  the  same 
into  money  or  other  investments  at  her  discretion;  and  after  her 
death  the  remainder  of  my  estate  unexpended  by  her  I  devise  and 
bequeath  as  follows:  First,  To  the  payment  of  the  just  debts  and  fu- 
neral expenses  of  my  wife;  next,  at  the  sugofestiou  and  with  the 
concurrence  of  my  wife,  I  becjueath  to  the  asylum  for  aged  men, 
located  on  McMillen  street,  Cincinnati,  Ohio,  the  sum  of  $oO().  All 
the  rest  and  remainder  of  my  estate,  and  with  the  full  concurrence 
of  my  wife  herein,  I  devise  and  bequeath  as  follows,  i&c:  The  testator 
then'proceeds  to  make  specific  devises  to  various  psrsins  who  are 
related  by  blood,  some  to  the  wife  and  others  to  the  testator,  giving: 
one-half  to  his  own  kindred  and  the  other  half  to  the  kindred  of  the 
wife.    He  then  says:  In  making  the  above  bequests,  **I  have  recog- 
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nized  the  riKht  of  my  wife  to  dispose  of  one-half  of  the  estate,  re- 
fifarding  her  as  a  full  partner  with  me  in  property  as  well  as  in 
aflfection.". 

The  widow  was  left  sole  executrix  of  th«  will,  and  (jualified  with- 
out givinj?  security,  such  bein^  the  requast  of  the  testator,  and  the 
estate  parsed  into  her  hands.  At  the  date  of  her  qualitication  she 
was  near  eighty  years  of  age,  and  in  a  few  days  after  she  qnalitied 
as  executrix  she  gave  to  Benj.  E.  Hopkins  a  power  of  attorney,  by 
which  she  invested  him  with  the  full  power  to  transact  all  her  busi- 
ness as  executrix  as  well  as  that  in  her  individual  right.  He  was 
empowered  to  sell  and  dispose  of  all  the  notes,  bills,  bonds,  stocks, 
4&e ,  and  to  do  all  acts  that  she  herself  could  do  in  the  premises. 
The  power  of  attorney  is  as  follows:  For  me  and  in  my  name,  place 
and  stead,  individually  and  as  executrix  as  aforesaid,  to  collect  by 
suit  or  otherwise,  and  upon  payment  to  him  to  receipt  for  by  release 
under  seal,  or  otherwise,  all  debts  and  demands  whatsoever  due  or 
owing,  or  that  may  become  due  or  owing,  to  me  individually  or  as 
executrix  as  aforesaid,  whether  such  ciebts  and  demands  snail  be 
upon  bills,  notes,  bonds,  stocks,  rents,  accounts,  judgments  or 
claims,  or  upon  any  other  kind  or  evidence  of  indebted r)(*ss;  and  to 
receive  and  receii)rfor  any  and  all  such  evidences  of  indebtedness, 
or  any  stock,  bonds,  deposits,  money  or  personal  property  or  effects 
of  any  kind  due  or  to  bc^come  due  or  belonging  to  me  individually 
or  as  executrix  as  aforesaid,  whether  in  Kentucky,  or  in  Ohio,  or 
elsewhere,  to  compromise  and  setde  any  and  all  disputed  claims,  to 
vote  s.i id  slock,  to  draw  and  endorse  checks  and  bills  of  exchange, 
to  endorse  promissory  notes  and  to  waive  demand,  notice  and  pro- 
tect of  all  such  papers,  to  make  and  execute  any  and  all  contracts 
and  leases,  to  assign,  pledge,  sell  and  dispose  of  notes,  bills,  stocks 
and  bonds,  to  deposit  money  in  bank  and  sign  cheV-ks  therefor,  and 
generally  to  transact  any  and  all  business  of  mine  individually,  or 
as  executrix  as  aforesaid,  giving  and  granting  unto  my  said  attorney 
full  power  and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever,  requisite  and  necessary  to  be  done  in  and  about 
the  i^remises,  us  fully,  to  all  intents  and  purposes,  as  1  might  or  could 
do,  if  personally  present,  with  full  power  of  substitution  and  revo- 
cation; hereby  ratifying  and  confirming  all  that  my  said  attorney 
or  his  sulwtitute  shall  lawfully  do,  or  cause  to  be  done,  by  virtue 
hereof',  either  for  me  individually  or  as  executrix  as  aforesaid. 

'*In  witness  whereof,  I  have  hereunto  set  my  hands  and  seals  this, 
Ac.'' 

Signed  by  the  widow,  iVrc. 

In  the  items  of  the  personal  property  that  passed  by  the  will  of  the 
testator  were  one  hundred  shares  of  the  capital  stock  of  the  appel- 
lee. This  stock  Hopkins  obtained  the  y)()ssession  of,  ana  having 
sold  it,  the  stock  was  transferred  to  the  purchaser  on  the  books  of 
the  corporation,  and  the  old  certificates  taken  up.  The  widow  hav- 
ing died,  Hopkins  and  the  appellant,  \Villiam  G.  Allen,  qualified  as 
executors  of  the  will  of  the  testator,  and  shortly  after  Hopkins  becom- 
ing insolvent,  was  removed  by  the  Kenton  County  Court,  and  Al- 
len, theapi>ellaijt,  left  the  sole  executor. 

The  present  petition  was  then  tiled  by  Allen,  as  executor,  against 
the  appellee,  in  which  it  is  alleged  that  the  attorney  in  fact,  Benj. 
JE.  Hopkins,  without  the  knowledge  or  consent  of  the  widow,  Beu- 
lah  W.  Coats,  obtained  possession  of  tht^se  certificates  of  stock,  and 
sold  the  same  during  her  life-time.  That  he  pres^^nted  the  certifi- 
cates, accompanied  by  the  power  of  attorney  referred  to,  at  the  of- 
fice of  the  appellee  and  signed  the  printed  endorsement  on  the  back 
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of  the  certificates  as  follows:  "Matthew  H.  Coats,  deceased,  by  Beu- 
lah  W.  Coats,  executrix,  by  Benj.  E.  Hopkins,  attorney  in  fact,  per 
W.  H.  Coon,  attorney." 

That  Hopkins  requested  the  certificates  to  be  canceled  and  new 
certificates  issued  in  the  name  of  the  parties  who  had  made  the  pur- 
chase. That  the  nppeJlee  permitted  the  transfer,  canceled  the  old 
and  issued  new  certificates  as  Hopkins  retjuested,  and  thereby  en- 
abled him  to  make  the  sale,  and  apppropriate  the  proceeds  to  his 
own  use,  which  he  did,  and  the  entire  amount  was  lost  to  the  widow 
and  the  estate  of  the  testator. 

It  is  charj^ed  that  in  this  manner  the  appellee  enabled  Flopkins  to 
defraud  the  estate,  and,  therefore,  he  asks  that  the  appellee  be  com- 
Delled  to  reissue  the  stock  or  account  for  its  value,  and  the  dividends 
declared  since  the  date  of  the  transfer.  There  is  no  allegation  of 
fraud  (m  the  part  of  the  appellee  or  that  the  company  or  any  of  its  of- 
ficers knew  of  any  purpose  on  the  part  of  Hopkins  to  defraud  the 
widow  or  the  estate  of  her  husband,  the'testator.  There  was  a  de- 
murrt^r  filed  to  the  petition  by  the  appellee,  and  the  demurrer  sus- 
tained and  the  petition  dismissed 

It  is  insisted  by  counsel  for  the  appellant  that  the  widow  of  the 
testator  held  only  an  estate  for  life  in  the  property  devised,  with 
the  discretionary  power  of  disposal,  and  that  the  exercise  of  this 
discretion  could  not  be  given  to  another,  and,   therefore,  the  sale 
and  transfer  of  the  stock  by  the  attorney  in  fact  was  void,  and  if  not, 
all  the  estate  that  could  pass  by  it  was  the  life  interest  of  the  widow; 
that  the  appellee  is  chargeable  with  notice  of  the  extent  of  the 
power  conferred  on  the  widow,  and,  in  addition,  it  is  said  on  legal 
transfer  of  the  stock  was  in  fact  made  by  the  agent  or  attorney.    On 
the  other  hand,  it  is  maintained  by  counsel  for  the  appellee  that  the 
devise  to  the  widow,  with  the  unlimited  power  of  disposition  during 
her  life-time,  carries  with  it  a  fee,  and  the  remainder  over  is  void, 
because  the  tenant  in  fee  has  the  whole  estate;  and  if  such  is  not  the 
proper  construction,  then,  as  the  power  to  sell  was  without  restraint 
and  for  the  benefit  of  the  life  tenant,  her  right  to  appoint  an  attorney 
with  the  power  to  sell,  if  she  saw  proper,  can  not  be  questioned. 
The  rule  that  a  remainder  can  not  be  limited  on  an  estate  in  fee  will 
not  be  controverted,  but  the  question  is,  does  this  rule  apply  to  the 
will  that  is  before  us  for  construction?    It  must  be  conceded  that 
authorities  entitled  to  great  weight  have  been  referred  to,  conduc- 
ing to  sustain  the  contention  of  appellee's  counsel  that  the  devise  in 
this  case  to  the  widow  passed  the  fee.    The  opinion  of  Chancellor 
Kent,  in  the  case  of  Jackson  v.  Bobbins,  16  Johnson,  r>82,  held  that 
the  devise  passed  the  fee  and  the  remainder  over  void'  upon  this 
provision  of  a  will,  where  the  testator  devised  **all  his  real  and  per- 
sonal estate  whatsoever,  unto  his  wife  Sarah,  to  hold  the  same  to 
her,  her  executors,  administrators  and  assigns,  and  in  case  of  her 
, death  without  giving,  Ac,  by  will  or  otherwise,  selling  or  assigning 
the  estate,  then  to  his  daughtei-s,"  &c. 

That  case,  it  seems  to  us,  should  not  control  in  its  application  the 
decision  of  the  case  being  considered.  There  is  no  attempt  there  to 
create  a  life  estate,  or  language  used  that  would  authorize  the  infer- 
ence that  such  was  the  intention  of  the  testator.  There  was  no 
power  conferred  that  upon  the  failure  to  exercise  it  the  estate  at 
the  death  of  the  first  taker  passed  to  another,  as  in  this  case.  It 
is  true  the  absolute  power  to  sell  and  transfer  is  given  the  widow 
during  her  life-time,  and  while  more  apt  language  might  have  been 
used  in  creating  the  life  estate  and  removed  all  necessity  for  con- 
struction that  such  WAS  the  evident  purpose  of  the  testator. 
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In  othor  words,  if  the  testator  had  said,  "I  devise  this  estate  to 
my  wife  for  her  life,  with  the  absolute  and  unrestrained  power  to 
sell  and  dispose  of  it,  if  she  sees  proper,  and  what  remains  at  her 
death  unexpended  by  her,  I  devise  to  A."  The  same  meaning:  and 
intention  on  I  he  part  of  the  testator  would  be  expressed,  as  in  the 
provisions  of  the  will  before  us. 

His  wife  must  have  been  the  principal  object  of  his  bounty,  and 
it  was  his  intention  to  vest  in  her  the  power  to  sell  any  part  of  the 
estate  devised  during  her  life. 

He  had  consulted  her  in  regard  to  his  will,  and  reeopfnizing  her 
right  to  one-half  of  ihe  estate,  that  the  labor  of  each  had  no  doubt 
contributed  to  acquire,  he  devised  the  estate  left  unexpended  by  her 
in  equal  portions  between  their  relatives,  giving  one-half  to  his  wife's 
kindred.  It  was  not  his  purpose,  however,  in  ci eating  the  remain- 
der to  restrain  his  wife  in  her  right  to  use  the  estate  during  her  life,, 
in  any  manner  she  saw  proper,  but  gave  her  the  expresa  power  to 
sell,  convey,  transfer  or  expend  it  during'  her  life-time  without  re- 
straint, if  she  desired  to  do  so,  and  of  the  rents,  dividends  and  in- 
terest on  investments,  she  could  invest  at  her  discretion,  and  after 
her  death  the  remainder  nnej-pended  be  devised  to  their  kindred. 

She  was  accountable  to  no  one,  if  she  sold  the  estate  and  applied 
the  proceeds  as  she  saw  proper.  The  exercise  of  the  power  was  for 
her  benefit  alone  and  not  for  those  in  reinainder.  They  could  not  have 
prohibited  its  exercise  by  her  unless  her  mind  had  become  so  im- 
paired as  to  prevent  herefrom  controlling  and  disposing  of  such  an 
estate.  The  entire  property  wiis  devised  to  her  that  she  might  use 
and  dispose  of  it  as  she  saw  pro[»er  during  her  life-time. 

The  words  as  ahe  sair  proper  and  wiihoiif  restraint  show  a  mani- 
fest purpose  on  tiie  part  of  the  testator  that  this  right  of  disposal  on 
the  part  of  the  wife  should  be  unlimited,  and  upon  her  failure  to 
exercise  the  power  depended  the  rights  of  those  in  remainder. 

In  Anderson  v.  llalPsadmV,  80  Ky.,  91,  a  case  similar  in  many 
of  its  featnrt»s  to  this  case,  it  was  held  that  the  testator  intended  to 
create  a  less  estate  in  his  wife  than  a  fee-simple.  In  that  case  the 
devise  was:  **I  give  to  my  wife  all  my  prof)erty,  real  and  personal, 
giving  her  the  right  to  sell  and  re-invest  as  she  may  desire,  any  part 
of  the  same  for  her  own  separate  use  and  benefit,  and  at  her  death  ihe 
estate  undisposed  of  to  go  to  my  three  daughters.'^  This  court,  in 
considering  the  entire  will,  said,  that  to  hold  the  devise  as  passing 
the  fee*,  would  be  to  defeat  the  plain  intention  of  the  testator. 

The  case  of  McCullough's  adm'r  v.  Anderson,  11  Ky.  Law  Rep., 
93.9,  the  devise  was:  '*To  my  most  i)reei<)us  and  well  beloved  wife  I 
give  during  her  life  all  my  estate,  real  andpersonal,  whether  In  pos- 
session or  action,  with  full  power  to  and  ample  authority  to  dispose 
of  the  whole  of  it  as  she  pleases;  at  her  death  should  she  not  have 
previously  made  a.  testamentary  dis.ribution  of  all  remaining  un- 
disposed of  by  her,  I  desire  that  such  remainder  shall  be  distributed 
as  herein  directed.'' 

In  a  controversy  between  the  devisees  of  the  testator  and  the  heirs 
of  his  widow,  as  to  the  right  of  property  in  that  part  of  the  estate 
left  by  the  widow,  it  was  held  that  the  devisees  were  entitled  and 
not  the  heirs  of  the  wife;  that  the  wife  took  a  life  estate,  with  the 
power  to  convert  it  into  a  fee,  that  she  failed  to  exercise. 

In  the  present  case  the  devisor  wished  his  wife  to  appropriate  all 
of  the  estate  she  desired,  by  sale  or  otherwise.  This  she  was  em- 
powered to  do  durir^g  her  life,  and  is  virtually  a  devise  similar  to 
that  in  McCuUough  v.  Anderson. 

The  testator  evidently  attached  some  importance  to  the  words 
36 
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during  her  life-time.  If  not,  the  language  is  mere  surplusage,  and 
to  arrive  at  their  true  meaning  we  havfe  only  to  read  the  entire  will 
to  ascertain  the  intention  of  the  testator.  He  appointed,  at  the 
death  of  the  wife,  other  executors  to  distribute  the  property  that 
was  left  to  those  in  remainder,  and  it  is  immaterial,  in  arriving  at 
the  meaning  of  the  testator,  whether  the  gift  was  for  the  life  of  the 
wife,  with  the  power  of  alienation;  or  to  the  wife,  with  the  power 
to  dispose  of  the  estate  during  her  life. 

A  fair  construction  of  the  will  in  question  will  not  authorize  the 
legal  conclusion  that  the  testator  gave  the  absolute  estate,  in  the  first 
place,  to  his  wife,  and  by  a  subsequent  provision  took  it  from  her 
for  those  in  remainder,  nor  should  any  court  hold,  where  the  mean- 
ing of  the  language  used  is  at  least  doubtful,  that  one  provision  of  a 
will  is  repugnant  to,  or  inconsistent  with,  another  provision,  when 
in  so  doing  it  necessarily  defeats  the  plain  intention  of  the  testator. 
In  determining  this  to  be  a  life  estate  in  the  wife,  both  devises  are 
made  consistent  and  the  intention  of  the  testator  elfectuated. 

It  is  said  by  the  appellant's  counsel  that  the  power  of  disposition 
by  Beulah  Coats,  the  widow,  was  discretionary,  and  in  transferring 
or  conveying  the  estate  intrusted  to  her  she  could  not  lawfully  dele- 
gate the  exercise  of  this  discretion  to  Hopkins.  There  was,  in  one 
sense,  a  trust  by  reason  of  this  provision  of  the  will,  for  so  long  as 
she  held  the  property  undisposed  of,  it  was  for  the  benefit  of  those 
in  remainder  at  her  death,  but  when  selling  the  corpus  of  the  estate, 
she  was  executing  the  power  for  her  own  benefit.  U  she  had  plen- 
ary power  to  sell  and  transfer  this  estate,  or  any  part  of  it,  not  for 
those  in  remainder  but  for  her  own  t)eneflt,  and  did  so,  either  in 
person  or  delegated  that  power  to  an  agent,  when  he  might  deem  it 
necessary  to  sell,  we  can  not  pen  eive  in  what  manner  any  trust  or 
confidence  reposed  in  her  by  the  testator  has  been  abused.  The  sale 
of  the  proi)erty  affected  those  in  remainder  by  depriving  them  of 
any  interest  in  it,  and  tiie  right  to  do  so  was  expressly  given  by  the 
w^ill. 

The  power  to  sell  an  estate  for  the  benefit  of  another,  or  those  in 
remainder,  would  be  in  the  nature  of  a  trust;  but  the  unlimited 
power  to  sell  for  one's  own  benefit,  and  that  power  to  be  unre- 
strained, can  not  well  create  a  trust  as  to  any  one  else,  and  with 
such  plenary  power  the  widow  had  the  same  right  to  delegate  this 
power  to  another,  to  sell  for  her  when  he  saw  proper,  that  she  would 
have  had  in  triving  the  power,  if  there  had  been  noremainder. 

The  power  to  sell  in  this  case  was  absolute  and  to  sell  for  herself 
and  not  for  any  one  else.  The  time  of  selling,  the  place  of  selling 
and  the  mode  of  selling  could  be  determined  by  an  agent  author- 
ized to  sell,  at  a  time  anti  place  and  upon  such  terms  as  he  saw 
proper,  for  the  reason  that  this  estate  was,  by  the  provisions  of  her 
husband's  will,  at  her  absolute  di.sposal  to  selt.^  conve//^  trans^fer  or 
expend  ai<  she  may  deem  proper  during  her  life-time^  without  re- 
straint, <fec. 

The  purpose  of  the  husband  was  to  give  to  the  wife  the  same 
power  that  he  could  have  exercised,  with  reference  to  this  estate, 
during  his  life,  with  the  exception  of  the  right  to  devise  it.  She 
was,  at  the  date  the  will  was  made,  near  eighty  years  of  age,  and 
must  of  necessity  have  required  an  agent  to  dispose  of  and  control 
the  estate,  lie  believed,  no  doubt,  that  the  devisees  would  not  be 
molested  in  the  prof)erty  they  then  held  possession  of,  to  which  he 
had  title;  nor  does  it  appear  that  his  confidence  has  been  misplacecL 

It  is  true  the  will  provides  that  she  is  to  receive  all  rents  divi- 
dends, or  interest  on   investments,  or  to    convert  the  same  into 
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money. or  other  iovestments  at  her  discretion;  but  this  does  not 
affect  the  question  of  her  rig'ht  to  alienate  and  transfer  the  estate, 
for  in  this  she  was  unrestrained,  and  no  broader  power  could  have 
been  conferred. 

It  is  manif^^t  that  the  power  of  attorney  executed  to  Hopkins" 
authorized  him  to  make  this  sale  and  transfer  of  the  railroad  stock, 
and  it  is  admitted  that  he  did  make  the  sale,  receive  the  proceeds 
and  that  the  certificates,  in  the  name  of  the  testator,  were  surren- 
dered to  the  corporation.  There  is  no  fraud  alleged  on  the  part  of 
the  appellee,  nor  any  averment  that  it  knew  of  the  manner  in 
which  this  stock  was  obtained  from  Beulah  Coats. 

Hopkins  held  the  power  of  attorney  and  the  stock  in  his  posses- 
sion when  it  was  sold  and  transferred.  The  evidence  of  his  rijj^ht  to 
sell  was  in  the  power  of  attorney,  and  of  the  right  of  the  widow  to 
^ive  il,  on  the  lace  of  the  husband's  will,  and  we  perceive  no  reason, 
therefore,  for  making  the  appellee  liable  for  this  stock.  Whether 
the  mode  of  transfer  was  or  not  defective  is  immaterial.  That  it 
was  sold  and  transferred  by  Hopkins,  under  that  power  from  the 
widow,  is  conceded,  and  if  there  was  fraud  in  obtaining  it  by  Hop- 
kins, or  in  obtaining  the  stock,  the  appellee  was  no  party  to  it. 

Judgment  affirmed. 


Bardstown  &  Qrkex  RrvER  TrRNPiKE  Road  Company  v. 
Howell's  adm'r. 

(.Filed  Nov.  12,  1891— .Yo^  to  be  reported.) 

1.  Revivor — Poiver  of  execu/or  of  executor — Where  an  executor  who  as  such  is 
prosecutiDg  an  action,  dies,  his  personal  representative  has  no  right  to  cause 
aach  action  to  be  revived  in  his  name  and  an  order  of  revivor  in  the  name 
of  the  second  executor  Is  void. 

2.  Same — Limitaiicn — After  one  year  has  elapsed  from  the  death  of  the 
plaintiff  an  order  of  revivor  in  the  name  of  his  personal  representative 
can  notJbe  entered  without  the  consent  of  the  defendant,  except  in  the  case 
mentioned  in  section  609,  Civil  Code. 

3.  Same — Case — Plaintiff,  executrix  of  Daniel  Howell,  and  suing  as  such, 
died  in  1873;  on  July  7,  1875,  more  than  two  years  thereafter,  the  action  was 
improperly  revived  in  the  name  of  the  executrix  of  the  plaintiff;  in  18S8  the 
marriage  of  the  litter  was  sujjgested,  and  on  motion  action  was  revived  in 
name  of  administrator  with  the  will  annexed  of  Daniel  Howell.  Held — 
That  the  order  of  revivor  in  name  of  administrator  of  Daniel  Howell  was 
error,  more  than  fifteen  years  having  elapsed  since  the  death  of  the  execu- 
trix of  said  Howell  without  any  proper  order  of  revivor  having  been  made. 

John  D.  Wickliffe  and  John  S.  Kelley  for  appellant, 

J.  C.  Wickliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Sarah  Q.  Howell,  as  executrix  of  Daniel  Howell,  obtained  a  judg- 
ment in  1857  against  the  appellant,  and  after  getting  a  return  of 
nulla  bona^  brought  this  action  in  July,  1858,  to  subject  the  receipts 
of  the  road  to  its  payment,  and,  if  necessary,  to  place  the  road  in 
the  hands  of  a  receiver. 

Various  steps  were  taken  in  the  action,  when  on  April  29,  1873, 
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her  death  was  su«:gestecl.  Nothine  further  was  done'  until  July  ii 
1875,  a  perio<l  of  over  two  years,  when  an  order  was  made  reviving 
the  action  in  the  name  of  tlie  executrix  of  Sarah  G  Howell. 

The  latter  had  no  action  pending  in  her  own  right,  but  only  a8  the 
representative  of  Daniel  Howell. 

While  the  original  judgment  was  in  her  name,  yet  it  was  only  as 
such  executrix. 

The  executor  of  an  executor  has  no  risfht  as  such  to  represent  thef 
estate  of  the  first  testator.  General  Statutes,  chapter  39,  article  1, 
section  11. 

The  right  of  action  did  nr)t  vest  in  the  executrix  of  Sarah  G. 
Howell;  besides,  more  than  a  year  had  elapsed  from  her  death  be- 
fore this  order  was  made,  and  section  o09  of  the  Civil  Code  provides 
that  an  order  10  revive  an  action  in  the  name  of  the  representative 
of  a  plaintiff  may  be  made  forthwith,  but  can  not  be  made  alter  the 
lapse  of  a  year  from  the  tmie  when  it  could  first  have  been  made 
without  the  consent  of  the  defendant,  save  if  both  parties  have  died 
or  the  powers  of  the  defendant  also  have  ceased  in  the  meantime, 
the  order  on  both  sides  may  be  made  within  a  year. 

There  was  no  consent  in  this  instance,  nor  was  the  order,  ever 
served,  and  as  already  stated  the  executrix  of  Sarah  G.  Howell  was 
not,  by  reason  of  being  such  representative,  also  the  representative 
of  Daniel  Howell's  estate. 

The  action  lingered  until  October,  1877,  when  an  order  was  made 
filing  it  away,  subject  to  being  re-docketed.  May  31,  1888,  it  was, 
upon  the  plaintiff's  motion,  and  witliout  any  notice,  so  far  as  is 
shown,  again  placed  upon  the  docket. 

October  18,  18SH,  the  marriage  of  the  executrix  of  Sarah  G.  How- 
ell was  suggested;  also  the  appointment  of  one  McKay,  as  the  ad- 
ministrator, with  will  annexed,  of  Daniel  Howell,  and  copies  of  the 
letters  of  administration  being  tiled,  and  an  order  made  reciting 
that  when  the  cause  was  re-d<jcket(d  the  estate  of  Daniel  Howell 
was  not  reprented,  a  rule  was  awarded  against  the  appellant  to  show 
cause  why  it  should  not  be  re-dockeled,  and  proceed  in  the  name  of 
McKay  as  administrator. 

This  was  in  substance  an  order  to  show  cause  why  the  action 
should  not  be  revived. 

The  appellant  responded  in  substance  that  further  proceedings 
were  barred  by  limitation,  and  that  more  than  flfteeg  years  having 
elapsed  since  the  issual  of  the  last  execution  upon  the  judgment,  no 
further  steps  could  be  taken  for  its  enforcement. 

We  shall  not  now  consider  whether  the  last  be  true  or  not.  It 
w^ould  be  imi)r(>per  to  now  determine  the  effect  of  the  payments 
made  upon  the  judgment,  and  whether  an  action  can  yet  be  brought 
and  maintained  upon  the  judgment.  The  question  is,  this  suit  hav- 
ing abated  by  the  death  of  the  plaintiff,  whether  it  could  be  revived 
when  it  was  attenipted  to  do  so  in  the  name  of  McKay  as  adminis- 
trator. 

The  matter  being  heard,  the  court  made  the  rule  absolute;  ordered 
the  cause  re-docketed  and  to  proceed  in  the  name  of  McKay  as  ad- 
ministrator, and,  subsequently,  entered  a  judgment  ordering  theap- 
pellant  to  pay  to  the  court's  receiver  for  the  appellee  $240 />er  annum 
in  quarterly  payments,  until  the  further  order  of  the  court. 

It  is  said  the  appellant  did  not  object  or  except  to  the  order  re- 
docketing  the  cause  and  making  the  rule  absolute;  or,  in  other 
words,  to  a  revivor  of  the  action;  but  the  record  shows  otherwise. 

It  is  unnecessary  to  consider  whether  a  judgment  of  this  character 
should  have  been  entered,  or  one  allowing  to  the  appellee  the  net 
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profits  of  the  rofid  after  the  payment  of  expenses,  because  it  is  man- 
ifest the  court  had  no  power  to  revive  this  action,  and  hence,  no 
power  to  rend*T  any  judgment  whatever  1n  it. 

It  is  not  claimed  that  any  payment  was  made  upon  the  judgment 
subse<juent  to  1884;  and  yet  the  order  of  revivor  wa«  made  in   1888. 

Sarah  O.  Howell,  the  executrix  of  Daniel  Howell,  had  died  fifteen 
years  before  this  order  was  made.  The  action  had  not  been  revived 
in  the  meantime  by  any  proper  order,  or  in  the  name  of  any  proper 
party. 

Manifestly  the  court  should  have  dismij^sed  the  action  without 
prejudice,  and  the  judgment  is  reversed  and  cause  remanded  with 
iiirections  to  do  so. 


SlIERLEY,   IJY,   i&C.   V.  SHERLEY,   &C, 

SiiERLEY  V,  Suerley;  &c. 
(Filed  K</v.  21.  1891— ^Vo^  to  be  reporfed.) 

1.  Deu'dent's  esiaU— Affidavit  nnd  demand—k  claimant's  accoant  and  the 
affidavit  against  decedent's  estate  are  sufficiently  explicit  as  to  the  character 
of  the  claim,  which  consists  of  uaie  itKins,  when  they  show  in  detail  how 
each  item  originated,  from  whom  the  money  or  property  therein  mentioned 
waK  obtained  by  decsdent.  and  the  amonnt  or  value  of  each  item. 

2.  Aiw^--Demand  of  payment  of  a  claim  airnin^t  a  decedent's  estate,  ac- 
companied by  proper  proof,  must  be  made  of  his  personal  representative 
before  institution  of  suit  when  th»^  claimant  charges  that  decedent  as  his 
guardian  received  certain  sp««ifiod  property  and  suais  of  money  for  which 
he  failed  to  account,  and  which  were  not  included  in  decedent's  county  court 
settlements  as  guardian. 

3.  Same — Where  the  the  claim  is  made  by  decedent's  wards  for  certain 
items  alleged  to  have  been  received  by  him  and  liot  embraced  in  his  county 
«oort  settltraents,  it  is  not  necessary  that  the  affidavits  should  be  accompa- 
nied by  copies  of  the  settlements;  such  se  tlements  are  matters  of  record, 
■and  if  referred  to  in  the  claimant's  affidavits,  may  be  easily  found  by  the 
personal  representative. 

4.  Proof  of  claim  as^ainst  decedents  estate — The  affidavit  of  a  witness  stating 
that  the  account  filed  by  claimant  is  just  and  correct,  and  that  the  state- 
ments of  claimants'  affidavit  are  correct  and  true,  is  sufficient  proof  of  the 
Account.  While  the  witness  must  speak  of  his  own  personal  knowledge,  yet 
his  affidavit  need  not  expressly  state  that  he  does  so  sneak  of  his  own  knowl- 
edge; and  when  he  states  facts  nnqnaiiiiedly  it  will  be  presumed  that  he 
speaks  of  his  own  kuowiedi^ce.  The  proof  offered  is  sufficient  when  it  is  of 
«ach  a  character  as  to  furnish  the  personal  representative  with  a  voucher, 
prima  facie,  sufficient  to  entitle  him  to  a  credit  for  the  payment  of  the  claim. 

Muir  &  Heyman,  Simrall  &  Bodley  and  F.  W.  Morancy  for  ap- 
pellants. 

Goodloe  <fe  Barr  and  Brown,  Humphrey  A  Davie  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

These  actions  involve  the  same  questions. 

Z.  M.  Sherley  became  the  administrator  of  Lewis  A.  Sherley.  He 
fllso  became  the'iruardian  of  his  two  only  children,  the  appellants, 
JBettie  and  Brannon  C.  Sherley.  He  made  one  .settlement  as  admin- 
istrator, and  three  as  guardian,  dyinj?   February  20,  1879.     Each 
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child,  by  a  separate  action  ag:ain.st  his  administrator  and  devisees^ 
now  sues  to  recover  the  Qne-half  of  certain  sums  which  it  is  averred 
came  to  his  hands,  and  for  which  he  never  accounted,  either  as  ad- 
ministrator of  Lewis  A.  Sherley  or  as  guardian  of  his  children. 

Before  the  suits  were  brought,  accounts  made  out  in  the  name  of., 
and  to  each  of  which  is  attached  the  atlidavit  of  the  claimant,  and 
also  the  affidavit  of  another  party  as  proof  of  it,  were  presented  ta 
the  administrator,  and  payment  demanded  of  him. 

This  being  lefused,  these  actions  were  brought,  but  dismissed 
upon  the  ground  that  demand  of  payment  of  the  administrator,  ac- 
companied l)y  the  proper  afiidavits  and  proof  of  the  claim,  was  not 
made  prior  to  their  institution. 

There  is  no  question  but  what  in  each  case  the  account  and  affida- 
vits attached  to  it  w^ere  presented  to,  and  payment  demanded  of,  the^ 
personal  representative. 

The  question  is,  whetlier  the  clairaant\s  affidavit  and  the  proof 
offered  were  sufficient  Under  our  statute. 

Cliapter  39,  provides:  **Section  Bo.  All  demands  against  the  estate 
of  a  decedent  shall  be  verified  by  the  written  affidavit  of  the  claim- 
ant, or  in  his  absence  from  the  State  by  his  agent,  or  if  dead  by  hi* 
personal  representative,  stating  that  the  demand  is  just,  and  ha& 
never  to  his  knowledge  or  belief  been  paid,  and  that  there  is  na 
offset  or  discount  against  the  same,  or  any  usury  therein. 

Section  36.  ******  *  This  verification  shall  not  be  held 
to  dispense  with  other  proof  of  the  demand  as  required  by  law. 

Secjtion  37.  '^Before  such  affidavit  is  made  no  action  shall  be 
brought,  or  recovery  had,  on  any  such  demand,  nor  until  demand 
of  payment  thereof  has  been  nuule  of  the  personal  representative^ 
accompanied  by  affidavit  of  its  justice." 

The  first  objection  by  the  appellees  is  that  the  accounts  and  affida- 
vits of  the  claimants  are  not  sufficiently  explicit  as  to  the  character 
of  the  claims. 

It  is  not  well  founded.  The  account  in  each  case  consists  of  ninfr 
items.  It,  as  well  as  the  affidavit  of  the  claimant,  shows  in  consid- 
erable detail  how  each  item  originated;  from  whom  the  money  or 
property  was  obtained  by  Z.  M.  Sherley,  as  administrator,  and  the 
amount  or  value  of  it. 

It  is  urged  by  the  appellants  that  in  cases  of  this  character  no^ 
proof  is  required  of  the  claim  before  suit;  that  being  actions  to  sur- 
charge the  settlements  of  a  fifiuciary,  they  are  like  the  case  of  Fox> 
<fec.  V.  Apperson's  ex*or,  6  Bush,  653,  where  it  was  held  that  demand 
of  a  claim,  accompanied  with  the  statutory  affidavit  and  proof  of  it,, 
was  not  necessary  before  the  bringing  of  an  equitable  action  against 
the  executor  of  the  agent  of  the  plaintiffs  for  a  discovery  and  settle- 
ment iff  his  accounts  as  agent. 

These  cases  are,  however,  unlike  that  one.    While  the  petitions 
aver  that  Z.  M.  Sherley  in   his  representative  character   received 
sums  for  which  he  never  accounted,  and  while  it  is  asked  that  his- 
settlements  be  surcharged,  yet  the  coinplainants  set  out,  as  they  were 
bound  to  do,  the  particular  sums  received  by  him,  and  for  \vhich 
they  say  he  failed  to  account.    In  such  a  case  they  are  confined  t<> 
the  items  alleged;  and  no  reason  exists  why,  before  suing  for  them,, 
they  should  not  demand  payment  of  his  personal  representative,  ac- 
companied with  their  own  affidavits  and  proof  thereof,  in  order  that 
the  representative  may  pay  them,  if  he  sees  proper^  and  save  costs 
to  the  estate. 
The  statute  was  intended  to  embrace  such  a  case. 
Was  the  proof  attiiched  to  the  claim  insufficient  under  the  statute? 
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It  is  first  said  that  a  copy  of  the  settlements  of  the  admhiistrator 
and  ffUitrdian  should  have  been  attached  to  the  account,  as  this  was 
the  best  evidence  of  what  they  embraced.  The  claim  was  not,  how- 
ever, for  something;  shown  by  them,  but  for  what  they  did  not  con- 
tain. 

The  affidavits  of  the  claim  uits  state  that  the  items  of  the  account 
were  not  embraced  in  the  settlements;  and  to  require  them  in  pre- 
senting a  voucher  to  tlie  personal  representative,  which  need  only 
furnish  pn ma  facie  evidence  to  him  that  the  claim  is  correct,  to  file 
copies  of  perhai>s  numerous  settlements  at  perhaps  great  cost,  and 
thus  prove  a  necrative,  would  not  further  the  purpose  of  the  statute, 
but  create  unnecessary  hardship. 

Moreover,  these  settlements  were  public  records.  The  affidavits 
of  the  claimants  showed  specifically,  by  referrino:  to  rtKrord  book  and 
page,  where  they  could  be  found;  but  without  this  information  there 
was  no  difficulty  in  finding  them,  and  they  were  open  to  inspection 
by  any  one.  Thus  we  see  they  not  only  did  not  furnish  proof  of  the 
claim,  but  there  was  no  necessity  for  the  presentation  by  the  claim- 
ants to  the  representative  of  copies  of  them. 

The  appellees  next  contend  that  the  affidavit  of  the  witness  is  in- 
sufficient. It  states  that  the  claim  is  just  and  correct,  and  that  the 
facts  stilted  in  the  affidavits  of  the  claimants  are  correct  and  true. 

As  already  said,  the.se  affidavits  set  forth  the  claims  in  detail.  It 
is  the  duty,  under  the  statute  of  the  claimant,  before  he  begins  an 
action  against  the  personal  representative  oYi  an  account  against  the 
decedent,  to  demand  its  payment,  and  to  accompany  the  demand 
with  proof  of  the  aeroiinf,  as  well  as  with  his  own  affidavit.  Until 
this  is  done  the  representative  is  not  bound  to  pay  it,  nor  is  the 
claimant  in  a  condition  to  enforce  payment  by  suit. 

It  is  urged  the  affidavit  of  the  witness  must  show  that  he  knows 
from  his  personal  knowledge  the  claim  is  correct,  and  that  he  should 
also  give  ihe  gourc(\s  of  his  knowledge. 

Undoubtedly  the  witness  must  speak  from  his  own  knowledge; 
but  if  he  says  the  claim  is  just,  and  correct,  this  is  equivalent  to  say- 
ing that  he  knows  it  is  so.  It  was  said  in  Tra hue's  ex'or  y.  Harris, 
1  Met.,  597,  that  it  is  sufficient  if  the  affidavit  of  the  witness  says  the 
account  is  just  and  correct. 

In  that  case  the  affidavit  was  held  to  be  insufficient,  because  it 
merely  gave  the  belief  of  the  witness  ;  it  saiil:  The  account  **is  just 
and  true  as  he  verift/  Oetferes.^^ 

This  was  minifestly  defective;  but  the  affidavits  of  the  witness  in 
these  cases  more  than  comply  with  what  is  there  said  would  have 
been  sufficient ;  they  say  the  account  is  just  and  correct,  and  that 
the  statements  of  the  affidavits  of  the  claimants,  which  fully  set 
forth  the  nature  of  the  cluims,  are  correct  and  true. 

In  our  opinion  the  claims  as  presented  to  the  administrator  of  Z. 
M.  Sherley  would  have  furnished  bin),  in  case  of  their  payment^ 
with  vouchers, />/'//«« /ac/e,  sufficient  to  protect  him  in  the  payment, 
and  this  is  ail  that  the  statute  requires. 

The  purpose  of  its  enactment  was  to  enable  a  personal  representa- 
tive to  pay  a  claim,  which,  to  him,  appears  just,  he  being  furnished 
by  the  claimant  with  a  voucher,  prima  facie^  entitling  him  to  a 
credit  in  the  settlement  of  his  accounts;  and  not  to  so  hedge  claim- 
ants about  as  to  prevent  the  assertion  of.  just  claims. 

The  personal  representative  is,  of  course,  not  required  to  tax  him- 
self or  the  estate  he  represents  with  the  cost  of  obtaining  copies  of 
records  or  other  evidence  to  complete  the  evidence  of  the  claim.  If 
it  be  founded  upon  a  record,  or  proven  by  it,  as,  for  instance,  a  judg-     t 
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ment,  the  claimant  must  furnish  a  copy  of  it  with  his  account;  it  is 
the  best  evidence  of  the  claim;  but  this  is  not  such  a  case. 

The  rule  above  indicated  is  in  accord  with  the  case  of  Trabue's 
ex'or  V.  Harris,  and  is  not  in  conflict  with  Leach  v.  Kendall's 
adra'r,  13  Bush,  424.  In  the  hist  case  the  claim  was  by  the  vendee 
of  land  against  the  estate  of  his  vendor  for  unpaid  taxes  owing  by 
the  vendor,  and  which  the  vendee  had  been  comf)elled  to  pay,  the 
conveyance  having:  been  by  general  warranty. 

If  no  lien  existed  at  the  time  of  their  payment  by  the  vendee, 
there  could  be  no  recovery.  Without  an  assessment  there  was  no 
lien;  to  show  the  amount  of  them  it  was  necessary  toshow  the  value 
at  which  the  land  had  been  assessed  ;  and  neither  of  these  facts, 
which  were  necessary  to  the  existence  of  a  valid  claim  l)einji^  shown 
by  competent  proof,  it  was  held  that  the  claimant  hud  failed,  before 
the  brinj^ing  of  his  suit,  to  make  a  demand  of  payment  of  the  per- 
sonal representative  accompanied  by  lejjal  proof  of  his  claim. 

There  was  an  affidavit  of  a  witness  that  the  taxes  .were  due  to  the 
State  and  county,  and  were  a  lien  on  the  land,  and  that  the  claim- 
ant had  paid  them  ;  but  all  this  was  but  an  opinion  of  the  law. 
There  was  no  le^al  proof  that  the  taxes  were  due,  or  that  they  were 
a  lien,  nor  was  it  shown  that  they  had  been  paid  to  a  person  occu- 
pying? such  a  position  that  it  was  a  valid  payment. 

Where  the  affidavit  of  the  witness  nierely  expresses  the  belief  that 
the  claim  Is  correct,  or  it  is  of  such  a  character  as  to  show  that  his 
statement  that  it  is  corre^rt  is  necessarily  but  an  expression  of  belief, 
then  it  is  insuiiicient;  but  this  is  not  such  a  case.  It  is  one  for  money 
and  property  received  by  the  administrator;  the  atiidavit  of  the  wit- 
ness says  the  account  is  correct  and  true,  and  that  all  the  statements 
of  the  claimant  in  his  affidavit  are  true.  This  was  a  sufficient  com- 
pliance with  the  statute,  and  the  judgments  arQ  reversed  for  further 
proceedings  in  conformity  to  this  opinion 


L.  &  N.  R.  R.  Co.  V.  BuLT^iTT  County. 
(I'iled  Nov.  24,  1891.) 

1.  County  indebtedness  —  Aufhotiiy  of  county  court  of  c/ai/ns — A.  county  court 
of  claims  ha^  by  law  original  jurisdiction  of  the  subject  of  the  geoeral 
county  indebtedness,  but  its  authority  to  levy  taxes  to  pay  same  is  by  gen- 
eral law  limited  to  the  assessment  of  a  head  tax;  it  has  no  authority  to  levy 
an  adz'o/onm  tax  for  such  purpose  without  special  ppwer  conferred  by  act 
of  the  Leji^islature. 

2.  Taxation — Curative  //<7j— The  Bullitt  county  court  of  claims  having 
been  authorized  in  1884  by  au  act  of  the  Legislature  to  levy  a  certain  ad 
valorem  tax  for  five  years  for  county  purposed,  levied  such  tax  for  each  year 
for  six  years,  one  year  more  than  authorized  by  the  act.  In  1890  the  Legis- 
lature by  an  act  authorized  and  confirmed  the  levy  for  the  sixth  year. 
Held — That  the  county  court  ot  claims  having  jurisdiction  of  the  subject  of 
levying  of  taxes  for  county  purposes,  its  levy  for  the  aixth  year  was  not  ab- 
solutely void  for  want  of  jurisdiction,  but  merely  an  unauthorized  exercise 
of  its  powers,  which  was  cured  by  the  act  of  1890;  therefore,  the  tax  im- 
posed was  legal. 

Charles  Carroll  and  Wm.  R.  Thompson  for  appellant. 
Parleigh  &  Straus  for  appellee. 
Appeal  from  Bullitt  Circuit  ('ourt. 
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Opinion  of  the  court  by  Judge  Bennett. 

April  28,  1884,  the  Leo^islature  of  this  State  authorized  the  county 
court  of  claims  of  Bullitt  county  to  levy  au  ad  valorem  tax  each  year 
for  five  years,  of  not  exceedijig:  15  cents  t)n  each  $100  worth  of 
property 'in  said  county,  for  county  purposes. 

The  court  of  claims  made  the  levy  of  15  cents,  c^-c,  each  year,  for 
six  years,  one  year  more  than  the  act  of  the  Legislature  authorized, 
which  levy  bein^  without  authority  the  Legislature,  in  1890,  passed 
an  act  validating  the  sajne.  The  appellant,  believing  that  the  Leg- 
islature had  no  constitutioiial  authority  to  validate  said  levy,  refused 
to  pay  the  same;  hence  this  suit. 

This  court,  in  the  case  of  Maricm  County  v.  L.  &  N.  R.  R.  Co.,  12 
Ky.  Law  Rei\,  901,  decided  that  the  county  court  of  claims  had 
original  jurisdiction  of  the  general  indebtedness  of  the  county,  but 
its  authority  to  levy  taxes  for  the  purpose  of  meeting  that  indebted- 
ness is  limited  by  the  General  Statutes  to  the  levy  of  a  head  tax; 
that  it  can  not  levy  an  ad  va/oreni  tax  for  that  purpose,  unless  author- 
ized to  do  so  by  the  Legislature,  but  as  it  has  jurisdiction  of  the 
subject  of  the  general  indebtedness  of  the  county,  and  makes  a  levy 
in  excess  of  its  authority  in  the  particular  case<  the  act  is  a  mere  "ir- 
regularity, and  not  a  want  of  jurisdiction."  Hence,  the  act  may  be 
validated  by  the  Legislature.  The  court  then  says  that  the  h^gisla- 
live  authority  is  confined  to  validating  such  acts  us  it  could  have 
antecedently  auth.orized.     That  case  is  on  all  fours  with  this  case. 

The  cases  of  Slaughter,  <fec.  v.  The  City  of  Louisville,  12  Kv.  Law 
Hep.,  — ,  are  unlike  this  case.  The  court  held,  in  those  cast  s,  that 
the  Legislature  had  no  ministerial  power,  and  as  the  power  to  make 
assessments  upon  ad  valorem  principles  was  purely  ministerial,  an 
attempt  to  make  such  assessments  by  the  Legislature  was  unconsti- 
tutional. Hence  an  attempt  by  the  Legislature  to  assess  property 
upon  ad  valorem  principles  by  adoi)ting  previous  void  assessments, 
or  by  validating  previous  void  assessments,  which  in  such  cases 
would  be  equivalent  to  making  the  assessments,  was  without  con- 
stitutional authority. 

The  judgment  is  affirmed. 


ISOX,  &C.    V.    KiNNAIRD,   TREASURER,   <&C. 

{Filed  Now  28,  \%^\—Kot  to  be  remrted.) 

\.  Jutiicial sales — A  judicial  sale  will  not  be  ?et  aside  on  the  groand  that 
the  land  sold  for  a  j^rossiy  inadequate  price  when  it  was  appraised  at  f8.- 
982.50,  and  sold  for  $(},17I  28,  and  the  evidence  does  not  disclose  any  fraud, 
or  unfairness  or  irreyrularity  in  appraisement  or  sale. 

2.  Sale — Purchnsi' of  /tititi  h' n/>praiscr^T\\e  m&ra  f}\Gi  that  one  of  the  ap- 
praisers purchased  the  land  at  the  sale  does  not  render  the  af)praisement  or 
sale  irregular  or  void  in  the  absence  of  evidence  showing  that  he  contem- 
plated purchasing  it  at  the  time  of  the  appraisement.  An  appraiser  is  not 
disqualified  from  becoming  a  purchaser  at  the  sale. 

3.  Same — In  this  case  the  evidence  shows  that  the  commissioner  advertised 
the  land  by  printed  notices  in  the  manner  directed  by  the  order  of  sale. 

Nat  Gaither  and  Geo.  C.  Drane  for  appellants. 

W.  H.  Owsley,  C.  H.  llodes  and  Wm.  Iferndon  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Bennett. 

This  is  an  appeal  from  a  judgment  overruling  exceptions  to  the 
master  commissioner's  report  of  the  sale  of  tracts  of  land  lying  in 
several  counties,  which  sale  was  made  under  the  judgment  of  the 
court  foreclosing  a  mortgage  executed  by  the  appellant.*  The  ex- 
ceptions necessiiry  to  be  noticed  are:  first,  that  the  land  sold  for  a 
grossly  inadecjuate  price.  Upon  that  subject  the  record  shows  that 
the  appraisers  valued  said  lands  at  $«,9S2.riO,  and  it  was  sold  at  $6,- 
171. 2S,  and  one  witness  gives  it  as  his  opinion  that  the  land  was  worth 
$8,800.  But  it  does  not  appear  that  the  appraisement  was  unfair  or 
unreasonable,  it  must,  therefore;  be  treated  as  the  reasonable  value 
of  the  land.  Also  the  sum  for  which  tlu^  land  sold  does  not  show 
such  gross  inequality  as  to  indicate  fraud,  unfair  or  irregular  con- 
duct in  conducting  or  procuring  the  sale.  Nor  is  there  any  conduct 
of  that  kind  shown. 

Second,  it  is  contended  that  one  of  the  purchasers  at  the  sale, 
was  also  one  the  appraisers.  But  it  does  not  appear  that  he  contem- 
plated being  a  i»urchHser  at  the  time  of  sale  and  made  the  appraise- 
ment with  that  view.  His  having  made  the  appraisement  did  not 
disqualify  him  to  become  a  purchaser  at  the  sale.  Nor  did  his  be- 
coming a  purchaser  affect  his  previous  appraisement,  nor  shift  the 
burden  of  proof  on  the  purchaser  to  show  that  he  was  not  influ- 
enced by  selfish  motives.  It  must  appear  by  proof  or  by  circum- 
stances, aiiiffide,  that  the  appraisement  was  inflaehced  by  the 
appraiser's  purpose  at  the  time  to  piurchase  the  land  appraised. 

Third,  it  is  contended  that  the  commissioner  did  not  follow  the 
direction  of  the  judgment  in  advertising  the  sale  of  the  land.  The 
failure  is  said  to  consist  in  his  failure  to  advertise  by  printed  notices, 
and  his  failure  to  advertise  the  Mercer  county  land  in  five  public 
places  in  the  vicinity  of  the  land.  The  judgment  requires  the  com- 
missioner to  advertise  the  land  by  printed  notices,  one  posted  on  the 
court-house  door  in  Lancaster,  one  on  the  court-house  door  in  Har* 
rod.-.l)urg,  one  on  the  court-house  door  in  Danville,  one  in  Bryants- 
ville,  and  one  at  each  of  five  public  places  in  the  vicinity  of  the  land, 
&i\y  for  twenty  days  before  the  sale. 

Th(5  master  commissioner  says,  in  substance,  that  he  advertised  the 
lands  by  posting  printed  notices,  one  at  the  court-house  door  in 
JJanvilleand  one  in  the  town  of  Bryantsville,  and  causing  two  in- 
sertions of  one  in  the  newspaper,  and  by  posting  five  in  the  vicinity 
of  said  lands.  The  commissioner  testifies  as  indicated  above  in  the 
following  language:  **He  jjosted  advertisenlents,  in  person,  as  re- 
quired by  the  judgment,  on  all  the  land  in  Garrard  county,  and  at 
all  other  points  required  by  the  Judgment,  except  two,  to- wit :  he 
empLoytd  R.  Hackly  to  p()st  the  advertisement  on  the  Mercer  landy 
and  J.  W.  Noor  to  j)ost  the  advertisement  at  the  Ha rrodsburg  court- 
house door." 

Both  the  gentlemen  named  swear  that  they  posted  the  notices  at 
the  places  named,  the  time  required  by  the  judgment. 

It  is  to  be  observed  that  the  judgment  did  not  require  notice  of 
sale  to  be  posted  on  the  land  to  be  sold,  but  only  in  the  vicinity  of  it. 
but  it  seems  that  the  commissioner  thought  that  the  law  required 
such  notice,  and  if  it  did,  it  was  complied  with  in  that  regard,  and 
he  states  that  he  posted  the  notices  at  every  other  place  re<iuired  by 
the  ju<lgment  save  at  the  Harrodsburg  court-house  door,  which  em- 
braces the  five  places  in  the  vicinity  of  the  land,  as  well  as  the  other 
**points'^  named  in  the  judgment. 

The  judgment  is  affirmed. 
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Baker  v.  Commonwealth. 
{Filed  Nov.  28,  1891— iVb^  to  be  reported.) 

1.  Criminal  law — Instructions — In  this  case  proper  instructions  were  given 
the  jury  concerninpr  murder^  manslaughter,  the  right  of  self-defense  and  de- 
fendant's right  to  the  benefit  of  a  reasonable  doubt:  the  paper  upon  which 
the  instruction  relating  to  murder  was  written  had  written  at  the  top  of  it 
the  word  "murder."  As  the  jury  could  not  have  been  influenced  by  the  word 
there  written,  appellant  wab  not  prejudiced  by  it. 

2.  Same — Evidence — Evidence  that  defendant  fled  and  left  the  State  im- 
mediately after  the  killing  was  competent.  Accused  can  not  complain  be- 
cause he  was  asked  questions  when  on  the  witness  stand  which  he  answered 
voluntarily  and  without  objection. 

3.  /Practice  in  cn/ninal  cases— '}L\\h  coxivt  in^y  refuse  to  permit  the  jury  to 
take  to  their  room' depositions  taken  and  read  by  defendant. 

'  4.  A  new  trial  it  ill  not  be  granted  on  account  of  new/y  discovered  et'idence  which 
the  defendant  made  no  effort  whatever  to  discover  or  procure  before  his 
trial. 

Atkinson  A  Averitt  for  appellant. 

W.  J.  H end  rick  for  appellee. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted,  tried,  convicted  and  sentenced  to  con- 
finement in  the  penitentiary  for  life,  in  Powell  county,  for  the  mur- 
der of  Wm.  Halton.     He  has  appealed. 

He  urges  as  errors  that  the  court  misinstructed  the  jury.  But  the 
court  properly  instructed  the  jury  upon  the  subjects  of  murder, 
ixianslaughter  and  self-defense.  It  is  urged  that  the  instruction  in 
reference  to  a  reasonable  doubt  is  erroneous  in  the  particular  that  it 
required  the  doubt  to  grow  out  of  the  whole  evidence,  tfcc.  It  is  suf- 
ficient to  say  upon  that  subject  that  the  instruction  in  the  particular 
mentioned  is  in  harmony  with  uniform  decisions  on  that  subject 
of  this  court. 

The  word  ** murder''  is  written  at  the  top  of  the  instruction  in 
reference  to  murder.  We  fail  to  see  how  the  word  thus  written 
would  tend  to  prejudice  the  jury.  The  Commonwealth  asked  the 
appellant  upon  his  cross-examination  whether,  after  the  kiliinj? 
complained  of,  he  had  not  fled  from  the  State,  such  testiujony  was 
proper.  He  was  also  asked,  if,  durinor  his  flight  in  the  State  of  Ohio, 
he  had  not  been  in  jail  in  that  Stated  he  answered  voluntarily  that 
he  had.  He  was  also  asked  if,  in  Lee  county,  this  State,  duri*n<i:  his 
flight,  he  had  n»)t  been  in  trouble.  He  answered  voluntarily  that  he 
had.  There  is  no  objection,  under  the  circumstances,  to  the  compe- 
tency of  these  questions.  \V  hether  or  not  the  an.swers  thereto  would 
be  conclusive  upon  the  Cohimonwealth  is  another  question. 

Thecourt  refused  to  allow  the  jury  to  take  the  deposition  taken 
by  the  appellant  to  their  room  with  them.  This  the  court  had  the 
riif  ht  to  do.  The  Code  of  Practice  allows  the  court  that  discretion. 
The  aftidavit  discloses  no  eflbrt  whatever  to  obtain  the  evidence 
upon  which  the  appellant  asks  tor  a  new  trial. 

The  evidence  for  the  Commonwealth  discloses  that  the  appellant 
was  guilty  of  the  crime  charged.  We  have  no  authority  to  consider 
the  evidence  appertaininj?  to  the  appellant^s  guilt.  The  jury  are  the 
sole  judges  of  that  matter. 

The  judgment  is  affirmed.  C^ r^r^r^Ar> 
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Commonwealth  v.  Gk)DSHAW,  Ac. 

Same  v.  Same. 

{Filed  Dec.  3,  1891,) 

1.  LiabilUy  of  irttslee  of  jury  fund  for  inUrest  received  on  funds  deposited  in 
bank — A  trustee  of  the  jury  fund,  vho,  prior  to  act  of  September,  188fi,  after 
receiving  the  jury  fund  deposited  the  Bame  in  bank  and  received  and  re- 
tained interest  thereon,  is  not  liable  to  the  State  for  such  interest,  when  he 
has  paid  tho  fund  into  the  treasury  at  the  time  provided  by  statute.  The 
title  to  such  fund  did  not  vest  in  the  Commonwealth  as  soon  ns  received  by 
trustee,  he  was  liable  absolutely  for  it  to  the  Commonwealth  and  was  re- 
quired at  all  hazards  to  account  for  and  pay  it  into  the  treasury  at  stated 
periods  when  the  title  to  it  vested  in  the  Commonwealth.  Such  trustee's  lia- 
bility is  not  that  of  a  private  trustee  holding  and  using  property  for  the 
benefit  of  another. 
^  2.  Samt'— Constitutional  la7v — The  act  of  September  14,  188(i  (General  Stat- 
utes, 1100)  requiring  clerks,  &c.,  to  pay  into  the  treasury  all  of  the  jury  fund 
left  after  paying  to  the  trustee  of  the  jury  fund  so  much  of  fhe  fund  as 
the  court  may,  by  order,  deem  necessary  to  pay  the  jurors,  is  constitutional. 
The  fact  that  the  act  is  found  under  .the  title  of  rrcenue  and  taxation,  and 
relates  to  the  duties  of  trustees  of  the  jury  fund,  whose  authority  and 
powers  are  derived  from  the  provisions  of  the  statute  under  the  title,  ju- 
ries, grand  and  petit,  does  not  render  it  invalid;  such  act  relates  to  the 
-collection  of  public  revenue  and  is  properly  found  under  the  title  of  reve- 
nue and  taxation. 

3.  Sat.'ie — I\efe<ii  of  statutes — The  provisions  of  a  subsequent  act,  found 
under  the  title  of  revenue  and  taxation  of  the  General  Statutes,  being  in 
direct  conflict  with  certain  provisions  of  the  chapter  of  the  General  Stat- 
utes, under  title  of  juries,  grand  and  petit,  must  be  held  a  repeal  of  the 
latter. 

4.  Res  adjudicata — The  decision  of  the  Franklin  Circuit  Court,  sitting  as 
the  fiscal  court  of  the  Commonwealth  concerning  a  matter  of  which  it  had 
jurisdiction,  is  conclusive  on  all  otl>er  courts  of  the  State  as  to  the  matter 
determined  by  it,  so  long  as  its  judgment  is  not  reversed  by  thjj  appellate 
court. 

P.  W.  Hardin  for  appellant. 

St.  John  Boyle,  Wm.  Lindsay  and  Oneal,  Jackson  &  Phelps  for 
iippellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Jud«:e  Pryor. 

The  State  brought  two  actions  in  the  Franklin  Circuit  Court 
against  Chas.  God-^haw  and  his  sureties,  on  his  official  bond,  as  the 
trustee  of  the  jury  fund  for  Jefferson  county.  The  court  was  sitting 
as  the  fiscal  court  of  the  State  and  the  Commonwealth  was  seekinjf 
to  recover  moneys,  as  alleged,  that  hsid  been  collected  by  Godshaw,as 
trustee  of  the  jury  fund,  and  had  not  been  paid  over.  The  court 
below  adjud^red  that  the  Commonwealth  failed  to  state  a  cause  of 
action  and  dismissed  the  petition. 

Upon  the  dismis.sal  of  the  petitions Godshaw,  the  trustee  of  thejury 
fund  (there  being  money  in  the  hands  of  the  clerk  of  the  Jefferson 
Circuit  Court  belonsring'to  the  fund)  moved  that  court  to  require  this 
money  to  be  paid  over  to  him,  claiming  that  the  act  authorizing  the 
clerk  to  pay  the  sum  left  after  paying  the  trustee  of  the  jury  a  sum 
^i;fficient  to  pay  the  jurors,  into  the  treasury  of  the  State,  was  uncon- 
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stitutional.  There  were  two  motions,  one  at  each  settlement,  made 
by  the  trustee,  and  both  sustained,  and  the  money  directed  to  be  paid 
over  to  him.  From  the  judjjrment  on  the  two  motions  rendi^red  ia 
the  Jefferson  Circuit  Court  and  the  judgment  dismissing  the  two 
actions  in  the  Franklin  Circuit  Court  the  Commonwealth  has  ap- 
pealed. The  four  appeals  will  be  considered  together,  as  they  in- 
volve the  same  questions^ 

During  the  period  (xodshaw,  the  appellant,  was  trustee  of  the  jury 
fund,  he  collected  and  received  large  sums  of  money  as  such,  and, 
when  collected,  would  deposit  the  funds  in  bank  or  some  other  safe 
depository,  and  realized,  in  addition  to  his  commission,  three  per 
cent,  interest  on  that  money.  He  settled  his  accounts  regularly  and 
at  the  time  required  by  law,  and  made  his  payments  to  the  auditor 
in  the  same  manner,  but  failed  to  ac(fount  for  the  interest  received 
on  the  deposits  made  by  him. 

To  recover  this  interest  is  the  object  of  the  two  actions  in  the 
Franklin  Circuit  Court,  and  the  r|uestion  we  shall  first  consider  on 
this  appeal  is  his  liability  for  this  interest  up  to  the  time  the  law 
was  chanired,  under  which  the  clerk  was  re(iuire(l  to  pay  the  money 
into  the  treasury,  after  paying  to  the  trustee  of  the  jury  fund  a  sum 
sufficient  to  pay  the  jurors. 

This  change  in  the  law  was  made  to  take  effect  from  the  14th  of 
September,  ISMJ. 

Should  Godshaw  be  made  liable  for  this  interest,  received  by  him 
from  his  qualification  in  1880,  up  to  the  change  of  the  law  made  in 
September,  188()? 

It  is  conceded  in  argument,  ;md,  in  fact,  admitted  in  the  plead- 
ings, that  his  settlements  were  regularly  made,  and  that  he  ])aiii  into 
the  treasury,  at  thestipulated  periods  required  by  the  statute,  all  the 
money  that  was  in  his  hands,  but  the  three  per  cent.  rectMvt^d  on  the 
deposits  less  his  commission. 

The  trustee  of  the  jury  fund  is  a  public  official,  required  to  be  ap- 
pointed by  the  circuit  court  of  each  county,  holding  his  office  for 
four  years,  and  until  his  successor  is  qualified.  He  is  required  to 
jfivebond  with  surety  that  he  will  discharge  the  duties  of  his  office 
and  account  for  and  pay  over  all  public  money  in  his  hands.  Chap- 
ter (52,  section  2,  article  (J,  (ieneral  Statutes. 

lie  is  required  to  collect  fines  and  forfeitures,  and  other  s:)urces  of 
revenue,  that  are  applied  to  the  payment  of  jurors  by  law;  to  settle 
with  the  auditor  and  pay  the  balance  in  his  hands  at  the  period 
fixed  by  law;  that  he  is  a  public  officer,  charged  with  the  collection 
of  public  dues,  is  a  con ce.ded  fact.  It  is  clainuMl  by  the  Common- 
wealth that  his  relation  to  the  State  is  similar  to  tifiat  of  a  private 
trustee,  and  subject  to  the  same  rules  of  law,  and  that  where  he 
makes  profit  on  the  fund  in  his  hands  he  should  be  held  to  account 
for  it  in  the  same  manner.  There  is  a  plain  distinction  between  the 
liability  of  a  trustee  Oharged  with  the  control  of  private  property 
for  thelienefit  of  others  and  public  officers  who  are  charged  with  the 
duty  of  collecting  the  public  money.  If  one  is  a  trustee  of  propeity 
for  the  benefit  of  others,  and  loses  the  estate  or  the  money,  he  is  not 
liable  for  the  loss  when  it  appeiirs  that  he  was  exercising  prudent 
care  in  preserving  it.  If  it-is  money  and  kept  in  a  safe  or  other  proper 
place  for  the  time  being,  and  is  stolen  without  any  fault  on  the  part 
of  the  trastee,  he  is  not  responsible,  but  in  the  case  of  a  public  official 
whose  duty  it  is  to  collect  and  receive  money  (unless  he  is  required 
by  law  to  place  it  in  some  safe  depository  as  the  money  of  the  State), 
if  the  money  should  be  stolen  or  lost,  his  plea  of  the  greatest  care 
and  diligence  in  its  preservation  constitutes  no  defense.    He  becomes 
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liable  for  the  loss  and  must  account  for  it.  To  hold  that  the  specific 
money  veste<l  as  soon  as  it  reached  the  trustees  hands  in  the  State, 
would  be  to  make  his  plea  of  care  and  dilip^ence  a  sufficient  defense, 
and  to  adopt  such  a  rule  would  enable  corrupt  public  officials,  in- 
trusted with  the  collection  of  public  money,  to  rob  and  defraud  the 
State  at  th(»ir  will  and  pleasure.  We  find  no  provision  that  this 
money  shall  be  treated  as  the  money  of  the  State.  Nothing  is  pre- 
scribed as  to  the  mode  of  keeping  it,  or  the  place  of  depositing  it. 
Money  paid  into  the  treasury  becomes  the  money  of  the  State  be- 
cause it  is  required  to  be  paid  into  the  treasury  as  such,  and  the  law 
recjuirin^  the  money  to  be  deposited  in  certain  banks,  when  the 
treasurer  does  this,  and  the  money  is  lost,  he  is  not  accountable  un- 
less by  his  neglect. 

The  whole  theory  ot  the  public  officials  being  bound  for  the  money 
at  all  hazards  is,  that  by  the  terms  of  his  bond  he  agrees  to  pay  the 
money  over  when  collected  without  any  condition  annexed  to  his 
liability,  and  that  as  between  the  State  and  the  official  in  determining 
this  liability  it  must  be  treated  as  his  money  and  not  tlmt  of  the  State. 
In  what  particular  has  (iodshaw  been  guilty  of  a  breach  of  his  bond? 
He  has  paid  over  all  the  money  and  settled  as  the  law  requires.  He 
could  have  mingled  the  money  with  his  own,  and  perhaps  did  so, 
or  could  have  deposited  it  in  any  other  place  than  the  bank. 

He  and  his  sureties  were  lial)le  for  it,  and  when  jpaid  at  the  times 
required,  there  can  be  no  breach  of  their  obligation.  In  Pirlee  v. 
County  of  iNluskegon,  112  i^lich.,  1*52,  it  was  held  that  a  county  treas- 
urer becomes  responsible  as  a  debtor,  and  the  liability  absolute  and 
not  alTected  by  unavoidable  loss  or  accident,  and  in  that  case  it  is 
said  where  the  official  is  required  by  hnv  to  miiko  his  deposits  at  a 
particular  place,  or  with  a  |)articuhir  person,  a  different  rule  applies. 

In  the  case  of  the  Corn/nonweath  v.  Cornly,  8  Penn.  State, 
the  defense  of  the  collector  was  that  the  money  had  been  stolen,  it 
was  held  to  constitute  no  defense,  the  court  saying  that  keepers  of 
public  moneys  are  to  be  held  strictly  to  their  contract,  for,  if 
they  were  to  be  let  off"  on  shallow  pretenses,  delinquencies,  which 
are  fearfully  frequent  already,  would  be  inct^sjint.  Soe  also  Stale 
of  Ohio  V.  ilarber  and  others,  6  Ohio  St.,  GOT;  United  Stiites  v.  Pres- 
cott,  3  Howard,  578;  Lin  veils  v.  Leinger,  72  Ind.,  491. 

In  all  such  cases  the  official  is  held  bound  by  his  contract,  requir- 
ing him  to  V)ay  over  the  moneys  in  his  hands,  and  nothing  but  a 
payment  as  required  by  the  law  under  which  he  acts  will  satisfy  the 
State. 

It  is  proposed,  however  by  the  Commonwealth,  to  go  further  and 
to  makethe  appellee  responsible,  not  only  for  what  he  received  and  col- 
lected, but  for  the  interest  on  the  deposit.  Ln  the  case  of  Shelton  v. 
The  State,  53  Indiana,  331,  it  was  held  as  a  result  of  the  liability  of 
an  official,  who  is  made  by  the  terms  of  his  bond  an  insurer  of  the 
money,  that  the  rule  in  regard  to  ordinary  trustees  holding  for  the 
ceMui  que truift  should  not  apply  to  ]>uWic  officers,  stating  the  correct 
rule  to  be,  the  payment  over  and  accounting  for  the  money  re- 
ceived by  him  as  the  law  required,  and  that  he  was  not  liable  for 
the  interest  received  on  the  money  deposited  in  bank,  Bocard  v. 
State,  78  Ind„  270. 

This  court,  in  the  case  of  Snapp  v.  C'ommo^h wealth,  82  Ky.,  173,  held 
the  same  doctrine,  and  w^here  an  official,  who  is  a  collecting  officer, 
complies  with  the  stipulations  of  his  bond  by  complying  with  its 
letter,  as  well  as  spirit,  he  should  not  be  compelled  to  account  for  in- 
terest on  the  deposits  received  between  the  interval  ot  receiving  and 
paying  it  out.    It  results,  therefore,  that  no  recovery  can  be  had  for 
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this  interest,  either  of  the  principle  or  the  surety  collected  up  to  the 
14th  of  September,  188G. 

The  legislative  enactment,  which  became  effectual  at  that  date, 
required  the  clerk  to  pay  this  money  into  the  treasury  that  belong:ed 
to  the  jury  fund,  after  paying  to  the  trustee  so  much  of  the  fund  as 
the  court  may,  by  order,  deem  necessary  for  the  payment  of  jurors. 
If  this  enactnient  repealed  the  law  under  which  the  trus  ee  derived 
their  power,  then  it  follows  that  fn)m  that  date  the  clerk  and  not  the 
trustee  was  entitled  to  recover  this  money  and  to  pay  it  into  the  treas- 
ury. Under  the  title  of  juries,  ^rand  and  petit,  chapter  62,  General 
Statutes,  article  6,  the  trustee  derived  his  powers,  and  tiie  act  passed 
subsequently  to  that  enactment  is  found  under  the  title  of  revenue 
and  taxation,  cha|)ter  92.  It  is  arjjued  that  there  is  no  express  re- 
peal of  the  provision  under  chapter  02  ui.der  which  the  appellee  claims 
his  right  to  recover  this  n)oney  by  the  act  of  the  I4th  of  September, 
1886,  and,  if  there  wits,  that  the  latter  act  is  unconstitutional  by  rea- 
son of  the  title  under  which  it  appears. 

The  title  is  revenue  andfajciUion,  and  when  this  money  is  collected 
it  becomes  a  part  of  the  revenue  of  the  State  when  ordered  to  be 
paid.  Its  collection  and  payment  is  directly  connected  with  the 
subject  of  the  title,  and  hence  we  find  many  of  the  duties  of  the 
sheriffs,  clerks,  as-^essors  and  other  public  officers  defined  and  regu- 
lated by  the  provisions  of  this  ^'hapter,  because  those  duties  pertain 
to  and  affect  directly  the  revenue  of  the  State,  and  to  adjudge  that 
this  provision  w^as  unconstitutional  because  of  the  title  would,  in  ef- 
fect, nullify  the  entire  revenue  law. 

We  find  the  mode  of  appointments  of  sheriffs,  clerks,  assessors, 
Ac.,  and  their  duties  in  many  particulars  defined  in  other  chapters 
of  the  statutes,  under  the  apj)ropriate  title  of  M/ieriffs,  clerks,  <&c., 
and  to  hold  that  an  act  requiring  the  sheriff"  to  pay  over  certain  mon- 
eys as  revenue  was  unconstitutional,  because  not  under  the  title  of 
sheriff,  or  duties  of  sheriffs,  would  be  to  prevent  any  legislation  un- 
der this  title  defining  the  duties  of  those  collecting  and  disbursing 
the  public  funds.  The  one  act  is  in  direct  confiivt  with  the  other, 
and  the  act  of  September  14th,  1886,  being  passed  many  years  after, 
must  be  held  as  a  repeal  of  the  provision  under  which  the  appellee 
asserts  the  right  to  receive  this  money. 

While  we  do  not  concur  in  the  decision  of  eith^jr  the  Franklin  or 
Jeffereon  C'ircnit  Court,  it  seems  to  us  that  it  was  the  duty  of  the 
judge  of  the  Jefferson  Circuit  Court  to  follow  the  jtidgment  of  the 
Franklin  Circuit  Court. 

The  identical  question  between  the  State  and  the  appell^  was 
raised  in  the  Franklin  Circuit  Court,  as  to  the  right  of  the  latter 
to  receive  and  collect  the  entire  jury  fund  after  the  passage  of  the 
act  of  the  14th  of  September,  1886,  up  to  the  years  1888  or  1889, 
and  is  was  held  by  the  Franklin  Circuit  Court  that  the  last  act  did 
not  repeal  the  former ;  that  judgment  was  rendered  and  until  re- 
versed was  final.  Some  three  months  after  that  judgment  the  ap- 
pellee moved  the  Jetferson  Circuit  Court  to  direct  this  money  to  be 
paid  over  to  hinl,  which  was  done  by  an  order  entered  to  that  effect. 
The  question  was  res  adjudicaUi  when  made  in  the  Jefferson  Circuit 
Court,  and  whether  the  reasoning  of  the  judge  of  that  court  was 
right  or  wrong  he  was  compelled  to  folhiW  the  judgment  rendered 
by  the  fiscal  court,  upon  the  same  subject-matter,  involving  the 
same  question  and  between  the  same  parties. 

The  judgment  of  the  Franklin  Circuit  Court  in  case  number  two 
must  be  reversed,  as  that  embraces  the  collection  of  interest  by  the 
trustee  since  1886,  and  this  necessitates  the  reversal  of  the  judgment 


Digitized  by  VjOOQ  IC  


576  KENTUCKY    CLUB   V.   CITY  OF    LOUISVILLE. 

on  motions  one  and  two  in  the*  JeflTerson  Circuit  Ck)urt.  Whatever 
interest  thetrustee  iias  received  on  his  deposits  upon  money  received 
from  the  clerk  or  paid  over  to  him  under  the  order  of  court  since  5fep- 
tember,  188H,  he  must  account  for.  Whatever  interest  lie  has  rei'eived 
he  must  pay  over,  if  he  has  not  already  done  so.  The  judjarment  in 
case  number  one  from  Franlilin  Circuit  Court  is  affirmed,  as  it  affects 
the  question  of  interest  up  to  1886,  and  revei-sed  as  to  action  num- 
ber two. 

The  judjrment  also  reversed  on  motions  one  and  two  from  the  Jef- 
ferson Circuit.  Cause  remanded  for  proceedings  consistent  with  this 
opinion. 


Kentucky  Club  v.  City  of  Louisville. 

University  Club  v.  City  of  Louisville. 

{Filed  Dec.  3. 1891.) 

Relail  liquor  dealers — License — Social  clubs  of  tlie  ci*y  of  Louisville,  organ- 
ized for  the  amusement  and  recreation  of  their  members  and  not  for  profit, 
must  pay  the  license  imposed  by  laws  of  said  city  upon  those  that  exercise 
the  privilege  of  selling  spirituous,  Ac,  liquors  by  retail,  when  they  boy 
"wines  and  liquors  by  the  wholesale  or  in  large  quantities  and  sell  the  same 
to  their  members  or  stockholders  by  the  l)Ottle  or  the  drink. 

Rozel  Weissinger  for  appellant. 

H.  S.  Balvcr  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Ag:ninst  the  appellant  in  each  of  these  two  cases,  which  will  he 
consifiered  and  determined  together,  an  ordinance  warmnt  was 
issued,  under  it  each  was  tried  in  the  city  court  of  I^ouisville  and 
judgment  rendered  against  eMch  f*)r  $00.  The  offense  charged 
against  them  respectively  is  that  of  unlawfully  keeping  a  club  hou-^e 
in  the  city  of  Louisville,  wherein  malt  and  spirituous  iiqu<»rs  were 
sold  by  retail  witliout  first  having  obtained  a  li(*ense  so  to  do. 

The  ordinance  they  are  charged  to  have  violated  is  a»<  follow's: 
**Every  club  house  and  club  room  and  every  place  of  resort,  generally 
known  as  such,  wherein  malt,  fermented,  vinous  or  spirituous 
liquors  are  sold  by  retail  within  the  city  of  Louisville  shall  pay 
a  license  of  %im:' 

Express  power  is  given  by  the  city  charter  to  the  general  council 
to  fix  and  require  paid  licenses,  under  adequate  penalties,  by  **each 
tavern  or  hotel,  coffee-house,  club  room  or  any  other  establishment 
wherein  malt,  fermented,  vinous  or  spirituous  liquors  are  sold  by 
retail  within  said  city." 

But  though  it  is  admitted  that  each  of  appellants,  who  were 
respectively  created  by  law  corporations,  regularly  purchased  by 
wholesale  or  in  large  quantities  spirituous,  vinous  and  malt  liquoTv, 
which  were  taken  to  and  kept  at  its  club  house  and  disposed  of  by 
retail  to  its  respective  members  and  stockholders,  for  which  each 
paid  according  to  the  quantity  called  for  and  consumed  by  hira;  y^ 
it  is  contended  that  the  process  devised  for  accomplishing  the 
end  of  exchanging  the  money  of  the  drinker  for  the  liquor  by 
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the  small  of  the  owner  and  keeper  of  the  club  house,  does  not 
amount  to  a  sale  by  retail  in  meaning:  of  either  the  charter  or  ordi- 
nance mentioned. 

It  is  made  to  appear  from  argued  state  of  facts  that  each  associa- 
tion or  club  is  composed  of  members  who  each  pay  an  admission  fee 
of  $25  and,  besides,  $3  monthly,  and  that  it  was  organized  '*for  the 
social  pleasure  of  its  members  and  for  furnishing  them  the  conven- 
ience of  a  place  of  meeting,  for  amusement,  conversation  or  rest, 
and  facilities  for  reading,  writing,  eating,  drinking,  smoking, 
Ac,  and  that  the  club  is  dotta  fide  a  social  club  and  not  organized 
for  the  purpose  of  evading  the  license  tax.'' 

It  further  appears  that  **  wines  and  liquors  are  served  by  the  drink 
or  bottle,  and  the  members  receiving  them  sign  a  ticket,  with  the 
cost  price  marked  thereon,  which  tickets  are  piaid  monthly,  but  the 
members  may  pay  cash,  and  this  is  occasionally  done." 

Although,  according  to  the  by-laws  of  each  dub,  none  but  mem- 
bers are  permitted  to  purchase  liquor  directly,  though  a  member 
may  carry  a  stranger  there  and  **treat"  him  to  one  or  more  drinks,, 
still  the  decisive  fact  exists  that  in  each  case  the  corporation  pur- 
chases by  wholesale  and  distinctly  owns  the  liquor,  and  no  member 
Ls  perniitted  to  drink  or  consume  any  of  it  without  paying  directly 
out  of  his  individual  means  to  the  corporation  the  price  per  drink 
or  bottle  fixed  and  charged  therefor.  To  say  that  under  such  cir- 
cumstances the  defendant  in  each  of  the  cases,  the  corporation  and 
owr.er  of  the  liquor,  has  not  violated  the  ordinance  in  selling  by 
retail  without  license  would  be  an  abuse  of  terms,  for  the  privilege 
of  selling  by  retail  Is  essentially  exercised  by  each  corporation,  how 
tnuch  profit  being  made  makes  no  difference  and  liquor  may  be 
purchased  and  drank  there  by  the  bottle  or  glass,  if  paid  for,  in  the 
«4ame  way  it  is  done  at  a  coffee-house. 

Judgment  affirmed  in  each  case. 


COVIN'GTON  GaS-I.IGIIT  CO.  V.  CiTY  OF  COVINGTON. 

{Fifed  Dec,  3,  1891.^ 

1.  Taxntion  of  franchise' of  ,i^as  comf>any — No  tax  wafl  impo.sed  on  the  fran- 
ohine  of  gas  compHnies  by  the  revenae  laws  of  the  State  prior  to  the  act  of 
March,  1890.  The  manner  of  asi^essin^  the  property  of  Riich  oompanioH  was 
preacribed  by  section  8,  article  4.  of  chapter  92.  General  Statutes,  which  does 
not  Attempt  to  impose  any  tax  on  the  franchise  for  either  State  or  municipal 
purposes. 

2.  Authority  of  vtunicif^iilitits  to  Itix  friinchiscs — The  charter  of  the  city  of 
OoYington,  authorizing  it  to  assess  and  collect  taxes  "on  such  real  estate  ia 
eiiid  city  nnd  on  such  personal  estate,  shares  in  associations  ki\^  moneys  within 
tbe  city  or  belou^^ing  to  the  inhabitants  of  said  city  as  they  may  designate, 
and  such  as  now  are  or  from  time  to  time  as  may  be  taxable  by  the  laws  of 
this  Commonwealth/'  did  not  confer  the  right  to  assess  a  tax  on  the  fran- 
chise of  a  gas  company  for  municipal  purposes  at  a  time  such  franchise  wa» 
not  taxed  for  State  purposes. 

3.  Taxation — Exemptions — The  State  by  law  may  exempt  property  from 
taxation  for  State  purposes  that  is  subject  to  taxation  for  municipal  pur> 
poses. 

O'Hara  &  Bryan  and  J.  F.  &  C.  H.  Fisk  for  appellant. 

W.  A.  Byrne  for  appellee. 
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Appeal  from  Kenton  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  by  the  city  of  Covington  to  recover  of 
the  ('ovington  (ia^-light  Company  taxes  upon  its  franchise. 

There  was  a  demurrer  to  the  petition  and  various  questions  raised 
as  to  the  mode  of  assessment  and  the  character  of  the  ordinance 
under  wluch  tlie  authority  to  assess  the  franchise  is  clainjed.  'i'hese 
questions  will  not  be  determined,  for  the  reason  that  the  law  of  the 
State  did  not  authorize  the  assessment  of  tiiis  character  of  franchise 
at  the  date  thi*  assessment  was  had,  nor  will  tliis  court  undertake  to 
interpret  the  contract  between  the  city  and  the  gas  company,  under 
which  it  is  clainied  the  com})any  is  (»xempt  from  the  taxation  of  its 
franchise  by  reason  of  the  considt  ration  paid  by  the  company  to  the 
city  lor  the  privilege  conferred.- 

Section  3  of  article  4  of  chapter  1)2,  (General  Statutes,  prescribed 
the  manner  in  which  gas  companies,  as  well  as  other  eorporations, 
Should  assess  their  property,  and  that  is  to  report  undc^r  oath  to  the 
assessor,  on  or  before  the  loth  of  Sej)tember,  of  each  year,  a  full  iuid 
complete  statement  of  all  property,  real,  personal  and  mixed, 
including  buildings,  engines,  machinery,  pip<*s,  lamp  posts,  «^c., 
together  with  any  and  all  species  of  prolnrty  connect<<l  with  or  in 
any  way  belonging  to  or  under  the  control  of  such  company,  Ac., 
and  any  surplus  fund  on  hand,  cash  on  hand,  stocks,  bonds  or  other 
securities  and  the  total  cash  value  thereof.''  It  is  manifest  the 
State  did  not  intend  to  tax  the  franchise  of*  this  company  or  to 
impose  upon  it  any  other  tax  than  the  value  of  its  property  as  desig- 
nated in  the  act  referred  to.  That  the  holders  of  stock  would  he 
liable  fi>r  tax(^-^  U[)on  the  value  of  the  stock  will  not  be  doubted,  but 
we  have  found  no  statute  authorizing  exj)ressly  or  by  implication 
the  imi)Osition  of  a  tax  upon  the  franchise  itself  for  either  State  or 
municipal  purposes,  and,  in  the  abscMici*  of  such  a  i)ower  conferred 
upon  the  municipal  government  of  (.'ovington,  W(»  must  hold  that 
the  attemj)t  to  impose  such  a  burdcMi  is  not  to  be  implied  as  is  con- 
tended from  the  i)ro vision  of  the  city  charter  authorizing  its  council 
to  assess  and  collect  taxes  "on  such  real  estate  in  said  city,  and  on 
8uch  personal  estate,  shares  in  (t^sociafionH^  and  moneys  within  the 
city  01"  belonging  to  the  inhabitants  of  said  city,  as  they  may  desig- 
nate, and  such  as  now  are  or  from  time  to  lime  mcuj  be  ( (t. cable btj  the 
laws  of  this  (hmmnntrcalfh.^^ 

If  this  provision  of  the  cliarter  is  to  bo  construed  as  giving  to  the 
city  council  the  power  to  tax  the  franchise  because  the  State  could 
exercise  such  a  ])()wer,  where  the  Legislature  might  deem  it  expe- 
dient, there  would  be  some  reason  in  holding  that  this  taxation  was 
proper,  but  there  is  nothing  in  this  provision  that  gave  the  city  the 
right  to  tax  a  franchise  as  property  when  the  State  had  withheld  the 
exercise  of  the  power.  It  is  true  the  State  may  exempt  property 
from  taxation  for  State  purposes  when  the  exemption  would  not 
ajjply  to  taxation  for  municipal  purposes,  but  in  that  instance  the 
provision  of  the  charter  only  applies  to  the  taxation  of  proi>erty 
already  taxed  by  the  State,  or  such  property  as  may  from  time  to 
time  be  taxable  b\)  the  laws  of  the  (hunnonwealth.  The  plain  purpose 
of  the  act  in  questi(m  was  to  include  prof)erty  then  taxable,  and  such 
as  might  thereafter  be  made  taxable,  by  the  laws  of  the  State, 

Besides,  the  statute  points  out  in  plain  t-erms  what  property  is  to 
be  taxed  belongin«-r  lo  or  owned  by  such  corporations,  and  this  court 
should  not  so  construe  the  ciiarter  provision  in  question  as  to  give  to 
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the  municipality  the  power  to  tax  that  as  property  the  State  has 
never  seen  proper  to  tax. 

In  the  legislation  of  the  State,  prior  to  the  act  of  March,  1890,  there 
«an  be  found  no  imposition  of  a  tax  upon  the  franchise  where  the 
corporation  is  the  owner  of  property  that  is  taxed  as  well  as  the 
shares  of  stock  in  the  hands  of  stockholders.  The  act  of  March  11th, 
1890.  under  the  title  of  revenue  and  taxation,  chapter  92,  article  4, 
section  10,  provides  that  in  addition  to  the  specitic  property  of  all 
corporations  in  this  State,  which  is  now  the  subject  of  taxation 
unaer  existinir  laws,  the  value  of  the  franchise  shall  be  taxable 
(hereafter)  and  the  value  shall  be  ascertained  by  the  assessor  of  the" 
county  where  the  corporation  luis  its  chief  place  of  business,'*  &c. 
Whetlier  under  this  provi.^lon  you  can  tax  the  property  of  the  cor- 
poration, its  surplus  reveiuie,  the  value  of  the  stock  in  the  luinds 
of  the  stockholder,  and,  in  addition,  value  the  franchise  and  tax  that 
also  is  not  a  question  before  us,  but  it  is  evident  that  the  franchise  in 
this  class  of  corporations  was  not  taxable  by  the  laws  of  the  State 
prior  to  March,  1890.  The  section  of  the  charter  under  which  the 
ri^ht  to  tax  is  claimed  expressly  authorizes  s/iares  in  affson'afifms  to 
be  taxed  by  the  municipality,  the  provision  evidently  intending:  to 
embrace  all  kinds  of  ])roperty  that  was  then  bein^  taxed  by  the 
State,  and  the  fact  that  in  the  form  of  the  tax  list  you  find  '* value 
of  corporate  franchise"  does  not  affect  the  question  involved  or 
authorize  the  imposition  of  this  tax. 

The  corporation  has  paid  taxes  on  all  its  property.  The  shares  of 
stock  have  either  been  taxed  or  are  made  the  suhject  of  taxation, 
and.  therefore,  the  court  erred" in  imposinjr  the  tax  on  the  value  of 
the  franchise. 

The  jud«rment  below  is  revei-sed,  with  directions  to  dismiss  the 
petition. 


MALiiORY's  adm'r  v.  Mallory's  adm'r,  Ac. 
{Filed  Dec.  3,    1891.) 

1.  Dft'fdcnVs  esiaff  —  R/\^/if  of  wiihuo— The  i\i\&  to  the  property,  directed  by 
•ectiOn  5,  article  11,  chapter  31,  General  Stntntfca,  to  be  set  apart  to  the 
widow  as  exempt  from  distribution  and  sale,  vests  in  the  widow  at  the  death 
of  the  husband  and  her  representatives,  may  recover  it  if  she  dies  after  the 
haRband  but  before  it  is  Set  apart  by  the  appraisers. 

2.  Statute  of  /mints — Antenuptial  contract — A  parol  antenuptial  contract  by 
^rhich  each  party  to  the  marfinjje  is  to  retain  the  title  to  his  or  her  property, 
and  dispose  of  it  as  if  no  marriage  had  occurred,  is  not  enforceable  in  law 
or  in  equity  because  the  statute  of  frauds  require  all  contracts  in  consider- 
ation of  marriage  to  be  in  writing. 

E.  W.  Hines  and  Ben.  T.  Perkins,  jr.,  for  appellant. 

H.  G.  Petrie  and  W,  B.  Reeves  for  appellees. 

Appeal  from  Todd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

A.  W.  Mallory,  the  appellees'  intestate,  was  a  widower  with  chil- 
<iren,  and  C.  L.  Mallory,  the  appellant's  intestate,  was  a  widow  with 
one  child,  a  son;  both  of  these  persons  owned  property  and  married 
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each  other.  The  husband,  the  appellees'  intestate,  died,.an<d9  in  s 
a  few  days  thereafter,  and  before  the  personal  propc^rty  that  the 
statute  p;ives  to  the  widow  and  which  is  to  be  set  apart  to  hiery  was  set 
apart,  C.  L,  Mallory,  wife  of  A.  W.  Mallory,  and  the  appellant'» 
intestate,  died.  This  suit  was  instituted  by  appellant  as  administra- 
tor to  recover  of  the  appellee,  as  administrator,  the  value  of  said 
personal  property,  the  same  not  having  been  set  apart,  and  wafj,  or 
some  of  it,  on  hand  at  the  death  of  A.  W.  Mallory,  but  disposed 
of  by  the  appellee. 

The  contention  of  the  appellee  is  that  as  there  was  an  antenuptial 
contract  between  C.  JL.  and  A.  W.  Mallory  that  entitled  each  to 
retain  the  title  of  his  and  her  property  and  dispose  of  the  same 
as  though  no  marriage  had  taken  place,  C.  L.  Mallory  was  not 
entitled  to  the  property  that  the  statute  directs  to  be  set  apart  to  the 
widow  upon  the  death  of  her  husband. 

It  is  not  alleged  that  the  antenuptial  contract  was  in  writing,  and 
as  chapter  22,  section  1,  requires  contracts  in  consideration  of  mar- 
riage to  be  in  writing,  and  if  the  contract  relied  on  comes  within 
said  provision,  it  was  necessary  to  allege  that  the  contract  was  in 
writing,' and  the  answer,  because  of  not  alleging  that  fact,  is  not 
sufDcient;  besides,  the  proof  fails  to  show  that  the  contract  was  in 
writing.  Does  the  alleged  contract  come  within  said  provision?  It 
seems  that  the  question  has  been  settled  and  put  beyond  dispute  by 
this  court  in  the  case  of  Potts  v.  Merrit  &  Potts,  14  B.  Mon.,  406^ 
That  case,  like  this,  was  a  case  of  verbal  antenuptial  contract,  and 
the  Revised  Statutes,  then  in  force,  had  tlie  same  provision  as  to 
requiring  the  antenuptial  contract  to  be  in  writing,  as  the  General 
Statutes,  supra,  and  this  court  held  that  the  contract  was'  not 
enforceable  in  law  or  in  equity  unless  it  was  in  writing.  An 
antenuptial  contract  is  one  by  which  the  parties  agree  to 
anticipate  the  general  law  controlling  the  marital  relation  and 
make  a  law  in  that  regard  to  suit  themselves,  and  con- 
sideration for  the  contract  is  the  agreement  to  marry  each  other, 
which  nmst  be  consummated,  else  the  consideration  fails.  So  the 
contract  clearly  comes  within  the  provision,  siipt^a,  requiring  con- 
tracts in  consideration  of  marriage  to  be  in  writing.  If  tney  are  not 
in  writing  no  action  can  be  maintained  on  them,  and,  in  case  like 
this,  such  contract  is  no  defense  to  an  action  by  the  widow  or  her 
representative  to  enforce  her  marital  rights. 

it  is  a  mistake  to  say  that  the  property  that  chapter  31,  section  11 
of  tiie  General  Statutes,  directs  to  beset  apart  to  the  widow  only  vests 
in  the  widow  upon  the  setting  the  same  apart  to  her.  By  said 
statute  the  right  to  a  certain  kind  of  property,  if  on  hand;  if  not,  its 
value,  A'C,  vests,  eo  instanti^  by  operation  of  law  in  the  widow  upon 
the  death  of  her  husband. 

The  setting  apart  ol  said  property  is  merely  for  the  purpose  of 
designating  the  individual  pieces  of  property  and  valuing  them 
and  supplying  their  places  with  other  property,  Ac,  when  required. 
Said  property  vests  in  the  widow,  and  must  be  set  apart  to  her, 
whether  or  not  she  has  any  infant  children,  the  only  difference  be- 
ing that,  if  there  are  no  infant  children  residing  in  the  family,  there 
shall  be  nothing  set  apart  for  their  support. 

The  case  of  Sutherland  v.  Sutherland's  adm'r,  6  Bush,  — ,  is  re 
lied  on  as  establishing  the  fact  that  a  verbal  antenuptial  agreement 
is  valid  between  the  contracting  parties  and  volunteers.  The  lead- 
ing facts  of  that  case  are,  that  the  husband  before  marriage  verbally 
agreed  that  his  intended  wife  should  retain  herslaves.&c.,  after  mar- 
riage as  her  separate  estate,  and  after  marriage,  and  until  his  death,  he 
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adhered  to  that  agreement  and  informally  recognized  said  property 
as  her  separate  estate,  and  she  always  claimed  it  and  controlled  it 
as  such;  and  after  the  husband'^j  death  the  court  said  that,  as  between 
volunteers  clainnin^  the  property  by  virtue  of  the  husband's  mari- 
tal riofhls  and  the  wife,  equity  would  uphold  that  agrreement  as  con- 
sistent with  the  husband's  power,  he  bein^  sul  juris  all  the  time,  to 
let  the  wife  retain  her  property  as  her  separate  estate;  but  the  wife 
ihas  no  power  to  relinquish  her  marital  rlgrhts,  unless  she  observes  the 
law  in  that  regard.  The  fact  that  the  agreement  was  called  ante- 
nuptial, dimply  had  reference  to  the  fact  that  in  that  case  it  was 
xnade  before  marriage. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


Prewett,  trustee,  &c.  v.  Trimble 
(Filed  Oct,  24,  1891.) 

Liability  of  bank  officers  for  false  statement  of  its  condition — False  representations 
— December  31,  1887,  a  statement  of  the  resourceB  and  liabilities  of  a  bank, 
signed  by  its  cnshier,was  pablished  in  newspapers,  there  being  at  the  foot  of  the 
.statement  an  announcement  that  the  bank  had  declared  its  usnal  4  per  cent. 
Bemi-anuoal  dividend;  printed  cards  containing  the  same  statement  were  dis- 
tributed in  the  commanity.  on  which  cards  was  a  statement  sit^ned  by  the 
president  and  directors  of  the  bank,  in  which  the  cashier's  statement  was 
referred  to  as  evidence  of  the  prosperity  and  increasing  business  of  the 
bank.  A^ccording  to  this  statement  of  the  bank's  condition  its  stock  was  worth 
%t  least  $115  per  share,  and- its  president  sold  a  certain  number  of  shares  to 
appellant  at  $120  per  share,  on  January  19,  1888.  In  this  action,  filed  May 
14,  1868,  by  appellant  against  said  president  for  rescission  of  contract,  it 
appears  that  the  statement  of  the  bank's  condition  was  false,  and  that  the 
«tock,  at  the  time  ef  the  sale,  was  not  worth  more  than  $70  per  share. 
Held— 

First.  Regardless  of  what  occurred  between  the  parties  at  the  time  of  the 
«ale  the  publication  of  the  cashier's  statement,  with  the  accompanying 
fltatement  of  the  president  and  directors,  must  be  regarded  as  a  deliberate 
affirmation  by  the  president  of  the  truth  of  the  statement  of  the  cashier, 
and,  henc9,  no  other  relation  or  privity  between  the  parties  to  this  suit 
need  be  shown,  the  purchaser  bein^;  evidently  one  of  the  class  of  persons 
intended  to  be  influenced  by  such  publication. 

Second.  It  is  immaterial  whether  the  president  knew  the  statement  to  be 
false  at  the  time  of  the  sale,  for  it  was  an  affirmation  in  regard  to  a  matter 
concerning  which  he  had  soarces  of  information  not  possessed  by  the  pub- 
lic, roade  by  him  when  he  owed  a  duty  to  the  public  to  deal  fairly  and 
intelligently. 

Third.  Appellant  having  relied  on  the  president's  false  statement,  by 
which  the  latter  has  profited,  and  having  possessed  no  knowledge  of  the 
bank^fi  affairs  except  as  derived  from  sucli  statement,  is  entitled  to  a  rescis- 
aion  of  the  contract. 

Ed.  C.  O'Rear  and  Z.  T.  Young  for  appellants. 
'Wood  &  Day  for  appellee. 
Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 
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January  19,  1888,  appellee,  then  president  of  the  Exchange  Bank 
of  Kentucky,  at  Mt.  Sterling,  .sold  and  transferred  to  appellant 
twenty  shares  of  stock  in  that  bank  at  the  price  of  $120  per  share^ 
and  twenty-one  shares  in  the  ^Mt.  Sterling  JSational  Bank,  at  $12X> 
per  share  ibr  twenty  shares  and  $118  for  the  reninining  one,  payment 
for  which  was  then  uiade  partly  in  notes,  assigned  to  and  received  by 
appellee  at  their  face  value,  and  partly  in  money.   • 

May  14,  1888,  appellant  brought  this  action  for  rescission  of  the 
contract  and  restoration  of  the  note? ,  or  if  collected,  payment  of 
amount  thereof,  and  the  ujoney  received  by  appellee  and  interest 
on  the  whole,  it  being  alleged  and  not  denied  a  tender  and  offer  to 
retransfer  the  stock  and  demand  of  repayment  of  the  purchase  price 
had  been  made  by  appellant  and  refused  by  appellee. 

It  appears  that  December  31,  1887,  a  statement  of  resources  and. 
liabilities  of  the  Exchange  Bank  of  Kentucky,  signed  by  the  cash- 
ier, was  published  in  newspapers  of  Mt.  Sterling,  and  by  printed 
cards,  which  were  generally  distributed,  there  being  at  foot  of  the 
statement  an  announcement  the  bank  had  declared  its  usual  semi- 
annual four  per  cent,  dividend.  There  was  printed  on  the  same  card 
a  statement  signed  by  the  president  and  directors,  in  which  the 
cashier's  statement  was  referred  to  as  evidence  of  the  prosperous 
condition  and  increasing  business  of  the  bank. 

According  to  that  statement,  the  resources  of  the  bank,  having  a 
capital  of  $100,000,  amounted  to  $320,380.42,  of  which  $245,790  were 
loans  and  discounts,  and  $13,338.08  overdrafts,  while  the  undivided 
profits  were  $15,851.41.    But  no  mention  was  made  of  any  insolvent ' 
debts  being  part  of  the  aggregate  of  either  loaiis  or  overdrafts. 

In  respect  to  the  statement,  it  is  alleged  and  appears  that  ot  the 
total  amount  of  loans  and  discounts,  more  than  $30,(K}0  consiste<l  of 
stale  and  worthless  demands  and  of  overdrafts,  at  least  $7,0(JU  were 
likewise  worthless,  the  drawers  being  iusolvent;  and  that  atte» 
charging  off  such  worthless  demands  there  would  be  lei  tin  the  bank 
no  undivided  profits  at  all.  It  is  further  alleged  and  proved  that 
the  books  of  the  bank  showed  at  date  of  the  statement  about  $7,(500 
more  due  to  depositors,  and,  consequently,  that  nmch  more  liabilities 
than  disclosed  l)y  it. 

The  evidence  })laces  beyond  question  that  when  the  statement 
was  published  and  circulated  the  real  value  of  stock  in  the  Exchange 
Bank  of  Kentucky,c«lculated  and  determined  by  the  actual  conditi(»n 
of  its  resources  and  liabilities,  was  not  over  $70  per  share.  It  isalsa 
satisfactorily  shown  that  when  he  made  the  purchase  appellant  did  . 
n()t  know,  nor  have  any  other  means  of  knowing,  tlic  true  condition 
of  that  bank's  atlairs  than  such  information  as  was  afforded  by  the 
cashier's  statement,  and  that  given  directly  to  him  by  api)ellee,  and 
that  he  believed  and  acted  on  that  information. 

There  is  discrepancy  in  the  testimony  of  the  parties  as  to  what  oc- 
curred between  them  when  the  contract  was  made.  But  that  of  an- 
other person  present  at  the  time  is  substantially  that  appellee  said 
if  not  directly  to,  in  hearing  of,  appellant  that  the  notes  held  by  the- 
Exchange  Bank  of  Kentucky  were  worth  dollar  for  dollar,  and  be- 
ing  asked  about  value  of  the  stock,  took  in  his  hands  the  card  upoa 
which  was  printed  the  cashier's  statement,  one  of  which  he  had  on 
a  previous  o<casion,  in  person,  given  to  appellant,  and  referring  to  it 
explained  that  the  capital  being  $100,000,  the  surplus  of  $15,000  mad^ 
the  stock  worth  $115  per  share,  and  more  as  an  investment,  and  that, 
it  was  going  at  $120. 

But  independent  of  what  occurred  between  the  parties  at  (he  tiuic»' 
of  the  contract,  it  is  manifest  the  cashier's  statement  was  publisheil 
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and  circulated  by  authority  of  the  president  and  directors  for  the 
purpose  and  in  expectation  of  it  beinj?  accepted  and  treated  by  the 
public  as  in  all  respects  true  and  reliable,  thereby  not  only  increas- 
ing? business  of  the  bank,  but  keepinj?  up  or  enhancing:  market  value 
of  the  st(K'k  in  which  each  of  them  had  a  personal  interest.  And  as 
their  own  accon)panyinK  statement  was  obviously  intended  to  be,  it 
should  be  regarded  a  deliberate  affirmation  of  the  truth  of  that  of 
the  cashier,  and  as  equivalent  to  a  report  of  the  affairs  of  the  bank 
made  directly  by  them.  And  if  so,  upon  both  principle  and  author- 
ity no  other  relation  or  privity  between  the  parties  to  this  action 
need  be  shown  than  the  act  of  appellee,  as  president,  endorsing?  and 
authorizing  publication  and  circulation  of  the  cashier's  statement^  . 
and  the  resultinj;  injury  to  appellant,  who  was  within  the  class  ae- 
signed  to  be  influenced  by  the  statement.  Cook  on  Stock  and  Stock- 
holders, sections  3oo  and  ;jr)4,  anil  cas(is  cited. 

Whether  they  published  and  trave  currency  to  the  statement, 
knowing  it  to  be  materially  untrue,  and  for  the  fraudulent  purpase 
of  deceivinjj:  the  public,  as  charged  in  the  petition,  we  need  not  in- 
quire; for  it  is  not,  in  order  to  maintain  this  action,  indispensable 
that  appellee  be  shown  to  have  known  the  statement  \yas  false.  For 
it  is  elementary  doctrine  that  a  false  representation  may,  in  contem- 
plation of  law,  be  made  with  knowledge  of  lis  fain  i(j/;  that  is,  made 
scienter^  so  as  to  alford  a  right  of  action  in  damages  and  a  fertiori 
ground  for  equitable  proceedings  (1)  without  actual  knowledge  of 
either  its  truth  or  falsity,  a:'»  when  the  party  has  affirmed  his  knowl- 
edge by  a  positive  statement  which  implies  knowledge  (2)  when 
made  under  circumstances  in  which  the  party  ought  to  have  known, 
if  he  did  not  know  of  its  falsity,  as  when  having  **s])(»cial  means  of 
knowledge"  it  is  his  duty  to  know.  Bifelow  on  Fraud,  sections 
509  and  olG. 

In  Story ^s  Equity,  section  103,  it  is  laid  down  that  ^^affirmation  of 
a  material  fact  that  one  does  not  know  or  believe  to  be  true  is  equally 
in  njorals  and  law  as  unjustifiable  as  the  affirmation  of  what  is  known 
to  be  positively  false.  And  even  if  the  party  innocently  misrepre- 
sents a  material  fact  by  mistake,  it  is  equally  condusive,  for  it  oper- 
ates as  surprise  and  imposition  on  the  other." 

Representation  by  a  party  having  means  of  knowledge  in  regard 
to  a  matter,  not  possessed  generally,  are  apt  to  be  believed  and 
acted  on,  especially  if  he  is  in  a  situation  where  he  owes  a  duty  to 
the  public  to  deal  hont^stly  and  intelligently.  Therefore,  something 
more  than  use  of  ordinary  diligence  to  know  the  condition  of  a  bank 
.should  be  required  of  the  president  in  order  to  exempt  him  fronj  lia- 
bility to  a  pei*son  who  has  suffered  loss  by  a  false  statement,  a  report 
of  its  affairs  officially  made  or  affirujed  by  him,  especially  when 
he  has  been  thereby  personally  benefited. 

In  Cook  on  Stock  and  Stockholders,  section  14),  it  is  said  on  au- 
thority of  numerous  cases  cited,  tliat  any  statement  by  the  author- 
ized agents  of  a  corporation  in  regard  to  the  statiin  of  the  corporation, 
or  material  matters  connected  therewith,  whereby  subscriptions  of 
stock  are  obtained,  is  a  fraudulent  representation,  for  which  a  person 
sustaining  loss  thiereby  may  hold  such  agents  personally  liable,  or 
have  the  contract  rescinded.  This  is  upon  the  principle  and  for  the 
reiison  that  such  agents  have  exceptional  means  of  knowledge,  and 
one  a  <iuty  to  speak  the  truth  or  not  at  all  about  the  matter.  But,  as 
observed  by  the  author,  **in  all  these  cases  the  distinction  between 
Htatements*relative  to  the  prospects  and  capabilities  of  the  enter- 
prise, and  statements  specially  specifying  what  does  or  does  not  ex- 
ist, must  be  carefully  borne  in  mind.^' 
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In  this  case  not  the  bank,  but  appellee,  personally  profited  by  the 
bargain  appellant  was  induced  by  the  false  report  or  statement  of  its 
condition  to  nriake  with  him.  And,  therefore,  it  would  be  contrary 
to  reason  and  justice  for  him  to  be  permitted  to  enjoy  the  benefit  of 
it,  at  the  expense  of  appellant,  ujjon  the  flimsy  ji:round  of  ignorance 
about  the  material  matters,  in  reference  to  which  he  made  the  de- 
liberate and  positive  representation.  For,  leavinj?  out  of  view  the 
question  whether  he  did  in  fact  know  the  stHtement  was  untrue, 
being  in  a  situation  to  know  and  when  it  was  his  duty  to  know,  lie, 
in  contemplation  of  law,  did  know  it,  and,  consequently,  such  state- 
ment is  to  be  held  fraudulent,  and  appellant  has  a  remedy  for  the 
loss  sustained,  either  by  action  in  damages  or  for  rescission.  For  it 
is  a  settled  rule  that  even  when  one  who  brings  at>out  a  contract  by 
misrepresentation  commits  no  fraud,  because  his  representation  was 
when  made  innocent  in  the  ordinary  sense;  still,  if  when  the  fact 
■of  its  falsity  becomes  known  he  refuses  to  relinquish  the  advantage, 
upon  offer  of  reciprocal  relinquishment  received  by  the  injured 
party,  it  would  make  him  guilty  of  constructive  fraud,  and  the  con- 
tract subject  to  rescission  by  a  court  of  equity. 

In  our  opinidn  appelhmt,  as  the  record  stands,  was  entitled  to  a 
rescission  of  the  contract,  as  prayed  for  in  his  petition,  and  the  court 
had  jurisdiction  to  grant  it. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  judj?- 
ment  in  favor  of  appellant. 

Judge  Holt  not  sitting. 


LUTKENHOFF,  &C.  V.  LUTKENHOFF. 
PATTON  V.  LUTKENHOFF. 

{Filed  Dec  3,   1891— iVo<  to  be  reporttd.) 

1.  Fraudulntt  convex  ances — IVeii^ht  of  Judgment  of  chancelivr — In  this  action 
it  appears  that  the  debtor  disposed  of  abont  ^lO.CKX)  worth  of  property 
-within  one  year,  and  at  the  time  a  creditor  was  by  suit  asserting?  claims 
against  him;  he  in  nuable  to  show  satisfactorily  what  he  did  with  the  pro- 
ceeds from  each  sale;  ranch  of  the  real  estate  was  conveyed  to  a  brother- 
in-law,  and  neither  the  debtor  nor  the  brother-in-law  gave  clear  and 
satisfactory  explanations  concerning  the  consideration  for  these  transfers. 
With  this  evidence  in  the  case  the  judgment  of  the  chancellor,  adjudging 
the  conveyances  to  the  brother-in-law  fraudulent  and  setting  them  aside, 
will  not  be  disturbed  on  appeal. 

2.  Champerty  and  tnaintenance — A  German,  who  spoke  English  with  diffi- 
culty, being  involved  in  litigation,  employed  a  friend  to  engage  attorneys 
and  otherwise  look  after  his  interests  in  the  suits;  the  friend  did  engage 
attorneys  and  became  personally  liable  to  them  for  their  fees,  and  also  ex- 
pended money  in  behalf  of  the  litigant;  the  latter  executed  his  note  to  pay 
the  friend  for  his  services,  the  payment  of  which  notes  was  secured  by  a 
mortgage  on  the  litigant's  land.  Held — That  the  contract  between  the  Ger- 
man and  his  friend  is  valid  and  enforceable.  A  litigant  may  employ  and 
pay  an  agent  to  attend  to  his  litigation,  and  the  contract  of  employment 
is  not  in  violation  of  the  statute  against  champerty  and  maintenance. 

J.  P.  Tarvin  for  appellants. 

D.  A.  Glenn  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 
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Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Louida  G.  Lutkenhoff,  having:  obtained  two  judg- 
ments against  her  father-in-law,  the  appellant,  John  G.  Lutkenhoff, 
and  a  return  of  nulla  bona  as  to  each,  brought  this  action  to  subject 
to  their  payment  certain  parcels  of  real  estate  conveyed  by  the 
debtor  to  various  parties,  upon  the  ground  that  the  conveyances 
were  without  consideration  and  fraudulent. 

Two  of  the  parcels  were,  in  January,  1888,  conveyed  for  recited 
considerations  directly  to  the  appellant,  Henry  Freeling,  the  brother- 
in-law  of  the  debtor.  Another  to  J.  P.  Patton,  in  May,  1886,  as 
indemnity  to  him  a^s  the  surety  for  the  grantor,  but  nothing  was 
«ver  paid  by  Patton  by  reason  of  this  liability.  Subsequently,  he 
conveyed  it  to  one  Bueter,and  the  latter,  in  January,  1888,  conveyed 
one-half  of  it  to  Freeling  for  the  recited  consideration  of  Lutken- 
hofTs  indebtedness  to  him,  and  money  to  be  applied  on  other  in- 
debtedness of  Lutkenhoff.  The  other  half  Bueter  conveyed  to 
Lutkenhoff  s  wife  for  $800  to  be  paid  in  discharge  of  what  Lutken- 
hoff owed  Bueter,  on  account  of  what  he  had  paid  on  the  liability, 
for  which  Patton  was  surety  and  in  other  ways.  This  portion  of  the 
lot  has  been  sold  to  satisfy  this  claim.  The  conveyances  to  others 
are  not  now  in  question 

The  judgment  appealed  from  by  Lutkenhoff  and  Freelinjr,  of  Feb- 
ruary 8,  1889,  subjects  only  the  property  obtained  by  the  latter.  He 
:filed"  no  answer  and  inade  no  issue.  This  is  singular  if  he  had,  in 
fact,  paid  for  the  property  by  indebtedness  of  Lutkenhoff  to  him  or 
otherwise.  It  is  quite  suggestive.  It  is  unnecessary  to  review  all 
the  testimony  relative  to  the  transfers  to  him.  He  is  the  near  rela- 
tive of  the  grantor,  and  the  testimony  of  both  as  to  when  and  how 
the  indebtedness  of  the  grantor  to  the  grantee,  which  it  is  claimed 
paid  for  the  land,  was  created,  is  not  of  a  satisfactory  character.  The 
recollection  of  Lutkenhoff  is  especially  bad  as  to  the  circumstances 
of  its  creation.    His  memory  is  suspiciously  at  fault. 

The  testimony  sliows  that  in  about  a  year  he  disposed  of  property 
worth  over  $10,0(X),  and  he  gives  no  satisfactory  account  of  what  he 
■did  with  a  good  portion  of  the  money,  which  he  claims  to  have 
received  for  it,  and  the  disposition  of  which  rendered  him  insolvent 
in  law.  This  was  done  during  and  about  the  time  the  appellee  was 
iisserting  her  claims.  The  chancellor,  no  doubt,  knew  the  witneases 
and  was  well  calculated  to  judge  of  the  validity  of  the  transfers 
to  the  appellant,  Freelinu:.  His  judgment  is  entitled  to  considera- 
tion, and,  in  view  of  all  the  circumstances  proven,  it  should  not  be 
disturbed. 

Prior  to  the  assertion  of  appellee's  claims,  and  on  January  27, 
1886,  Lutkenhoff  moi^tgaged  to  the  appellant,  J.  P.  Patton,  what  ap- 
pears to  be  the  same  lot  which  was  ttiereafter  conveyed  to  him  to 
secure  him  as  the  security  of  Lutkenhoff. 

The  first  mortgage  secured  Patton,  as  it  recites,  in  *'the  payment 
of  two  promissory  notes  of  this  date  due  James  1^.  Patton  as  attor- 
ney's fees  in  all  CHses  in  circuit,  chancery  and  appeal  court  of  this 
county  and  State,"  and  which  notes  were  for  $250  each. 

He  asserts  this  mortgage,  averring  in  his  answer  and  cross-peti- 
tion, that  it  was  given  for  a  "good  and  valuable  consideration  ;  for 
money  advanced  and  paid  out  for  the  benefit  of  said  Lutkenhoff  and 
for  the  employment  of  an  attorney  at  an  expense  of  about  three 
hundred  ($800)  dollars  for  the  benefit  of  said  J.  G.  Lutkenhoff,  and 
also  for  services  in  securing  a  bondsman  in  a  certain  suit  which  said 
CO  defendant  was  then  appealing  to  the  Superior  Court.'' 
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The  court  rejected  the  claim  altocrether.  We  fail  to  see  why  it 
should  not  have  been  allowed  and  adjndj^ed  to  be  a  prior  lien  claim, 
subject  to  the  sums  admitted  to  have  been  paid  upon  it,  upon  the 
proceeds  now  in  court  of  so  much  of  the  lot  embraced  by  the  mort- 
gat?e,  and  which  was  finally  conveyed  to  Freelin^  for  the  benefit,  as 
in  effect  held  by  the  court,  of  Lutkenholf. 

It  appears  the  hitter,  who  is  a  German,  and  does  not  speak  En- 
glish well,  <rot  the  a]>pellant,  Patton,  to  attend  to  his  litijjation  in 
the  way  of  employing?  an  attorney  and  some  other  matters.  The  at- 
tt)rney  rufnsed  to  look  to  Lutkeiihotf  for  his  fee  of  $4(M),  and  Pat- 
ton  became  bound  for  it.  He  has  paid  a  portion  of  it,  and  the 
attorney  looks  to  him  for  the  bahmce. 

In  order  to  repay  Patton  what  he  Jiad  thus  assumed  for  him  and 
for  his  services,  the  moitgage  and  notes  for  $oOO  were  pfiven.  The 
arranjjemenc  was  not.  as  is  contended,  in  violation  of  the  statute 
against  champerty  and  maintenance. 

Patton  was  not  guilty  of  stirring  up  quarrels  and  suits  in  which 
he  was  in  no  way  concerned.  He  did  not  officiously  intermeddle  in 
the  prosecution  of  suits  with  which  he  had  no  proper  connection,  or 
under  any  arrangenjent  that  he  was,  in  the  event  of  success,  to  have 
a  part  of  the  subject-matter  of  the  controversy.  There  was  notn- 
ing  of  this  kind.  It  was  merely  an  employment  of  him  as  an  ajrent 
to  attend  to  the  business,  and  for  which  he  was  entitled  to  be  paid 
as  well  as  to  be  re-imhursed  for  any  moneys  expended  for  the  benefit 
of  and  at  the  instance  of  the  principal,  and  the  case  does  not  in  the 
slightest  degree  fall  within  the  rules  laid  down  in  Brown  v.  Beau- 
champ,  i}  Monroe,  413. 

It  is  suggested  that  the  pleading  of  Patton  is  defective.  A  de- 
murrer was  filed  to  it,  but  the  appellee  did  not  insist  upon  it,  and  it 
was  never  determined.  Besides,  it  avers  that  the  mortgage  was 
given  **for  moMey  ad v  meed  and  paid  out  for  the  benefit  of  siiid 
Lutkenhoff,  and  for  the  employment  of  an  attorney,"  etc. 

The  record  does  not  disclose  very  distinctly  the  transfer  through- 
out of  the  mortgaj^ed  property,  biit  the  above  history  of  it  appears 
to  be  the  correct  one,  and  the' judgment  of  PVbruary'S,  1888,  is  upon 
the  a|)peal  of  Lutkenhott  and  Freeling  atlirmed,  but  that  of  Patton 
from  the  judgment  of  November  15,  1889,  is  reversed  and  cause  re- 
manded for  further  proper  proceedings. 


The  People's  Mutctal  Insurance  Fuxd   v.  Bricken. 
Same  v.  Birch. 

(FUed  Nov.  28,  1891.) 

Insfirauce — Confru/s—  /uscissivn—  K  mutual  iiisursuice  company  iftgned  cer- 
tificates of  insurance  to  tuch  of  the  nppellautp,  by  which  it  a^jreeci  to  pay 
to  the  wife  of  each  of  the  insured  f  1,000  upon  his  death,  provide'l  the  di- 
vision in  which  the  insured  was  registered  was  full;  if  not,  then  it  was  to  pay 
one-tifth  (i  one  nsseKsment  for  each  member  of  said  division  in  good 
standing  ht  the  deMth  of  the  insured;  it  also  agreed  to  pay  to  the  insured^ 
four  rears  after  the  dato  of  the  certificate,  if  living,  $1,000,  and  $1,000 
every  four  years  thereafter  until  $5,000  was  paid  him.  Finding  this  plaa 
of  insurance  unprofitable  the  company,  without  the  consent  of  the  appel- 
lants, secured  an  «\mHndment  to  its  charter,  by, which  it  was  authorized  to 
do  a  "straight  insurance  ousiness/^  It  having  induced  many  of  its  mem- 
bers to  cancel  their  old  policies  and  take  policies  on  the  new  plan,  requested 
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appellant  to  do  the  same,  which  they  refused  to  do,  and  nppellantB  declin- 
ing to  pay  further  assessmenlR  on  their  policies,  they  were  declared  for- 
feited. In  this  action  by  appellants  to  rescind  their  contracts  of  insarance 
and  recover  the  money  paid  thereon,  Held — 

The  company  had  no  ri^ht  to  abandon  or  change  in  any  manner  the 
binding  contracts  it  had  made  with  appellants  without  their  consent;  and 
since  it  knowin^fly  impaired  its  own  capacity  tc  perform  these  contracts, 
and  induced  others  to  abandon  such  contracts,  thereby  lessening  their  value 
to  appellants,  the  latter  had  the  right  to  refuse  to  paiy  further  assessments 
and  to  have  the  contrffct  canceled  and  a  recovery  of  the  consideration  paid 
therefor. 

W.  C.  McOhorcl  for  appellant. 

J.  W.  S.  Clements  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  organized  as  a  mutual  insurance  society,  under 
an  act  of  the  Kentucky  Legislature,  approved  April,  1884.  The  ap- 
pellees each  became  menjbers  of  the  sfociety,  and  were  insured  by 
it.  They,  thereafter,  instituted  these  two  actions  against  the  appel- 
lant to  rescind  the  contracts  of  insurance  and  to  recover  back  the 
sums  paid  to  appellant  aaducs,  Ac,  upon  the  ground  that  the  appel- 
lant had  violated  its  contracts  with  them.  The  lower  court  having 
granted  the  relief  sought,  the  appelhtnt  has  appealed. 

By  the  terms  of  the  certiticates  delivered  to  each  of  the  appellees^ 
the  appelUmt  agreed  to  pay  to  the  wife  of  each  one  of  the  insured 
$1,000  upon  his  death,  provided  the  division  in  which  the  insured 
was  registered  was  full;  if  not,  then  one-fifth  of  one  assessment  for 
each  member  in  said  division  in  good  standing  at  the  date  of  the 
death  of  the  insured.  The  appellant  also  agreed,  by  coupons  at- 
tached, to  pay  to  the  insured,  if  living,  $1,000  lour  years  after  the 
date  of  the  certificate,  and  a  like  sum  every  four  years  thereafter, 
until  the  sum  of  $5,000  was  paid.  By  the  charter  and  bylaws  the 
funds  out  of  which  the  appellant's  liability  aro^^e  in  case  of  the  death 
of  a  member,  or  upon  the  maturity  of  the  endowment  coupons,  was 
confined  to  admission  fees,  quarterly  and  annual  dues,  and  assess- 
ments made  when  a  njember  died,  upon  the  survivors. 

It  is  to  be  ol}served  that  under  said  charter,  etc.,  no  assessment 
upon  the  members  could  be  made  except  upon  the  death  of  a  mem- 
ber, and  the  fund  arising  from  the  assessment  was  to  be  distributed, 
one-fifth  to  the  beneficiary  of  the  dead  meml)er  and  the  other  four- 
fifths  was  to  beset  apart  to  the  permanent  or  endowment  fund,  and 
no  other  assessments  could  b*  made  for  the  benefit  of  the  endow- 
ment fund.    The  foregoing  is  the  plain  meaning  of  the  charter. 

The  appellant  soon  found  that  the  funds  it  was  authorized  to  raise 
to  meet  the  endowments  or  coupons,  as  they  ftll  due,  were  inade- 
quate for  that  purpose,  and,  without  the  knowledge  or  consent  of  the 
appellees,  obtained  an  act  of  the  Legislature  authorizing  it  to  aban- 
don its  endowment  system  and  adopt  that  of  the  **straight  insur- 
ance system."  After  procuring  this  change,  it  set  about  to  induce 
its  members  to  surrender  their  old  certificates  for  insurance  in  the 
new  company;  and  it  did  induce  many  to  make  the  change,  and 
others  it  paid  for  a  surrender  of  their  certificates.  The  appel- 
lees declining  to  surrender  their  certificates  for  new  insurances  or  to 
sell  theni,  or  to  pay  the  assessments  under  the  endowment  system, 
their  membership  was  declared  forfeited.    They  brought  these  actions 
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to  rescind  their  contracts  with  the  appellant  and  to  recover  back  the 
dues  paid  by  them.    It  seema  to  us  that  their  cause  is  just. 

They  had  binding:  contracts  with  the  appellant,  which  the  appel- 
lant h«d  no  power  to  change  or  abandon  without  their  consent,  and 
to  a  change  of  which,  it  is  clear,  they  did  not  consent.  The  appel- 
lant not  only  had  no  right  to  change  the  contract  without  their  con- 
sent, but  it  was  its  duty  to  perform  the  contract  in  good  faith,  and 
to  intentionally  and  knowingly  do  no  act  that  would  in  any  wise 
impair  its  performance,  and  for  it  to  Induce  others  to  abandon  their 
contracts  with  it  and  thereby  lessen  the  membership  and  re<iuce  the 
the  funds  to  which  the  appellees,  by  the  terms  of  their  contracts,  had 
to  look  for  a  compliance  with  the  terms  and  conditions  of  their  con- 
tracts of  insurance,  was  such  a  breach  of  contract  on  the  part  of  ap- 
pellant as  absolved  the  appellees  from  all  obligations  thereon,  and 
which  entitled  them  to  recover  back  the  consideration  paid  thereon. 

The  judgment  is  affirmed.  • 


SUPERIOR  COURT  ABSTRACTS. 


McGbath  t.  Board  of  Tbustebs  of  SHELBYYiiiLE. 

Filed  January  4,  1892.    Appeal  from  Shelby  Cironit  Court.    Opinion  of  the 
court  by  Jud(?d  Yost,  reversing. 

1.  Property  <nvners  are  not  liable  for  the  cost  of  street  impror'etf tents  unless  every 
proTision  of  the  charter  or  ordinance  looking  to  the  assessment  of  the 
property  for  that  purpose  is  ntrictly  complied  with. 

2.  An  assessment  against  a  property  owner  to  pay  for  street  impr(ruements  is 
Toid  if  made  without  notice.  And  if  a  notice  be  given,  it  is  the  basis  of 
the  whole  proceeding,  and  if  not  strictly  complied  with,  the  proceedings 
are  void. 

Under  a  town  charter,  which  empowered  the  board  of  trustees  to  cause 
property  owners  to  make  sidewalks  in  front  of  their  property,  and  provided 
that  in  the  ev^ut  they  failed  to  do  so  after  beiug  notified  tha  board  shoold  have 
the  right  to  have  the  work  done  at  its  expense,  and  that  this  expense  should 
be  a  lien  upon  the  property,  a  general  ordinance  was  passed  providing  that 
written  notice  should  be  served  on  the  owner,  describing  the  work  to  be  done 
and  the  time  allowed  by  the  board  to  complete  it,  and  further  providing 
that  if  such  owner  should  fail  to  commence  the  work  within  thirty  days 
after  the  service  of  the  notice  the  street  committee  should  let  the  work  to 
the  lowest  bidder,  and  the  cost  shoald  be  ''assessed  against  the  property.** 
By  special  ordinance  appellant  was  required  to  construct  a  pavement  ia 
front  of  his  property,  '"the  whole"  to  be  completed  within  fifty  (60)  days 
after  he  was  notified  as  required  by  the  general  ordinance,  and  he  was 
served  with  written  notice  that  he  was  required  within  fifty  days  to  con> 
struct  a  pavement  in  front  of  his  property. 

Held — That  appellant  had  the  right  to  suppose  from  the  notice  that  it  was 
immaterial  when  the  work  was  commenced  so  it  was  completed  within  fifty 
days,  and  was  not  required  to  take  notice  of  the  provision  of  the  general 
ordinance  requiring  the  work  to  be  comnuntcett  within  thirty  days  after 
service  of  notice.  Therefore,  as  the  board,  thirty-six  days  after  service  of 
the  notice,  passed  a  resolution   reciting  that  appellant  had  failed  to  corn- 
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menee  the  work  within  thirty  days,  and  ordering  that  the  work  be  let  to  the 
lowest  bidder,  which  wai»  done,  the  board  can  not  sabjeot  the  property   to 
pay  the  cost  of  the  improyement,  the  requirements  of  the  notice  not  having 
been  complied  with. 
O.  G.  Gilbert  for  appellant;  L.  C.  Willis  for  appellee. 

Shekhan  t.  Oonwat. 

Filed  January  4,  1892.     Appeal  from  Nicholas  Chancery  Conri.    Opinion  of 

the  ooort  by  Judge  Yost,  reversing. 

Payment  of  note  by  another  for  payor — Limitation — In  this  action  upon  a 
note  by  one  who  claims  to  have  purchased  it  from  the  payee,  the  evidence 
fails  to  establish  the  plaintifit's  ownership  of  the  note,  but  rather  shows  that 
the  money  which  he  claims  to  have  paid  for  the  note  was,  if  paid  by  him  at 
all,  paid  for  the  defendant,  and,  therefore,  his  cause  of  action,  if  he  has  any, 
is  upon  the  defendant's  implied  promise  to  re-pay  him  the  amount,  aud  the 
five  years'  statute  of  limitations  pleaded  by  the  defendant  applies. 

Ross  <fc  Owens  and  Hargis  &  Eastiu  for  appellant;  Thomas  Kennedy  and 
Harry  Kennedy  for  appellee. 

HrJ*^  RiNGooLD  k  Co.  V.  Tboutman,  <fco. 

Filed  January  4,  1892.     Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 

court  by  Judge  Yost,  reversing. 

Plaintiff'  not  bound  dy  defendant's  answers  to  interrogator ies — In  this  action  to 
enforce  a  lien  acquired  by  the  levy  of  an  execution  upon  property  alleged  to  be- 
long to  the  execution  defendant  jointly  with  another,  the  execution  defendant 
having  been  ruled  upon  plaintiff's  motion  to  appear  in  court  and  answer 
orally  touching  any  moneys  or  other  property  which  he  owned,  his  state- 
ment under  oath  that  he  owned  no  interest  in  the  property  levied  on,  or  in 
any  other  property  subject  to  execution,  was  not  binding  upon  plaintiffs, 
and  they  had  the  ri^ht  to  introduce  proof  upon  that  question. 

John  S.  Kelly  for  appellants;  Nat  W.  Hilstead  for  appellees. 

Nelson  County  Coubt  v.  Ye  well,  Ac. 

Filed  January  4,  1892.    Appeal  from  Nelson  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  affirming. 

Opening  and  alteration  of  public  toads — The  county  court  may  open  or  alter 
a  road,  on  condition  that  all  or  a  part  of  the  sum  required  to  be  paid  to  the 
land  owner  shall  be  paid  by  the  person  •*applying  for  the  (same;"  but  the 
court  has  no  power  to  adjudge  whether  or  not  the  road  shall  be  established 
or  how  the  expenses  shall  be  pnid  until  after  a  return  of  ^  the  inquest. 
Therefore,  although  the  order  awarding  the  writ  of  ad  quod  damnum  in  this 
case  recites  that  it  is  the  opinion  of  the  court  that  the  applicant  should  pay 
th-3  damages  that  may  be  assessed,  yet  as  the  court  expressly  reserves  the 
right  to  modify  that  opinion,  and  the  final  judgment  opening  the  road  is 
without  condition,  the  county  is  bound  for  the  damages  assessed  by  the 
jury. 

Nat  W.  Halstead  for  appellant;  John  S.  Kelly  for  appellees. 

KSNTUGKT   GSANOEBS*   MUTUAL    BeNETOLENT   BoOIETY    V.    AdAMB. 

Filed  January  4.  1892.    Appeal  from  Scott  Circuit  Court.     Opinion  of   the 

court  by  Judge  Barbour,  affirming. 

Insurance — Parol  agreement  fixing  time  for  payment  of  premium — Under  a 
policy  of  insurance  of  date  October  10,  providing  that  the  premium  is  to  be 
paid  "quarter-annually,"  the  law,  in  the  absence  of  any  other  agreement  or 
understanding,  would  fix  the  quarterly  payments  on  tho  10th  of  January, 
April,  July  and  October  of  each  year;  but  a  parol  agreement  that  the  pay- 
ments may  be  made  at  any  time  between  the  10th    and  25th  of   the  month 
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does  uot  conflict  with  the  written  contract.  And  the  evidence  in  this  case 
wafl  sufficient  to  authorize  the  jury  to  tiud  that  there  was  such  an  agree- 
ment. 

J.  F.  Askew  and  J.  E.  Cantrill  for  appellant;  L.  ^J.  Norman  and  Owens  & 
Finnell  for  appellee. 

WiEDMAN  V.  Line. 

Filed    January  4,  1892.     Appeal  from  Campbell  Circuit  Court.     Opinion  of 
the  court  by  Jud^e  Brirbour,  affirmin;^. 

1.  jHiitry  io  iidjjinin<(  pf-opt'vty  hy  operation  of  hrc-iih^ry  -In  this  action  in  which 
plaiutilT  allop»:^s  in  her  jsetition  that  the  defendant  erected  near  her  resi- 
dence a  larjre  brewery,  mid  that  the  operation  of  the  machinery  therein 
jarred  ht^r  house  and  cracked  hor  walln,  and  caiised  smoke  and  nauseous  va- 
por to  be  thrown  into  hev  house,  and  that  the  j.irrinj^  and  noises  cre- 
ated day  and  ni^ht  by. the  0])eratioii  of  the  macliincry  were  so  ^reat  as 
to  cause  sickness  to  her  and  family,  and  to  make  h<^r.  hoiijj*  uninhabitable, 
she  was  entitled  to  recover  upon    proof  of   the  faiMs  alleged. 

2.  Mixr^nducl  of  jury  -H\//:.rr  of  o'>icclion —S.^  the  defendant  knew,  before 
any  evidence  was  introduci'il,  that  the  ]>lai;itiiT  had,  afier  the^^jcy  was 
sworn,  talked  with  a  juror  rthoit  thr-  ca-e,  lie  should,  if  he  intendJM|j|, avail 
himself  of  it.  have  made  it  known  to  the  court  and  ;isk<ul  that  the  itWyaring 
of  the  jury  be  si;t  asivie  and  a  r.ew  jury  impaneh'd,  and  havintj  failed  to 
make  the  objection  at  the  proj^er  time  ho  had  no  riifht  to  complain  after  the 
verdict. 

3.  Instructions  to  jurv  -6'.'  of ''or''''  for  ^'iind' — AUhouijh  by  the  inadvertent 
use  of  the  word  "or"  inst.^ad  of  "and"  in  an  instruction  the  jury  were  told 
that  tliey  mi^ht  find  for  pl^inrift,  altiiou^^h  she  had  sustained  no  actual  in- 
jury, yet  as  it  was  plain  from  a  readinjr  of  I'ne  instruction  that  the  word 
"or"  was  used  inadvertently,  the  jury  could  not  hive  b  len  misled  by  the  mis- 
take, especially  when  the  other  instructions  only  authorized  a  verdict  for 
plaintiff  upon  proof  of  actual  dama<ro.  Therefore,  the  error  was  not  preju- 
dicial. 

Charles  J.  Helm  for  appellant  ;  E.  VV.  ^awkins  and  Butler  Hawkins  for 
appellee. 

Palmer  v.  Johnson's  adm'b. 

Filed  January  4.  1892.     Appeal  from  Daviess  Circuit  Court.     Opinion  of  the 
court  by  Judj^r  Barbour,  reversiiijif. 

1.  Xciv  trial — As  the  verdict  for  plaintiff  under  the  law  jfiven  by  the  court 
to  the  jury,  without  objection  or  exception,  is  without  evidence  to  support 
it,  it  sliould  have  been  set  aside. 

2.  /V< '(?<////;'  — As  dnfendant  pleaded  as  a  set-off  an  account  made  up  of  sev- 
eral items,  the  plaintiff's  deniil  in  h^r  reply  that  the  account  as  a  whole  is 
correct  is  not  «,'ood,  but  she  should,  upon  the  return  of  the  case,  be  allowed 
to  amend  her  re.i)ly. 

Sweeney.  Kllis  &  tSweeney  for  appellant;  Joe  Haycrof t  for  appellee. 

Gbauman  <fe  Co.  V.  Davis. 

Filed  Janu.iry  13,  1892.     Appeal  from   Lee  Circuit  Court.     Opinion  of  the 
court  by  Presiding^  Judij^e  Yonnjx.  aflirtninjr. 

1.  Attucliuients — The  mere  insolvency  of  a  debtor  is  not  sufficient  to  au- 
thorize an  attachment,  upon  the  j^round  that  he  has  not  enoupjh  property 
subject  to  execution  to  satisfy  plaintiff's  demand.  It  must  appear  that  he  has 
not  enough  property  to  satisfy  the  particular  demand  sued  on.  Nor  can  the 
claims  of  different  creditors  be  united  in  order  to  obtain  an  attachment 
qpon  this  jf round.  Each  claim  must  be  considered  separately  in  deter- 
mining^ whether  the  ground  for  the  attachment  is  made  out. 

2.  Same — Ar/;//rt'— Where  a  debtor,  for  the  purpose  of  savint^  rent,  and 
without   any  intention   of  defrauding    his  creditors,  builds  upon  his  wife's 
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lot  A  house  suitable  for  carryinsf  on  his  business,  his  act  will  not  be  regarded 
as  fraudulent,  althoujrh  he  rauy  at  the  time  be  indebted  to  a  material  ex- 
tent. It  is  the  intent  with  which  a  debtor  acts  that  determines  whether  hit 
acts  are  fraudulent. 

J.  B.  White.  J.  Nf.  Beatty  and  Edward  W.  Himes  for  appellants  ;  Robert 
Riddell  and  Hugh  Riddell  for  appellee. 

Waldman  v.    Vandkbschmitt. 

Filed  January  13,  1892.     Appeal  from   Kenton   Circuit  Court.     Opinion   of 

the  court  by  Presidiujir  Jiid^e  Yonnj^,  affirming. 

Evidence  in  forcii^n  iiiiii^unifd  -/*' 'suntp/ti'ii  ~K  portion  of  tlie  testimony  in 
this  case  not  bein;^  in  the  Enj^lish  lanjruage  the  court  will  treat  the  case  as 
though  the  appellant  failed  to  send  op  all  the  evidence  hoard  upon  the  trial 
and  indulge  the  ])resuinj)tiou  tliat  the  testimony  on»itted  fully  sustains 
the  judgment  of  the  clianoellor  below. 

Tisdale  <fe  Gray  tor  appellaLt;  Ilallam  k  Myers  for  appellee. 

Commonwealth  v.  Benoe. 

Filed  January  13,  1892.     Appeal  from  Clay  Circuit    ('ourt.     Opinion   of  the 
court  by  Prc-^iding  Judge  Young,  affirming. 

1.  In<iii)ncr.t-  Ex\\f^iion:>  to  sialute  -  Wh^re  provisos  or  exceptions  are  con- 
tained in  a  distinct  clause  of  a  ruatuto  it  is  not  uccu'-^-^ary  to  aver  in  an  in- 
dictment under  the  statute  tiiat  the  defendant  does  not  come  within  the 
exceptions,  or  to  negative  the  provisos  contained  in  the  statute. 

2.  Want cf  certainty  in  nidictnuat  -Au  indictment  averring  tint  tho  defend- 
ant "did  unlawfully  sell  spirituous,  vinous  and  malt  licjuors  in  quantities  less 

than  twenty  gallons''  witliout  stating  to  whom  Lhi'  sale  was  made  is  not  suf- 
ficiently certain,  and,  thereforK.  not  jpfood. 
Vr.  J.  Hendrick  for  appellant. 

Foley  v.  Fuller. 

Filed  January  13,  1S92.     Appeal  from  Knox  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Young,   affirming. 

1.  Prejudicial  erivrs — In  this  actitm  to  subject  to  the  payment  of  a  debt  of 
appellant  a  tract  of  land,  the  l(.\gal  title  to  which^is  in  a  non-residrtnt.  who 
was  made  a  co-dof»!ndant.  but  is  not  a  party  to  this  appeal,  appellant's  con- 
tention being  that  lie  has  no  interest  in  the  land  sougiit  to  be  subjected,  he 
can  not  complain  of  a  defect  in  tho  warning  ordiir  against  the  non-resident 
defendant,  as  he  is  not  prejudiced  thereby. 

2.  Judicial  sales  —  Division  of  land  -Section  0;)4  of  the  Civil  Code  does  not 
require  an  allegation  in  tho  pleadings  either  to  the  effect  that  tho  land  is  di- 
visible or  that  it  is  indivisible.  If  the  court  is  satistied  from  the  character 
of  the  boundary  or  the  number  of  acres  in  the  tract  or  the  rea.sonable  value 

of  the  land  that  a  division  can  not  be  had  without  materially  impairing  its 
value,  nothing  more  is  required.     And  the  burden  is  upon  the   defendant  to 

show  that  the  land  can  be  divided  without  materially  impairing  its  value. 

Wilson  &  Rawlings  and  Golden  &  Davis  for  appellant;  H..C.  Faulkner  for 
appellee. 

Williams'  adm'b.  v.  Williams. 

Filed  January  1.3,   1892.     Appeal   from  Powell   Circuit  Court.     Opinion   of 

the  court  by  Presiding  Judge  Young,  affirming. 

Weight  given  judgment  of  chancellor — To  authorize  the  reversal  of  the  judg- 
ment of  the  chancellor  on  the  facts  it  must  be  made  to  appear  that  the  judg- 
ment is  clearly  against  the  weight  of  the  evidence. 

J.  B.  White  for  appellant. 
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Farmsks'  and  Tbadkbs'  National  Bank  y.  Connob. 

Filed  -Janunry  13,  1892.     Appeal  from  Boone  Circuit  Coart.     Opinion  of  th& 
court  by  Judge  Yost,  nffirminp^. 

1.  FrauiiuUnt  conveyances — The  fact  that  a  conveyance  is  made  with  the  in- 
tent to  defraud  the  grantor's  creditors  doe.^  not  render  the  conveyance  void 
if  tne  grantee  whs  a  purchaser  for  a  valuable  consideration  without  notice 
of  the  fraudulent  intent  of  his  grantor. 

2.  Vendor  and  vendee — Outstanding  mortgaire — Where  land  is  conveyed  by 
a  deed  which  is  silent  as  to  an  outstanding  mortarage,  the  vendee  takes  tb& 
land  incumbered  by  the  mortgage,  and  is  presumed  to  have  included  the 
mortgage  debt  in  the  purchase  price. 

O^Hara  A;  Bryan  for  appellant;  Joel  C.  Clore  for  appellee. 

Cbutcheb  A;  Co.  v.  Elliott. 

Filed  January  18,  1892.     Appeal  from   Franklin    Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Where  there  is  a  breach  of  warranty  in  the  sale  of  seed,  the  measure  of  dam> 
ages  is  the  difference  between  the  value  of  the  crop  raised  and  the  value  of 
the  crop  which  would  have  been  raised  on  the  same  land  if  the  seed  had 
been  of  the  kind  represented.  And  this  rule  applies,  whether  no  crop  at  all 
is  grown  or  a  crop  of  an  inferior  kind.  And  in  determining  the  value  of 
the  crop  which  would  have  been  raised  if  the  seed  had  been  of  the  kind  rep- 
resented, the  seasons,  the  character  of  the  land,  the  manner  in  which  it  was 
prepared  and  cultivated,  and  the  crops  which  were  grown  in  the  neighbor- 
hood from  the  seed  of  the  kind  represented,  are  all  to  be  considered. 

While  the  plaintiff  in  this  case  soed  for  and  was  allowed  to  recover  the 
amount  paid  for  the  seed,  the  rental  value  of  the  land  on  which  it  was  sown, 
and  the  cost  of  preparing  the  Inud  and  sowing  the  seed,  yet  as  that,  in  the 
absence  of  any  allegation  by  defendant  of  special  facts,  is  presumptively 
less  than  the  value  of  the  crop  would  have  been  if  the  seed  had  been  of  the 
kind  represented,  the  defendant  was  not  prejudiced. 

J.  A.  Scott  and  J.  A.  Violett  for  appellants;  W.H.  Julian  and  John  L.  Soott 
for  appellee. 

Cbutohbb  (fe  Co.  V.  McManus. 

,  Filed  January  13,  1892.     Appeal  from  Franklin  Court  of    Common  Pleas* 

Opinion  of  'the  court  by'Jndge  Barbour,  affirming. 

In  this  action  for  a  breach  of  wtirranty  in  the  sale  of  hemp  seed,  as  the  plaint- 
iff, by  his  petition  sought  to  recover  as  dam  ij^es  only  the  cost  of  preparing 
the  ground  and  sowing  the  seed,  and  the  rental  value  of  the  land,  the  evi- 
dence as  to  the  damagns  should  have  been  re.stricted  to  those  amounts,  al- 
though the  plaiuMff.  had  he  so  claimed,  would  have  been  entitled  to  the  valne 
of  the  crop  which  would  have  been  raised  had  the  seed  been  of  the  kind 
represented.  The  court,  therefore,  erred  in  view  of  the  issue  made  by  the 
pleading,  in  allowing  any  evidence  as  to  the  value  of  the  crop  which  could 
have  been  raised  from  good  seed,  and  in  instruocing  the  jury  that  such  vain* 
was  the  measure  of  damages,  but  this  error  was  not  prejudicial,  as  the  ver- 
dict was  smaller  than  plaintiff  was  entitled  to  under  any  hypothesis. 

J.  A.  Scott  and  J.  A.  Yiolett  for  appellants;  W.  H.  Julian  and  John  L.  Soott 
for  appellee. 
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Standard  Life  and  Acc.'Ident  Insurance  Co.  v.  Thomas,  &c. 
(Ftled  Oct.  15,  1891— iVb^  to  be  reported.) 

1.  IP'anc'f  of  pre' a' /lit nary  proof  of  death  resitUinf^  from  accident — An  accident 
insurance  company  after  receivinjj^  certain  preliminary  proof  concerning 
the  death  of  the  assured  resultinjjj  from  an  accident,  in  reply  to  a  letter  from 
the  beneficiaries,  inquiring  if  farther  proof  was  required,  wrote  that  the 
company  would  not  pay  the  claim  because  the  assured  did  not  die  by  reason 
of  the  alleged  accident,  but  from  typhoid  fever.  Held — That  this  was  a 
waiver  to  all  right  to  further  preliminary  proof  concerning  the  claim. 

2.  The  7'ef  diet  that  the  lie.iih  of  deceased  was  caused  by  the  accident  and  not  by 
/yphoid  fever,  was  not  flagrantly  against  the  weierht  of  the  evidence,  and  will 
not  be  set  aside,  although  all  the  attending  physicians  say  that  the  death  ra- 
snlted  from  typhoid  fever;  the  evidence  of  the  nurse  and  others  is  sufficient 
to  sustain  the  verdict. 

Galloway  &  Simms  for  appellant. 
\V.  T.  Cox  and  E.  W.  Hines  for  appellee?^. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  as  widow  and  child  of  Sanri  Thomas,  deceased, 
brought  this  action  against  the  appellant  to  recover  the  sum  of 
$2,000,  the  amount  the  appellant  insured  the  deceased  agfainst  loss  of 
life  by  accident.  The  appellees  having  recovered  said  sum,  the  ap- 
pellant has  appealed. 

It  urpfes  a  reversal  upon  two  grounds,  to-wit:  First.  The  verdict  of 
the  jury  was  against  the  evidence;  Second,  Erroneous  instructions. 

As  to  the  first  ground  named,  it  is  alleged  that  the  deceased  was 
hurt  by  a  fall  on  the  12th  day  of  June,  which  hurt  resulted  in  his 
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death  on  the  2cl  day  of  the  following  July.  The  appellant  contends 
that  deceased  did  not  die  from  the  effect  of  said  injury,  but  from  the 
effect  of  typhoid  fever. 

It  appears  from  the  testimony  of  Dr.  Meredith,  that  the  deceased 
•came  to  him  on  the  Evening  of  the  day  that  he  is  said  to  have  been 
hurt,  and  complained  of  being  unwell;  that  he  exan)ined  him  and 
gave  him  the  opinion  that  he  had  incipient  typhoid  fever,  and  pre- 
scribed for  that  disease;  that  he  saw  him  the  next  week  in  the 
county,  at  his  father's,  where  he  had  been  taken,  and  found  that  he 
did  have  a  clear  and  well  defined  case  of  typhoid  fever,  and  he  was 
very  sick  with  it;  that  he  next  visited  liim  in  the  city  of  Bowlinj? 
Green,  where  he  had  been  conveyed,  and  found  him  still  afflicted 
with  typhoid  fever,  of  wliich  he  died  in  a  few  days. 

The  doctor  has  no  doubt  that  the  disease  was  tliat  of  typhoid  fever, 
and  the  deceased  died  of  it;  and  that  a  bruise  would  not  produce  it, 
because  it  is  caused  by  a  germ  and  not  by  a  bruise;  that  the  deceased 
never  complained  of  nor  informed  him  that  he  had  been  hurt. 

There  were  other  physicians  who  attended  the  deceased,  at  times, 
with  Dr.  Meredith,  all  of  wliom  concur  with  him  in  every  substan- 
tial particular  as  to  the  disease  being  that  of  typhoid  fev(T,  and  that 
a  bruise  would  not  prtkluce  it,  <&c. 

On  the  other  hand,  it  was  clearly  proven  that  the  deceased  on 
Tuesday,  the  12th  day  of  June,  about  noon  of  that  day,  was  stand- 
ing in  a  window  of  the  second  story  of  a  house  and  painting  the 
upper  part  of  the  window,  and  be  lost  his  balance  and  fell  to  the 
■  floor— the  second  floor— and  in  the  fall  hurt  his  left  side,  from  hisl.ip 
to  his  knee;  that  the  fall  so  stunned  him  that  his  comrade  in  the 
work  had  to  help  him  up;  that  he  complained  then  of  being  hurt; 
that  he  did  only  some  light  work  thereafter  that  evening,  and  finally 
quit  work  and  lefc  for  home  complaining;  that  he  went  home  and 
complained  to  his  wife,  the  appellee,  of  having  been  hurt  by  the 
fall;  that  he  worked  but  a  little  the  balance  of  that  week,  but  com- 
plained to  his  wife  and  relatives  of  being  hurt;  that  he  on  the  fol- 
lowing Sunday  was  taken  in  the  county  to  his  father's,  where  he 
remained  a  week  sick;  that  he  was  then  taken  to  the  city  where  he 
remainded  sick  until  he  died;  that  from  time  to  time,  during  all  this 
time,  he  complained  to  some  one  of  his  relatives  of  being  hurt; 
that  his  wife  and  several  relations  saw  the  bruise  during  his  sick- 
ness and  after  his  death;  that  he  was  nursed  by  a  competent  nurse, 
who  had  extensive  and  Jong  experience,  who  had  nursed  many  per- 
sons with  typhoid  fever,  conseciuently  had  learned  its  symptoms; 
and  he  is  of  tlu»  opinion  that  deceased  did  not  have  typhoid  fever. 

But  it  is  said  his  opinion  is  not  entitled  to  any  weight  as  against 
that  of  these  eminent  physicians.  But  when  it  is  remembered  that 
the  opinions  of  even  the  best  physicians  as  to  symptoms  of  diseases 
are  founded  upon  medical  books,  which  are  but  the  reflex  of  expe- 
rience upon  those  subjects,  and  their  own  experience  obtained  at  the 
bedside  of  their  patients,  it  will  be  conceded  that  an  intelligent,  at- 
tentive and  observing  imrse  of  fifty  years'  experience  may  become 
qualified  to  form  a  reliable  opinion  as  to  the  symptoms  of  diseases 
that  come  under  his  observation  as  nurse.  The  assertion  is  ventured 
that  an  old  nurse  in  a  hospital  can  tell  the  symptoms  of  the  diseases 
that  come  under  his  frequent  care  and  attention  as  readily  as  the 
hospital  physician  can  tell  them.  So,  therefore,  we  have  the  testi- 
mony of  the  nurse  against  that  of  the  attending  physicians. 

Also  the  fact  that  the  deceased,  a  well,  stout  man,  was  hurt,  and 
from  that  moment  he  was  sick  and  complaining  of  the  hurt,  and 
never  recovered  from  the  sickness,  but  died  in  about  three  weeks 
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:after wards,  with  the  wound  upon  him.  Also  the  evidence  of  one  of 
the  physicians  that  had  he  known  that  the  deceased  was  hurt,  as  de- 
scribed, he  wouid  have  feared  that  it  had  somethinj?  to. do  with  his 
death. 

But  it  is  said  the  nurse  did  not  testify  that  the  deceased  had  no 
fever  at  all.    This  is  true. 

But  vvlieu  it  is  considered  that  the  physicians  say  that  a  bruise 
may  produce  fevers  other  than  typhoi(J  fever,  the  fact  does  not  mili- 
tate against  the  appellees;  but  the  jury  might  have  drawn  the  infer- 
-euce  from  that  implied  admission  that  the  deceased  had  such  lever. 
So,  we  have  as  against  the  evidence  of  the  physiciansi  first,  tlie  fact 
the  deceased,  a  well,  stout  man,  was  hurt,  and  was  immediately 
taken  sick,  complaining  that  he  was  hurt,  and  never  recovered  from 
the  sickness  nor  got  well  of  his  wound;  second,  that  the  attendhig 
nurse  says  he  did  not  have  the  typhoid  fever,  the  further  fact  that 
one  of  the  physicians  admits  that  if  the  deceased  was  hurt,  iis  de- 
scribed, it  might  have  had  something  to  do  with  his  death,  but  in- 
ferentialiy  admits  that  he  had  some  other  fever.  And  it  is  adjiiitted 
by  all  that  a  bruise  will  produce  other  kinds  of  tever,  and  now,  it 
seems  to  us,  that  the  jury,  from  the  foregoing  facts  and  circumstances, 
had  the  right  to  believe  that  the  physicians^  theory  was  a  mistake, 
and  that  the  wound  that  the  deceased  received  produced  his 
death. 

The  court  struck  from  the  appellant's  offered  instructions  the 
words  "typhoid  fever,''  and  inserted  in  their  stead  the  word 
*'fever."  The  defense  is,  that  the  deceased  died  of  fever,  not  typhoid 
alone.  The  charge  by  the  court  conforms  to  the  answer.  Besides, 
it  is  more  favorable  to  the  appellant  than  the  one  offered.  The 
court's  instruction  tis  to  the  waiver  of  the  preliminary  proof  of  the 
wound  and  death  is  not  prejudicial  to  the  api)ellant. 

For  it  appears  that  the  appellees  sent  such  proof  upon  that  sub- 
ject as  they  deemed  necessary,  and,  getting  no  response,  they  wrote 
to  the  appellant  wishing  to  know  if  other  proof  was  needed,  and 
theappellan't  replied  that  it  would  not  pay.  th(-  clain),  because  the 
deceased  did  not  die  of  the  alleged  hurt,  but  of  typhoid  fever.  This 
was  a  waiver  of  all  proof  as  to  these  matters.  The  other  instruc- 
tions are  correct. 

The  judgment  is  affirmed. 


Leslie,  &c.  v.  Tribblk. 

{riled  Dec,  1,  1891.) 

1.  Dofzait'o  mortis  causa— K  donatio  causa  mortis  is  always  made  upon  the  im- 
plied condition  that  if  the  donor  recovers,  or  the  donee  die  first,  the  gift 
shall  be  void;  and  mere  delay  will  not  bar  the  donor's  right  to  recover  the 
^ift,  if  it  is  demanded  before  the  right  is  barred  by  limitation.  But  the 
donee  may  rely  upon  any  act  or  conduct  of  the  donor  that  will  e.'^top  him  to 
•claim  the  gift  or  present  a  sufficient  defense  at  law  to  his  demand  of  it. 

2.  Sam^ — Recoz'ery  of  lionor — Estoppel— k  wife  being  ill,  presented  fo  her 
hasband,  causa  mortis ^  a  note  held  by  her  and  executed  by  the  husband;  the 
wife  having  recovered  from  her  illness  suffered  the  husband  to  retain  the 
note^  upon  his  promise  to  devise  or  bequeath  to  her  property  in  addition  to 
that  he  bad  already  given  to  her  in  his  will,  equal  in  amount  to  the  note. 
"The  husband  died  without  having  made  such  additional  provision  for  the 
wife  in  her  will-  In  this  action  by  the  wife  to  recover  the  value  of  the  note, 
Helii — The  recovery  of  the  wife  fronf  her  illness  defeated  the  gift  of  the 
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note  to  the  hiiBbaud.  and  the  promise  of  the  latter  to  Rive  the  wife  in  hi9 
will  additional  property  \v  satisfaction  of  the  note,  was  a  valid  and  biudingr 
contract.  The  failure  of  the  husband  to  do  »o  restored  to  the  wife  her  right 
to  demand  the  note  or  the  amount  due  thereon,  and  the  judgment  in  favor 
of   the  wife  in  this  case  is  proper. 

3.  Payment cf  (h'Ots  fjy  lif^^ac.'t's —Thete  is  no  presumption  that  a  devise  of 
personalty  was  intended  by  the  testator  as  a  payment  of  his  debt  to  the  leg- 
atee, if  the  vplue  of  the  personalty  bequeathed  is  less  than  the  amount  of 
the  debt.  Nor  is  it  presumed  in  such  case  that  the  bequest  was  intended  a» 
a  payment  piv  faiito^  nor  does  such  presumption  arise  where  the  snbject- 
roatter  of  the  bequest  is  of  a  different  nature  from  the  debt. 

A  husband  who 'was  indebted  to  his  wife  on  a  note  held  by  her.  devised 
certain  person nl  estate  to  her  and  directed  that  his  just  debts  be  paid.  A» 
the  testator  vhs  in  a  condition  where  he  could  be  generous  with  his  wife  and 
just  to  his  creditors,  and  the  language  of  the  bequest  to  her  does  not  import- 
payment  of  her  debt,  it  will  be  presumed  that  the  bequest  is  a  bounty  and 
not  a  satisfaction  of  the  debt. 

Haggard  &  Benton  for  appellants. 

Beckner  &  Jeffries  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judjje  Bennett. 

It  appears  that  A.  J.  Tribble,  husband  of  the  appellee,  Elizabeth 
T.  Tribble,  executed  in  1875  his  promissory  note  to  the  appellee,  who 
was  then  his  wife,  for  the  sum  of  $1,<H)0,  due  and  payable  one  day 
after  date.  In  18S7  A.  J.  Tribble  made  a  will,  by  which  he  directed 
that  *'an  /lis  Jti.^t  debts  be  paid.^^  He  also  willed  to  his  wife,  the 
appellee,  all  ins  personal  property,  al;soIutely,  and  his  real  estate 
during  her  life,  remainder  to  his  niece,  the  appellant,  subject  to  the 
charge  of  some  special  legacies,  amounting  to  about  $2,.')0().  Not  long: 
after  making  the  will  said  Tribble  died,  and  the  will  was  probated^ 

The  appellee,  after  the  probate  of  the  will,  sued  on  the  above- 
named  note  and  sought  to  subject  the  remainder  interest  of  the  aj>- 
pellant  in  said  land  to  its  payment.  After  the  parties  had  plead  ta 
an  issue,  the  appellant  filed  a  second  amended  answer,  by  which  it 
appears  that  a  tew  months  before  the  death  of  A.  J.  Tribble,  the 
appellee,  while  very  sick  and  not  expecting  to  recover,  gave  the 
note  to  her  husband,  cama  mortis;  that  the  husband,  within  an 
hour  after  receiving  the  note,  promised  the  appellant  to  will  her 
additional  pr()i)erty  in  land  e(|ual  in  value  to  the  note,  in  considera- 
tion of  the  gift  of  the  note,  causa  mortis;  that  the  appellant  recov- 
ered frofn  her  sickness  and  never  required  her  husband  to  return  the 
note  to  her,  but  let  him  keep  and  destroy  the  same,  with  the  under- 
standing that  he  was  to  will  her  the  value  of  the  note  in  land  in  ad- 
dition to  what  he  had  already  willed  her,  but  he  neglected  to  make  the 
devise.  Thc^e  facts  the  appellant  relies  on  to  estop  the  appellee  from 
recovering  on  the  note,  contending  that  she  should  resort  to  her 
action  of  assumsit  against  the  estate  to  recover  the  value  of  the  note. 
The  appellant  proves  substantially  the  foregoing  facts,  with  the  ad- 
ditional ones  that  A.  J.  Tribble  often  expressed  his  purpose  to  make 
the  additional  will,  and  on  several  occasions  went  to  town  to  have 
his  attorney  make  it,  but  his  attorney  put  him  off  for  the  present, 
or  was  out  of  town,  and  he  died  without  having  made  it,  but  re- 
regretted  on  his  death-bed  that  he  had  put  it  off  until  it  was  too 
late. 

The  lower  court  gave  judgment  oy  the  note  for  its  principal  and 
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interest,  subject  to  a  credit  of  $f59o,  the  value  of  the  ijersonal  prop- 
erty that  llie  api)ellee  received  rn»!ii  the  estate  under  the  will;  the 
<?ourt  also  subjected  the  remainder  interest  of  the  a[»pellant  to  sale 
for  the  Hatisfaction  of  said  jud^niient.  From  that  Judirment  the  ap- 
pellant appeals;  but  the  appellee  does  not  take  a  cross-appeal. 

There  is  no  doubt  that  the  note  was  Kiven  to  the  appellee  for 
tnon€»y  that  belohiied  to  her,  the  proceeds  of  her  land,  and  that  the 
husband  was  bound  on  the  note. 

It  is  admitted  that  the  jfift  was  made  ('(lasa  mortia. 

It  is  thoroughly  settled  that  sucn  j^ifts  are  made  upon  the  implied  ^ 
conditions  that  *'if  the  donor  recovers,  or  if  the  donee  dies  first,  the  * 
^ift  shall  bn  void/' and  the  donor  is  entitled  to  recover  it  at  any 
time  from  the  donee  or  his  representatives,  umil  his  ri^ht  is  barred 
l>y  time.  Mere  delay  to  demand  the  thinj?  short  of  the  statutory 
period  of  limitations  in  such  cases  will  not  prevent  the  donor  from 
4demandin<r  it  and  recoverinj;  it.  But  the  donee  or  his  representa- 
tive can  rely  upon  any  transaction  between  the  donor  and  donee  or 
any  conduct  of  the  donor  in  reference  to  the  gift  that  would  amount 
to  a  leiral  defense  or  an  estoppel.  For  instance,  in  this  case,  the  do- 
nee, iflivintj:,  could  have  relied  on  the  a«>:reement  made  after  the  gift, 
eausa  mortis^  had  ceased,  that  he  was  to  be  entitled  to  the  note  upon 
the  consideration  that  he  would  will  to  the  donor  the  value  of  the 
note  in  land,  and  that  he  had  made  the  will  accord intrly,  or  was 
wiir.ng  to  do  so,  and  upon  his  doing  so  the  court  would  dismiss  the 
xietlon,  or  his  representative  could  have  defeated  the  action  by  show- 
ing that  the  donee  had  willed,  by  valid  will,  the  additional  property 
Jigreed  to  be  willed  to  the  donee  in  consideration  of  the  gift.  But 
the  donee  failed  to  make  the  will.  What  then  was  the  remedy  of 
the  donor?  • 

It  seems  that  the  principle  would  be  readily  recognized  that  in  the 
case  of  a  total  failure  of  consideration,  as  in  this  case,  the  parties 
ought  to  1)6  placeil,  if  it  can  judicially  be  done,  in  stafu  quo^  which 
consists  in  this  case  in  restoring  the  douor^s  right  to  the  note 
And  letting  the  devisees  of  the  land  hold  it  subject  to  the  devisor's 
indebted nes.^  on  account  of  the  note.  It  seems  to  be  the  rule  in  all 
case.s  where  property  is  given  in  consideration  of  property  agreed  to 
be  given  for  it,  and  it  turns  out  that  the  title  of  the  property  agreed 
to  be  given  fails,  thereby  causing  the  consideration  to  fail,  the  other 
party  can  recover  the  property  given  by  him,  provided  that  such 
rights  of  third  parties,  as  the  law  protects  in  such  eases,  have  not  in- 
tervened; or  he  may  let  the  title  remain  in  the  other  party  and  re- 
ceive compensati(m  in  damages,  Ac,  at  his  election.  Sf)  in  this  case 
the  appelle,  the  consideration  having  failed,  had  the  right  to  recover 
the  note  itself  or  to  let  the  title  remain  with  donee  and  recover  its 
value  in  damages.  Slie  elected  to  pursue  the  former  course  and  to 
recover  judgment  upon  the  note  itself.  This,  as  said,  she  had  the 
right  to  do. 

The  action  of  the  court  in  crediting  the  note  with  the  amount  of 
the  personal  estate  that  the  appellee  received  under  the  will  was 
error:  First,  because  as  the  value  of  the  devise  of  personal  estate  to 
the  appellee  was  not  equal,  at  least,  to  the  amount  of  his  indebted- 
ness to  her,  no  presumption  arises  that  the  devise  was  to  be  in  satis- 
:&ction  of  the  indebtedness;  second,  if  the  amount  of  the  devise  is  less 
than  the  indebtedness,  no  presumption  arises  of  a  satisfaction  pro 
ianto;  third,  nor  does  the  presumption  of  a  satisfaction  arise  if  the 
<levise  is  of  a  different  nature  as  to  the  subject-matter  from  the  in- 
clebtedness;  hence  no  presumption  of  satisfaction  could  arise  from 

^devise  of  land  to  the  appellee;  fourth,  a«  the  testator  directed  in 
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his  will  that  his  just  debts  slioiikl  l)e  paid,  and  as  he  was  in  a  condi- 
tion to  be  both  just  and  <<enerous,  and  as  the  lan^^ua^e  of  the  will 
does  not  irnport  payment,  the  le^jacy  is  to  be  re^jarded  as  a  bounty 
and  not  as  a  satisfaction  of  the  indebtedness.  ('loud  and  wife  v. 
Clinkinbeard,  8  B.  M.,  3^)8.  But  as  the  appellee  has  not  cross-ap- 
pealed, the  judgment  must  be  affirmed. 
Judgment  affirmed. 


Arthur,  trustee,  Ac  v.  Baughmax. 

{Filed  Dec,  o,    1891— 3 o^  to  be  reported.) 

Coiriition  of  niistnkc  hi  dcii-  -The  evidence  shows  that  the  originnl  deed  »a* 
made  according  to  report  of  the  vendees'  surveyor,  and  iuciuded  aU  the 
land  the  vendees  claimed  to  have  purchflr^ed;  hence  thb  judgnisiit  of  the 
chancellor,  refusing  to  correct  the  deed  so  as  tq  make  it  embrace  more  land* 
is  afllrmed. 

llozel  Weissinger  and  J.  R.  Sampson  for  appellants. 

L'nthank  it  Biiey,  J.  G.  Fitzpatrick  atul  Isaac  T.  Woodson  for  ap- 
pellee. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Pryor. 

The  appellant  in  tliis  case  is  s(  ekinjf  to  have  a  deed  corrected  so  a? 
to  embrace  more  land  within  its  ji;rant  than  it  now. contains. 

It  is  alleged  that  about  twenty-five  acrts  was  omitted  from  the 
deed  by  mistake,  and  exhibits  a" bond,  from  which  his  deed  orijri- 
nated,  that  he  maintains  hy  its  terms  entitles  him  t<)  this  twenty- 
five  acres,  and  that  it  should  have  been  embraced  in  the  deeil 
accepted  by  him.  The  appellee  owned  loO  acres  of  land  in  Bell 
county,  near  Middlesboroujjrh,  and  sold  it  to  the  appeUant  U\r  ;?1KH», 
the  latter  ay:i*eein<^  to  take  it  as  containic^jr  a  more  or  less  quantity. 
A  bond  for  title  was  executed,  contsunin^  this  provision,  after  de- 
scribing the  land:  '-Being  ail  lands  owned  by  said  Baughmun, 
in  that  section,  except  his  home  and  the  land?,  around  it,  which  he 
retains." 

A  >urvey  was  made  of  this  land  by  a  surveyor  selected  by  the  ap- 
pellant, a  iW^iX  made  and  accepted  by  the  latter. 

It  is  not  pretended  that  the  deed  does  not  embrace  the  laml  sur- 
veyed, and  while  the  surveyor  says  he  understood  from  Biiughnian 
that  it  was  ten  acres,  it  Is  a  little  remarkable  that  he  .•-hould  survey 
twenty-tive  acres  in  addition  or  leave  that  much  outside  of  any 
survey. 

Tl»e  testimony  of  the  surveyor  is  unsatisfactory  and  sustains  the 
defense.  The  language  of  the  bond  shows  that  an  indetinite  quan- 
tity was  to  be  retained.  The  land  was  valued  at  $G  an  acre,  and  the 
appellee  was  left  to  determine  what  qtiantity  he  should  retain.  The 
tesliujony  shows  that  when  Pursifjl  went  to  survey  this  land,  he 
was  told  by  the  agent  of  the  appellant  that  old  uiHn  Baughiuan 
would  show  him  the  lines.  Baughman  did  show  hin>  the  lines  and 
the  survey  was  made. 

The  appellant  or  his  agents  had  the  contract  before  them;  had  the 
survey  and  deeds  made  in  accordance  with  it. 

Baughman  was  about  eighty-two  years  of  age,  and  the  proof  eon* 
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duces  to  show  that  the  appellant  or  the  agents  had  their  own  way 
in  executing  the  contract,  and,  when  executed,  they  fail  to  show  by 
any  convincing  testimony  that  this  land  should  have  been  included 
in  the  deed.  Arthur  says  he  got  clay  from  this  land,  and  that  his 
understanding  was  that  the  appellee  was  to  retain  ten  acres. 

Hunt  says  it  was  his  understanding  also,  but  this  omission  of  the 
surveyor  seems  not  to  have  been  discovered  until,  for  some  reason, 
this  land  advanced  from  $6  to  $200  an  acre. 

They  siiy  there  is  a  small  strip  of  land  belonging  to  them,  between 
the  ten  acres  and  the  twenty-flve,  and  this  should  conclude  the 
question.  The  quantity  retained  was  not  too  much,  construing  the 
agreement  as  both  parties  doubtless  intended.  In  bargainmg  with 
this  old  man,  if  ten  acras  was  to  be  retained,  why  omit  it  from  the 
writing?  It  is  plain  there  was  no  mistake  in  its  terms,  and  eciually 
so  that  the  old  man  supposed  he  could  retain  this  quantity,  and  the 
facts  show  that  he  did  retain  it.  If  it  affected  the  land  purchased, 
or  its  value  so  greatly  as  to  injure  the  appellant,  he  does  not  otter  to 
rescind  the  agreement,  but  insists  upon  having  that  which  the  ap- 
pellee says  was  not  included  within  the  agreement.  The  bond  be- 
fore us  was  written,  as  intended  by  the  parties,  and  it  by  no  means 
clearly  appears  that  any  mistake  exists,  but,  on  the  contrary,  it  ap- 
pears that  the  appellee  has  complied  with  his  agreement. 

Judgment  attirmed. 


Louisville  Courier-Journal  Co.  v.  Weaver. 
{Filed  Dec.  8,  1801— iV'o^  to  be   reported.) 

1.  Liyfci — Mttiiii:  —  P/t'<iiiing^-^^iH.\\CQ  most  be  allejjed  in  aU  action.^  for  libel, 
but  if  the  words  published  are  libelous  per  se^  ifc  is  not  necessary  to  prove 
malice  or  special  damages:  to  such  an  action  the  only  defense  is  a  denial  of 
the  publication  of  the  words  or  justification  of  them  as  true. 

2.  Same — Burden  of  p> oof —In  an  action  to  recover  for  libel,  in  which  the 
words  published,  if  false  were  libelous  per  se,  defendant  in  one  paragraph  of 
its  answer  denied  malice  in  the  publication,  and  in  another  admitted  the  pub- 
lication and  alleged  its  truth.  iTtV./-— The  first  paragraph  presented  no  de- 
fense to  the  action,  and  the  burden  of  proof  was  on  the  defendant  as  to  the 
issue  presented  by  the  second  paragraph.  Therefore,  it  was  error  to  give 
plaintiff  the  burden  of  proof  and  the  right  to  conclude  the  argument  to 
the  jury. 

Frank  Hogan  for  appellant. 

Matt  O'Doherty  and  J.  M.  Chatterson  for  appellee. 

Appeal  from  Jefferson  C'ourt  of  Common  Pleas. 

Opinion,  of  the  court  by  Judge  Pryor. 

There  is  only  one  question  to  be  disposed  of  in  this  appeal. 

This  is  an  action  for  libel  against  the  appellant  for  making  a  pub- 
lication tha':,  if  false,  is  libelous  ;>tv  .«? 6*.  The  appellant  denied  that 
the  publication  was  malicious,  or  that  the  words  published  were 
false  and  slanderous,  and  then  proceeded,  in  a  distinct  paragraph,  by 
admitting  the  publication  of  the  libelous  matter  and  said  it  was 
true,  and  on  this  defense  an  is-<ue  was  made.  Who  had  the  burden 
of  proof  on  the  issue  is  the  sole  question.  Malice  is  necessary  to  be 
alleged  in  actions  of  slander  and  libel,  but  in  no  instance  is  it  neces- 
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sary  where  the  words  spoken  or  published  are  of  themselves  action- 
able to  prove  malice. 

In  such  a  state  of  case  the  words  l)eing:  actionable,  without  any 
proof  of  special  damage,  it  is  necessary  either  to  deny  the  speak- 
ing or  the  publication  of  the  slander,  in  order  to  make  the  defense 
good,  or  to  rely  on  the  truth  of  the  statement  made.  To  publish  of 
one  that  he  stole  810  of  A  is  libelous,  and  the  plea  that  the  publici:- 
tion  was  without  malice,  or  the  words  vven^  not  false  and  slanderous,  | 

would  constitute  no  defense.  Malice,  in  such  a  case,  will  be  presumed  j 

as  a  matter  of  law,  and  to  defeat  the  action  there  must  be  presented  | 

by  way  of  defense  some  legal  excuse  for  their  publication.  The  only 
defense  that  is  presented  here  is  the  answer,  or  that  part  of  it  admit- 
ting the  publication,  and  alleging  that  what  was  published  of  ihe 
plaintift'  was  true. 

The  burden  was  on  the  defendant  to  make  his  plea  of  justification 
good,  and,  upon  the  failure  of  either  party  to  introduce  proof,  the 
court  would  have  instructed  the  jury  to  find  for  the  plaintiff  and  the 
criterion  of  recovery  would  be  the  injury  to  the  reputation  of  the 
plaintiff  by  reason  of  the  publication,  and  this  the  jury  must  deter- 
mine. 

It  is  not  alleged  by  the  defense  that  the  publication  was  privi- 
leged, the  only  defense  being  that  the  charge  is  true.  That  the  amount 
of  damage  claimed  is  traversed  is  immaterial,  as  in  all  actions  of  this 
character,  where  the  defense  justifies,  the  burden  is  with  the  plea, 
and  even  where  the  defendant  has  malice,  if  the  charge  macie  is 
true,  the  defense  is  good.  In  Mclntrye  v.  Bransford,  Ac,  13  Ky. 
Law^  Kep.,  454,  M8.,  opinion,  decided  at  the  present  ter^n,  the  same 
doctrine'is  announced.  While  it  is  urged  that  there  is  an  al^sence 
of  evidence  in  support  of  the  plea,  we  think  the  case  should  have  ' 

gone  to  the  Jury. 

For  the  error  in  refusing  the  defendartt  the  burden,  and  allowing 
the  plaintiff's  counsel  to  conclude  the  argument,  the  judgment  is  re- 
versed and  remanded  for  a  new  trial,  in  conformity  to  this  opinion. 


Renick's  ex'or  v.  Renick,  &c. 
{Filed  Dec.  8,  1891.) 

Covipensation  of  executors  ami  administrators — The  maximum  amoant  that  a 
oonrt  may  allow  an  executor  for  hie  entire  seryices  iu  the  performance  of  his 
duties  is  5  per,  cent,  on  all  ''amounti*  received  and  distributed'*  by  him  and 
his  actual  expenses  incurred  in  the  administration  of  his  trust. 

In  this  case,  although  there  was  a  very  large  estate  and  a  prolonged  con- 
test coBcerning  the  validity  of; the  will,  and,  although  the  executor's  services 
were  exceedingly  valuable  to  the  estate,  no  compensation  can  be  allowed 
him  exceeding  the  amount  above  stated.  ^ 

Beckner  <fe  Jeffries  for  appellant. 

Haggard  &  Benton  for  appellees. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

Abram  Renick,  the  appellant's  testator,  was,  at  the  time  of  his 
death,  worth  at  least  $300,000,  consisting  of  a  large  and  valuable 
tract  of  land  and  $64,570.37  of  personalty.    He  willed  this  estate  to 
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the  children  of  one  of  his  nephews,  and  appointed  the  appelhmt 
executor  of  said  will,  who  caused  the  will  to  be  probated  and  then 
qualifieci  as  executor,  and  executed  its  provisions.  The  heirs  at  law 
of  Abram  Renick  contested  the  validity  of  the  will  in  the  coninion 
pleas  court,  and  the  contest  over  it  was  able,  protracted  and  bitter; 
but  on  the  second  trial  the  decision  was  in  favor  of  the  will.  The 
appellant  devoted  much  time  and  great  enerjfy  and  say:acity  in  this 
contest,  and  it  is  conceded  that  but  for  his  energy,  judjrment  and 
influence  the  result  probably  would  have  been  different.  It  also 
satisfactorily  appears  that  the  other  executorial  services  of  the  execu- 
tor were  efficient  and  valuable. 

After  the  will  contest  was  over  and  the  estate  nearly  wound  up 
and  settled  the  executor  asked  the  coninjon  pleas  court  for  an  allow- 
ance of  |20,(H)0  for  his  services.  The  commissioner  fixed  his  allow- 
ance at  about  $10,000;  but  the  court,  on  the  hearing?  of  the  question , 
allowed  him  for  his  services  o  per  cent,  on  the  amount  of  the 
personalty  and  the  expenses  that  he  incurred  about  the  will  contest 
— total,  $3,728.57.  This  amount  the  court  held  was  as  much  as  he 
was  authorized  to  allow  under  the  statute,  but  regretted  that  a 
greater  sum  could  not  be  allowed,  as  the  services  were  worth  more 
than  said  sum. 

We  concur  with  the  chancellor  that  the  services  were  worth  more 
than  the  sum  allowed;  but  is  not  the  maximum  sum  of  ^  per 
cent,  on  all  **amounts  received  and  distributed^'  by  the  executor 
and  his  actual  expenses  incurred  the  tdflma  ihule  of  the  court's 
power  in  that  regard?     We  think  it  is.    Let  us  see. 

Prior  to  1873  the  amount  of  allowance  to  executors,  administra- 
tors, Ac,  for  settlement  of  estates,  was  left  to  tlie  sound  discretion 
of  the  court  tixinj^:  the  allowance.  It  was  thouprht  by  the  Lejrisla- 
ture  adopting  the  General  Statutes  that  the  discretion  had  been 
greatly  abused  in  the  interest  of  such  fiduciaries,  to  the  detriment 
of  the  estates  confided  to  their  custody;  therefore,  the  maximum 
allowance  for  their  services  was  fixed  at  5  per  cent,  on  the  first 
$1,000;  4  per  cent,  on  the  second  $1,IX)0;  8  per  cent,  on  the  third 
$1,000;  and  2  per  cent,  on  the  remainder. 

The  Legislature  deeming  that  these  graded  maximum  sums 
might  not,  in  some  cases,  be  enough,  in  1870  authorized  a  maxi- 
mum allowance  of  not  exceeding  o  per  cent,  "on  all  the  amounts 
received  and  distributed."  The  allowance  thus  limited  was  not 
intended  to  be  confined  to  compensation  for  the  mere  acts  of  "re- 
ceiving and  distributing,"  and  the  routine  usually  reciuired  in  the 
performance  of  such  duties;  for  the  court  fixing  the  compensation 
is  allowed  a  discretion,  controlled  by  the  character  of  services  ren- 
deretl,  in  any  sum  not  exceeding  5  per  cent,  on  *'all  the  amounts 
received  and  distributed,"  which  **a mounts"  include  the  entire 
estate  that  the  law  or  will  requires  the  fiduciary  to  receive  and  pay 
over  or  divide  among  the  persons  entitle<l  to  it,  and  which  he  does 
receive  and  pay  over,  &c.,  said  sum  of  5  per  cent.,  as  said,  is  the 
maximum  allowed  for  all  the  duties  that  are  required  of  the  fidu- 
ciary, in  order  to  carry  out  in  good  faith,  to  the  best  of  his  ability, 
the  trust  that  he  has  assumed. 

The  Legislature  on  the  6th  of  March,  1870,  while  the  graded  al- 
lowance was  in  force,  provided  that  the  court  of  equity  having 
charge  of  the  settlement  of  an  insolvent  estate,  to  settle  and  dis- 
tribute it  among  creditors,  might,  with  the  consent  of  a  majority  of 
the  creditors  in  amount,  allow  the  executor,  <&c.,  a  greater  compen- 
sation than  that  allowed  by  law,  not  to  exceed  5  per  cent,  upon  the 
"whole  amount  collected  and  paid  out." 
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8aid  act,  when  considered  in  t?pnnection  with  the  evil  intended  to 
be  remedied  by  the  a't  of  1878,  leaves  no  doubt  on  the  mind  that 
the  act  was  intended  to  control  the  compensation  for  the  entire  ser- 
vices that  it  was  tlie  duty  of  the  fiduciary  lo  perform.  If  said  al- 
lowance does  not  necessarily  include  the  money  that  the  fiduciary 
has  to  pay  out,  in  the  [)erformance  of  said  duties;  if  the  per  cen?. 
allowed  by  law  is  not  sutlicient  to  cover  the  expenditure  and  ser- 
vices, the  court  should  allow  the  expenditure  as  an  additional 
chartre  aurainst  the  estate.  Tliere  is  no  error  of  the  court  in  the  mat- 
ter*^ of  the  cross-appeal. 

The  judj^ment  is  attirnied  on  appeal  and  cross-appeal. 


Bush,  ike.  v.  Cotchman. 

(Fifed  Dec.  10,  lHi)l.) 

Co/isfnicf/nn  f'/  (/t-r/M--  A't/iis — A  te;*tat()r  by  a  codicil  to  his  will  "desired 
my  said  wife,  in  addition  to  the  §;>.(M)()  t^iveu  to  her  in  my  will,  to  have  r 
811111  e(]nJvHleiit  to  the  rent  of  the  land  derived  by  her  from  her  father's  es- 
tate, and  which  I  have  used  or  received  rent  from  since  it  became  her  prop- 
erty." ////-- This  t)e(]nest  was  intended  by  te.^tator  as  a  donation  to  his 
wife  and  not  in  .».alisfacii»)n  of  any  legal  or  moral  obligation  restinjf  upon 
him  to  account  to  her  for  the  rent  of  the  land  mentioned.  Therefore,  the 
wife  is  entirh'd  to  a  snm  e.juivaient  to  the  rental  value  of  such  land  from 
the  day  it  became  the  M'ife's  i»ro|)erty,  until  tjstator's  death,  without  deduct- 
inj^  therefrom  the  taxes  paid  by  testator  on  said  land  or  the  value  of  repairs 
or  improvements  }»laced  thereon  by  him.  The  will  takes  effect  at  testator's 
death,  and  hence,  the  rent  is  to  Le  estimated  up  to  that  day.  rather  than 
merely  to  the  date  of  the  execution  of  the  codicil. 

Geo.  B.  Nelson  for  api)el hints. 

\V.  M.  Beckner  for  ai)i»elk^e. 

Appe.U  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellee,  widow  of  E.  J.  Couchman,  deceased,  sued  the  ap- 
pellants, as  his  executors,  to  recover  tlie  rent  of  her  land  which  her 
luisban<l  had  the  use  or  hy  \  irtuc*  of  his  nmrriai^e  with  the  api)ellee. 
She  claims  the  rijjiu  to  said  rent  under  the  following  codicil  of  the 
testator's  will:  *4  desire  my  said  wife,  in  addition  to  the  f8,CHK)  given 
to  her  in  my  will,  to  have  a  sum  equivalent  to  the  rent  of  the  land 
<lerived  by  her  from  her  father's  estate,  and  which  I  have  used  or 
received  rent  from  since  it  became  her  property." 

The  court  in  accordance  with  the  verdict  of  the  jury  gave  judg- 
ment for  the  appellee  for  $'),(KM),  equivalent  to  the  rent  of  said  land 
from  1870,  the  year  when  the  testator  received  the  possession  of  it, 
until  his  (leatlK  The  appellants  objections  are  that  the  astimate  of 
the  rent  ought  to  have  been  based  upon  the  idea  of  net  rent  after 
deducting  taxes  and  the  value  of  repairs,  which  the  testator  ;>aid 
and  placed  upon  the  land  after  he  n^ceived  it;  and  that  as  about  five 
acres  of  the  land  were  sold  by  the  testator  and  the  appellee,  the  rent 
for  that  ought  to  have  been  'deducted;  also,  as  there  was  no  proof 
that  the  testator  use<l  or  received  rent  for  the  land  until  his  death, 
the  recovery  should  hive  been  confined  to  the  date  of  the  will. 

If  the  appellee  was  seeking  to  recover  the  amount  of  rent  due  her 
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from  the  testator  for  the  use  of  the  hma  by  hira,  the  criterion  con- 
tended for  by  the  appellants  would  be  the  correct  one;  but  such  is 
not  the  case,  for  the  appellee  had  no  right  to  the  rent;  the  same  be- 
longed to  the  testator;  and  the  clause  quoted  does  n()t  indicate  that 
he  reo:arded  the  ren£  as  l^fally  or  morally  belonging:  to  the  appellee, 
and  that  he  intended  the  devise  to  her  to  be  in  satisfaction  of  said 
rent.  He  had  in  the  will  devised  property  to  her,  and  afterwards 
concluding  the  amount  of  the  devise  was  not  enough,  he  increased 
the  amount  to  a  sum  equivalent  to  the  rent  of  her  land,  which  he 
had  used  or  rented  out. 

The  language  is:  ''To  have  a  sum  equivalent  to  the  rent  of  the 
land  derived  by  her  from  her  father's  estate."  Then  to  make  it 
certain  what  land  he  meant,  he  says:  **And  which  I  have  used  or 
received  rent  from  since  it  became  her  property."  The  devising 
chiuse,  supra,  says  that  the  donation,  not  the  discharge  of  a  legal  or 
moral  obligatiim  as  to  the  payment  of  rent,  should  be  raeasuied  by 
the  rental  value  of  said  land. 

Of  course,  that  means  the  rent  not  set-off  by  taxes  or  cost  of  im- 
provements, t)ecaus'^»,  as  said,  it  is  not  in  discharge  of  a  legal  or 
moral  obligation  relative  to  the  rent  of  said  land;  and  the  subse- 
quent clause,  **and  which  I  have  useii,"  «tc.,  was  evidently  intended 
to  identify  the  land  referred  to  in  the  devising  clause,  and  nothing 
more. 

As  the  will  lakes  effect  at  the  death  of  the  testator,  and  not  at  the 
date  of  the  will,  unless  it  appears  that  it  was  so  intended,  and  as  it 
does  not  so  appear  in  this  case,  it  was  right  to  estimate  the  rent  to 
the  time  of  the  death  of  the  testator. 

The  judgment  is  afilrmed. 


Carrico,  &c.  v.  Calvin,  <1c. 
(Filed  Dec.  10,  1891.) 

Constitutio*iid  law—  Tahins^  of  private  land  for  county  purposes  7vithout  pn  vious 
compensation  to  ou'ner  t/wr^o/'-The  land  of  a  citizen  can  not  be  taken  from 
him  for  the  purpose  of  opening  a  county  road  without  previously  pay- 
injj  him  just  cojnpeiisation  therefor,  as  ascertained  by  law.  The  compen- 
sation mn.st  be  actually  paid  to  him  before  the  land  is  taken,  and  a  judgment 
of  the  county  court  that  the  county  pay  him  the  sum  assessed  by  the  jury 
as  his  damages,  is  not  equivalent  to  actual  compensation. 

J.  P.  Hobson  and  R.  L.  Stith  for  appellants. 

Jas.  Montgomery  for  appellees. 

Appeal  t;rom  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Appellees  applied  to  the  Hardin  County  Court  to  open  a  public 
road  over  the  land  of  the  appellant,  in  a  certain  part  of  Hardin 
county.  The  viewers'  report  recommending  the  opening  of  the 
road  was  adopted  by  the  county  court,  and  the  verdict  of  the  jury 
assessing  the  damage  to  appellants  land  was  sustained,  and  judg- 
ment was  rendered  establishing  the  road,  and  ordering  the  same  to 
be  ojx^ned,  and  allowing  the  appellant  the  damage  assessed  by  the 
jury.  An  apf)eal  was  taken  to  the  circuit  court  from  that  judgment, 
which  was  afilrmed. 
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The  appellant  then  appealed  to  this  court.  The  judgrment  of  each 
court  is  to  the  effect  that  the  appellant  may  he  dispossjessed  of  the 
laiid  condemned,  and  the  road  opened  without  previously  paying 
the  appellant  the  dama«:es  assessed  by  the  jury.  The  question  is, 
could  the  appellants  land  he  taken  from  his  possession  for  public 
road  purposes  without  its  value  havinf^:  been  previously  paid  to 
him? 

Section  14  of  article  13  of  the  old  Constitution,  under  winch  this 
proceeding  was  had,  provided  that  no  man's  property  should  be 
tak<in  or  applied  to  public  use  without  just  compeiKsation  beinj?  pre- 
viously made  to  him.  This  court,  in  the  case  of  Covinj^ton  Short 
Route  Transfer  Railway  Co.  v.  Piel,  JO  Ky.  La>v  Rep.,  140,  decided 
that  where  property  was  condemned  for  the  use  of  a  railroad  corpo- 
ration, it  could  not  be  taken  from  the  possession  and  control  of  the 
owner  and  vested  in  the  corporation  without  his  being  previously' 
paid  in  money  for  the  land. 

But  it  is  said  that  this  case  is  unlike  that,  because  in  this  case  the 
property  is  taken  for  county  purposes  and  the  i)ledge  of  the  county, 
through  its  authorities,  for  its  payment  should  be  regarded  as  equiv- 
alent to  an  actual  payment  previous  to  the  taking  of  the  property, 
and  Gashweler  v.  Mcllvoy,  1  Marshall,  (54,  is  relied  upon  as  an  au- 
thority sustaining  that  view.  But  the  Covington  Short  Route 
Transfer  case  disapproves  that  case.  And  we,  upon  further  reflec- 
tion, concur  in  the  disapproval. 

The  provision  of  the  Constitution,  supra,  makes  no  exception  in 
favor  of  the  State,  or  its  subdivisions,  so  far  as  the  compensation  for 
the  property  taken  is  concerned.  It  was  intended  by  this  provision 
to  allow,  it  necessary,  private  pronerty  to  be  taken  for  public  use 
against  the  will  of  tiie  owner,  ancf  to  pay  him  for  it  according  to  the 
value  put  upon  it  by  others,  if  he  and  the  other  did  not  agree  on  the 
value,  dc,  nut  to  protect  him  as  fully  as  possible.  In"  consequence 
of  the  exercise  of  this  arbitrary  power,  it  was  provided  that  he 
should  be  compensated  for  the  property  previous  to  its  being:  taken 
from  him.  !Now  a  promise  of  compensation,  however  solmeuly 
made,  is  not  an  actual  compensation,  nor  its  equivalent. 

Is  the  judgment  of  the  county  court  awarding  the  apjiellee  the 
value  of  the  land  taken  any  thing  more  than  that  the  county  shall 
pay  the  amount  of  the  judgment?    We  think  not. 

The  county  authorities  may  refuse  to  malce  the  levy  or  payment, 
and  the  appellant  will  be  compelled  to  resort  to  legal  proceedings  to 
enforce  the  judgment,  which  might  be  by  another  court  declared 
void,  &c. 

So,  the  judgment  of  the  county  court  fixing  the  amount  of  com- 
pensation and  ordering  its  payment,  is  not  an  actual  payment  ia 
money,  nor  equivalent  to  such  payment. 

The  judgment,  so  far  as  it  directs  the  taking  possession  of  the  land 
and  the  opening  of  the  road  previous  to  the  payment  of  the  dam- 
ages awarded,  is  reversed  and  the  cause  is  remanded,  with  directions 
for  further  proceedings  consistent  with  this  opinion.  We  see  uo 
other  error  in  the  judgment  appealed  from. 
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Smith,  &i\  v.  Sxider's  adm'k. 
(Filed  Dec.  12,  1891— .A^o^  to  be  reported.) 

IVilis — Pretermitted  children  and  grandchildren — Appellants,  a  daughter  and 
her  children,  seek  to  recover  part  of  testatrix's  estate  from  the  devisee — 
the  daughter — on  the  ground  that  she  v^hs  pretermitted  because  testatrix 
believed  her  to  be  dead;  and  the  grandchildren,  because  testatrix  believed 
that  their  mother  had  died  without  leaving  issue.  The  weight  of  the  evi- 
dence dhows  that  testatrix  knew  of  existence  of  appellants,  and  intentionally 
omitted  them  from  her  will;  hence  the  judgment  of  the  chancellor  dismiss- 
ing the  petition  is  affirmed. 

John  Jessee  Milliken  for  appellants. 

Walker  &  Walker  and  E.  W.  Hines  for  appellee. 

Appeal  from  Logran  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  under  section  19  of  chapter  113.  Gen- 
eral Statutes. 

The  appellants  one  of  whom  is  a  daughter,  and  the  others  grand- 
children of  the  testatrix,  Nancy  Snider,  are  claiming  that  they  were 
pretermitted  by  the  will  because  of  the  belief  on  the  part  of  the  tes- 
tatrix that  they  w^ere  dead,  or  that  the  mother  of  the  appellants, 
who  are  the  grandchildren,  died  without  leaving  children. 

The  statute  provides  that  in  such  a  state  of  case  *'they  shall  take 
of  the  testator's  est^rte  as  if  he  had  died  intestate/'  Ac,  and  further 
provides,  **the  presumption  tiiat  such  pretermission  was  the  result 
of  mistake  on  the  part  of  the  testator  may  be  rebutted  by  parol  or 
other  proof.''  The  will  (ails  to  mention  any  of  these  appellants  as 
beneficiaries  or  otherwise,  and  gives  what  estate  the  testatrix  had  to 
devise  to  her  granchildren,  the  children  of  a  deceased  son.  The 
ttwtimony  was  ccHisidered  by  the  chancellor,  who  adjudged  that  the 
omission  to  make  any  devise  to  the  appellants  was  intentional,  and 
with  the  knowledge  on  the  part  of  the  testatrix  that  they  were 
living. 

We  have  read  the  testimony  and  must  concur  with  the  chancellor 
that  the  weight  of  the  testimony  shows  a  purpose  to  give  her  estate 
to  the  children  of  her  deceased  son,  and  that  she  knew  the  appel- 
lants were  living  at  the  time  she  executed  the  will.  We  can  not 
well  see  how  any  other  conclusion  could  be  reiiched  from  the  testi- 
mony. 

The  appellants  attempt  to  assail  the  will  that  had  been  admitted 
to  probate,  on  the  single  ground  that  the  testatrix  was  incom- 
petent to  make  it.  The  chancellor  had  no  jurisdiction  to  hear  that 
branch  of  the  case,  but  as  the  parties  had  the  right  to  go  into  equity 
and  claim  as  heirs,  if  the  facts  alleged  were  true,  the  chancellor  had 
the  power  to  hear  that  branch  of  the  case,  which  he  did,  and  dis- 
missed the  petition. 

Judgment  affirmed. 
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Hall  v.  Couk. 

(^Filed  Dec,  12,  1891— iVb^  to  be  reported.) 

Bills  and  notes — Pleading — The  petition  by  the  holder  of  a  bill  alleged  that 
it  was  drawn  on  the  Commonwearth  Laud  and  Lamber  Company  by  A.,  at- 
torney; that  A.  was  attorney  for  said  company  and  authorized  to  draw  said 
bill,  and  that  same  was  drawn  for  benefit  of  the  company,  and  judgment 
was  sOHght  against  the  company.  Held — That  personal  jadg^ment  against 
A.  was  erroneous  on  this  stale  of  the  pleadings,  even  if  he  is  liable  individa- 
ally  on  said  bill. 

Hargis  &  Eastin  for  appellant. 

Jno.  Dish  man  for  appelle.^. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

•    The  appellant,  W.  F.  Hall,  who  was  agent  and  attorney  for  the 
Commonweidth  Land  &.  Lumber  Company,  executed  the  following 
writing : 
**$L5(iO.  '*Loi'T.sviLLE,  Ky.,  March  20, 1H88. 

'^Kentucky  National  Bank  pay  to  the  order  of  Miller,  Debard  <t 
Crockett  $l,o()0,  account  of  mineral  right  lands,  value  received  and 
charge  the  same  to  the  account  of  W.  F.  Hiill,  attorney  to  James 
Fetter,  treasurer  of  the  Commonwealth  Land  tV*  Lumber  Company, 
Ijouisville,  Ky." 

The  payees  endorsed  the  paper  to  Middleton  and  Pace,  who  en- 
dorsed it  to  Couk,  and  lie  had  it  discounted  in  a  bank  at  Nashville, 
Tenn.  The  paper  was  not  paid,  but  protested;  was  taken  up  by  the 
appellee,  Couk,  and  he  then  sued  all  the  parties  on  the  paper,  ob- 
taining a  personal  judgment  against  W.  F.  Hall,  the  attorney,  as 
well  as  the  other  parties  to  it.    Hall  alone  appeals. 

The  plaintitl*  recognizing  the  'purpose  for  which  the  paper  was 
given  and  the  liability  of  Hall  as  the  agent  only,  alleged  that  when 
Hall  drew  the  bill,  and  when  presented  for  payment,  there  were 
funds  in  the  hands  of  the  company  to  meet  it,  and  that  Hall  was 
authorized  to  draw  the  bill,  and  the  same  was  for  the  company  or 
its  benefit. 

The  averments  of  the  petition  admit  that  Hall  was  the  agent,  and 
even  if  liable  individually  on  the  pa|>er,  a  question  not  necessary  to 
decide,  the  petition  presents  a  state  of  case  showing  that  lie  was  not 
liable,  and  judgment  is  aske«l  against  the  company  and  obtained. 
Hall's  answer  adniits  that  he  was  acting,  as  agent  and  letives  the 
main  controversy  between  the  appellee  and  the  company  he  repre- 
sented. 

The  petition  should  be  dismissed  as  to  Hall,  and  the  judgment  is 
reversed  as  to  him  that  this  may  be  done. 


Cornwall's  arhtgnke  v.  Falls  City  Bank,  &c. 

iFHtd  Dec,  12,  189L) 

I.  Practiic  in  civil  cases — Warning  order — The  fact  that  the  clerk  did  not 
enter  the  warning  order  against  non-resident  defendants  until  the  day  after 
the  affidavit  for  it  was  filed,  does  not  render  such  order  void;  it  is  safficient 
if  such  order  be  entered  within  a  reasonable  time  after  the  affidavit  is  filed. 
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2.  De^i/ist's — Dt'/easi/f/e  fee — A  devise  of  certain  estate  to  testator's  widow 
for  her  life,  remainder  to  testator's  daujrhter  and  her  children,  and  in  the 
event  of  the  daughter  and  her  children  dying  without  issue,  then  to  testator's 
heirs  at  law,  vested  a  fee-simple  estate  in  the  remaindermen  after  the  death 
of  the  life  tenant.  The  words  refering  to  death,  «fcc.,  with  issue,  evidently 
referring  to  the  time  of  the  death  of  the  life  tenant. 

31uir,  Heyin«n  &  Muir  for  appellant. 

Hump  hrey  &  Davie  and  J.  S.  Pirtle  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  Falls  City  Bank,  one  of  the  appellees,  brouj^ht  an  action  in 
the  Louisville  Law  and  Equity  (>ourt  aj^ainst  II.  E.  Hill  and  wife, 
to  foreclose  a  njortjrajjre  j^iven  by  them  upon  a  lot  of  groimd  situated 
on  the  corner  of  Seventh  and  Main  stroets  in  the  city  of  Louisville, 
Ky.,  which  Jot  is  o^Meet  front  and  i 0.3  feet  deep;  said  mort<j:a{:^e  in- 
cludes a  lease,  c^c,  upon  said  lot,  A-c. 

The  interest  mortjjajxed  was  (jno-lialf  of  said  lot,  which  was  ac- 
quirc^d  from  Xancy  Martin  and  Mrs.  IMcKinley,  one-fourth  each. 
Their  riji^ht  to  convey  said  intcp/st  depends  upo.;  the  construction  of 
the  following;  provisirms  of  the  will  of  James  McCasland:  Third. 
**1  will  to  my  wife,  ^Nlary  McCasland,  as  much  of  the  remainder 
of  my  estate,  after  my  del)ts  are  paid,  and  such  articles  as  she 
may  choose,  as  will  be  sufhcient  for  her  supfK)rt  durinjr  her  life; 
and  the  balance  of  my  estate,  real,  personal  and  mixed,  I  will 
to  my  dauprhter,  Xancy  Martin  and  her  children,  so  that  none 
of  it,  nor  the  procet ds  theieof,  shall  be  liable  or  in  any  wise 
.subject  to  the  payment  of  any  of  my  son-inlaw'.s,  John  Slartin, 
debts  or  contracts;  but  l)e  placed  in  the  hands  of  trustees  for 
the  benefit  of  said  Xancy  and  her  chiloreti.  Fourth.  J  appoint 
my  wife,  Mary  McCasland,  executrix  and  empower  her  to  choose 
>>onie  suitable  nmn  to  act  with  her  as  executor.  And  1  hereby 
authorize  and  empower  my  executrix  and  executor  to  sell  and  con- 
vey whatever  property,  either  real  or  mixed,  they  may  think  best 
to  pay  my  debts,  except  my  intere^^t  in  my  brother's,  John  P.  Mc- 
(.*a.sland,  estat(%  decease<l;  that  1  wish  to  stand  undisposed  of  for  the 
beiietit  of  my  daughter,  Xancy  Martifi,  and  her  children,  and  at  the 
death  of  my  wife,  whatever  projierty  she  may  choose  to  keep,  is  to 
be  returned' to  my  ^randchihh'en,  as  before  described;  but  in  the 
<*a8eof  the  death  of  Xancy  Martin  and  her  children,  so  that  she  or 
they  leave  no  living  issue,  whatever  remains  of  my  estate  is  to  re- 
turn to  my  legal  heirs,  as  thou<jh  I  had  died  without  will  or  issue." 

yancy  Martin,  (huig:hter  of  the  testator,  and  :Mrs.  McKinley,  one 
of  her  children,  conveyed  their  respective  one- fourth  interests  In  said 
lot.  The  appellant,  as  purchaser  of  said  interest  at  the  decretal  sale 
to  foreclose  the  morto:aj»:e,  refused  to  execute  bond  for  the  purchase 
price,  because,  as  Is  alleged,  the  respective  titles  of  Nancy  Martin 
and  Mrs.  McKinley  were  not  titles  in  fee-simple,  but  defeasible,  and 
reverted  to  the  testator\s  estate  if  they  died  after  the  death  of  the 
testator,  or  the  life  tenant  without  issue.  That  contention  is  not  con- 
curred in,  because,  besides  ihe  land  in  controversy  derived  from  his 
brother,  the  tastator  wills  to  his  daughter  and  her  children  whatever 
of  his  estate  that  might  remain  undispased  of  at  the  death  uf  the  life 
tenant,  and  their  death  without  issue,  evidently  refers  to  the  time  of 
the  death  of  the  life  tenant,  and  as  they  survived  that  event  they 
took  an  absolute  estate. 
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The  affidavit,  upon  which  a  warninj^  order  was  obtained,  was 
sworn  to  on  the  2()th  day  of  the  month,  and  the  warning  order  was 
made  on  the  next  day.  The  api>ellant  contends  that  the  order  of 
warninjr  was  void,  because  it  was  not  made  at  the  time  it  was  sworn 
to;  we  can  not  concur  in  that  contention,  because  if  the  order  was 
made  in  a  reasonable  time  after  it  was  sworn  to,  and  the  next  day;is 
not  an  unreasonable  time,  it  was  sufficient.  m^^.^k' 

It  is  contended  that  In  the  case  pending:  in  the  U.S.  District 
Court,  one  of  the  defendants  in  that  case  claimed  that  she  was  Jnot 
before  the  court;  that  contention  is  clearly  not  available.  --^ 

It  is  contended  that  the  appellant  ougrht  not  to  be  required  to  exe- 
cute bond,  <S:c.,  for  the  price  of  the  land  because  there  were  prior 
unsatisAe(l  liens  on  the  land.  The  court  satisfactorily  arrancred  that 
matter  in  its  judgment,  and  if  there  is  any  mistaice  as  to  the  amount 
reserved  the  purchase  money  unpaid  is  ample  to  cover  it,  and  the 
appellant  has  the  right  to  apply  enough  for  that  purpose  and  obtain 
credit  for  it. 

The  judgment  is  affirmed. 


Carter,  sirvivixg  partner  v.  Flexner. 

Same  v.  Baird. 

{Filed  Dee.  19,  1891.) 

1.  Pavtncrship—  Rii^ht  of  surviving  partner  to  cou-vey  title  to  partnership  real 
estate — Real  estate  pmchnsed  by  a  partnership  with  partnership  ansets  and 
for  partnership  purposes,  can  not  be  treated  or  coufiidered  at  law  or  in 
equity  in  any  sense  as  personalty,  except  for  partnership  purposes,  as  for 
the  payment  of  partnership  debts;  the  title  to  it  can  not  be  conveyed  by 
one  partner  in  the  Arm  name  for  tlio  payment  of  partnership  debts  or  any 
other  purpose,  ail  the  partners  must  unite  in  such  conveyance.  And  apOTi 
the  death  of  one  partner,  the  surviving  partner  has  no  power  to  convey  a  per- 
fect title  to  such  land,  the  legal  title  of  the  deceased  partner  having  de- 
scended to  his  heirs  at  law,  subject  to  the  equitable  lien  on  the  land  in  favor 
of  the  surviving  partner  for  the  payment  of  partnership  debts. 

Such  partnership  land  can  not  be  treated  as  personalty,  because  of  an  im- 
plied intention  of  the  partners  that  it  should  be  so  considered;  the  charac- 
ter of  such  estate  not  being  determined  by  the  intention  of  the  partners. 

2.  Same — Specific  perfonnauce—  k.  surviviuj?  partner  sold  partnership  land 
to  appellees,  who  refuse  to  comply  with  the  terms  of  the  sale.  In  this  action 
by  the  surviving  partner  to  specifically  enforce  th«  contract  to  which  the 
widow  and  heirs  at  law  of  the  deceased  partner  were  made  parties,  as  well 
as  the  purchasers,  it  appears  that  a  Bale  of  the  laud  is. necessary  to  pay  th* 
partnership  debts,  and  that  the  land  was  sold  at.  its  true  value,  Held — The 
purchaser  should  be  compelled  to  accept  the  land,  and  the  chancellor  shonld 
convey  the  title  of  the  widow  and  heirs  at  law  of  the  deceased  par'ner  by 
his  commissioner,  all  the  parties  holding  the  legal  title  being  before  the 
court. 

Goodloe  &  Barr  for  appellant. 

M.  A.,  D.  A.  <fe  J.  G.  Sachs  and  Kohn,  Baird  &  Speckert  for  ap- 
pellees. 

Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 
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These  two  appeals  involve  the  same  question.  John  A.  Carter 
and  James  G.  Carter  were  brothers,  and  had  been  in  business  for 
years  as  partners,  en.sraged  in  purchasing:  and  selling  real  estate 
for  profit.  James  G.  Carter  died,  and  after  his  death  his  brother^ 
John  A.  Carter,  as  surviving  partner,  sold  certain  parcels  of  thi& 
partnership  real  estate  to  the  appellants,  Flexner  and  Baird.  The 
sale  was  evidenced  by  H  writing,  and  the  appelkes  refusing  to  com- 
ply with  its  terms  this  action  was  instituted  by  John  A.  Carter,  a» 
surviving  partner  of  Carter  &  Brother,  that  being  the  style  of  the 
firm,  against  the  two  purchasers  (appellees)  and  the  widow  and 
heirs  at  law  of  the  deceased  partner,  asking  that  tl>e  contract  be  en- 
forced, and  the  vendees  compelled  to  accept  a  deed  from  the  surviv- 
ing partner  as  provided  in  the  contract  between  them. 

The  appellees  refused  to  comply,  upon  the  ground  that  John  A. 
Carter  was  not  invested  with  the  legal  title,  because  at  the  death  of 
his  brother  the  one-half  interest  descended  to  his  heirs  at  law.  The 
chancellor  below  so  held  and  the  surviving  partner  has  appealed. 

In  the  case  of  Galbraith  v.  Gedge,  16  B.  M.,  035,  this  court,  in 
effect,  decided  that  the  surviving  partner  could  not  convey  the  real 
■estate  of  the  firm,  as  the  title  of  the  dead  partner  had  passed  to  his 
heirs  at  law. 

The  question  for  decision  in  this  case  is:  Does  lanii  become  person- 
alty in  a  legal  sense,  for  the  reason  that  its  purcha-e  and  sale  was     . 
the  principar  business  in  which  the  firm  was  engaged,  the  heir  de- 
prived of  the  title  by  descent  and  compelled  to  look  to  its  sale  and 
distribution  as  pei-sonal  estate?    We  think  not. 

It  is  the  settled  dcctrine  of  the  English  courts  that  in  such  a  case 
the  land  is  to  be  treated  as  personalty,  and  the  share  of  the  partner 
dying  will  pass  to  his  personal  representative;  but  the  weight  of  the 
American  decisions  is  tht  other  way,  and  there  is  no  reason,  it  seems 
tons,  why  partnership  realty  should  not  descend  U)  the  heir  at  law  as- 
any  other  real  estate,  subject  to  the  equitable  right  of  the  ^^urviving 
partner  to  convert  it  into  money,  for  the  purp()se  of  j)aying  partner- 
ship debts. 

In  this  case  there  is  a  large  quantity  of  real  estate,  consisting  of 
various  lots  in  the  city  of  Louisville  and  land  in  other  places,  and 
if  no  necessity  existed  for  its  sale  to  pay  firm  debts,  why  should  the 
heir  at  law  be  deprived  of  his  inheritance  and  the  estate  pass  to  the 
personal  representative? 

It  is,  we  think,  settled  by  the  decided  weight  of  American  author- 
ity, in  cases  where  there  are  no  debts  of  the  partnei'ship,  that  the 
land  passes  to  the  heir,  or  where  there  is  a  surplus  of  land  left  it 
passes  in  the  same  way. 

The  case  of  Buchan  v.  Sunmers,  47  American  Decisions,  30o,  de- 
cided by  Chancellor  Wadworth,  reviews  the  authorities  on  this  sub- 
ject, holding  that  where  there  are  no  debts  the  realty  passes  to  the 
heir  and  not  the  personal  renresentative.  Andrews'  heirs  v.  Brown, 
56  Am.  Dec,  252;  Tillinghart  v.  Champlin,  67  Am.  Dec,  510;  Buf- 
fun  V.  Bufiun,  49  Maine,  108. 

There  is  no  reason  for  disinheriting  the  heir  or  changing  the  man- 
ner of  descent,  when  realty  belonging  to  a  partnership  that  has  been 
settled  and  its  debts  paid  is  left  to  be  divided  between  the  surviv- 
ing partner  and  the  heirs  of  the  deceased  partner. 

If  debts  are  <aitstanding  against  the  firm  the  equitable  rights  of 
the  surviving  partner  will  intervene,  or  rather  the  realty  remains 
liable  for  their  payment,  and  the  death  of  one  partner  can  in  no 
vise  affect  the  right  of  the  surviving  partner  to  have  all  the  assets, 
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Teal  and  personal,  applied  to  the  payment  of  the  partnership  lia- 
bilities. 

In  this  ca«e  it  is  allejjed  the  personal  estate  is  insufficient  to  pay 
the  debts,  that  the  land  was  purchased  with  partnership  assets  and 
for  partnership  purposes,  and  it  is  necessary  to  make  sale  of  the 
realty  to  pay  the  debts,  and  the  survivinj?  partner  havinj?  sold  the 
lots/the  title  to  which  is  in  controverey,  ana  the  heirs  at  law  or 
devisees  of  the  deceased  partner  and  his  widow  being:  before  the 
court,  there  is  no  reason  why,  under  the  jyeneral  prayer  for  relief, 
the  ])urchaser  shouhl  not  be  compelled  to  accept  the  title  of  the  heirs 
at  law,  made  by  his  'Commissioner,  so  as  to  pass  the  leg:al  title. 

Time  is  not  of  the  essence  of  the  contract,  and  if  the  purchaser 
has  no  other  defense,  where  it  is  made  to  appear  that  it  is  neces«ary 
to  sell  the  land  to  pay  tlebts  and  there  is  no  sacrifice  of  the  property, 
it  becomes  the  duty  of  the  chancellor  to  aid  the  survivinj;  partner 
in  executinj?  his  contract. 

This  is  not 'a  proceeding  to  sell  infants  real  estate  under  the  stat- 
ute, but  is  an  action  to  enforce  the  ecjiiitablc  lien  of  tlie  survivinta: 
partner  on  the  realty  to  pay  debts.  That  such  a  lien  exists  in  favor 
of  the  partner,  and  throuj»'h  him  for  the  benefit  of  the  firm  creditor, 
is  unquestioned,  tuid  if  the  surviving  partner  has  made  a  contract 
by  which  he  disposes  of  at  least  his  intert^st,  the  heirs  of  the  de- 
ceased partners  beinj?  before  the  court,  should  be  required  to  part 
with  their  title  if  an  advanta8:eous  sale,  or  one  of  fair  value,  has 
been  in  {rood  faith  niafle  by  the  survivor. 

We  are  aware  that  in  Cornwall  v.  Cornwall,  6  Bush,  .372,  where 
the  building  or  real  estate  was  used  as,  or  in  connection  with,  a  soap 
factory  and  a  part  of  the  plant,  this  court  held  the  real  estate  should 
be  rcjiarded  as  personal  assets,  and  that  such  must  have  l)een  con- 
templated by  the  parties.  It  is  further  said  in  that  case  that  when 
treated  as  personalty  it  passed  under  the  law  of  distribution  and 
not  bv  the  law  of  descQut. 

In  Lane  v.  Lane,  12  Bush,  CS9,  this  doctrine  was  agrain  discussed, 
in  which  it  was  held  that  there  was  an  apparent  conflict  between  the 
case  of  Cornwall  v.  Cornwall,  (5  Bush,  — ,  and  that  of  Galbraith  v. 
Gedge,  KJ  B.  M.,  ()82.  In  the  case  of  (^albraith  v.  Gedge  there 
were  four  brothel's  deallni^  as  partners  in  tobacco  and  real  estate. 
They  owned  a  tract  of  land  as  partners,  and  one  of  the  brothers 
havintc  <Hed  the  survivor  sold  the  land  to  Galbraith,  and  it  was 
held  that  the  lejral  title  to  the  dead  brother's  Interest  in  the  land 
passed  to  his  heirs,  and  to  make  the  title  perfect  it  was  necessary  for 
the  heirs  to  join  in  the  conveyance.  In  the  Cornwall  ease  the  realty 
was  sold  and  distributed  as  personalty,  and  in  the  case  of  Galbraith 
it  was  passed  by  descent  to  the  heir. 

In  Lane  v.  Lane  the  two  conflictinj?  opinions  are  attempted  to  be 
reconciled  on  the  idea  that  in  the  one  case  it  was  the  intention  of  the 
partners  to  convert  the  real  estate  into  personalty,  and  in  the  other 
no  such  intention  was  shown. 

We  think  it  was  well  said  in  Lane  v.  Lane  it  must  always  be  as- 
sumed that  partners  intend  to  treat  partnership  real  estate  as  part- 
nership assets,  and,  therefore,  as  personalty,  in  so  far  as  it  is  necessary 
to  pay  firm  debts,  unless  there  is  an  express  agreement  to  the  con- 
trary. We  deny  the  proposition,  however,  that  where  partners  are 
engaged  in  buying  and  selling  real  estate  for  partnership  purposes 
the  law  will  imply  that  they  have  agreed  to  treat  the  realty  as  per- 
sonalty, and,  therefore,  it  must  be  held  that  real  estate  becomes 
personal  estate  and  pass  to  the  representative  of  the  deceased  i>art- 
ner  or  to  the  surviving  partners  as  personal  assets.    The  investment 
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in  realty  becomes  assets  of  the  partnership  for  the  purpose  of  paying 
partnership  debts,  .and  all  the  equitias  of  the  partners  apply  and  will 
he  enforced  as  if  they,  were  partners  in  wares,  goods  or  merchandise. 
If  pereonal  estate  only,  should  not  the  surviving:  partner  be  allowed 
to  sell  and  convey  the  property  to  pay  the  debts?  Still,  in  Corn- 
wall V.  Cornwall,  and  in  nearly  every  case  in  which  realty  is  said  to 
be  pei-sonalty,  ihe  court  delivering  that  opinion  is  careful  always  to 
say  that  the  title  must  be  made  in  the  manner  required  to  pass  the 
title  to  real  estate. 

The  true  rule  is  this,  and  the  only  one  that  reconciles  the  conflict- 
ing views  on  this  question,  where  partners  own  real  estate  as  such 
it  can  not  be  treated  or  considered  as  personalty,  except  for  the  pur- 
poses of  the  partnership,  and  then  as  assents  for  the  payment  of  firm 
-debts.     It  can  not  be  sold  by  one  member  of  the  firm  in  the  firm 
name,  but  all  the  partners  mu^t  unite  in  the  conveyance.     It  can  be 
sold  to  pay  partnership  debts,  but  the  title  must  pa.^s  as  the  title  of 
any  other  real  estate,  and  a  surviving:  partner  is  not  clothed  with   a 
perfect  title  because  of  his  survivorship,  but  the  title  of  the  deceased 
partner  vests  in  his  hei»*s  at  law,  subject  to  the  equitable  rij^rhts  of 
the  firm.    Where  there  are  no  deb^s  and  a  niember  of  a  firm   dies, 
his  interest  in  the  realty  of  the  firm  passing  to  the  heir,  it  results 
that  if  any  land  is  left  after  the  payment  of  debts,  the  title  passes 
in  the  same  manner.    Any  other  rule  works  great  injustice  to  the 
heir  at  law,  and  to  say  that  the  chancellor,  from  the  frtcts  and  cir- 
cumstances connected  with  the  partnership,  is  to  determine  whether 
it  is  realty  or  personalty  by  the  intent  of  the  partners,  leaves  too 
much  room  for  speculation,  and  is  no  safe  guide  in  determining 
either  the  character  of  or  the  manner  in  which  property  shall  de- 
scend or  be  distributed.    How  is  the  chancellor  to  determine  the 
question    of   intent    in    this    case?    These    parties  were  brothers. 
Whether  they  were  engaged  in  any  other  business  than  buying  and 
selling  real  estate  does  not  appear.'    The\^  purchased  and  had  con- 
veyed to  them  in  their  individual  names,  or  it  may  be  conceded  in 
the  firm  name,  many  valuable  lots  of  ground  in  the  city  of  Louis- 
ville, farming  lands  in  the  country;  one  of  the  brothers  died,  leav- 
ing his  widow  and  several  children,  and  if  he  had  made  no  provision 
for  his  widow  by  his  will,  w«s  it  ever  c(mtem plated  or  intended  by 
either  jwrtner  that  this  real  estate  should  pass  one-third  to  the  widow 
absolutely,  and  the  other  two-thirds  to  the  five  children  or  heirs  at 
law?    In  other  words,  that  they  intended  to  make  real  estate  per- 
Bonal  estate  and  change  the  entire  course  of  descent?    If  partners  are 
dealing  alone  in  real  estate,  w'hy  call  it  personal  estate?    The  part- 
ners have  the  same  equitable  liens  upon  it  to  pay  debts.    The  right 
of  property  exists  with  every  protection  the  law  gives  to  like  prop- 
erty, and  all  confusing  and  doubtful  questions  arising  out  of  an  at- 
tempt to  arrive  at  the  intention  of  the  partners  will  be  removed  in 
the  recognition  of  the  rule  that  whether  real  or  personal  estate,  if 
partnership  property,  it  is  liable  for  partnership  debts;  and  where 
real  estate,  the  title  must  pass  as  required  by  the  statute. 

As  said  in  Sunn esy  v.  Patton,  86  American  Decisions,  the  doc- 
trine originated  in  England,  for  the  reason  that  land  could  not  be 
«old  under  execution  or  to  pay  debts,  and  the  doctrine  of  survivor- 
ship existing,  it  made  it  difficult  for  partners  to  own  land  for  part- 
nership purposes,  and  hence  it  was  held  that  in  equity,  if  the 
partners  so  intended,  the  chancellor  would  regard  realty  "as  personal 
edtate,  and  the  rule  has  been  followed  up  and  enlarged  by  implica- 
tion until  the  heir  at  law  is  disinherited  and  the  land  called  person- 
alty passed  to  the  personal  representative  for  distribution. 


Digitized  by  VjOOQ IC 


":i 


612  SMITH    V.    COMMONWEALTH. 

In  our  opinion  the  purchasers  in  this  ease  should  have  the  title  of 
the  heirs  at  law  or  devisees,  and  as  this  case  is  brought  here  when 
the  conveyance  tendered  is  insufficient,  the  judgment  is  reversed 
and  remanded  for  further  preparation,  but  at  tne  cost  of  the  appel- 
lant. 


Smith  v.  Commonwealth. 
(Filed  Dec.  19,  1891— iVo/  to  be  reported.) 

1.  Criminal  law— Appeals — The  verdict  of  a  Jury,  in  n  criminal  case,  can 
not  be  disturbed  upon  appeal  if  supported  by  any  evidence,  if  no  error  of 
law  prejudicial  to  accused  was  made  during  the  trial. 

2.  Same — Decisions  overruling  a  challenge  to  a  juror  for  cause,  and  over- 
ruling a  motion  for  a  new  trinl  upon  the  ground  of  newly  discovered  evi- 
dence can  not  be  considered  on  appeal. 

8.  Evidence— Oy if li^^  declaration — A  statement  of  the  deceased  just  before- 
his  death  that  the  accused  "would  never  hiive  killed  him  if  it  were  not  for 
the  fact  that  he  (accused)  was  a  man  o£  unsound  mind  aud  crazy,^'  amounts 
to  little  more  than  the  expression  of  a  mere  opinion,  and  it  seemts  is  incom- 
petent as  a  dying  declaration. 

4.  Continuance — Tlie  affidavit  for  a  continuance  on  account  of  absence  of 
witnesses,  should  state  facts  showing  diligent  effort  to  procure  their  attend- 
ance; a  mere  allegation  that  diligence  had  been  exercised  is  not.  suffi- 
cient 

6.  Same — Practice  in  criminal  cases—A.  defendant  should  present  all  .  th» 
ground  for  a  continuance  in  his  first  motion  therefor.  When  he  fails  to  do- 
so,  and  chooses  to  divide  his  grounds  aud  make  second  motion  for  continu- 
ance after  the  first  is  overruled,  aud  a  third  when  the  second  motion  is  over- 
ruled, setting  out  a  different  ground  in  each  motion,  the  court  has  the'right, 
after  overruling  the  first  motion,  to  impose  terms  upon  him  as  the  condition 
precedent  to   the  hearing  of  another  motion. 

An  affidavit  for  continuance  should  show  that  a  subpoena  for  the  absent 
witnesses  was  placed  in  the  hands  of  an  officer  to  execute  as  well  as  that  it 
had  been  issued. 

6.  Criminal  law — Instructions  concerning  insanity — On  trial  of  defendant  for 
murder,  an  instruction  was  given  presumptive  of  law  that  defendant 
was  sane,  and  this  presumption  is  to  remain  *  •  n*  unless  con- 
trary is  shown  by  the  evidence  "/<?  the  satis fution  of  the  jury."  and  that  ac- 
cused could  not  be  acquitted  on  ground  of  insanity,  unless  'Hhe  jury  should 
believe,  from  the  evidence,"  that  he,  by  reason  of  insanity,  did  not  know 
right  from  wrong,  «feo.  Hetd—T\\Q  instruction  was  improper  aud  mislead- 
ing, because  it  in  one  part  required  the  jury  "to  believe,  from  the  evidence,'* 
<fec.,  and  in  another  part  insanity  to  be  proven  "to  the  satisfaction"  of  the 
jury,  ikc.  But  the  error,  if  prejudicial  to  accused,  was  cured  by  another  in- 
struction to  the  jury,  in  substance,  if  they  had  a  reasonable  doubt  as  to  any 
fact  necessary  to  contribute  guilt,  they  must  acquit. 

J.  II.  Lawson  for  appellant. 
\V.  J.  Hendrick  for  appellee. 
Appeal  from  Jefferson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

Henry  Smith  has  been  convicted  of  murder,  and  sentenced  to 
death  for  killing  his  employer,  L.  J.  Specht. 

It  seems  to  have  been  done  without  excuse.  Jt  is  claimed  it  was 
the  result  of  insanity.    This  is  virtually  the  only  defense.    It  is  un- 
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fieeessary  to  rocite  the  circumstances  of  the  killinsf.  There  is  much 
testimony,  and  of  a  conflictinj?  character,  whether  the  accused  was 
«t  the  time  of  sound  mind.  It  is  also  unnecessary  to  review  it. 
The  jury,  by  convictinjj^  him,  found  him  sane.  The  verdict  in  a 
•criminal  case  will  not  he  disturbed  upon  appeal,  if  supported  by  any 
-evidence  in  tlie  absence  of  error  of  luvv.  Complaint  is  made  that  a 
•challenjife  to  a  juror  for  cause  was  overruled,  and  that  a  new  trial 
upon  the  jrround  of  newly  discovered  evidence  was  refused. 

Decisions  upon  these  questions  by  section  281  of  the  Criminal 
Code  are  not  subject  to  exception.  They  can  not,  therefore,  be  con- 
sidered upon  appeal.  Moreover,  the  newly  discovered  evidence  was 
merely  cumulative,  and  would  not,  in  our  opinion,  have  changed 
the  result. 

A  continuance  was  asked  upon  the  appellant's  affidavit,  because 
of  absent  witnesses,  Mr.  and  Mrs.  Hoke. 

It  was  refused.  It  was  proposed  to  prove  by  them  that  the  de- 
ceased said,  when  his  immediate  dissolution  was  impending,  "the  de- 
fendant, H.  S.  Smith,  would  never  have  killed  said  Specht  if  it  were 
not  for  the  fact  that  said  Stnith  was  a  uian  of  unsound  mind  and 
crazy.'' 

It  is  at  least  doubtful  whether  this,  if  siid,  amounted  to  more,  as 
to  any  part  of  it,  than  a  mere  opinion,  not  competcjnt  as  a  dying 
declaration.  It  related,  moreover,  to  a  mutter  as  to  which  there  was 
a  mass  of  testimony  before  the  jury. 

No  sufficient  diligence  is  shown,  however,  in  the  way  of  procur- 
ina:  the  attendance  of  thes3  witnesses.  It  is  not  sufficient  to  say,  in 
the  affidavit  of  the  accused,  that  diligence  has  been  exercised.  The 
facts  must  be  stated,  showing  it.  It  is  true  the  affidavit  stated  that 
the  lady  was  then  sick,  but  it  is  not  shown  that  any  process  for  her 
had  ever  been  sued  out;  and  while  it  stated  that  the  other  witness 
left  the  St  it*»  before  the  process  could  be  served  on  him,  yet  it  is  not 
shown  that  it  was  sued  out  a  reas^)nable  time  before  the  time  when 
the  case  was  set  for  trial.  Sach  a  lack  of  diligence  can  not  be  over- 
looked, even  where  liberty  or  life  is  at  stake. 

After  this  application  for  a  continuance  had  b^en  properly  over- 
ruled, a  second  one  was  male  on  accoun-t  of  an  absent  witness  and 
then  a  third  one  upon  the  snne  ground.  The  court  refused  it  in 
each  instance,  but  allowed  the  statements  of  the  affidavits  as  to  what 
the  two  witnes-es  would  swear  to  be  read  to  the  jury  as  their  testi- 
mony, but  not  as  being  true.  Strictly  the  accused  should  have  relied 
upon  all  his  grounds  for  a  continuance  upon  the  first  application  for 
one.  Not  having  done  so,  the  court  had  a  right  to  impose  terms  as 
theconaition  of  a  further  application.  Aside  from  this,  however, 
the  accused  got  more  than  he  was  entitled  to,  because  while  the  af- 
fidavit stated  as  to  one  witness  that  the  proce-^s  for  him  had  issued 
in  anipl'C  time,  yet  it  failed  to  show  that  it  had  ever  gone  to  the 
hands  of  an  officer j  and  as  to  the  other  no  facts  whatever  were  stated 
^•howing  the  exercise  of  any  diligence. 

The  jury  \vere  properly  instructed  as  to  murder  and  manslaugh- 
ter. The  accused  was  also  given  the  beneiit  of  the  law  as  to  self-de- 
fense and  the  rea-^onable  doubt,  although  there  was  but  slight 
evidence  to  authorize  any  instruction  as  to  the  former. 

Upon  the  subject  of  insanity  they  were  told:  **If  the  accused  was 
insane  at  the  time  he  killed  L.  J.  Specht,  if  he  did  kill  him,  then  the 
jury  should  acquit  him,  and  should  say  in  their  verdict  that  he  is  not 
guilty  on  the  ground  of  insanity.  The  presumption  of  law  is,  that 
he  was  sane,  and  this  presumption  is  to  remain  and  continue  unless 
Xhe  contrary  is  shown  by  the  evidence  to  the  satisfaction  of  the  jury, 
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and,  before  the  aeeusetl  can  be  acquitted  on  the  ground  of  insanity ». 
the  jury  should  believe,  from  the  evidence,  that  the  accused,  by  rea^ 
son  of  insanity,  did  not  know  right  from  wronjf,  or,  if  he  did,  that 
by  reason  of  lri|^anity  he  did  not  have  the  will  power  to  control  his- 
actions.  The  true  test  of  re:^ponsibility  is,  whether  the  accused,  at 
the  time,  had  sufficient  reason  to  know  right  from  wrong,  or,  if  he 
did,  whether  he  had  sufficient  will  power  of  control  to  govern  his- 
actions.'' 

It  is  urged  that  by  this  instruction  the  jury  could  not  acquit  upon 
the  ground  of  insanity  unless  its  existence  was  show  by  the  evi- 
dence to  theiT  ''satuffaMony^^  and  that  this  was  equivalent  to  requir- 
ing it  to  be  proven,  beyond  a  reasonable  doubt. 

One  portion  of  the  instruction  merely  requires  the  jury  to 
**believe''  him  insane,  while  in  another  part  of  it  they  are  told  they 
can  not  acquit  unless  it  has  been  shown  to  their  **  satisfaction." 

We  will  not  stop  to  inquire  whether  the  one  word  means  more 
than  the  other,  because  the  instruction  is,  at  least,  calculated  to  be- 
misleading.  It  Is  said  that  it  is,  in  the  language  of  the  fourth  In- 
struction that  was  given  in  Keelin  v.  The  Commonwealth,  84  Ky., 
876,  and  which  the  opinion  expressly  approved;  but  an  inspection  of 
the  record  in  that  case  shows  this  is  a  mistake.  The  Jury,  by  the  in- 
struction, were  only  required  to  find  the  existence  of  insanity  fron». 
a  preponderance  of  the  evidence. 

An  instruction  substantially  like  the  one  now  under  considerationr 
was  condemned  by  this  court  in  the  case  of  Brown  v.  The  Common- 
wealth, 14  Bush,  398,  and  we  still  think  it  an  improper  one,  bec-aase 
liable  to  be  misleading,  if  open  to  no  further  objection. 

In  that  case,  however,  a  reversal  did  not  follow,  because  the  jury 
had  been  told,  both  by  an  instruction  upon  the  part  of  the  State  and 
one  given  for  the  accused,  that  if  they  had  a  reasonable  doubt  of 
any  fact  necessary  to  his  conviction,  they  must  acquit.  In  fact,  the 
one  given  upon  his  part  told  them,  in  express  langua^e^  if  they  had 
a  doubt  of  his  sanity  they  must  acquit  him. 

In  this  case  the  jury  were  told,  by  the  fifth  instruction,  that  if 
they  had  a  reasonable  doubt  as  to  any  fact  necessary  to  constitute 
guilt  they  must  acquit. 

It  seems  to  us  this  cured  the  fault  in  the  instruction  we  have  been 
considering,  and  that  taking  the  two  together  the  jury  mast  have 
understood  that  it  was  their  duty  to  acquit  the  accused  if  they  be- 
lieved, from  the  evidence,  he  was  insane  at  the  time  of  the  kill- 
ing. 

If  any  circumstances  or  evidence  has  been  disovered  since  the- 
trial,  and  which  was  not  then  before  the  jury,  tending  to  show  the 
insanity  of  the  accused,  it  is  a  matter  for  the  consideration  of  an- 
other department  of  the  government.  The  law  forbids  its  con- 
sideration by  us. 

Judgment  affirmed. 


Branson  v.  Commonwealth. 
(Filed  Dec.  8,  1891.) 

1.  T/w  veniict  of  a  properly  instructed  jury  in  a  criminal  easels  coacluftiTO 
on  appeal,  unless  altogether  nusopported  by  the  evidence. 

2.  Criminal  la7v— Instructions — On  the  separate  trial  of  apfelUnt,  who  wa» 
indicted  jointly  with  others  for  breaking  into  a  store-hoase  and  stealing- 
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goods  therefrom,  the  instruotion  given  contained  a  full  and  complete  state- 
ment of  the  law  of  tlie  case. 

.3.  Evidence —  Praetice  in  criminal  cases— In  a  criminal  case  eirors  concern- 
ing the  improper  admission  of  evidence  will  not  be  considered  on  appeal, 
unless  the  defendant  objected  to  the  evidence  when  it  was  proposed  to  in- 
troduce it,  and  except  to  the  decision  of  the  court  overruling  his  objec- 
tion. 

4.  Evidence — Prejudicial  error — The  admission  of  evidence  showing  that 
others  jointly  indicted  with  appeliaiit  were  found  with  some  of  the  stolen 
property  in  their  possession,  and  were  seen  attempting  to  hide  certain  parts 
of  it,  was  not  prejudicial  to  appellant  in  this  case. 

W.  T.  Hall  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  William  Branson,  was  jointly  indicted  with  his 
father,  Hezekiah  Branson,  and  his  brother-in-law,  George  Noe,  for 
breaking  into  a  store-house  and  stealing  goods  therefrom.  Upon  a 
separate  trial  he  w^  convicted,  and  his  punishment  fixed  at. two 
years  in  the  penitentiary.  '  • 

No  brief  is  on  file  for  him,  but  the  grounds  for  a  new  trial  show 
that  he  claims  the  verdict  is  contrary  to  the  evidence;  that  incom- 
petent testimony  was  admitted  against  him,  and  the  jury  not  only 
not  fully  but  improperly  instructed. 

An  examination  of  the  testimony  shows  that  a  reversal  should 
not  be  had  upon  the  first  ground.  Some  of  the  stolen  property  was 
found  in  his  possession.  It  is  true  there  is  some  conflicting  evi- 
dence as  to  its  identity;  but  the  jury  were  the  jud^^es  of  the  weight 
to  be  given  to  it,  pro  et  con,  and  their  finding:  as  to  the  guilt  of  the 
accus^,  unless  altogether  unsupported  by  the  evidence,  can  not  be 
disturbed. 

If,  however,  errors  of  law  were  committed  materially,  prejudicial 
to  the  rights  of  the  accused,  then  he  is  entitled  to  another  trial. 

Unquestionably  the  jury  were  fully  and  properly  instructed  as  to 
the  law  of  the  case.  They  were  told  that  before  they  could  convict 
him  they  must  believe,  from  the  evidence,  to  the  exclusion  of  a  rea- 
sonable doubt,  he  either  alone,  or  with  his  co-defendants,  or  one 
of  them,  feloniously  broke  into  the  store-house  with  the  intent  to 
steal,  and  did  take  therefrom  the  property  named  in  the  indict- 
ment, or  some  of  it,  and  carry  it  away,  with  the  intention  of  de- 
priving the  owner  of  it. 

The  accused  was  given  the  benefit  of  the  reasonable  doubt.  The 
jury  were  told  the  law  presumed  his  innocence,  and  it  was  their 
duty  to  reconcile  all  the  circumstances  proven  with  this  presump- 
tion, if  they  could  reasonably  do  so. 

The  single  question  was,  whether  the  accused  either  singly  or  with 
his  co-defendants,  or  either  of  them,  did  the  breaking  and  stealing; 
and  this  question  was,  by  proper  instructions,  containing  all  the 
safeguards  to  which  he  was  entitled,  submitted  to  the  jury. 

It  is  certain,  from  the  evidence,  that  the  store-house  was  broken 
into  and  all  the  property  stolen  at  one  time. 

The  jury  have,  by  their  verdict,  in  effect  found  that  the  accused 
subsequently  had  some  of  it  In  his  possession.  It  appears  from  the 
testimony  that  his  father  also  had  a  portion  of  it,  and  it  is  shown 
beyond  question  that  this  is  also  true  as  to  his  brother  in-law.    The 
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property  was  found  in  their  possession  not  long  after  the  commis- 
sion of  the  offense.  The  evidence  by  which  the  two  Bransons  at- 
tempt to  dispute  the  identity  of  that  found  in  their  possession  is 
contradictory,  and,  not  of  a  satisfactory  character  while  no  attempt 
was  made  to  do  so  as  to  that  in  Noe's  possession,  or  to  show  how  he 
came  by  it  and  it  is  clearly  proven  that  it  was  a  part  of  the  stolen 
property. 

The  prosecution  provt^d  that  at,  or  near  the  same  lime,  the  house 
of  the  accused  was  searched,  that  of  his  father  was  also  searched, 
and  what  was  found  there,  this  being  done,  in  the  absence  of  the 
accused. 

He  objected  to  this  testimony,  but  when  his  objection  was  over- 
ruled he  failed  to  except. 

It  also  proved  that  very  early  that  morning  some  men,  who  were 
watching  Noe's  house,  saw  him  come  out  with  a  sack,  which  was  ■ 
afterward  found  to  contain  a  lot  of  the  stolen  goods,  go  some  distance 
into  the  woods  and   liide  it  in  a  hollow  tree,  whereupon  they  ar- 
rested him. 

The  accused  does  not  appear  to  have  objected  to  this  evidence,  but 
did  except  to  the  ruling  of  the  court  in  admitting  it. 

Where  the  step  is  proposed  to  be  taken  by  the  other  party  it 
should  be  objected  to,  in  order  to  specially  call  the  court's  attention 
to  it;  and  if  its  ruling  beadverse  to  the  objecting  party,  then  he  must 
except.    This  is  the  proper  practice. 

It  is  the  express  rule  of  the  present  Civil  Code,  and  a  proper  con- 
duct of  criminal  cases  requires,  in  our  opinion,  the  same  practice. 
The  provisions  of  the  Criminal  Code  admit,  and  it  seems  to  us  re- 
quire such  a  construction.  The  trial  judge  should  be  made  aware 
when  one  side  proposes  to  take  a  certain  step  in  a  case  that  it  is  ob- 
jected to  upon  the  other  side.  This  is  fair  to  him.  The  matter  is 
likely  then  to  receive  more  careful  attenticm  from  him.  The  party 
ought  not  to  wait,  as  if  he  were  consenting,  and  then  afterwanl 
merely  except  to  what  has  been  done. 

He  should  also  except  to  the  decision  when  mnde,  else  it  can  fairly 
be  inferred  that,  although  he  objected  when  the  step  was  proposed 
by  the  adverse  j)arty,  yet  thut  he  has  acquiesced  in  the  court's  decis- 
ion as  correct.  Irving,  &c.  v.  Warren  county,  14  Bush,  316;  Reed 
V.  The  Commonwealth,  7  Bush,  G41. 

Where,  however,  the  court,  fnia  sponte^  does  something,  he  need 
only  except;  but  when  it  comes  from  the  opposing  party  he  should 
first  object,  and  then,  after  the  court's  decision>,  except  to  its  action. 

In  this  instance  the  party  merely  objected  to  a  portion  of  the  evi- 
dence, and  merely  excepted  to  the  ruling  of  the  court  in  permitting 
another  portion  to  go  to  the  jury. 

If,  however,  this  objection  to  the  consideration  of  the  question  did 
not  exist,  yet  as  all  the  pro|)erty  was  taken  at  the  same  time,,  it  wjis 
competent  to  show  in  whose  possession  different  articles  of  it  were 
found;  and  we  fail  to  see  how  the  evidence  relating  to  Noe's  con- 
duct, and  what  he  was  doing  with  the  articles  in  his  possession  when 
he  was  arrested,  could  have  been  prejudicial  to  the  accused. 

His  conduct  merely  tended  to  show  that  the  articles  he  had  were 
stolen  property,  and  this  was  shown  by  other  undis[aited  testi- 
mony. 

Tiie  accused,  his  father  and  other  relatives  testify  that  the  son, 
the  father  and  Noe  were  together  all  night  at  the  son\s  house,  wait- 
ing upon  a  sick  child  the  night  the  store-house  was  broken  into  and 
the  goods  stolen.  According  to  their  own  testimony  the  three  were 
together  that  night.  Noe  could  not  be  guilty,  according  to  their  own 
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testimony,  without  their  knowledge;  and  yet  it  is  shown,  ijeyond 
all  dispute,  that  soon  after  he  was  found  with  a  lot  of  tlie  stolen 
goods  is  his  possession,  and  not  only  does  he  fail  to  testify,  but  his 
silence  and  his  possession  of  thenn  are  facts  altog^ether  unexprained. 

This  state  of  case  strongly  supports  the  findin:j:  of  the  jury,  which, 
aside  from  it,  could  not,  under  the  well  established  rule  in  criminal 
cases,  be  disturbed,  as  the  other  testimony  tendinsr  to  prove  and  dis- 
prove guilt  is,  looking  at.it  in  the  light  most  favorable  to  the  ac- 
cused, at  least  conflicting;  and  in  such  a  case  the  finding  of  the  jury 
is  conclusive*. 

Judgment  affirmed. 


McM ASTERS  V.  Burnett  &  Co. 
(Fi/ed  Dec.  10,  1891.) 

1.  Piiff/iers ////>— When  the  members  of  a  partnership  are  sued,  any  mem- 
ber of  the  firm  may  rely  npou  any  defence  or  counter-claim  that  the  firm 
could  have  asserted  against  the  plaintiff. 

2.  Tohiicco  7vorehousetneii — Constntilioti  of  stitiite — Chapter  III/?,  General  Stat- 
tites  [12fio],beinif  hij^hly  penal  in  its  nature,  must  be  strictly  construed;  and  a 
party  seeking  to  recover  under  it  must  prove  that  he  clearly  C(mies  within 
its  provisions. 

8.  6V7Wt' — Under  the  statute  requiring  commission  merchants,  storiuj^  and 
selling  tobacco,  to  wei^h  each  hogshead  sent  to  them  when  received,  nnd  to 
weigh  it  again  after  it  is  sold  and  to  "settle"  with  the  seller  according  to  the 
highest  weight,  there  has  r)een  no  "settlement*'  until  the  parties  mutually 
adjust  and  ascertain  the  balance  due  by  the  one  to  the  other.  The  commis- 
sion merchant  does  not  incur  the  penalty  imposed  by  said  statute  by  credit- 
ing the  seller  on  his  books  by  the  lowest  instead  of  the  highest  weight,  or 
by  suing  the  seller  on  an  account  in  which  he  is  credited  on>y  viith  the  low- 
est weight  of  such  tobacco,  provided  credit  for  the  highest  weight  is  given 
the  seller  on  the  account  before  a  submission  of  the  case  or  final  settlement 
of  the  account. 

D.  G.  Park  for  appellant. 

Burnett  &  Dallam  for  appellees. 

Appeal  from  Graves  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  H^lt. 

The  appellees,  Burnett  &  Co.,  were  tobacco  warehousemen.  The 
appellant,  L.  C  MciNEasters,  was  a  member  of  the  firm  of  Taylor  <fe 
•mcMasters,  who  were  what  is  com.'uonly  known  as  "country  buy- 
ers" of  tobacco. 

In  1888  and  1889  the  appellees,  at  different  times  and  in  various 
sums,  advanced  several  thousand  dollars  to  them  as  a  loan,  they,  in 
turn,  shipping  thiMr  tobicco  to  th:^  appellee-*,  who  were  to.  and  did, 
sell  it,  ami  credit  the  firm  with  the  proceecis,  less  commission. 

The  firm,  in  this  way,  borrowed  considerably  more  than  w«s  real- 
ized from  their  tobacco,  but  no  settlement  was  ever  made  between 
the  parties. 

In  October,  1889,  the  appellees  brouufht  this  suit  against  the  firm 
for  the  difference  they  claimed  as  due  them,  and  sued  (iUt  an  attach- 
ment, which  was  levie<i  upon  srjme  property  of  the  appellant.  He 
alone  defeiided. 

Theanswer  denied  certain  advances  claimed  to  have  been  made 
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by  the  appellees;  set  up  certain  payments;  a  claim  for  tobacco  sold 
by  ihe  appellees  and  not  credited,  and,  anions  the  various  defenses, 
claimed  that,  although  the  appellees  had,  when  the  tobacco  was  re- 
ceived, ascertained  the  jjross  wei^irhtof  each  hogshead  and  marked 
it  on  the  head  thereof,  and  then  the  tare  to  be  deducted  for  the  cask; 
and  had,  after  the  sale  of  it,  and  the  re-coopering  of  each  hogshead, 
ascertained  its  then  weight,  and  the  tare  to  be  deducted,  yet  they 
had  given  credit  by  the  last  weight,  which  was  less  than  the  first 
one,  thereby  violating  the  statute  relative  theret'^  as  to  each  hogs- 
head, or  ninety-nine  in  all,  in  consequence  of  which  f he  appellant, 
by  way  of  counter-claim,  asked  $9,9(>U. 

The  appellees,  in  their  reply,  admitted  thej'  had  only  credited 
the  firm  by  the  weight  found  due  after  the  sale  of  the  tobacco ;  but, 
thereupon,  consented  to,  and  did,  although  appellant  objected,  give 
credit  by  tjie  difference,  which  was  but  i?29.77. 

The  court,  upon  the  trial,  refused  to  instruct  the  jury  as  to  this 
claim,  and  took  it  from  them  by  dismissing  it  absolutely.  The  pro- 
priety of  this  ruling  is  the  only  question  before  us. 

The  appellees  contend  that  if  any  valid  claim  exists  it  belongs  to 
the  firm,  and  the  apfiellant  alone  can  not,  therefore,  assert  it.  The 
firm,  however,  was  sued,  and  as  he  was  a  member  of  it,  and  as  sat^h 
sued,  he  had  a  right  to  rely  upon  any  claim  which  his  tlrm  had 
against  the  appellees,  and  which  the  firm  could  have  asserted  by 
way  of  counter-claim. 

The  statute  provides:  Section  1.  **That  heretifter  commission  mer- 
chants, storing  and  selling  tobacco  in  this  State,  shall  carefully  and 
correctly  weigh,  or  cause  to  be  weighed,  e\'ery  hogshead,  box,  or 
bale  of  tobacco  which  may  be  sent  to  such  commission  merchant  for 
storage  and  sale,  and  they  shall  mark,  or*  cause  to  be  marked,  the 
gross  weight  distinctly  on  one  head  of  each  hogshead;  and  after  the 
tobacco  is  strif)ped,  they  shall  take  the  tare  weight  of  each  cask  in 
which  the  tobacco  has  been  prized;  and  after  each  hogshead  of  to- 
bacco has  been  sold  and  properly  re-coopered,  it  shall  again  be 
weighed  by  the  same  person  who  first  weighed  it,  and  the  proprie- 
tor shall  settle  with  the  seller  accordinjr  to  the  highest  weight,  after 
deducting  the  exacc  tare.    *    *    * 

Section  3.  **That  theproprietoi-sof  any  such  warehouse  or  commis- 
sion house  shall,  for  any  violatit)n  of  this  act,  be  liable  to  pay  the 
party  aggrieved  thereby  a  sum  not  exceeding  $1(M)  for  each  violation 
hereof,  to  be  recovered  before  any  tribunal  having  jurisdiction  of  the 
amount." 

This  statute  is  of  a  hi|?hly  penal  character.  Statutes  like  it  are 
pot  to  be  extended  by  implication,  but  are  to  be  strictly  construed. 
1  Kent,  side  page  4(55,  note  1. 

A  party  to  recover  under  it  should  show  a  case  fully  within  its  re- 
quirements. It  provides  that  the  warehousem  m  shall  **.9e/Yfe"  with 
his  customer  ac(H)rding  to  the  highest  weight.  The  violation,  for 
which  a  recovery  is  sought  in  this  case  is,  that  the  appellees  did  not 
do  so.  While  the  answer  avers  that  they  settled  with  the  firm  at  the 
lowest  weight,  it  is  plain,  from  the  entire  pleadings,  that  there  never 
was  any  settlement  between  them,  but  that  the  pleader  means,  by 
this  statement,  that  the  appellees  had,  in  making  out  the  account 
sued  upon,  credited  them  with  the  lowest  weight.  It  is  contended, 
however,  that  the  making  out  of  the  account  by  the  apj)el lees,  show- 
ing the  sums  loaned  and  the  amounts  received  from  tlie  sale  of  the 
tobacco,  and  then  suing  upon  it,  amounted  to  a  settlement  with  the 
customer  within  the  meaning  of  the  statute. 

This  would  be  a  most  liberal  instead  of  a  strict  construction  of  it. 
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To  settle  with  a  party  means,  as  defined  by  lexicographers,  and  as 
readily  occurs  to  any  one,  to  together  adjust  and  ascertain  what  may 
be  due  to  the  one  or  the  other. 

In  addition  to  this,  the  statute  provides  that  the  party  ^^aggrieve(r^ 
may  recover  the  penalty. 

The  appellant  here  does  not  appear  in  that  lij?ht.  No  settlement 
ever  having  been  had  between  the  parties,  the  appellees  sue  for  a 
balance  due  (hem,  and  in  the  suit  credit  the  appellant  by  the  differ- 
ence between  the  highest  and  the  lowest  weight  of  the  tobacco. 
True,  they  .do  not  do  so  until  the  appellant  has,  by  his  answer,  set 
up  a  claim  for  the  penalty;  but,  as  there  had  never  been  any  settle- 
ment in  which  they  had  refused  to  settle,  according  to  the  highast 
weight,  and  as  the  credit  was  given  in  the  suit,  the  penalty  should 
not  be  enforced. 

,  No  violation  of  the  statute,  according  to  its  terms,  had  occurred; 
nor  was  the  appellant  an  "aggrieved*'  party.  Tne  first  settlement  be- 
tween these  parties  is  had  in  this  suit,  and  in  it  the  seller  is  credited 
by  his  tobacco  at  the  highest  weight. 

Under  the  state  of  case  presented,  it  is  unnecessary  to  consider  the 
constitutional  objections  to  the  statute  urged  by  the  appellees'  coun- 
sel. 

Judgment  aflirmed. 


NORTHWE-STERJ^  MUTUAL  LlP^E   INS.  Co.   V.    BaRBOUR,  &Q. 

{Filed  Dec.  3,  1891.) 

1.  Foffeilitre  of  life  insmance  policy  by  failure  to  pay  premium — Right  to  paid  - 
up  policy — A  policy  iBsaed  by  a  Mataal  InRarance  Company  stipnlated  that 
upon  default  of  payment  of  the  premium  the  policy  should  become  void 
and  the  premium  previously  paid  be  forfeited  to  the  company,  provided, 
however,  if  the  assured  had  paid' a  certaia  number  of  premiums  a'  the  time 
the  default  was  made,  he  should  be  entitled  to  a  paid  np  non-participating 
policy  for  a  certain  amount  if  he  made  written  application  therefor,  and  at 
such  time  the  policy  was  freed  from  all  indebtedness  to  the  company,  and 
it  was  surrendered  to  the  company  with  in  six  months  after  such  default. 
Held— 

First,  Time  is  of  the  essence  of  such  policy,  and  upon  failure  te  pay  pre- 
mium the  policy  ceased. 

Second.  The  right  to  a  paid-up  policy  did  not  vest  upon  default  of  pay- 
ment of  the  premiums.  Such  right  did  not  exist  unless  the  conditions 
named  in  the  policy  were  complied  with  within  six  months  after  the  default 
of  payment.  The  conditional  named  being  conditions  precedent  to  the  right 
to  a  paid-up  policy  must  be  strictly  complied  with  or  the  ri^ht  is  lost. 

Barnett,  Miller  &  Barnett  for  appellant. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

December  11,  1878,  the  appellant,  an  insurance  company  doing 
business  upon  the  mutual  plan,  issued  a  policy  upon  the  life  of 
James  P.  Barbour  for  $5,000,  upon  the  ten  payment  life  plan,  calling 
for  a  semi-annual  premium  of  $111.30,  payable  in  December  and 
June  of  each  year. 
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The  premiums  were  ])aid  for  six  years  and  six  months,  earryinj? 
the  poUcy  to  June  11,  1885. 

The  insured  instead  of  paying  the  premium  then  due,  through 
the  company \s  indiUgeuce,  gave  his  note  for  it.  December  11,  188o, 
when  the  year's  business  ended,  he  was  entitled  to  a  dividenil  out  of 
the  company's  ea'^nings  of  $42.78,  wliich  was  credited  upon  his  note. 
The  balance  of  it  has  never  been  paid. 

The  payment  of  the  premium  which  became  due  on  De(»ember 
11,  1885,  was  also  put  oft  by  the  execution  ot  another  note.  It  has 
never  been  paid.  No  provision  whatever  was  made  for  tl)e  pay- 
ment of  the  premium  that  became  due  June  11, 1880. 

Appellant  received  no  money  upon  the  policy  after  December, 
1884,  and  when  default  altogether  (occurred  (m  June  11,  IKSG,  there 
W7<s  an  indel)tedness  of  the  insured  to  the  company  for  premiums 
and  interest  of  several  hundred  dollars. 

December  8,  1880,  the  appellant  issued  another  policy  ui>on  the 
same  life, like  the  first  one,sj\ve  it  was  for;g2,r)00,and  the  premium  of 
$111.9.)  was  payable  annually.  Five  premiums  were  paid,  carrying: 
the  insurance  to  Detenii^er  8,  1885.  The  premium  then  nue  was 
entitled  to  a  dividend  from  the  company's  earnings  of  S20.31,  which 
was  credited,  and  a  note  given  for  $J)1.()4,  beins?  the  balance  of  it. 
It  has  never  been  paid.  The  premium,  which  became  due  on  De- 
cember 8,  18SG,  was  not  paid  or  provided  for  in  any  way. 

No  money  was  over  paid  upon  this  policy,  either  as*  premiums  or 
as  interest  upon  notes  given  for  them,  after  December  8,  1884;  and 
when  default  was  made  on  December  8,  1886,  there  was  an  indebt- 
edness for  premiums  of  a  prior  date  and  interest  of  about  $1(K». 

The  above  must,  as  the  pleadings  now  are,  be  assumed  to  be  the 
facts  because  they  ;<re,  in  substance,  so  stated,  in  the  answer, "to 
which  a  demurrer  was  sustained. 

October  3,  1881),  and  when  about  three  years  had  elapsed  from  the 
time  when  both  the  policies  ceased  to  be  in  force,  this  action  was 
brought  for  a  paid-up,  ;/oy/-participating  policy  of  $5,250,  by  rea'^on 
of  the  insurance  above  mentioned.  The  lower  court  allowed  it  to 
the  extent  of  $4,500,  and  the  company  appeals,  while  the  appellees, 
the  wife  and  children. of  the  insured,  lie  having  died  since  the  ap- 
peal was  taken,  l)y  a  cross-appeal  seek  to  recover  the  full  amount  of 
their  claim. 

Each  of  the  policies  provide:  **The  said  company  further  prom- 
ises and  agrees  that  if,  after  two  or  more  annual  premiums  shall 
have  been  paid  in  cash,  default  shall  be  made  in  the  payment  of 
any  premium  or  interest  on  the  day  it  shall  become  due,  it  will  issue 
a  paid-up,  »o/#-particip::ting  policy  for  as  many  tenth  ]>arts  of  the 
original  sum  insured  as  there  >l]all  have  been  annual  j)remiums  so 
paid,  provided  this  policy  be  then  freed  from  all  indebtedness  to  the 
company;  and  provided  also,  that  written  a^iplication  be  made 
therefor,  and  this  policy  and  all  interest  therein  be  surrendered  in 
the  life-time  of  the  insured,  and  within  six  months  from  the  date  of 
such  default.  ********** 
If  the  said  premiums  shall  not  be  paid  at  or  before  the  times  above  | 

mentioned  for  the  payment  thereof,  then,  and  in  every  such  case,  | 

this  policy  shall  cease  and  determine.  *****  | 

In  every  case  where  this  policy  shall  cease,  or  become  null  and  ' 

void,  all  payments  thereon  shall  be  forfeited  to  the  company,  exce|)t  | 

ns  above  provided,  and  except  that  in  cas«*  the  person  whose  life  is 
insured  die  by  his  own  hand  the  company  shall  return   the  pre-  | 

miums  received,  less  dividends  paid." 

The  appellant  claims  that  the  ap[)ellees  are  not  entitled  to  any 
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relief  whatever,  because  the  policies  were  not  .surrenderee!  within 
six  mouths  after  deault  of  payment  of  premium,  and  all  indebted- 
ness to  the  company  satisfied. 

It  files  with  its  answer  and  tenders  to  the  appellees  the  notes  exe- 
cuted by  the  insured  to  it. 

The  appellees,  upon  the  other  hand,  claim  that  when  the  default 
of  payment  of  premiums  was  made  the  rij^ht  to  a  policy  of  paid-up 
insurance  existed,  and  that  it  was  not  lost  by  the  failure  to  surren- 
der the  policies  and  discharj^e  the  indebtedness  as  stipulated.  In 
other  words,  that  this  provision  in  the  policies  provides  for  a  forfeit-  . 
ure  in  the  nature  of  a  penalty,  which  a  court  of  ei^uity  will  not 
enforce. 

While  forfeitures  are  not  favored,  yet  conditions  in  policies  of  life 
insurance,  providinjj:  for  their  cessation  in  case  of  non-payment  of 
premiums,  have  been  enforced  by  the  courts  in  accordance  with  the 
terms  of  the  contract.  This  is  necessary,  owin^  to  the  nature  and 
requirements  of  the  business.  Time  is  neca«sarily  of  the  essence  of 
the  contract.  If  payments  were  not  promptly  made  the  business 
could  not  be  c()ndu(»ted  either  with  profit  to  those  engaj^ed  in  it,  or 
safety  to  those  dealing  with  them.  Properly  speakinjj,  these  are 
not  conditions  of  forfeiture,  but  conditions  precedent  to  the  continu- 
ance of  the  risk,  and  unless  i)erformed  tlie  policy  ceases. 

Where,  however,  it  is  evident,  from  the  nature  of  the  condition 
in  the  contract,  that  the  forfeiture  provided  was  intended  merely  as 
a  i)enalty,  as,  for  instance,  to  secure  not  the  ultimate  but  the  prompt 
payment  of  interest  to  become  due  upon  premium  notes,  and  the 
default  is  only  in  time,  and  the  company  can  be  gfiven  all  that  was 
stipulated,  then  this  court  has  held  that  a  forfeiture  should  not  be 
enforced.  To  do  so  in  such  a  case  would,  i)erhaps,  work  an  injus- 
tice to  one  party,  while,  if  not  done,  the  other  party  would  still  get 
the  benefit  of  the  contract.    Insurance  Co.  v.  Grijfsby,  10  Bush,  310. 

It  is  not,  however,  necessary  in  this  case  to  review  the  authorities 
bearing  upon  the  question  of  forfeiture  for  the  non-payment  of  in- 
terest upon  premium  notes.  They  are  somewhat  at  variance  in  the 
different  States. 

The  policies  in  this  case  provide  that  upon  default  of  payment  of 
premium  the  insurance  shall  cease.  It  is  not  a  ca.se  where  the  pol- 
icy cea.^ed  pro  (unto,  and  a  portion  of  the  insurance  remained  in 
force,  but  the  entire  policy  determined.  It  had  no  value  after  a 
default  in  the  payment  of  premium.  It  is,  however,  provided  that 
inasmuch  as  the  insured  Jias  made  a  certain  number  of  payments 
he  shall,  provided  he  does  certain  things,  be  entitled  to  a  paid-up, 
now-participating  policy  tor  a  certain  sum. 

A  new  right  is  given  to  him,  provided  he  does  certain  things. 
They  are  conditions  precedent  to  the  vtsting  of  the  rijrht.  It  does 
nutaciTue  until  they  are  done.  In  the  ca.'se  of  a  forfeiture  rights 
already  existing  are  divested;  whereas,  in  case  of  a  condition  prece- 
dent, the  right  does  not  attach  until  it  is  performed. 

These  policies  provide  that  the  insured  shall  be  entitled  to  the 
paid-up  insurance,  provided  all  his  indebtedness  to  the  company, 
whether  prihciple  or  interest,  shall  be  paid  and  the  policies  surren- 
dered within  six  months  from  the  time  of  default  of  payment  of 
premium.  This  was  of  the  essence  of  the  contract.  The  right  to  a 
paid-up  policy  did  not  accrue,  and  had  not  vested  l)efore  the  default 
m  payment  of  premium,  but  was  to  accrue  thereafter  if  certain  con- 
ditions were  performed.  It  is  not  like  a  case  where  the  party  has 
received  the  entire  consideration  for  performance  on  his  part,  and 
the  other  party  merely  fails  to  demand  performance  within  a  stipu- 
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lated  time;  but  by  the  terms  of  the  contract  it  has,  by  the  default  of 
the  party,  wholly  determined,  but  the  privilege  is  given  to  him, 
provided  he  does  certain  things  important  to  the  other  party,  within 
a  certain  time  of  acquiring  a  right. 

The  importance  of  the  condition  is  shown  by  the  admitted  fact  as 
the  pleadings  in  this  case  stand,  that  the  appellant  retained  forovw 
six  months  after  default  of  payment  of  premium,  as  a  part  of  its  re- 
serve fund,  enough  of  its  earnings  to  equal  the  paid-up  policy  to  Which 
the  insured  would  have  been  entitled  if  he  had  complied  with  the 
terms  of  the  contract;  and  not  having  done  so  the  company,  being  a 
iiiutual  one,  after  the  expiration  of  the  time  within  which  he  had  the 
right  to  do  so,  distributed  the  fund,  as  it  had  the  right  to  do  under 
its  charter,  to  its  persi^*ting  policy-holders. 

This  hjhows  that  the  condition  in  the  contract  is  an  essential  as 
well  as  a  reasonable  one  in  its  terms.  It  enables  the  ct^mpany  to 
adjust  its  business  for  the  benefit  of  ito  policy-holders  instead  of 
being  compelled  to  retain  its  funds  for  an  unreasonable  time  to  meet 
the  stale  claims  of  those  who  have  neglectKl  to  pay  their  premiums 
and  indebtedness  to  it,  through  which  alone  it  must  conduct  its  bus- 
iness. 

This  case  differs  from  Montgomery  v.  Insurance  Co.,  14  Bush,  '>1; 
Johnson  v.  Insurance  ("o.,  79  Ky.,  408;  Insurance  Co.  v.  Fort's 
adm'r,  82  Ky.,  269;  and  Insurance  Co.  v.  Montague,  84  Ky.,  6r)3.  as 
will  be  readily  seen  by  an  examination  of  those  cases.  It  is  more 
like  the  case  of  Hester  v.  United  States  Life  Insurance  Co.,  12  Ky. 
IjAW  Rep.,  921,  which  draw.s  the  distinction  between  those  ca?« 
and  it. 

The  judgment  is  reversed,  the  cross-appeal  is  dismissed,  and  caase 
remanded,  with  directions  to  overrule  the  demurrer  to  the  answer 
and  for  further  proper  proceedings. 


Arnold  v.  Stephens,  &c, 
(Fifed  Dec,  15,  1891— iYo^  to  be  reported.) 

1.  7/id  siaiute  r^lat^n^  to  chtimpcriints  purchasers  of  land  does  not  Rpply  to 
purchflsers  at  judicial  sales. 

2.  Judicial  sales — Estoppel  —Appellees,  who  were  in  possession  of  a  trad  of 
land,  were  present  at  the  jadicial  sale  at  which  the  land  was  sold  as  the 
property  of  A.,  and  did  nob  then  assert  any  claim  to  it.  By  their  tsilence  at 
the  sale  they  are  now  estopped  to  claim  the  land  as  azainst  the  puroha^er, 
and  their  possession  at  the  time  of  the  sale  must  be  regarded  as  friendly  lo 
A.  or  not  adverse  to  him. 

3.  Same — ^f//.v/j— The  action  by  the  purchaser  a(]:ainstthe  appellees  to  re- 
cover the  land  was  properly  in  equity  since  nlaintiil  alle^^ed  such  conduct 
on  the  part  of  appellees  as  estopped  them  to  claim  it. 

Hallam  &  Myei-s  and  Jno.  H.  Barker  for  appellant. 

Leslie  T.  Applegate  for  appellees. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

This  action  to  recover  a  tract  of  land  of  about  seventy-two  acres 
was  dismissed  upon  a  demurrer  to  the  petition. 
Accepting,  as  we  must,  its  averments,  as  well  as  those  of  the 
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amended  petition,  which  w«s  tendered  and  rejected,  as  true,  it  ap- 
pears that  several  parties  churned  to  own  land  within  a  certain  pat- 
ent boundary,  but  the  extent  of  each  one's  ownership  was  disputed. 

Among;  them  were  the  appellees,  and  the  representative  of  James 
G.  Arnold.  In  a  suit  between  them  a  commissioner  reported  what 
each  owner  should  be  charged  with  as  having  appropriated,  and  the 
report  was  confirmed.  The  land  in  contest  was  a  part  of  that  thus 
charged  to  Jamess  G.  Arnold.  The  report  did  not  allow  his  estate  as 
raucii  as  his  representative  claimed,  and  an  appeal  was  in  course  of 
beihg  taken  and  perfected,  when  his  representative  and  the  appellees 
agreed  that  if  the  appeal  were  abandoned,  they  would  mutually  re- 
llnciuirih  all  claim  to  the  lands  which  the  commissioner  had  reported 
should  be  charged  to' the  one  or  the  other}  the  entire  c^sts  to  be  paid 
by  the  appellees,  and  the  litigation  between  them  to  end.  This 
agreeinent  was  oral,  but  in  conformity  to  it  the  appeal  was  not  pros- 
ecuted, and  the  appellees  paid  a  part  of  the  costs. 

Alter  this  they  took  possession  of  the  land  in  contest,  but  James 
G.  Arnold  and  his  representatives  had  been  in  the  actual  adverse 
IKWsession  of  it,  claiming  ownershii>,  for  over  fifteen  years  before 
their  entry. 

In  an  eqitable  action  between  tlie  heirs,  devisees  and  creditors  of 
James  G.  Arnold,  his  land  within  the  patent  boundary,  including 
that  now  m  contest,  was  ordered  to  be  and  was  sold,  and  purchased 
by  the  appellant.  The  sale  was  confimred,  and  a  deed  made  to  him, 
'J'he  appellees  were  present  at  the  sale,  and,  although  they  knew 
what  was  being  done,  and  of  appellant's  purchase,  yet  made  no  ob- 
jection, but  ae(iuiesced  in  th(»  entire  proceeding. 

Whether  all  this  turns  out  upon  further  preparation  of  the  case  to 
be  so  or  not,  it  must  now  l)e  taken  as  true,  because  the  demurrer  ad- 
mits it. 

The  petition  sut)stantJally  avers  that  by  reason  of  the  above  the 
appellant  is  the  owner  and  entitled  to  the  possession  of  the  land. 

It  is  urged  that  no  equity  appears,  and  ir  the  appellant  be  entitled 
to  any  relief  he  has  a  complete  remedy  at  law.  Even  if  this  were 
so,  it  would  only  result  in  a  transfer  of  the  case  to  the  proper  docket, 
and  this  was  proposed  by  him,  but  refused. 

Aside  from  the  question  whether  the  appellant  can  rely  upon  the 
parol  agreement  of  compromise,  and  it  certainly  can  not  att'ect  any 
right  which  the  appellees  may  haveactjuired  subsetjuentto  the  mak- 
ing of  it,  yet  the  action  was  properly  in  equity.  If  the  ai)pellees 
stood  by  and  remained  silent  when  the  appellant  purchased  the 
land,  they  are  estopped  from  now  questioning  his  right  to  it,  and 
the  (luestion  belongs  to  equity.  If  they  were  then  in  posse^ision  of 
it,  their  possessicm  nmst,  under  such  circumstances,  be  regarded  as, 
at  that  time  at  least,  friendly  and  not  adverse,  even  if  otherwise  the 
purchase  could  be  regarded  as  champertous,  and,  therefore,  void. 
Our  statute  upon  this  subject,  however,  does  not  apply  to  judicial 
sales. 

Formerly  it  did  not  apply  to  either  execution  or  decretal  sales,  but 
It  has  been  extended  by  me  Legislature  so  as  to  embrace  the  former, 
but  not  the  latter.  '  Little,  &c.  v.  Bishop,  <fec.,  9  B.  M.,  240;  Preston, 
4fcc.  V.  Brec»kin ridge,  Ac,  86  Ky.,  61i>. 

It  is  suggested  that  the  petition  does  not  set  forth  the  facts  giving 
jurisdiction  to  enter  the  judgment  to  sell  the  land,  nor  does  it  aver 
that  the  judgment  was  duly  rendered.  It  is  merely  referred  to  col- 
laterally to  show  how  the  claimant  derived  title,  and  in  such  a  case 
the  averment  that  the  judgment  was  obtained  should  be  treated  as 
a  substantial  compliance  with  section  122  of  the  Civil  Code,  which 
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says  that  **it  shall  be  sufficient  to  state  that  the  judgment  or  deter- 
mination was  duly  given  or  made." 

The  demurrer  is  not  a  part  of  the  record.  It  appears,  however,  to 
have  been  a  jjeneral  one  lo  the  entire  petition.  The  refusal  to  permit 
the  filing  of  the  amended  petition  was  equivalent  to  sustaining  the 
demurrer  to  the  petition  as  thus  amended.  The  two  certainly  stated 
a  cause  of  action. 

The  judgment  is  reversed,  with  directions  to  allow  the  amended 
petition  to  be  filed,  and  for  further  proper  proceedings. 


Huss  V.  KiCE,  &c. 
{Filed  Dec.  27,  1891.) 

1.  The  surety  on  a'uoW  may  sti^  in  equity  to  compel  the  principal  to  pay  it. 

2.  Administrators — Sureties — Subrogation — A  testator  char^i^ed  his  personal 
estate  with  the  payment  of  his  debts,  and  devised  the  remainder  of  his  est-ate 
to  his  daughter,  R.,  for  life,  as  her  separate  estate,  remainder  to  her  chil- 
dren. There  was  more  than  snflBcient  personalty  to  pay  all  debts  and  500 
acres  of  laud.  R's  husband  bec;ame  execator,  with  H.  as  surety.  Testator 
owed  G.  a  debt,  which  was  settled  by  a  note  executed  by  the  executor  and'his 
wife,  and  the  executor  obtained  credit  for  the  payment  of  the  debt  to  G.,  in 
the  settlement  of  his  bxecutorial  'accounts.  G.  dying,  R.  and  wife,  with  H.  as 
their  surety,  executed  a  new  note  to  his  representative  iu  lieu  of  the  first  one. 
In  this  action  by  H.  against  R.  and  wife,  to  compel  them  to  pay  this  note 
and  to  subject  to  its  payment  the  land  devised  to  R's  wife,  I/eld — 

First.  The  land  of  the  wife  can  not  hi  subject  to  the  payment  of  the  note 
as  if  the  note  were  the  debt  of  the  wife,  because  plaintiffs'  pleadings  do  not 
alleire  this  to  be  the  fact. 

Second,  No  lien  oa  the  land  of  testator  to  piythe  debt  now  exists,  al- 
though the  executor  failed  to  sell  the  personal  property  and  apply  the  pro- 
ceeds to  its  payment.  The  acceptance  of  R's  note  by  G.,  in  satisfaction  of 
debt  due  him  by  testator,  discharged  the  testator's  estate  of  all  liability  for 
it,  and  since  no  lien  now  exists  in  favor  of  G's  representative,  plaintiffs  can 
not  be  substituted  in  such  right. 

G.  G.  Gilbert  for  appellant. 

J.  C.  Becklmm,  L.  A.  Weakley  and  L.  C.  Willis  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  will  of  Anthony  Middleton  charj^ed  his  personal  estate  with 
the  payment  of  his  debts,  and  left  the  remainder  of  his  entire  prop- 
erty t*)  his  daughter,  the  appellee,  Bettie  Rice,  for  life,  as  her  sepa- 
rate estate,  with  remainder  to  her  children.  He  was  the  owner  at 
his  death  of  over  500  acres  of  land,  and  if  not  virtually  admitted,  it  is 
proven  beyond  question,  that  the  personalty  was  more  than  sufficient 
to  pay  his  debts. 

The  appellee,  James  H.  Rice,  who  is  the  husband  of  Bettie  Rice, 
became  the  administrator  with  the  will  annexed,  with  the  appellant, 
M.  W.  Huss,  as  his  surety  for  the  proper  execution  of  the  trust. 

The  testator  at  his  death  owed  a  debt  to  one  Graham  for  about 
$1,000.  There  is  evidence  tendinjj  to  show  that  Rice  and  wife  were 
also  obligors  in  the  note,  but  this  is  immaterial,  as  it  is  quite  certain 
it  was  the  testator's  debt. 

The  administrator  instead  of  selling  enough  of  the  personalty  to 
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jKxy  this  debt,  tts  was?  Ins  duty,  settled  it  and  obtained  the  note,  by  1 

^ivin^  a  new  note  in  place  ol  it,  signed  by  himself  and  his  wife.  It  is 
uncertain  from  the  evidence  which  of  them  first  signed  it.  The 
husband,  however,  obttiined  credit  by  the  note  thus  tak^n  up  in 
his  settlement  as  administrator,  and  it  was  conflrmed  by  the  judg- 
ment of  the  county  court. 

Subsequent  to  all  this,  Graham  having  died,  lUce  and  wife  exe- 
cute<l.  to  his  executrix  a  new  note  in  lieu  of  the  one  they  alone  had 
executed,  the  husband's  name  being  tirst  signed  to  it,  and  upon  this 
note  the  appellant,  Huss,  became  surety. 

This  is  a  suit  by  him  to  compel  Rice  and  wife  to  pay  the  note,  > 

which  is  yet  hehi  by  Graham's  executrix,  and  to  subject  enough  of  I 

the  land,  Irt't  to  the  wile  for  life  as  her  separate  estate  and  then  to 
her  children,  to  satisfy  it.  The  lower  court  granted  this  relief  as 
against  James  H.  Rice,  but  refused  to  subject  the  land  and  dis-  -^ 

missed  the  action  as  to  Hettie  Rice  and  her  children.  It  is  beyond 
question  that  a  surety  may  sue  in  equity  to  compel  his  principal  to  ] 

discharge  the  debt.  *  | 

It  is  disputed,  and  the  evidence  is  conflicting,  whether  the  husband  '■ 

got  the  l)enetit  of  the  unsold  personalty,  or  whether  the  wife  and 
chihlren  did,  or  whether  it  was  appropriated  to  the  use  and  benefit 
of  all  of  them.  It  remained  upon  the  farm  left  by  the  testator,  and 
there  is  evidence  showing  that  several  years  alter  his  death  a  lot  of  ^ 

personalty,  but  perhaps  not  a  part  of  the  identical  property  left  by 
him,  was  sold  by  an  ottlcer  for  the  debts  of  James  11.  Rice. 

In  any  event,  it  i-? certain  the  husband  took  control  of  it,  and  that 
ho  failed  to  sell  it,  although  he  was  the  administrator. 

It  is  ctmtended,  firnt.  that  the  note  now  held  by  (irahani's  execu- 
trix is  the  debt  ot  Retlie  Rice,  and  that  her  separate  estate,  to- wit : 
her  life  intercut  in  the  land,  should  be  subjectea  to  its  payment;  and 
if  this  be  n(»t  so,  then,  secondly,  that  it  is  in  fact  yet  a  debt,  for  which 
the  entire  estate  of  Anthony  Middleton  is  liable. 

The  appellant's  pleadings  do  not  support  the  first  ground  of  con- 
tention. 

Ills  petition  does  not  appear  to  seek  relief  for  that  reason. 

It  is  not  averred  that  when  the  husband  and  wife  gave  their  note 
alone  that  it  was  the  debt  of  the  wife,  or  that  the  credit  was  given 
to  her,  or  that  she  received  the  benefit  of  it.  The  contrary  is  in 
effect  stated,  because  it  is  averred  that  the  husband  got  crwlit  by  the 
note  then  taken  up  in  his  settlement  as  administrator. 

Turning  from  the  pleading  to  the  proof,  it  was  a  question  of  fact 
whether  it  was  really  the  debt  of  Mrs.  Rice  or  her  husband.  The 
chancellor  has  found  that  it  was  his  debt;  and  the  evidence  being  at 
least  conflicting,  his  judgment  should  not  be  disturbed. 

Certain  it  is  that  the  husband  as  administrator  got  credit  l>y  it, 
and  but  for  duing  so,  he  and  the  appellant,  as  his  surety  upon  his    ' 
administrator's  liond,  would  have  been  responsible  for  it. 

Undoubtedly  the  appellant's  case  proceeds,  mainly  at  least,  upon 
the  idea  that  the  land  should  l)e  subjecte<l  to  the.  payment  of  the 
debt,  upon  the  ground  that  the  devisees  got  the  benefit  of  the  estate 
which  should  have  been  applied  to  its  payment,  and  that  inan equi- 
table view  it  is,  as  to  the  land,  still  to  be  regarded  as  the  debt  of  the 
estate. 

Under  the  circumstances  of  this  case,  however,  we  do  not  see  how 
any  enforceable  equity  arises  in  behalf  of  the  security. 

fjodoubtedly  if  a  personal  representative  in  good  faith  pays  a  credi- 
tor he  may  recover  to  that  extent  of  the  distributee.  He  may  do  so, 
although  the  distributee  may  have  parted  with  what  he  received. 
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Onr  statute  authorizes  such  relief;  and  it  is  now  said,  that  if  the  per- 
sonal representative  is  entitled  to  this  relief,  certainly  a  surety  for  a 
debt  owing  by  the  estate  is  entitled  to  be  substituted  to  it. 

In  thi»  case,  however,  the  surety  is  met  by  the  fact  that  the  ad- 
nainstrator,  upon  whose  bond  he  became  surety,  and  thus  enabled 
him  to  become  such  representative,  received  credit  in  his  settlement 
for  the  payment  of  the  debt;  retained  the  property,  which  the  tes- 
tator had  specially  directed  should  be  used  in  its  payment,  and  as 
the  chancellor  has  found,  in  part,  appropriated  it  to  his  own  use 

The  administrator  certainly  could  not  upon  payment  of  the  debt 
look  to  the  land  for  re-imbursement.  He  not  only  failed  to  do  his 
duty  by  appropriating  the  personalty  to  the  payment  of  the  debt, 
but  as  the  chancellor  has  found,  kept  the  property  and  got  credit  for 
the  debt  in  his  settlement  as  administrator. 

He  not  only  so  acted  as  t(»  deprive  himself  of  the  right  to  look  to  the 
land  for  its  payment,  but  by  getting  credit  for  it  in  his  settlement 
and  retaining  the  personalty,  made  it  his  own  debt. 

The  appellant  by  becoming  surety  upon  his  bond  as  admistrator, 
enabled  him  to  do  this;  and  while  a  hardship  may  exist,lyet  no  right 
exists,  and  no  equity  arises  under  these  circumstances  in  his  favor 
authorizing  him  to  look  to  the  land  for  protection  or  re-imburse- 
ment. 

He  can  not  be  substituted  to  any  right  of  Graham  or  his  executrix 
as  against  the  estate,  because  no  such  right  exists. 

Judgment  affirmed. 


Standaki)  Oil  Co.  v.  Tierxp:v. 
(Fifed  Dec,  UK  1H91.) 

1.  Cnrnrrs  —N'otice  —S/iipmt'ft/  of  cx[)insh>e  ^^ooiis — It  is  the  duty  of  the  ship 
per  to  notify  the  carrier  of  the  danji^erous  ohnrncter  of  any  coinbnstible 
or  explosive  substance  delivered  to  it  for  transportation,  and  if  he  fails  to 
give  such  notice,  and  an  injury  results  to  an  employe  of  the  carrier  daring 
the  transit  of  the  good?*,  he  is  liable  therefor;  but  if  the  cariier  is  notified 
of  the  danger  attendinjr  the  shipping  of  such  substance,  and  the  package 
containiucr  it  is  so  marked  as  to  necessarily  apprise  the  carrier  of  its  dan- 
gerous nature,  and  an  injury  results  to  an  employe  of  the  carrier,  the  shipper 
is  not  liable  although  the  carrier  may  have  failed  to  notify  its  employes  of 
the  danj?er. 

2.  S(u>ie—T\\&  Standard  Oil  Company  and  the  L.  <t  N.  R.  R.  Co.  had  an 
aj?reement  by  which  naptha  was  delivered  to  and  shipped  by  the  railroad 
with  a  bill  of  lading  describing  it  as  carbon  oil,  with  a  brand  on 
the  head  of  each  barrel,  "unsafe  for  illuminating  purposes.''  In 
this  action  by  a  conductor  of  a  train,  who  was  injured  by  an  explosion  of 
the  naptha  in  transit,  against  the  Standard  Oil  Company,  Heid — 

>V/j/.  It  was  the  duty  of  the  Standard  Oil  Company,  as  well  as  theTailroad 
company,  to  notify  those  whose  duty  required  them  to  handle  these  barrels 
in  transit,  of  the  danger  attending  the  shipment,  and  no  contract  or  agree- 
ment between  the  companies  to  ship  naptha  as  carbon  oil  will  excuse  the 
Standard  Oil  Company  for  the  violation  of  its  duty  to  give  such  notice  to 
the  employes  of  the  railroad.  Whether  the  brands  placed  on  the  barrels 
was  sufficient  notice  to  the  employes  is  a  question  for  the  jury. 

Second,  Evidence  that  the  two  companies  agreed  to  ship  naptha  under 
the  terra  "carbon  oil,"  was  competent  since  it  showed  an  absence  of  bad 
faith   on  the  part  of  the  Standard  Oil  Co.  in  so  shipping'  it. 

77//;//— The  barrels  containing:  the  naptha  should  have  been  so  branded 
and  marked  as  that  one  exercising  ordinary  care  and  prudence  for  his  ^own 
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safety  and  whose  doty  it  war  to  handle  the   barrels  in   tratMit,  would  have 
Ascertained  and  understood  their  dangerous  and  intiamable  nature. 

3.  /'/  an  action  to  recoi'ct  damages  for  personalin juries  evidence  that  the  injured 
party  bad  a  wife  anJ  child  is  in  competent. 

4.  Evidencf  that  the  railroad  company  knew  the  word  carbon  oil  in  the 
bill  of  lading  meant  naptha,  was  incompetent,  because  a  conductor  of  even 
more  than  ordinar3'  intelligence  would  not  have  attached  such  meaning  to 
the  bill  of  lading. 

6.  Evidence  that  both  companies  changed  the  manner  of  branding  the 
barrels  of  naptha  and  of  labeling  the  c:irs  aft^r  the  injury  complained  of, 
-is  incompetent 

6.  Excessive  damages— k.  vigorous,  laborious  man  of  3D  was  injured  by  the 
explosion  of  naptha  in  a  car.  Hi^  face  was  badly  burnt  and  dinfigured  for 
life;  the  use  of  the  left  arm  was  lost  and  the  right  hand  injured  to  uome 
extent;  both  feet  were  burned  and  he  suffered  much  pain  and  anguirth  for 
months.  /A'/./ —That  a  verdict  of  $25,000  was  excessive  as  compensatory 
clamages. 

Humphrey  <t  Davie  for  appellant. 

Will.son  <fc  Thum,  Wni.  Lindsay  and  W.  W.  Tlium  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  April,  of  the  year  1888,  the  Standard  Oil  Co.,  at  its  place  of 
business  in  the  city  of  Louisville,  loaded  two  cars,  belonging  to  the 
L.  <fe  N.  11.  R.  Co.,  with  oil— one  of  the  cars  contained  ^^  barrels, 
.*Jo  of  those  barrels  h^ing  naptha  oil  and  the  remainder  the  ordinary 
illuminating  oil.  This  car  was  loaded  by  the  company,  the  car  be- 
ing on  a  side  track  near  its  warehouse,  belonging  to  the  L.  &  N.  R. 
R.  Co.,  and  was  intended  to  be  shipped  south. 

Tlie  testimony  shows  that  the  cars  were  known  as  cattle  cars,  with 
open  lattice,  and  that  offered  by  the  defense  shows  that  the  oil 
was  in  barrels  that  had  been  carefully  inspected,  and  such  barrels  as 
were  generally  used  in  shii)ping  naptha  or  other  jH-oducts  of  petro- 
leum, and  the  barrels  containing  naptha  branded,  as  they  maintain, 
as  required  by  the  statute,  ^'Utnsafefor  Uluminafinf;  fnirfmnesJ'^  The 
head  of  the  barrel  was  painted  white,  with  this  brand  in  black  let- 
ters in  the  center. 

The  cars  were  taken  from  this  switch  by  the  L.  <fe  N.  road  by  its 
freight  engine  or  train  in  charge  of  the  appellee,  who  was  the  con- 
ductor. After  leaving  Louisville,  when  some  twenty  or  thirty 
miles  from  the  city,  the  appellee  discoyerejl  that  oil  wits  leaking 
from  some  one  of  the  barrels,  and,  after  passing  one  or  two  depots, 
he  directed  one  of  the  em|)loyes  to  ascertain  where  the  leak  was. 
There  is  a  window  about  two  feet  square  at  the  end  of  the  car  to 
which  the  employe  climbed  into  with  his  lantern,  and  passing 
through  this  window  into  the  car  discovered  the  barrel  t>iat  was 
leaking. 

Tlie  appellee  being  informed  by  the  employe  of  the  condition  of 
the  barrel  the  two,  with  a  laiup  each,  passed  through  this  window 
into  the  car,  and  finding  that  they  could  not  handle  the  barrel  the 
appellee  called  for  another  employe,  who  passed  through  this  win- 
dow with  his  lamp.  They  set  their  lamps  on  the  heads  of  the  bar- 
rels and  proceeded  to  raise  the  leaking  barrel  from  the  floor,  when, 
by  the  motion  of  the  barrel  or  its  peculiar  position  when  being 
moved,  the  naptha  spouted  out  in  a  stream  as  large  as  a  pencil,  took 
lire  from  the  burning  lamp,  and  seriously  injured  the  appellee. 
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Whether  the  liquid  was  thrown  on  the  lamp,  or  the  explosion 
took  phice  from  the  vapor  produced  by  the  uaptha,  is  a  mooted 
question.  The  appellee  was  hadly  burned,  and  instituted  this  action 
against  the  appellant  to  recover  damages  for  the  Injury,  alle^rin^ 
that  this  naptha  was  shipped  a.s  carbon  oil^  and  that  he  had  no 
notice  whatever  of  the  infiaminable  character  of  the  fluid.  He- 
claimed  damages  to  the  amount  of  ;$2.">,0(M)  and  that  sum  the  jury 
awarded  him.  ^  He  was  badly  burned  about  the  face,  so  much  so  as^ 
to  disfigure  hiiii  for  life;  suttVred  much  pain  and  anguish  for  several 
months;  lost  the  use  of  his  left  arm,  and  his  rlglit  Tiand  is  to  some 
extent  injured;  his  feet  wore  also  badly  burned,  but  the  principal 
injury  after  his  recovery  consists  in  the  loss  of  the  use  of  his  left 
arm  and  the  disfigurement  of  his  face. 

The  defense  relies  upon  various  grounds  for  a  reversal.  First.. 
That  it  took  all  the  neces«5ary  care  and  precaution  in  shipping  the 
oil;  that  it  marked  it  unsafe  for  illunilnating  uarpoites;  that  the  car- 
rier knew  the  car  contained  barrels  of  naptha,  and  that  the  entire 
product  of  petroleum  had  been  shipped  and  was  bt-ing  shipped  as 
cardan  oU^  under  an  agreement  to  that  eft'ect  with  the  ndlroad  com- 
pany, and  that  it  was  the  duty  of  that  company  to  have  notified  its^ 
employes  of  the  danger.  Second.  That  the  court  erred  in  admitting 
incompetent  testimony,  and  in  denying  to  the  defendant  the  right 
to  introduce  testimony  that  was  competent.  Third.  In'  giving^ 
erroneous  instructions  to  the  jury,  and  in  refusing  to  give  defend- 
ant's  instructions.     Fourth.  Tlie  damages  are  excessive. 

There  were  numerous  instructions  asked  by  the  plaintiff  and  the- 
defendant,  all  of  which  were  refused  and  the  ihstructions  prepared 
and  given  by  the  trial  judge*. 

In  determining  the  qut^tions  raised  by  the  instructions  it  will  l>e 
necessary  to  notice  the  testimony  for  the  defense  that  was  excluded^ 
as  this  testimony,  if  admitted,  must  have  an  important  bearing  on 
the  issue  in  esfablishing,  at  least,  its  good  faith  on  the  part  of  the 
appellant  in  delivering  this  naptha  to  the  carrier. 

It  was  offered  by  way  of  defense,  on  the  part  of  the  appellant^ 
that  the  railroad  company,  whose  ayent  and  employe  the  conductor 
was  at  tfie  time  of  the  injury,  knew  that  this  car  contained  naptha; 
and,  if  not,  that  under  an  agreement  with  the  company,  through 
its  officials,  it  had  been  shipping  on  its  cars  barrels  of  naptha  for  a 
long  period,  branded  in  the  manner  specified,  with  hills  of  lading^ 
under  the  general  dtsignation  of  carbon  oU,  the  railroad  company- 
knowing  that  the  term  embraced  naptha,  and  took  it  with  that  un- 
derstanding, charging  the  same  freight  and  shipping  jt  as  any  other 
oil.  The  court  refused  to  permit  this  testimony  to  go  to  the  jury, 
and  this  is  one  of  the  errors  complained  of. 

It  is  evident  that  if  the  owner,  when  shipping  explosive  or  com- 
bustible substances,  fails  to  notify  the  carrier  or  his  agent  of  the 
danger  attending  its  use  when  transporting  it,  and  an  injury  results^ 
to  the  employes  of  the  carrier,  the  owner  is  liable  for  the  injury  sus- 
tained; but  when  the  carrier  is  notified  of  the  dangerous  article  or 
product  (and  there  is  none  more  so  than  naptha,  when  coming  in 
contact  with  a  burning  lamp  or  with  fire),  and  there  is  marked  on 
the  head  of  the  barrel  that  which  must  necessirrily  apprise  the  car- 
rier of  its  dangerous  naiure,  and  the  carrier,  in  his  ordinary  line 
of  business,  undertakes  to  transport  it,  and  an  injury  occurs  to  one 
of  its  employes,  the  question  then  arises,  is  the  shipper  liable  be- 
cause knowledge  was  .not  brought  home  to  its  employe?  We  think 
not. 

This,  however,  is  not  the  question  arising  in  this  ca.se.  It  Is  themod& 
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<if  shipping?  tiiKl  brandinir  tliis  naptlia  adopted  by  both  parties  under 
4in  agreement  or  implied  understanding',  at  least,  between  -them, 
from  which  this  liability  to  the  employe  sprintrs,  if  any  exists.  The 
railroad  company  had  i>een  in  the  habit  of  receiviny:  ami  shipping: 
this  naptha  as  carbon  oil,  under  an  arrantjement  with  the  appellant, 
with  a  brand  placed  on  the  head  of  each  barrel  **unsafe  for  illumi- 
nating purposes.'* 

There  was  an  implied,  if  not  a  positive,  duty  on  the  part  of  both 
oonj])anies  to  notify  those  who  handled  this  substance  of  its  danp:erous 
'Character  and  no  arranj^ement  bi^twcen  them,  althoup^h  made  in  the 
best  of  faith,  by  which  dynamite  was  to  be  shipped  as  powder  or 
naptha  as  carbon  oil,  should  protect  the  appellant  from  a  violation 
-of  this  duty  it  owed  to  the  hands  or  employes  whost*  duty  it  was  to 
keep  it  secure  and  to  handle  it  when  necessary.  The  freiofht  bill  or 
Xniper  by  which  this  plaintiff  was  guided  showed  that  it  was  oil  or 
carbon  oil,  and  it  seefns  to  us  tlieonly  question  for  the  jury  to  decide, 
is,  ''was  the  brand  on  these  barrels  sufficient  notice  to  the  appellant  of 
the  dantrerous  substance  within  theuj?"  The  dangerous  quality  of 
naptha  requires  more  vigilance  and  care  in  shipping  and  handling 
it  than  almost  any  other  explosive  substance,  and  as  a  means  of  great 
precaution  it  would  be  prudent  to  give  other  warning  than  the  mere  ' 
name  of  the  substance. 

As  an  explosive',  it  is  said,  the  danger  is  ten  times  greater  than  that 
of  gunpowder.  It  iitnitcs  as  soon  as  the  biaze  is  applied  to  it,  «nd 
becomes  explosive  when  the  vapor  from  it  mangles  with  the  atmos- 
phere in  which  there  happens  to  be  a  burning  lamp  or  other  light. 

The  conductor  mi^^ht  not  have  known  the  danger,  if  the  word 
naptha  had  been  placed  on  these  barrels,  still  it  would  doubtless  have 
put  him  on  inquiry,  and  that  it  was  not  carbon  oil,  and  at  the  same 
time  removed  all  (piestlon  of  negligence  from  the  door  of  the  ap- 
pellant. Tae  contention  by  couns.i^l  is  that  the  brand  ^'unsafe  for 
illuminating  purpose^.'*  was  intended  by  the  statute  as  the  warning 
to  be  given  those  who  handle  naptha.  Whether  this  provision  of 
the  statute  applies  to  naptha  or  to  the  pioduction  from  petroleuui, 
less  dangerous  and  known  as  oil,  is  uncertain,  and  it  is  manife^st  that 
the  car  purporting  to  be  loiided  with  carbon  oil  from  the  freight  bill 
did  not  apprise  the  appellee  of  the  danger. 

While  the  testimony  of  the  agreement  between  the  two  corpora- 
tions as  to  the  manner  of  shippimr  should  have  gone  to  the  jury,  to 
ishow  an  absence  of  bad  faith  on  the  part  of  the  appellant,  still  it 
was  its  duty,  looking  to  the  very  great  danger  connected  with  the 
movement  of  such  a  substance  on  trains,  to  have  so  branded  the  l)ar- 
rels  as  to  have  informed  the  conductor  of  the  imflammable  character 
of  the  substance  they  contained;  and  unless  they  were  so  marked,  as 
that  one  exercising  ordinary  care  and  prudence,  with  reference  to 
his  own  personal  safety,  and  whose  duty  it  was  to  handle  the  bar- 
rels, should  have  ascrtaineil  the  danger,  the  appellant  is  liable.    The 
converse  of  the  proposition  being  that  if  so  branded,  as  that  one  of 
-ordinary  care  ami  prudence  should  have  discovered  the  danger,  the 
verdict  should  be  for  the  defendant. 

While  the  instructions  given  by  the  court  below  embrace  this  view 
•of  the  case,  this  is  the  issue  to  be  tried. 

Th©  appellant  had  to  deal  with  and  deliver  this  naptha,  and  he 
should  have  been  informed  in  some  way  that  the  barrels  con- 
tained it. 

There  are  other  questions  raised  as  to  the  admission  and  rejection 
of  te.stimony.  It  was  shown  that  the  appellee  had  a  wife  and  child, 
-over  the  objections  of  the  appellant.     While  this  fact  may  not   have 
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influencofl  the  finding,  it  should  not  have  been  admitted.  The  de- 
fence offered  to  prove  that  the  L.  <fe  N.  R.  R.  Co.,  whose  conductor 
the  plaintiff  was,  had  been  informed  that  the  words  carbon  oil  con- 
tained in  the  bill  of  ladinji:  meant  naptha.  This  was  refused,  and 
properly,  because  an  employe  of  even  more  than  ordinary  intelli- 
jjence  would  not  have  attached  such  a  meanin":  to  this  bill  of  lad- 
U\^.  The  court,  however,  should  have  admitted  the  testimony, 
showing?  that  wooden  barrels  were  safe,  and  that  naptha  was  ordi* 
narily  shipped  in  that  way  by  prudent  business  men. 

Another  error  complained  of  by  the  appellant  is  in  the  trial  court 
permitting]:  the  appellee  to  prove  that  after  this  accident  lx>th  corpo- 
rations changed  the  manner  of  branding  the  barrels  and  labeling^ 
the  cars. 

There  seen) s  to  be  some  diversity  of  opinion  on  this  point,  the 
weight  of  authority  being  opposed  to  the  admission  of  this  character 
of  testimony  as  a  means  of  showi'ig  neglect  on  the  part  of  the  de- 
fendiMit.  1  he  Minnesota  court,  in  Moss  v.  Railroad  Company,  30 
Minn.,  4(53,  said:  '*We  think  such  a  rule-  puts  an  unfair  interpreta- 
tion upon  human  conduct,  and  virtually  holds  out  an  inducement 
Ibr  continued  legligence.'' 

In  Lang  v.  Sa>vyer,  7U  Wis.,  71,  in  an  action  for  an  injury  s?us- 
tained  by  reason  of  defective  machinery,  the  court  held  that  it  vvaa 
ermneous  to  show  that  the  defects  were  repaired  after  the  accident. 

In  Terre  Haute  R.  R.  v.  Clem,  123  Ind.,  — ,  it  is  said:  **Todelare  such 
evidence  competent  is  to  offer  an  inducement  to  omit  the  use  of  .iuch 
care  as  new  inlormatjon  may  suggest,  and  to  deter  persons  from  do- 
ing what  the  new  experience  informs  them  may  be  done  to  prevent 
the  possibility  of  future  accidents.'* 

Other  cases  determine  that  such  evidence  is  open  to  the  objection 
that  it  raises  distinct  and  independent  issues  for  the  consideration  of 
the  jury,  ol  Connecticut,  1)24;  OHonn,  r>26  ;  77  Miss..  34;  45  N.  Y., 
574. 

There  is  still  another  question  in  this  case  that  evpry  court  of  final 
resort  approaches  with  reluctance,  and  that  is  the  one  of  excessive 
danniges"  The  verdict  in  this  case  is  for  $25,()(K),  the  eniire  suiik 
claimed  in  the  petition.  As  said  by  INIr.  Sedgwick,  in  his  work  on 
the  measure  of  damages,  **it  is  one  thing  for  a  court  to  administer 
its  own  measure  of  damages  in  a  case  properly  before  it,  and  quite  an- 
other thing  to  set  aside  the  verdict  ol  a  jury  merely  because  it  ex- 
ceeds that  measure."  There  must,  says  he,  '*besome  mistake  of  the 
principles  upon  which  the  damages  have  been  estii'nated,  or  sonie^ 
improper  motives,  or  feelings,  or  bias  influencing  the  jury." 

It  is  not  for  this  court  to  determine  the  amount  the  plaintiff  is  en- 
titled to  recover  in  this  charaeter  of  action,  ami  the  venlict  in  every 
case  for  an  injury  to  the  person  must  depend  upon  the  tacts  and  cir- 
cumstances connected  with  the  commission  ol  the  wrong  in  tlie  partic- 
ular case,  the  verdict  and  judirment  in  no  one  case  being  a  criterion  by- 
which  the  court  and  jury  are  to  be  controlled  in  all  cases  of  a  similar 
character. 

It  was  the  province  of  the  jury  to  fix  the  compensation  to  which 
the  appellee  was  entitled,  and  the  court,  in  the  instructions  given, 
places  properly  before  them  the  mode  of  ascertaining  the  damages, 
if,  from  the  evidence,  the  appellee  w  is  entitled  to  recover.  The  jury- 
reached  the  conclusion  that  the  appellant  was  guilty  of  such  an  omis- 
sion of  duty  as  entitled  the  appellee  to  a  verdict,  but  was  not  author- 
ized to  increase  the  amount  of  recovery  by  reason  of  any  willful, 
design  on  the  p.irt  of  the  appellant  to  injure  the  appellee.  The 
mode  of  ascertaining  the  co.npens;Uion  to  which  the  plaintiff  whs^ 
entitled  is  found  in  instruction  number  II,  given  by  thecourt.^  t 
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The  jury  was  told  that  if  they  find  for  the  plaintiff  they  will  give 
him  such  daTnii2:e8as  they  believe,  from  the  evidence,  will  fairly  com- 
pensate him  for  any  suffer  in*?,  mc^ntal  or  phy.^ieal,  heretofore  expe- 
rienced by  him,  directly  re^sultin":  from  th*  injuries  complained  of, 
and  for  any  sufferinpT  or  disability  that  they  may  believe,  from  the 
testimony,  is  reasonably  certain  he  will  experience  in  the  future, 
as  the  direct  and  necessary  result  of  **8iid  injuries,  and  for  any  re-' 
ductions  in  his  power  to  earn  money  in  the  future,  if  such  reduction 
there  be,  directly  resulting  from  the  injury,  not  exceeding  $2o,00() 
claimed  in  the  petition." 

The  appellee,  at  the  time  of  the  injury,  was  about  thirty  years  of 
age;  was  a  vigorous  man  and  a  laborious  and  useful  conductor.  His 
conduct  at  the  time  of  the  burning,  as  described  by  the  witnesses, 
deserved  the  admiration  and  ci'eated  a  sympathy  with  both  judge 
and  jury.  His  appearance  before  the  jury  after  the  injury,  with  a 
disfigured  face  and  limbs,  as  describei  by  the  witnesses,  doubtless 
created  a  feeling  with  any  juror,  however  honest,  that  drove  them 
to  fix  the  verdict  beyond  the  proper  limit  of  compensation. 

We  are  to  judge  of  this  question  by  the  light  of  the  cases  before 
us,  involviiig  verdicts  where  conipc^nsation  was  the  measure  of  dam- 
ages, or  even  verdicts  base^l  upon  the  willful  neglect  of  the  defend- 
ant, and  where  punitive  dam  iges  were  sought  and  recovered. 

It  is  by  comparison  with  verdict  after  verdict  in  this  State  where 
more  flagrant  wrongs  were  committed  and  punitive  damages 
claimed,  in  which  jurors,  composed  of  men,  as  we  have  the  right  to 
assume,  of  like  intelligence,  pitssion  and  feeling,  have  made  their 
finding  for  a  much  less  amount,  and  without  enumerating  the  cases  it 
will  be  lound  that  $10,00()  is  the  extent  to  which  a  verdict  has  been 
sustained  by  this  court. 

Besides,  in  the  case  of  the  L  &  N .  R.  11.  v.  Fox,  13  Bush,  where  the 
verdict  was  for  $3(l,(X)0,  and  set  aside  as  excessive,  most  of  the  cases 
are  referred  to.  While  we  do  not  pretend  to  adjudge  that  no  ver- 
dict would,  or  ought  to  be  sustained,  for  a  larger  amount  than  $10,- 
000,  we 'do  say  that  some  moderation  should  be  indulged  in  whien 
arriving  at  verdicts  in  this>lass  of  cases.  As  said  by  the  court  in 
Heddels  v.  Chicago  R.  R.  (Jo.,  74  Wis.,  — ,  where  the  injury  resulted 
in  the  amputation  of  both  legs  of  the  plaintiff,  and  a  verdict  for  $30,- 
000  was  set  aside:  *'No  rational  being  would  change  places  with  the 
injured  man  for  an  amount  of  gold  that  would  fill  the  room  of  the 
court;  yet  no  lawyer  would  contend  that  such  is  the  legal  measure  of 
damages." 

Courts  and  juries  rflust  deal  with  such  questions  in  a  deliberate 
and  practical  sense.  In  our  opinion  the  verdict  in  this  case  is  exces- 
sive, and  it  is,  therefore,  reversed,  and  remanded  with  directions 
to  set  aside,  and  for  proceedings  consistent  with  this  opinion. 


RiGGS,  &c.  v.  Stephens,  county  superintendent. 

Garvey,  &c.  v.  Dulaney,  &c. 

{Filed  Dec.  17,  1891.) 

1.  Constitutional  Inv — F>ee  graded  schools — Legislation  for  the  conversion 
of  a  common  district  school  into  a  free  graded  one,  and  directing  payment 
to  the  latter  of  ^%  pro  rata  of  the  common  school  fund  due  to  such  district, 
btriog  in  aid  of  the  common  school  system,  is  constitutional. 

2.  EUciicns— Jurisdiction  of  chaMcellor-^TYie  general  rule  is  that  a  chancellor 
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has  no  jurisdiction  to  investigate  the  legality  of  votes  ca^t  at  an  election  or 
to  purge  the  poll  books  and  reverse  the  decision  of  the  judges  of  sach 
election.  But  if  at  an  election  held  under  the  provisions  of  the  act  of  May 
4,  1888  (Vol.  I,  Acts  1887-S,  pflge  194),  to  provide  for  the  establishment  and 
maintenances  of  free  graded  schools  in  a  common  school  districts,  tiie  ex- 
amining board,  through  fraud  or  mistalse,  issues  a  false  certificate  as  to  the 
result  of  such  election,  a  court  of  equity  may  investigate  the  matter  and 
reform  and  correct  the  certificate  or  set  it  aside. 

3.  ColLite>\d aitac  k  of  leriifuat.'  of  elcciion  oj^ce-rs  —Where,  an  examining  board 
of  such  election  have,  tiiroui;h  fraud  or  mistake,  issued  a  false  certificate 
as  to  the  result  of  the  election,  which  has  been  certified  to  the  judge  of  the 
county  court  and  recorded  in  the  order  book  of  his  court,  a  court  of  equity 
may,  upon  petition  by  lax-payers  to  enjoin  the  collection  of  a  tax  sought  to 
be  collected  by  virtue  of  such  election,  in  the  exercise  of  its  equitable 
powers,  disregard  and  Ret  aside  such  certificate  of  the  examining  board. 
The  certificate  in  such  case  is  not  conclusive  and  may  be  attacked  in  such 
proceedings,  notwith»«tanaing  section  17  of  chapter  81,  General  ii'.tHtntes. 

4.  Estof^pel  to  tax-payers  to  claim  that  certain  tax.ition  is  /7/<C''/— Although  the 
tax-payers  of  a  common  school  district  knew  that  debts  were  being  in- 
curred and  improvements  made  under  a  belief  that  an  assessment  of  taxes 
to  pay  them  was  authorized  at  a  certain  election,  yet  they  are  not  thereby 
estopped  tq  claim  that  such  tax  is  illegal  and  v£>id. 

Hallam  &  Myers  for  ai)i)ellants. 

\Vm.  Goehel  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

These  two  actions  involve  substantially  the  same  questions.  They 
will,  therefore,  be  considered  together. 

One  seeks  by  mandamus  to  compel  the  common  school  commis- 
sioner of  Kenton  county  to  pay  to  the  trustees  of  the  Krlanger 
(Jraded  Free  Siihool  District  a  pro  raUt  portion  of  the  common 
school  fund  in  his  hands  for  that  county,  derived  from  the  State. 

The  other  enjoins  upon  behalf  of  certain  tax-payers  the  collection 
from  them  of  a  tax,  which  it  is  claimed  had  been  voted  for  the  es- 
tablishment of  the  school.  The  lower  court  dismissed  the  action  for 
a  mandamus,  and  enjtiined  the  collection  of  the  tax. 

It  has  been  frequently  dtn^ided  by  this  court  that  legislation  pro- 
viding for  the  conversion  of  an  ordinary  common  school  district  into 
a  free  graded  one,  and  the  payment  to  the  latter  of  the  dvo  rata  of 
the  common  school  fund  going  to  the  common  school  district  is  con- 
stitutional, because  it  is  in  aid  of  our  common  school  systenj,  and 
not  a  diversion  of  the  fund  devoted  by  our  constitution  to  that  pur- 

E^se.  Trustees  llarrodsburg  v.  Harvodsburg  Kd.  District,  9  Xy. 
AW  Rep.,  605;  Williamsburg  Graded  F.  S.  District  v.  Webb,  Ac, 
86  Ky.,  -. 

It  is  claimed  that  no  tax  for  the  establishment  of  the  school  has 
ever  been  voted  in  conformity  to  the  general  hnv,  approved  May  4, 
1888,  under  which  the  election  was  held.  Acts  1887-8,  volume  1, 
page  194. 

This  is  unnecessiiry  under  the  law  for  its  establishment.  The  pur- 
pose of  voting  a  tax  as  declared  by  the  acts  is  to  establish  and  main- 
tain the  school. 

Only  the  legal  white  voters  can  vote  at  the  election.  Whether  it 
be  an  arf  ra/o?v;/i  or  a.  poll  tax,  or  both,  its  collection  is,  therefore, 
confined  to  the  white  voters. 

Sections  5  and  16  provide:  ''li  it  shall  appear  that  a  majority  of 
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the  lejcal  white  voters,  entitled  to  vote  at  said  election,  under  the 
common  school  laws  of  tfiis  State,  east  their  votes  at  the  said  elec- 
tion in  favor  of  said  tax,  then  it  shall  be  the  duty  of  the  county 
judge  to  cause  the  certificate  of  the  examining  board,  showing  the 
amount  of  the  tax  voted,  the  amount  for  which  bonds  may  be  is- 
sued, and  the  names  of  the  six  trustees  elected,  to  be  entered  of  rec- 
ord in  the  order  book  of  his  court,  and  by  and  with  the  assistance  of 
the  county  8ui)erintendent  of  common  schools  in  said  county,  to  or- 
ganize a  graded  free  school  in  said  di.strict,  town  or  city,  in  accord- 
ance with  the  provisions  of  this  act. 

'*The  county  superintendent  for  common  schools  shall  annually 
pay  to  the  treasurer  of  any  graded  free  school  district,  that  may  be 
organized  and  operating  in  his  county  in  conformity  with  this  act 
pro  rata  portion  of  the  per  capita  of  the  State  and  county  funds  that 
may  be  the  due  of  said  district,  according  to  the  number  of  pupils 
therein,  between  the  ages  ot  six  and  twenty  years  of  age,  as  soon  as 
the  same  shall  come  into  his  hands." 

The  petition  in  mandamus  case  avers  that  at  the  election  **it  «>)- 
peared  that  a  majority  of  the  le^jal  white  voters*'  voted  for  the  tax, 
which  in  this  instance  was  an  ani;ual  ad  valorem  one  of  fifteen  cents 
upon  each  $100  worth  of  property. 

Waiving  whethf^r  this  am')unts  to  an  averment  that  a  majority 
did  vote  for  it  (and  even  if  it  does  not,  the  defect  is  cured,  because 
the  answer  denies  they  did),  yet  the  answer  sets  out  attirmatively 
that  thirty-three  or  thirty-four  votes  were  cast  for  it,  twenty-six 
against  it,  and  ten  voters,  whose  names  are  given,  did  not  vote.  No 
reply  was  filed;  and  by  reason  of  the  wow-denial  of  the  statements 
of  the  answer,  it  stands  admitted  that  **a  majority  of  the  legal  white 
voters  entitled  to  vote  at  said  election"  did  not  vote  for  the  tax. 

The  petition  in  the  injunction  case  avers  they  did  not.  The  an- 
swer denies  it;  but  that  the  petition  states  the  truth  is  proven  be- 
yond doubt. 

The  certificate  returned  by  the  examining  board  of  the  election, 
however,  recites:  **It  appearing  that  a  majority  of  the  legal  white 
voters  entitled  to  vote  at  said  election  under  the  common  school 
laws  of  the  State,  cast  their  votes  at  said  election  in  favor  of  the  tax, 
*  *  *  the  same  is  hereby  certified  to  the  couuty  Judge  of  Kenton 
county,  to  be  entered  of  record  in  the  order  book  of  his  court." 
This  was  done;  and  it  is  now  insisted  upon  the  one  side  that  this 
certificate  can  not  be  impeached;  but  is  entitled  to  absolute  verity, 
although  in  truth  and  fact  a  majority  of  the  voters  did  not  vote  for 
the  tax. 

It  is  urged  upon  the  other  side  that  the  strict  rules  governing  elec- 
tions generally  do  not  apply  in  case  of  one  appropriating  money  in 
aid  of  internal  improvements,  or  of  schools;  and  if  the  law  authoriz- 
ing it  does  not  provide  specially  how  it  is  to  be  ascertained,  whether 
the  required  majority  have  voted  for  the  tax,  that  then  the  certifi- 
cate of  the  examining  board  is  not  final,  and  the  matter  is  open  for 
investigation  in  the  courts. 

Undoubtedly  it  is  the  general  rule,  and  one  necessary  to  a  safe 
governmental  policy,  that  a  chancellor  will  not,  by  himself  or  his 
coin missioner,  undertake  to  investigate  the  legality  of  votes  or  purge 
the  poll-books,  and  if  the  result  of  the  investigation  differs  from  the 
return  of  the  judges  of  the  election,  reverse  it. 

If^  however,  there  has  been  fraud,  or  mistake  upon  the  part  of 
those  conducting  an  election,  special  in  its  character  like  this  one, 
equity  will,  at  least  in  such  a  case,  permit  an  investigation,  and  if 
the  mi.stakeor  fraud  appear,  grant  relief. 
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It  is  said  in  McCrary  on  Elections,  papre  390:  '"^^ases  may,  how- 
ever, arise  which  do  not  present  the  question  which  of  two  persons 
is  entitled  to  an  ottice,  and  which  are  in  their  nature  unlike  an  or- 
dinary contest.  For  example,  a  vote  of  the  people  of  a  county  may 
be  taken  upon  the  question  of  the  location  or  removal  of  a  county 
seat,  or  upon  tlie  question  of  subscribing*:  to  the  capital  stock  of  a 
railroad  company,  or  upon  subscribing:  or  appropriating  money  to 
aid  any  work  of  internal  improvenient,  or  by  the  people  of  a  city 
or  town  upon  the  question  of  adopting:  a  charter.  And  it  may  hap- 
pen that  the  modes  of  proceeding  provided  by  statute,  or  by  the 
common  law  for  contesthip:  elections,  or  tryinj:c  the  title  to  an  office, 
are  altojiether  inapplicable  to  the  determination  of  questions  of 
fraud,  accident,  or  mistake,  in  the  conduct  of  sui'h  elections  as  these. 
In  all  such  cases  equity  will  afford  relief." 

The  authorities  are  somewhat  conflictinj?  as  to  the  proper  limit  of 
the  rule;  but  it  should  certainly  be  extended  so  far  that,  if  in  an 
election  like  this  one,  the  exaniining  board,  thron^fh  fraud  or  mis- 
take, make  a  false  return,  a  court  in  the  exercise  of  its  equitable 
powers  may  correct  the  wronj^. 

Section  17,  chapter  81  of  our  General  Statutes  provides:  "Unless 
in  a  direct  proceeding  a «:ainst  himself  or  his  sureties,  no  fact  offi- 
cially stated  by  an  otiict^r  in  respect  of  a  matter  about  which  he  is  by 
la.w  required  to  nntke  a  statement,  in  writimr,  «^ither  in  the  form  of 
a  certiticate,  return  or  otherwise,  shall  be  called  in  question,  except 
upon  the  allegation  of  fraud  in  the  party  benelited  thereby,  or  mis- 
take on  the  part  of  the  officer/* 

In  the  injunction  case  it  is  proven  by  the  three  members  ol  the  ex- 
amining board  that,  so  farastheir  certificate  states,  a  majority  of  the 
legal  voters  of  the  district  voted  in  favor  of  the  tax,  it  was  a  mistake 
upon  (heir  part.  This  fact  is  averred  in  the  petition,  and  though 
denied,  yet  as  just  stated,  it  is  pr.)ven. 

In  the^^mandanms  caise,  it  is  not  stated  in  so  many  words,  that  it 
was  a  mistake.  This  is,  however,  not  necessary.  It  is  sutiScient  if 
the  facts  showing  it  are  set  forth. 

The  answer  states  how  niany  voted  proet  von  for  the  tax,  and  how 
many  failed  to  vote,  giving  their  names,  and  all  this  is  admitted  by 
the  failure  to  deny  it.  It  necessarily  follows  from  this  averment 
that  the  statement  of  the  certiticate  was  made  either  through  fraud 
or  mistake.    This  is  a  necessary  inference  from  what  is  pleaded. 

It  is,  therefore,  averred  and  proven  in  the  one  case,  and  averred 
and  admitted  in  the  other,  that  the  statement  in  the  certificate  is 
untrue  and  was  mjule  by  mistake. 

lender  this  state  of  case  a  court  <  an  certainly  afford  relief. 

It  is  said,  however,  it  is  averred  and  not  denied  that  the  tax- 
payers knew  debts  were  being  incurred,  and  improvements  made 
upon  the  faith  of  this  tax;  and  that  they  are,  therefore,  estopped  to 
(juestion  its  validity. 

This  is  not  a  case  where  the  tax-payer  has  stood  mute  until  an 
improvement  has  been  made  from  which  he  will  receive  a  direct 
benefit,  as  in  the  case  of  the  improvement  of  a  street  abutting  his 
property,  and  then  for  the  first  time  raises  his  voice  against  contrib- 
uting his  equitable  portion  of  the  cost. 

It  is  true  it  is  to  the  interest  of  all  that  the  children  of  the  State 
shall  be  educated;  but  this  is  not  such  a  direct  interest  that  the  tax- 
payer by  mere  silence,  while  the  expenditure  to  this  end  is  lieing 
made,  waives  his  right  to  object  to  the  exaction  of  an  illegal  tax. 
It  is  not  so  far  his  duty  to  speak  that  he  will  not  afterward  be  heard 
when  it  is  attempted  to  compel  payment.    It  is  not  such  silence  as 
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amounts  to  fraud,  and  this  is  the  foundation  of  estoppel  upon  this 
gfronnd.  If  it  he  said  that  gain  or  advantajje  to  a  person  is  not  nec- 
essary to  the  creation  of  an  estoppel  as  to  him,  yet  these  tax- 
payers, l)y  their  njere  silence,  have  not  so  acted  either  by  way  of 
influencing  the  conduct  of  others,  or  deriving  benefit  tiieins?ives  as 
to  prevent  their  now  being  heard. 
The  judgment  in  each  case  is  atiirmed. 


SUPERIOR  COURT  ABSTRACTS. 


Rowan  County  v  Looan. 

Filed  Jannary  20,  1892.     Appeal  from  Rowan  Circuit  Court.     Opinion  of  the 

court  by  Judge  Yost,  reversing:  Presidiuj^  Judge  Young  not  sitting. 

'[.  Judgmetit procured  by  frattii-  -\\\  an  action  to  enforce  a  judgment,  the 
fact  that  the  judgment  was  procured  by  fraud  may  be  pleaded  as  a  de- 
fense. 

2.  Same — Where  a  county  has,  at  its  court  of  claims,  made  to  one  of  its 
creditors  an  allowance,  and  ordered  the  sheriff  to  pay  to  him  tha  amount 
allowed,  the  county  may.  in  a  suit  for  a  mandamus  to  compel  the  county 
judge  and  justices  of  the  peace  to  levy  a  tax  to  meet  the  demand,  plead  that 
the  order  was    procured  by  frard. 

Young,  Mitchell  &  Young  for  appellant  ;  0*Rear  <k  Bigstaff  for  appel- 
lee. 

Cason  v.  Gbant    County  Deposit  Bank. 

Filed  January  20,  1892.'   Appeal  from  Grant  Circuit  Court.     Opinion  of  the 
court  by  Judge  Yost,  reversing 

1.  Mater/nl aUirjtion  0/  note-  -K  note  materially  altered  by  the  holder  is  use- 
less for  any  purpose  if  the  alteration  was  made  without  the  knowledge  or 
consent  of  the  maker. 

2.  Sti/ne — Adding  to  a  not3  words  which  change  it  from  a  non-negotiable 
to  ;i  negotiable  instrument  is  a  material  alteration,  and  renders  the  note 
void  even  in  the  hands,  of  a  bank  to  which  it  has  been  discounted  without 
notice  of  the  alteration. 

Adding  to  a  note  payable  to  **order.'*  in  which  no  pl-ice  of  payment  was 
named,  the  words,  "payable  at  the  bank  of  Williamstown,  Ky.,"  renders  the 
note  void. 

S  Stf/ic—S.  purchaser  of  a  negotiable  note  takes  the  note  at  his  peril  as 
to  its  genuineness. 

W.  VV.  Dickersju  forappallxnt;  M.  D.  Gr  ly  anJ  J.  T.  Willis  for  appel- 
lee. 

Tbtmble,  tbubtbb  v.  May  . 

Filed  January  20,  1892.     Appeal  from  Kenton  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  affirming. 

Dejdct  0/  parties — Failure  to  file  special licmurrer — In  this  action  to  recover 
nsnry  collected  by  defendant  as  trustee  the  cestui  que  trust  should  have 
been  made  a  party,  but  the  defendant  waived  the  defect  of  parties  by  fail- 
ing to  Hie  a  special  demurrer.  An  answer  sotting  up  the  fact  that  the  cestui 
que  trust  wa-«  the  sole  beneficiary  in  th^  fuai  sued  for  vt\^  not  sufficient. 
J.  Irvine  Blanton  for  appellant;  Tisdale  &  Gray  for  appellee. 
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Bbidgkfobd*s  ex^ob,  &o.  v.  Woodbuby  Bbothebs. 

Filed  Janaary  20,  1892.     Appeal  from   Loaisville  Law  and   Equity'  Court. 

Opinion  of  the  court  by  Judu^e  Yos«t.  nfflrtning. 

Failure  to  except  to  cowCs  conclusions  of  law — Where  the  law  and  facts  in  an 
ordinary  action  aresubmitteJ  to  the  court  and  the  court  state-*  itd  coucln- 
sions  of  facts  separately  from  its  conclusions  of  law,  in  the  absence  of  an 
exception  to  the  conclusions  of  law,  the  only  question  that  can  be  consid- 
ered upon  the  appeal  is,  whether  the  pleadinji^s  support  the  judgment. 

Robert  J.  Elliott  for  appelUuts;  C.  B.  Sayni  >ur  for  appallea.s. 

Fecukimeb  Bbos.  &,  Co.  v.  Kuqua. 

Filed  January  20,  1892.     Appeal  from  Trij^^  Circuit  Court.      Opinion  of  the 
court  by  Presidiii)^  Jud^^e  Younjf.  afflrminjjf. 

1.  AVci'  //•/»/— The  fact  that  a  motion  for  a  new  trial  has  been  made  and 
overruled  and  appeal  j^ranted,  does  not  prevRUt  the  unsuccessful  party  from 
filint;  a  petition  for  new  trial  upon  jfrounds  discovered  since  the  term  at 
which  the  decision  was  rendered,  he  having  the  right  to  abandon  his  ap- 
peal. 

2.  JuryuK'n  not  alhnvcA  to  impeach  verdict — Tiie  verdict  of  a  jury  can  not  be 
impeacl»t*d  by  the  members  of  the  jury. 

John  C.  Dabney  and  Robert  Crenshuw. for  appellants;  R.  A.  Burnett  for  ap- 
pellee. 

M08LEB  V.  Tan  NEE. 

Filed  January  20,  1802.     Appeal    from    Fayette   Court    of    Common    Plea^i. 
Opinion  of  the  court  by   Presiding  Judge  Young,  affirming 
Forcible  /h'tdincr—JJpoi)  a  traverse  of  the   finding   of  the  jury  in  a  case  of 
forcible  detainer  the  traversee,  by  appearing   in  the  circuit  court  and  stat- 
ing to  the  jury  that  the    finding  of  the  jury  in  the  country  is  true,  "joins  is- 
sue on  the  traverse.''  as  required  by  section  4'»5  of  the  Civil  Code. 
T.  Gibbons  for  appellant;  T.  T.  Forman  for  appellee. 

Jones*  adm'b  v.  Coi^e,  &c. 

Filed  January  20,  1892.     Appeal  from   Johnson   Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yojng.  affirming. 

Allegation  and  proof — Variance —Ixv  this  action  upon  a  lost  note,  alleged  to 
have  been  exected  by  defendants  to  plaintiff's  intestate,  the  plaintiff's  evi- 
dence tended  to  show  that  defendants  were  indebted  to  his  intestate  in  the 
amonnt  sued  for,  part  of  which  was  evidenced  by  note  and  part  by  open 
account,  //e'/t/— That  the  plaintiff  was  not  entitled  to  a  verdict,  as  the  alle- 
gation and  proof  did  not  agree. 

J.  D.  Jones  and  W.  H.  Julian  for  appellant;  A.  H.  and  John  W.  Howard 
for  appellees. 

White  House  Coal  Co.  v.  Cogaban, 

Filed  January  27,1892.     Appeal  from   Johnson  Circait  Court.     Opinion  of 
the  court  by  Presiding  Judge  Young,  affirming. 

1.  Master  and  servant — Where  the  boss  of  a  mine  removed  two  of  the  posts 
which  snpported  the  roof  of  the  mine  at  its  entrance,  and  the  roof  fell  the 
next  day  injuring  one  of  the  miners,  in  an  action  by  the  injured  miner 
against  his  employers  to  recover  for  his  injuries,  alleged  to  have  been  caosed 
by  defendant's  negligenc  1,  the  jury  had  the  right  to  conclude  that  the  re- 
moval of  the  posts  by  defendant's  boss  caused  the  roof  of  the  entrance  to 
fall;  and  the  mere  fact  that  posts  had  been  put  there  was  evidence  that  de- 
fendants knew  that  the   roof  was  unsafe. 

2.  Contributory  nei:;ligence — The  fact  that  plaintiff  l^new  the  dangerous  con- 
dition of  the  roof  at  that  point  previous  to  the  removal  of  the  two  supports, 
and  with  that  knowledge  went  under  it  in  going  to  aud  from  his  work,  did 
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not  constitate  coatribatory  ne^li<;ence;  nor  was   plaintiff  chargeable  with 
contribotory  negligence  in  failing  to  notice  that  the  posts  had  been   re- 
moved. 
Stewart  <fc  Stewart  for  appellant;  Wells  &  Lickey  for  appellee. 

Louisville.  Evanstille   &  St.  Louis   Railway  Co.  v.  Fostkb. 

Filed  Jannary  27,  1892.  Appeal  from  Jefferson  Goart  of  Common  Pleas. 
Opinion  of  the  coart  by  Presiding  Judge  Young,  affirming,  Judge  Bar- 
bour delivering  separate  opinion. 

Liability  of  carrier  beyond  its  oivn  lin? — k  carrier  of  freight,  in  the  absence 
of  special  contract,  is  not  liable  beyond  its  own  line,  but  it  may,  by  special 
contract,  bind  itself  to  carry  gopds  over  connecting  lines.  And  as  the  evi- 
dence in  this  case  shows  that  the  defendant  contracted  to  carry  plaintiff's 
whisky  from  Louisville,  Kentucky,  to  Wichita.  Kansas,  and  have  it  delivered 
at.  Wichita  on  or  before  a  certain  day,  it  is  liable  for  the  loss  sustained  by 
reason  of  its  failure  to  have  the  whisky  at  Wichita  on  the  day  agreed  upon, 
althongh  the  whisky  had  to  be  carried  over  connecting  lines. 

Humphrey  &  Davie  for  appellant;  John  C  Strother  and  Charles  »S.  Grubbs 
tot  appellee. 

Reed  v.   Com:monwealth. 

Filed  January  27, 1892.     Appeal  f  lom  Marshall  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Young,  reversing. 

Ir'tiliditv  of  bail  bond — Wlien  a  magistrate  or  the  county  judge,  sitting  as  an 
examining  court,  has  fixed  the  bail  of  a  prisoner  and  committed  him  to  jail 
in  default  thereof,  the  authority  of  the  court,  as  a  judicial  tribunal,  is  at  an 
end,  and  a  subsequent  order  undertaking  to  reduce  the  bail  is  void,  as  is 
alr;o  a  bond  taken  under  such  an  order.  .        * 

W.  M.  Reed  for  appellant;  W.  J.  Hendrick  for  appellee. 

Adams,   Ac.   v.  Halbbbt. 

Piled  Jan oary  27,  1892.     Appeal  from  Lewis  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Young,  affirming. 

1.  Conclusiveness  of  judgment — To  entitle  one  not  a  party  to  an  action  in 
yihich  a  judgment  has  been  rendered  to  question  the  validity  of  the  judg- 
ment, he  mnst  allege  that  his  rights  are  .materially  affected  by  the  judg- 
meilt,  and  that  it  was  obtained  by  fraud  or  collusion  or  without  his 
Jtnow/ed£^e. 

2.    Tax  for   oenefit  of   corporation — I^i-^^ht  of  creditot    to  subject  tax — A  turn- 
pike  company   being   authorized   by   its    charter    to   have    all   the     prop- 
erty within  a  certain  boundary  assessed  for  each  year,  so  long  as  necessary 
to  pay  for  the  construction  of  its  road,  and  to  return  the  assessment  to  the 
county  conrt  for  the  purpose  of  having  it  listed  with  the  sheriff  for  collec- 
tion, a  creditor  of  the  company,  whose   debt  was  incurred  in  the  construc- 
tion of  the  road,  having  obtained  a  judgment  and  return  of  no  *'property,** 
has,  as  decided  upon  a  former  appeal  in  this  case,  the   right  to  invoke  the 
aid  of  the  chancellor  to  secure  the  appropriation  of  the  tax  to  the  payment 
of  his  debt.     And  the  tax-payers  can   not  in  ouch  an   action  question  the 
▼aiiditjr  of  the  claim  upon  which  plaintiff's   judgment  was  rendered,  or  hfs 
right  to  subject  the  taxes  to  the  payment  of  his  debt. 

Cochran  A,  Son   and  Edward  W.  Uines  for  appellants;  George  T.  Halbert 
for  appellee. 

Stamdfobd  ani>  Dix  Riveb,  &o.,  Turnpike  Road  Co.  v.  Duddebeb. 

Filed  Jfinuary  27,   1892.    Appeal  from  Lincoln  Circuit  Court.     Opinion  of 

the  court  by  Jadg^e  Yost,  reversing. 

Esioppei — One  of  several  directors  of  a  turnpike  company,  who,  in  order 
to  obtain  a  sabsoription  from  a  county  conrt  to  the  capital  stock  of  the 
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company,  executed  n  bond  to  the  effect  that  the  road  should  be  completed 
withMi  any  debt  against  it,  is  not  entitled  to  a  jadgmeut  against  the  com- 
pany upon  R  itebt  incurred  before  the  completion  of  the  road,  and  in  this 
action  by  him  to  reeovw  judgment  against  the  company  upon  such  a  debt 
his  co-obligors  in  the  bond  wtveated  to  the  county  and  the  county  itself 
.should,  upon  their  application,  haveb«aa  made  parties  and  the  cause  trans- 
ferred to  equity  and  referred  to  a  commissimftBK  vith  instructions  to  ascer- 
tain, audit  and  report  to  the  court  the  available  amsates  including  the  bond, 
as  well  as  the  indebtedness  of  the  company,  and  steps  then  Wken  to  enforce 
the  collection  of  the  whole  indebtedness  from  the  obligors  in  th»  bond. 

D.  R.  Carpenter,  W.  H.  Miller  and  M.  H.  Owsley  for  appellants;  W.  E. 
Varnon  for  appellee. 

Louisville  &  Nashville  R.  R.  Co.  v."  Tbubtees  of  School  Distbict,  No.  87. 

Filed  January  27,  1892.     Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  tliiirming. 

OJfiiers  df  facto  ~  hailure  of  t.tx  collector  to  execute  bond — The  acta  of  an  offi- 
cer de  facto  can  not  be  inquired  into  collaterally.  Therefore,  in  an  action  by 
school  trustees  to  recover  taxes  levied  by  them  to  pay  the  cost  of  bnildini?  a 
school-house,  the  fact  that  the  tax  collector  has  never  executed  bond  as  re- 
quired bj  law  constitutes  no  defense. 

John  W,  Rodman  for  appellant;  Wm.  Cromwell  for  appellees. 

GOODPASTEB,    <tX3.    V.    BUBBBIOOE,    &C. 

Filed  January  27, 1892.     Appeal  from  Montgomery  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Yost,  reversing. 

1.  A'fTt; /nV?/— JtidgLuent  by  default  having  been  rendered  against  a  de- 
fendant who.  after  service  of  process,  had  made  an  assignment  for  credi- 
tors, he  and  the  assignee  made  a  motion  to  set  aside  the  judgment,  tiliug  m 
support  thereof  the  affidavit  of  the  assignee  stating  that  he  did  not  know 
that  the  defendant  had  any  defense  to  tha  action,  and  the  affidavit  of  the 
defendant  that  he  supposed  that  his  assignment  would  stop  all  proceedings 
against  him,  and  that  he  had  sought  the  assignee  for  the  purpose  of  notify- 
ing him  of  the  suit  and  of  his  defense,  but  had  failed  to  find  him.  With 
the  motion  the  parties  tendered  a  sufficient  answer.  Held — That  the  court 
should  have  set  aside  the  judgment  and  allowed  the  answer  to  be  filed. 

2.  Verbal  aulhoritv  to  si^n  name  of  surety — No  person  can  be  bound  as  the 
surety  of  another  by  the  act  of  an  agent  unlfess  the  authority  of  the  agent 
is  in  writing,  signed  by  the  ])rincipal. 

Z.  T.  Young  for  appellants;  White  &  Brooks  for  appellees. 

GOODPABTEB,    &C.   V.  TbIPLETT. 

Filed  January  27,  1892.     Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Y^ost,  affirming. 

1.  New  trial ~\i  a  defendant  at  the  same  term  of  court  at  which  judg- 
ment has  been  rendered  against  him  by  default  comes,  and,  after  having 
given  good  and  satisfactory  reasons  why  he  did  not  appear  and  defend  at 
the  proper  time,  presents  to  the  court  an  answer  setting  up  a  valid  and  bona 
fide  defense  to  the  action,  it  is  the  duty  of  the  court  to  set  aside  the  judg- 
ment and  permit  the  defense  to  be  made.  But  as  the  answer  tendered  in 
this  case  did  not  present  a  valid  defense,  the  court  properly  refused  to  set 
aside  the  judgment. 

a.  Verbal  authority  to  sij^m  na/ne  to  note  —It  is  no  defense  tp  an  action  on  a 
note  that  the  defendant  did  not  authorize  any  one  in  writing  to  sign  the 
note  for  him,  unless  he  also  alleges  that  he  was  only  a  surety  in  the  note. 

Z.  T.  Young  for  appellants;  J.  S.  Hurt  for  appellee. 
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TUBNKB   V.    PaBH. 

Filed  January  27,  1892.     Appeal  from   Mercer  Circuit  Court.     Opinion    of 

the  court  by  Jud^e  Barbour,  diHinissiuf^. 

\,  Judgment — In  a  suit  to  enforce  a  personal  judj^m.ont,  another  personal 
judgment  for  the  »aine  debt  is  clearly  erroneous,  if  not  void. 

2.  Judsmeni  void  for  uncertainty — In  this  action  for  the  enforcement  of  two 
personal  judgments,  a  judcrinent  directing  that  defendant  pay  to  plaintiff 
fL2  per  annum  until  plaintiff's  '^debt"  is  satisfied  is  void  for  uncertainty,  as 
it  does  not  appear  whioh  one  of  the  debts  is  to  be  satisfied,  or  how  the  judg- 
ment is  to  be  enforced,  or  who  is  to  determine  when  enough  money  is  to  be 
realized.  And  if  both  debts  are  to  be  satisfied,  the  payment  of  f  12  per  an- 
num will  never  satisfy  them,  as  the  interest  each  year  will  amount  to  more 
than  that  sum. 

3.  An  .appeal  do^s  not  lie  from  a  void  judi^ment  until  a  motion  to  set  it 
aside  has  been  made  in  the  lower  court  and  overruled. 

W.  W.  Halstead  for  appellant;  John  S.  Kelly  for  appellee. 

,         Welch's  adm'b  v.  Welch. 


•i 


Filed  January  27,  1892.     Appeal  from   Bourbon  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Rtformation  of  lontract  Jor  mistake  of  law — Tho  chancellor  has  power  to 
reform  a  written  ooatract  where  there  has  been  a  mutual  mistake  of  law  as 
to  the  effect  of  the  terms  used,  as  well  as  where  there  luis  been  a  mistake  of 
fact. 

2.  Reformation  of  insnranre  /('//'o'— Where  a  policy  of  insurance,  by  reasop 
of  a  mutual  mistake  of  law  as  to  the  effect  of  the  language  used,  fails  to 
express  the  intention  of  the  pnrtie?,  the  chancellor  may,  either  upon  the  ap- 
plication of  the  insured  during  his  life,  or  upon  the  application  of  the  boxie- 
fioiary  after  his  death,  correct  the  mistake. 

An  applicant  for  insurance  told  the  insurance  a;5;ent  thHt  he  wished  to 
insure  his  life  for  the  benefit  of  his  wife,  and  the  application  was  so  tilled 
out,  but  the  agent,  conceiving  that  the  application  made  out  in  that  way  in 
the  absence  of  the  wife  would  be  irregular,  induced  the  insured  to  consent 
that  the  application  might  be  re-written  *and  thte  policy  made  payable  to 
himself,  which  was  done,  the  agent  assuring  him  that  his  wife  would  get  the 
money  under  tlie  second  form  of  application  as  well  as  under  the  first.  The 
insured  having  died,  in  this  actvon  his  creditors  insist  that  the  insurance 
money  should  be  applied  to  the  payment  of  their  debts,  while  the  widow  in- 
sists that  the  insurance  was  taken  out  for  her  benefit,  but  by  mistake  the 
policy  was  made  payable  to  the  insured.  //f'.W— That  the  chancellor  has 
power  to  correct  the  mistake  and  to  give  the  fund  to  the  widow. 

Clifton  Arnsparger  and  Ward  &.  Dickson  for  appellant;  McMillan   &  Tal-  ,  f 

bott  for  appellee.  J 

Staffoed  v.  Cain. 

Filed  January  27,   1892.     Appeal  from    Louisville   Law   and    Equity  Court. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

I^ersonal  Uoi)ility  of  directors  of  corporation — Fraud — Where  the  directors  of 
a  corporation  created  and  organized  under  chapter  56  of  the  General  Stat- 
utes knowingly  incur  an  indebtedness  in  excess  of  the  limit  prescribed  by 
the  articles  of  incorporation,  they  are  guilty  of  an  "intentional  fraud" 
within  the  meaning  of  section  9  of  chapter  56  of  the  General  Statutes;  and 
if  a  creditor  whose  debt  was  created  with  the  knowledge  on  the  part  of  the 
directorit  tliat  the  indebtedness  had  already  reached  the  limit  prescribed, 
fails  to  make  his  debt  out  of  the  corporate  property,  the  directors  are  per- 
sonally liable  therefor.  And  it  is  no  protection  to  them  that  they  believed 
that  the  debt  would  be  paid.  Nor  does  the  fact  that  the  existing  indebted- 
neas  is  secured  by  mortgage,  and,  therefore,  of  record,  charge  the   creditor 
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with  notice  that  the  indebtedness  has  already  exceeded  the  lin^it  prescrided 
by  the  articles  of  incorporation. 

A.  E.Willson,  B.  F-  Buckner  and  E.  8.  Watts  for  appellant;  Chas.  S.  Grobbs, 
Chas.  B.  Seymour,  Dodd,  &  Dodd  and  Bash  <k  Wallace  for  appellee. 

HUBBABD   V.    RATCIilFTE,    Ac. 

Filed  January  27,  1892.     Appeal  from  Caldwell  Circuit  Court.     OpinioD  of 
the  court  by  Judge  Barbour,  affirming. - 

1.  SuU  of  7nortgax'ed  ftropcrty  vntier  execution — When  the  interest  of  an  exe- 
cution defendant  in  peri^oualty  mortgaged  by  him  to  another  is  levied  on 
and  sold,  the  purchaser  acquires  a  lien  on  the  property  subjoct  to  the  mort- 
gage. Before  the  purchaser,  however,  can  take  possession  he  mn^t  give 
bond  with  security,  payable  to  the  mortgagee  and  owner,  stipnlating  that 
the  property  shall  be  preserved  and  forthcoming  to  answer  the  encumbrance 
and  for  redemption. 

2.  Same — Courts  of  equity  have  control  of  such  property,  and  the  power 
to  make  all  needful  orders  to  secure  the  rights  of  the  parties.  And  while 
the  chancellor  to  adjust  the  rights  between  the  parties  should  order  a  sale  of 
the  property,  the  execution  defendant  has  no  right  to  complain  of  the  fail- 
ure of  the  court  to  order  a  sale  if  he  has  received  credit  upon  the  mortgage 
debt  for  the  full  value  of  the  property. 

J.  R.  Hewlett  for  appellant;  Wm.  Marble  for  appellees. 
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WuiGiNTON,  &v.  V.  Commonwealth. 
(Fi/ed  Xoi\  1'4,  181)1.) 

1.  Coff/fss/o/ti  proi'uttd  If}'  fraud  —The  confession  of  one  accurtt-d  of  crime 
may  be  proven  although  procurtcl  by  deception  and  false  statement.  A.nd  the 
rule  is  the  same  wht»n  the  confession  of  the  accused  whs*  procured  throngh 
deception  practiced  npon  anothir  person,  who  was  cognizant  of  the  crime 
though  not  accused  of  it. 

.  2.  6>/w///<///«;7i'— 6V//Ao-/V//-'j- -The  confession  of  n  defendant  is  not  com- 
petent evidence  if  obtained  or  influenced  by  promises,  threats  or  advice  of 
an  otticor  having  him  in  duress  or  of  the  prosecutiu^r  attorney. 

In  thi."*  case  a  eonfesnion  of  one  defefeudant  waw  obtained  by  threats,  and 
i.*.  therefore,  incompetent,  but  the  confession  of  oilier  defendant  was  properly 
admitted  as  evidence. 

8.    The  coiiftssion  0/  de/\fn<i<i/if  oxxt  of  court  is  not  Hufliciont  to  authorize  his 
conviction  unles.s  there  is  otlier  evidence  to  prove  that   the  offense   has   bQen 
committed.     But  it  is  not.necessary  that  tbtro  should  be   tither  evidence  cor- 
roboratinjf  the  confession,  which  tends  to  connect  defendant  with  the  critne* 
Section  241.  Criminal  Code,   relates  exclusively    to    testimony  of  an  accona.- 
piicc  and  not  to  confessions  out  of  court. 

H.  B.  Kin.solving  and  Wood  &  Day  for  appMlants. 
AV.  J.  Hendrick  and  Z.  T.  Young  for  appellee. 
Appeal  from  Monta:omery  Circuit  C.'ourt. 
Opinion  of  the  court  hy  Judj^e  I^ewis. 

Appellants,  .John  L.  Wisrginton^  father,    ami  Charles  anvl    :Er»w^ 
Wigjrinton,  unmarried  sons,  havine:  been  jointly  indicted  f^^    V^'^Vs. 
der  of  Bush  Watts,  by  poLsoniiiK,  were   convicted.  ^^Vxx^. 

The  deceased  was,  at  the  time  of  his^  death,  living  on,   jxt\^ 

41  ^U^^ 
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inanajirenient  of,  a  farm  belon^in^  to  his  father-in-law,  Ferguson, 
and  they,  with  their  wives,  occupied  the  same  dwelling-house. 

That  the  death  of  Watts  was  caused  by  poison,  intentionally  put 
into  a  coffee-pot,  (vwn  which  he  drank  at  breakfast,  is  placed  by  the 
evidence  beyond  question.  For  of  the  three  persons  who,  on  that  oc- 
casion, took  coffee,  all  were  immediately  made  sick,  and  Ferguson, 
as  well  as  Watts,  died  next  day,  evidently  of  poison,  while  those, 
there  being  others  at  the  breakfast  table,  who  took  no  coffee,  were 
not  at  all  affected. 

Besides,  though  no  scientific  analysis  was  made,  the  presence  of  a 
substance  like  arsenic  was  afterwards  discovered  in  the  coffee-pot. 
The  testimony  of  Mrs.  Ferguson  is,  that  the  coffee  she  made  for  sup- 
per the  evening  before  was  not  entirely  consumed,  though  drank 
with  impunity,  and  she  left  the  grounds  in  the  pot,  which  were  re- 
boiled  for  the  fatal  breakfast.  It  is  also  shown  that  there  was  not, 
at  the  time,  any  poison  about  the  house,  and,  consequently,  the  ar- 
senic, which  caused  the  death  of  Watts  and  Ferguson,  cjiuld  not 
have  been  put  into  the  vessel  acciciently  or  by  mistake. 

It  appears  that  the  coffee-pot  had  been  left  during  the  night  in  the 
kitchen,  to  the  outside  door  of  which  there  was  a  latch,  but  no  fas- 
tening, and  that  appellants  were  well  acquainted  with  the  character 
and  situation  of  the  buildings  and  grounds,  havinjr  lived  and  worked 
on  the  Ferguson  famn,  though  occupying  anotner  dwelling-house 
up  to  about  two  weeks  before  the  death  of  Watts. 

The  evidence  also  shows  there  was  bad  feeling  on  the  part  of  each 
of  the  appellants  toward  deceaseci,  growing  out  of  a  dispute  of  what 
was  due,  if  anything,  to  them  for  work  they  had  done  on  the  farm, 
and  thatdistinct  threats  had  heen  made  against  him  by  both  Charles 
and  Frank,  while  John  L.  had  expressed  dissatisfaction  in  strong 
terms  as  not  himself  being  paid  what  he  claimed  was  owing,  and 
on  one  occasion  said,  in  substance,  that  if  deceased  did  not  pay  he 
would  regret  it,  if  not  in  this,  in  the  next  world. 

It  is  proper  to  state  in  this  connection  that  in  a  conversation  be- 
tween dec€*ased  and  Charles,  a  short  time  before  the  killing,  that  a 
witness  present  descril)ed  as  **r()ugh  talk,"  the  former  contended 
that  after  broken  window  glass  and  rails  burned,  together  with  the 
loss  he  had  sustained  by  their  failure  to  work  on  the  farm  according 
to  contract  were  accounted  for,  he  would  not  owe  either  of  them  any 
thing. 

The  record  shows  appellants  were  thriftless,  and  being,  as  Charles 
told  the  dec*eased,  out  of  food,  they  were  sore  and  resentful  at  him  for 
refusing  to  pay  what  they  contended  he  owed  them,  and  with  which 
they  wished  to  buy  something  to  eat.  It,  therefore,  seems  to  be 
sufficiently  established  that  the  accused  had  both  the  opportunity 
and  motive  for  committing  the  crime  with  which  they  are  charged. 

But,  independent  of  confessions,  the  only  circumstances  proved 
which  tend  to  connect  them  with  the  crime  are,  first,  the  presence  of 
Charles  on  the  farm  and  in  the  kitchen  the  day  before.  Second,  that 
a  fire  was  made  and  noise  heard  by  a  neighbor  at  an  unusual  time, 
between  11  and  12  o'clock  on  the  night  before  the  killing,  at  the 
house  where  appellants  then  lived,  about  two  miles  from  the  Fergu- 
son farm;  and,  third,  that  Charles,  the  day  before,  went  to  Mt.  Sterl- 
ing, which  fact  was  in  corroboration  of  his  subsequent  admission 
he,  at  that  time  and  place,  purchased  the  arsenic  put  into  the  coffee- 
pot. 

It  is,  therefore,  manifest  that  the  vital  question  in  this  case  is, 
whether  the  lower  court  properly  permitted  the  alleged  confessions 
proved. 
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It  appears  that  soon  after  the  deaths  of  Watts  and  Ferguson,  three 
persons,  pear-e  officers,  went  from  Mt.  Sterling:  to  the  place  where 
appellants  then  lived,  two  of  the  officers  sroing  to  a  field  where 
Charles  and  Frank,  toarether  with  two  smaller  brothers,  were  shuck- 
ing corn/  And,  upon  one  of  the  officers,  the  jailer,  announcing  that 
they  had  come  there  to  arrest  Charles  and  Fraik  for  murder  of  Fer- 
guson and  Watts,  one  of  the  small  boys  threw  up  his  hands  and 
besought  them  for  God's  sake  not  to  hang  his  old  Pap,  who  didn't 
have  any  thing  to  do  with  it,  but  would  tell  all  alxiut  it.  No  pro- 
testation of  innocence  or  explanation  was  then  made  by  either 
■Charles  or  Frank,  although  the  same  statement  was  several  times 
made  by  their  small  brother,  except  that  ('harles  s.iid  that  when 
they  got  to  his  father,  who  was  at  theic  dwelling-house,  they  would 
talk  it  over  and  tell  all  about  it.  It  is  further  proved  that  on  the 
way  to  Mt.  Sterling,  upon  one  of  his  small  brothers  urging 
Frank  to  tell  all  about  it,  he  replied  "you  tell;"  but  finally  stated 
Ihat  Charles  went  to  Mt.  Sterling  with  ten  cents,  given  by  his 
father,  and  purchased  arsenic,  and  that  he  and  Charles  went  to  the 
Ferguson  farm  at  night,  and  while  he  stood  outside  Charles  went 
into  the  kitchen  and  put  the  arsenic  in  the  coflee-pot. 

On  the  same  day,  after  appellants  had  been  carried  to  Mt.  Sterling 
and  put  in  jail,  one  of  the  officers,  the  jailer,  accompanied  by  an- 
other person,  returned  to  the  Wigginton  house,  in  the  country,  and 
had  an  interview  with  Mrs.  Wigginton,  in  which  he  said  to  her 
that  her  husband  had  sent  him  there  that  she  might  tell  all  about 
the  poisoning  of  Ferguson  and  Watts,  and  unless  she  did  confess 
and  tell  about  it  they  would  all  be  hanged ;  he  also  told  her  that 
Charles,  Frank  and  her  husband  had  confessed. 

She  then  made  a  statement  which  was  not  permitted  to  be  proved, 
tout  as  it  turned  out,  when  she  was  afterwards  confronted  with 
Charles  in  jail,  was  a  recital  substantially  Jike  the  account  of  the 
transaction  Frank  had  given.  The  jailer  admitted  on  the  stand  that 
h in  representation  to  Mrs.  Wigginton  was  untrue  in  regard  to  the 
alleged  me-^sagefrom  her  hcsband,  and  about  all  of  them  having  - 
confessed,  and,  therefore,  whatever  statement  she  made  was  evi- 
dently induced  by  falsehood  and  deception. 

It  appears  that  after  the  examining  trial  of  appellants  another 
person  had  an  interview  with  Mrs.  Wigirinton,  at  the  place  she  was 
staying  in  the  country,  in  which  it  is  inferable  she  made  a  similar 
statement  to  him,  but  what  influence  he  brought  to  bear  on  her  does 
XKit  appear. 

On  the  same  day  of,  though  subsequent  to  that  interview,  Mrs. 
Wiggintcm  was  carried  to  the  jail  and  being  told  to  repeat  in  pres- 
ence of  C»»arles  what  she  had  said  in  the  interview  with  the  wit- 
ness, she  did  so;  but  Charles  several  times  dcFiied  knowing  any 
-thing  about  the  poisoning.  Though  a  few  minutes  after  being  told 
by  Mrs.  VVMgginton  there  was  no  use  denying  it,  as  he  knew  he  did 
it,  he  made  a  confession  which  was  substantially  the  same  as  the  ac- 
count previously  given  by  Frank. 

In  her  testimony  on  the  final  trial,  however,  Mrs.  Wigginton 
state<i  that  neither  Charles  nor  Frank  were  absent  from  the  house  on 
the  night  in  question;  that  no  poison  was  brought  to  her  house  by 
Charles 

She  further  stited  that  after  the  examining  trial  a  mob  came  at 
night  to  the  house  at  which  she  was  staying  in  the  country,  took 
her  from  bed,  tied  a  rope  around  her  neck  and  told  her  Charles, 
IFiank  and  her  husband  had  confessed  and  if  she  did  not  tell  all 
^  bout  the  poison  they  would  hang  her,  and  she  did  then  make  a 
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statement  upon  their  promise  to  let  her  ffo.  Her  version  of  what 
took  place  in  the  jail  is,  that  she  told  Charles  that  they  had  told  her 
if  she  did  not  come  and  tell  him  to  confess  they  would  hang  them 
all. 

Her  t^timony  in  respect  to  what  occurred  in  jail  is  at  variance 
with  that  of  all  others  who  were  present.  But  we  will  consider 
the  competency  of  the  evidence  of  CharJc»s'  confa-^sion  in  jail  u|>on 
the  assumption  that  her  statement  is  true. 

It  seems  to  be  settled  that  it  does  not  affect  the  Com  pet  en  ej' of 
such  evidence  that  tlie  confession  was  procured  by  deception  prac- 
ticed upon  the  accuswl;  much  less  would  it  be  atlected  by  deception 
ol  another  person  coji^nizant  of  the  crime  though  not  accused.  It 
has  been  hei<i  by  this  court  tli^it  to  render  evidence  of  confession  in- 
competent it  must  have  been  intiuenced  by  promises,  threats,  or 
advice  of  the  prosecutor  or  officer  havinj?  the  prisoner  in  chary:e,  or 
of  any  one  havinof  him  in  duress  or  authority  over  him.  Young  v. 
Commonwealth,  H  Bush,  8(jO. 

Whil<»  tliore  is  no  proof  of  ('harles  havinj?  been  influenced  to 
make  the  confession  on  that  occasion  by  any  direct  promise  or  ad- 
vice by  a  person  in  authority,  it  seems  to  tis  he  must  b(»  regarded  as 
havinjjf  then  made  it  under  influence  of  a  threat  of  violence  to  him- 
self; for  not  only  was  Mrs.  Wijiginton's  testimony  about  the  man- 
lier in  which  she  had  been  treated  by  the  fuoI)  uncontradicted,  but 
she  further  testified  that  before  he  made  the  confoi^ion  she  informed 
him  she  had  been  induced  to  come  to  the  jail  and  a<lvise  him  to 
confess  l)y  a  threat  of  the  mob  to  hanjr  them  all  it  she  did  not  do  so. 
(.'onsetiuently,  if  no  otlu^'  confession  by  Charh'S  had  been  proved, 
the  ju(ij?m(?nt  a;i:ainst  him  would  have  to  be  reversed  for  the  error 
of  permiitinj?  that  confession  proved.  Hut  in  addition  to  his  con- 
duct and  eonversatlon  in  the  country  when  first  arrested,  which  we 
rejijard  as  tantamount  to  a  confession,  there  is  evidence  of  distinct 
confession  by  him  at  other  times  than  the  one  mentioned,  and  to 
more  tlum  one  })orson,  when  h;^  was  not  ai)parently  influenced  by 
-either  promise,  advice  or  threat.  In  fact  the  record  before  us,  with- 
out rejuard  to  th(»  alle;i:e(i  confession  matle  at  tlie  siijrirc^tion  of  Mrs^ 
\Vig<rinton,  places  the  j^udt  at'  l)otli  C-harles  and  Franlv  beyond 
doubt. 

It  is,  however,  ar^utj. I  thit,  independent  of  the  confessions  of 
Charles  and  Frank,  which  the  jury  was  properly  instructed  not  to 
consider  a«:ainst  him,  there  was  no  evidence  of  the  j^uilt  of  John  L. 
Wiu'srinton.  Whether  there  was  or  not  suftieient  to  authorize  his 
conviction  was  for  the  jury  to  deternune.  It  was  shown  that  Charles 
is  a  person  of  less  than  ordinary  sense,  and  Frank  havinufsiill  less, 
and  both  are  easily  influenctd  and  controlled,  thou«»:h  each  has 
enough  capacity  to  know  the  difference  between  rio^ht  and  wrong", 
besides  on  that'question  the  jury  was  fully  and  correctly  instructed, 
it,  therefore,  seems  to  us,  livinj;:,  as  they  did,  with  their  father,  de- 
pendent upon  him  and  subject  to  his  influence,  as  they  must  have 
been,  it  is  not  credible  that'Charles  and  Frank  could  have  conceived, 
planned  and  carricnl  out  their  murderous  purpose,  as  was  deliberately 
and  skillfully  done,  without  knowlediife  and  connivance  of  their 
father.  That  he  did  know  of  their  purpose,  and  was  aware  of  it  be- 
ing executed,  is  shown  by  the  noise  heard  and  tires  built  up  at  his 
house  at  an  unusual  hour  of  the  night  on  which  the  poison  was  put 
by  them  in  the  coffee-pot,  having  to  go  more  than  two  miles  from 
home  for  the  purpose.  Moreover,  when  under  arrest  in  another 
than  the  county  where  the  crime  was  committed,  he  stated 
in  language,  showing  knowledge  on  the  subject,  that  Charles  w»» 
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the  main  one,  which  was  corroborative  of  the  account  ^iven  by 
Charles  and  Frank,  that  Charles  purchased  and  put  the  poison  in 
the  coffee-pot. 

The  lower  court,  in  accordance  with  section  240,  Criminal  Code, 
which  relates  to  confession  out  of  court,  Rave  to  the  jury  the  follow- 
injc  instruction:  *'That  a  confession  of  either  of  the  defendants'will 
not  warrant  a  conviction  against  the  defendant  making  the  confes- 
sion unless  acci)mpanied  with  other  proof  that  such  an  offense  was 
committed.'* 

But  it  is  argued  that  the  jury  should  have  been  further  instructed 
that  they  had  no  right  to  convict  unless  such  confession  was  corrobo- 
rated by  oiher  evidence  tending  to  connect  the  defendant  with  the 
<?ommi8sion  of  the  otfense,  and  that  the  corroboraion  is  not  suffi- 
cient if  it  merely  shows  the  otfense  was  committed  and  the 
-circumstances  thereof. 

And  such  appeal's  to  have  been  the  ruling  in  Cunningham  v.  Com- 
monwealth. 9  Bush,  141).  But  it  now  seems  to  us  that  as  the  instruc- 
tion given  in  this  case  is  fully  and  exa«»lly  what  section  240  requires 
the  court  to  tell  the  jury  is  the  legal  eff'/ct  of  evidence  of  confession 
out  of  court,  it  was  not  necessary  or  prop-jr  to  indicate  any  other  or 
further  condition  of  their  right  to  convict  on  such  evidence. 

Section  241,  which  relates  exclusively  to  testimony  of  an  accom- 
plice, does  prescribe  the  additional  conditions  mentioned,  it  being 
therein  in  terms  prescribed  that  thee  )rrobt)ration  is  not  sufficient  if 
it  merely  shows  that  the  offense  was  committed  and  the  circum- 
stances thereof.  Hut  that  section  does  not  at  all  relate  to  c<mfession 
of  the  accused  out  of  court;  and  the  fact  of  the  two  subjects  being 
treated  of  in  separate  s.Hjtions,  and  conditions  being  omitted  from 
one  that  are  with  evident  care  and  particularity  prescribed  in  the 
other,  shows  the  Le;»:islature,  for  an  obvious  reason,  did  not  intend 
the  testimony  of  an  accomplice  to  have  the  sime  legal  effect  as  evi- 
dence of  confession  by  the  accused  out  of  court. 

Perceiving  no  error  of  law  as  to  instructions  of  the  court,  nor  in 
any  other  respect  affecting  the  substantial  rights  of  the  appellants, 
the  judgment  is  affirmed. 


L.,  St.  L.  &  T.  Rv.  Co.  v.  Liebfried. 

Same  v.  Hess,  &c, 

{Filed  Dec.  10,  1891.) 

1.  EsitiL'  of  civuer  of  abutting  land  in  highway-  Ejectment — The  owner  of 
laud  abatting  on  a  highway  owns  an  abRolute  fee-simple  estate  in  the  land 
on  which  such  highway  is  located*  subject  only  to  the  public  rij^ht  of  way 
over  its  surface.  Such  owner  may,  therefore,  recover  the  highway  by  eject- 
ment from  any  one  who,  without  his  consent,  has  occupied  such  highway  by 
permanent  fixtures.  Where  a  railroad  company  is  constructed  upon  such 
highway,  without  special  legislative  authority  and  without  the  consent  of  the 
owner  of  the  abutting  land,  he  may  recover  the  highway  by  ejectment. 

2.  Kais toads — Ejeitment — Estoppel — The  owner  of  land,  over  which  a  rail- 
road hss  been  constructed  without  hi^  consent,  may  maintain  ejectment 
•against  said  railroad  to  recover  his  land  although  the  road  is  being  operated 
over  said  land  as  a  common  carrier.  But  if  such  owner  has,  by  words  or 
-oonduct,  induced  the  railroad  company  to  construct  its  road  on  his  land 
^hen  he  is  estopped  and  can  not  recover  same  by  ejectment. 
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Helm  &  Bruce  for  appellant. 

G.  W.  Williams  &  Son  and  Sweeney,  Ellis  &  Sweeney  for  appel- 
lees. 

Aippeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees  own  certain  land  in  D.iviess  county  that  abuts  on  a 
public  hifi:hway,  and,  by  virtue  of  that  fact,  they  own  that  part  of 
said  higrhway  upon  which  the  appellant  constructed,  and  is  now 
operatinsr,  its  railroad.  The  appellees  in^^tituted  their  respective 
actions  of  ejectment  to  recover  the  part  of  the  highway  so  taken  by 
the  appellant.  The  lower  court,  having  decided  that  the  appellees^ 
as  against  the  appellant,  were  entitled  to  the  po.s.-^es.sion  of  said  land, 
it  has  appealed  from  that  judgment. 

The  appellees  were,  at  the  time  the  appellant  entered  upon  said 
land,  the  owners  of  it,  which  ownership  was  subservient  to  the  pub- 
lic right  of  w-ay ;  but  they  were  never  divested  of  the  right  to  the 
soil,  but  only  to  the  surface  use  for  the  benefit  of  the  traveling  pub- 
lic alone ;  but,  as  said,  the  fee  remained  in  the  appellees,  and  when- 
ever the  right  to  the  us^  of  the  surface  ceaserl,  the  right  to  said  use 
reverted  to  the  appellees,  and  they,  at  all  times,  had  the  right  to 
the  use  of  the  soil  in  any  way  that  suited  themselves,  if  not  incon- 
sistent with  the  right  to  the  surface  u^e  by  the  traveling  public. 
And  they  had  the  right  to  take  any  appropriate  action  against  any 
person  or  corporation  to  prevent  their  interference  with  their  right 
to  the  soil  or  its  use,  and  to  recover  the  land  occupied  by  the  high- 
way from  any  person  or  corporation  that,  without  right,  had  seized 
it  or  appropriated  it  to  their  own  perm-ment  ust^,  unless  the  corpor- 
ation claiming  the  right  was  empowered  to  exercise  it  by  specific  leg- 
islative grant,  or  by  a  necessarily  implied  power,  resulting  from  the 
specific  terms  ol  the  grant. 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of  Phillips  v. 
Dunkirk,  Worsen  and  Pittsburg  R.  R.  Co.,  78  State  Reports,  180,  is 
80  clear  and  explicit  upon  the  very  subject  here  involved,  and  so- 
well  sustained  by  the  authorities,  we  make  the  following  quotation 
from  it  as  fully  expres-«ing  our  views:  **Tbe  land  of  the  plaintilT 
was  subservient  only  to  the  public  right  of  way  ;  of  the  right  to  the 
soil  he  was  never  divested,  but  only  of  the  surface  thereof,  so  far  as 
was  required  for  the  public  convenience.  As  soon  as  the  common  road' 
was  vacated,  either  by  legal  process  or  by  abandonment,  the  right 
to  such  occupancy  revested  in  the  owner  of  the  fee.  It  is  certain, 
then,  that  a  private  individual  would  have  had  no  right,  without 
the  consent  of  the  owner,  to  have  occupied  the  land  in  controversy, 
by  permanent  fixtures,  for  his  own  use,  even  before  the  vacation  of 
the  highway.  But  this  corporation,  defendant,  had  no  better  right 
in  the  premises  than,  a  private  person,  unless  such  right  was  c<m- 
ferred  upon  it  by  some  legislative  ena^BUnent.  If  it  possesses  the 
right  claimed,  it  must  be  found  in  the  power  specifically  granted,  or 
must  result  as  a  necessary  implication  from  the  express  grant,  and,, 
if  it  can  neither  be  found  in,  nor  impUftd^jtrom^.the  terms  of  the 
grant,  it  does  not  exist.''  It  is  not  contended  that  the  appellant  did 
not  appropriate  the  land  to  its  permanent  use;  nor  is  it  contended 
that  the  Legislature  had  authorized  it  to  thus  appropriate  it.  But 
it  is  contender!  thai  acquiesence  in  the  construction  and  operation  of 
said  road,  until  it  becomes  a  coinmon  carrier,  will  prevent  the 
owner  of  the  land  from  resorting  to  his  action  of  ejectment   to  re- 
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cover  the  land  from  the  company  not  upon  the  ground  of  estoppel, 
but  because  its  duties  as  a  common  carrier  have  attached,  aiid  in 
the  faithful  operation  of  which  the  riofhts  of  the  public  have  inter- 
vened, which  are  hij?her  than  the  rij?ht  of  the  private  individual  to 
the  title  to  his  own  property  under  these  circumstances.  The  I.  B. 
A  W.  R.  R.  Co.  V.  Allen,  115  Ind.,  1,  is  relied  upon  as  supporting 
this  view,  which  it  does  support.  But  we  cannot  agree  to  the  views 
therein  expressed.  On  the  contrary,  we  adhere,  upon  that  subject, 
to  the  views  expressed  in  Holloway  v.  The  Louisville,  St.  Louis  and 
Texas  R.  R.  Co.,  13  Ky.Law  Rep.,  481.  To  the  reasoning:  therein 
expressed,  we  may  add  more  specifically,  that  the  rigrht  of  the  citi- 
zen to  his  own  property  is  paramount  to  the  riorht  of  the  public  to 
use  of  it,  unless  just  comuensation  is  made  to  the  owner  previous  to 
the  taking.  And  it  seems  to  us  that  the  public  can  acquire  no  inter- 
vening right  to  use  an  individual's  private  property,  unless  just 
compensation  is  previously  maJe,  without  violating  the  funda- 
mental law  of  the  State. 

But  it  Is  not  meant  to  say  that  the  appellees  might  not  estop 
themselves  from  claiming  the  land,  if  tne  appellant  had  been  in- 
duced to  build  its  road  upon  it  by  the  conduct  of  the  appellees.  See 
the  case  supra.  But  it  is  not  seriously  contended  that  the  appellees 
were  guilty  of  any  conduct  that  inJkieed  this. appellant  to  build 
its  road  upon  said  land.  Upon  the  contrary,  the  court  finds, 
which  is  correct,  that  the  appellees  rnstituted  their  actions  of  eject- 
ment against  the  appellant  to  recover  the  land,  before  the  appellant 
had  completed  the  road,  and  their  failure  to  prosecute  the  same  with 
diligence  was  not  equivalent  to  any  ab^mdonment  of  their  rights' 
nor  did  the  appellant  so  understand  it. 

Whether  or  not  the  appellant  is  now  entitled  to  have  said  prop- 
erty condemned  for  the  use  of  its  road  is  not  decidaJ,  because  that 
question  is  not  presented  in  this  record. 

The  judgment  is  affirmed. 


Garrett  v.  Hedges,  &c. 
(Filed  Bee,  17.  1891— Ao^  to  be  reDorted.) 

1.  A!o<h/s — Order  nfifioin'in-;  vUiven — Dainii^;!:  -Yxx  thifl  proceeding  to  dis- 
continue an  old  county  road  and  open  a  new  one  and  erect  certain  gates^ 
the  order  of  the  county  couit  appointing  viewers  and  the  report  of  the 
viewers  were  suflSciently  clear  and  explicit  in  all  particulars.  The  measure 
of  damages  for  the  land  taken  for  tho  new  road  was  correctly  ascertained 
by  the  jury. 

2.  Roatis — A  sheriff  is  the  proffer  officer  to  administer  the  oath  to  the  jury  sum- 
moned to  assess  the  land  owner's  damages  for  the  taking  of  his  land  to  open 
a  new  road. 

3.  A'oads — A'otiee — Tfie  order  of  the  county  court  appointing  viewers 
states  that  the  notice  to  the  land  owners  required  by  law  had  been  given, 
bnt  the  certilled  record  of  the  proceeding  on  appeal  contains  no  executed 
notice.  Hetd — That  the  recital  of  the  order  is  couclasive  of  the  facts  stated 
in  it  and  is  not  inconsistent  with  the  record. 

4.  Qualification  of  jurors-- Estoppel — The  appellant,  who  was  present  when 
the  jury  was  selected  to  assess  his  damages  for  the  taking  of  his  land  to 
open  a  new  road,  and  who  was  present  during  the  whole  trial,  is  estopped 
after  the  verdict  assessing  the  damages  has  been  returned  to  complain  that 
the  jurors  were,  for  several  reasons,  disqualified;  he  should  have  objected 
to  the  jurors  when  they  were  selected  or  during  the  trial  as  soon  as  he  was  in- 
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formed  of  their  disquftlifioatiouB,  and  can  not  remain  silent  naiil  after  the 
assessment  of  his  damnges  and  then  object  for  the  first  time. 

G.  G.  Gilbert  for  appellant. 

Thos.  J.  Barker  for  appellees. 

Appeal  from  Spencer  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Bennett. 

The  appellees  applied  to  the  Spencer  County  Court  to  open  a  new 
road  in  said  county  and  todiscontinue  a  |)ortion  of  the  old  road,  No. 
87,  and  to  erect  gates  on  the  new  road.  It  seems  that  the  old  and  new 
roads  were  sufficiently  described. 

The  court  appointed  viewers  and  j(ave  a  specific  description  of  the 
old  road  and  the  proposed  one  and  ^ates.  The  law  only  requires 
that  the  description  of  the  old  road  and  the  proposed  road  shall  be 
general,  accordingly  the  description  given  in  tlie  order  is  suffi- 
cient. The  viewers  went  upon  the  ground,  and  after  viewing  the 
same  agreed  that  the  change  ought  to  be  made  and  reported  that 
fact  to  the  court,  and  after  describing  the  old  toad  they  described  the 

Proposed  change  as  follows  :•  Beginning  at  a  stone  in  center  of  road 
To.  87,  opposite  the  gate  of  appellant,  and  forty-four  links  north  of 
the  same  and  thirty-three  links  south  of  the  gate,  that  is,  on  north 
sidjB  of  the  road  ;  thence,  giving  the  courses  and  distances  by  a^'tual 
survey  of  the  proposed  road,  naming  the  owners  of  the  land  through 
which  the  road  is  to  run,  and  tcrnjinating  at  the  mouth  of  the  branch 
that  empties  into  Powell's  run,  and  intersecting  road  No.  87  forty 
links  south  of  a  sugar  tree. 

The  land  of  the  aupellant,  which  the  new  road  occupies,  is  a  frac- 
tion over  an  acre.  They  also  report  that  three  gates  are  necessary 
on  said  new  road  and  the  particular  points  thereof.  They  also  re- 
port that  no  inconvenience  will  result  to  the  traveling  public  or  to 
any  invidual  l)y  said  change  and  erecting  of  said  gates.  The  court 
overruled  the  exceptions  to  this  report  and  established  the  road  and 
the  gates  thereon.  A  jury  was  then  ordered  to  assess  the  damages  to 
the  appellant,  and  they,  after  being  sworn,  returned  their  verdict  to 
the  elTect  that  the  damage  for  the  land  condemned,  and  to  be  occu- 
pied by  the  road,  was  $25,  and  for  additional  fencing  $10,  and  for 
damages  over  and  above  advantages  accruing  from  opening  the  new 
road,  Ac,  $40.    The  sheriff  swore  the  jury  before  acting. 

The  order  of  the  court,  as  we  think,  was  sufficiently  definite  in  de- 
scribing the  old  road,-which  it  was  desired  to  discontinue,  and  the 
location  of  the  new  road.  And  we  think  that  the  report  of  the 
viewers  upon  these  subjects  was  clear,  full  and  complete.  The  be- 
ginning and  ending  of  the  new  road  was  set  forth  with  great  partic- 
ularity, as  also  was  the  points  at  which  the  gates  were  to  be  erected. 
They  also  stated  that  no  inconvenience  would  result  'o  any  individ- 
ual or  to  the  public  by  discontinuing  the  old  road  and  opening^ 
the  new  one,  or  by  erecting  said  gates. 

It  seems  that  their  statement  is  clear  and  full  enough  when  they 
state  that  no  inconvenience  would  result  to  the  public  or  individuals 
by  thf»  change  in  the  road  or  by  erecting  the  gates.  Does  not  that 
expression  cover  the  whole  ground?    We  think  it  does. 

We  think  that  the  verdict  of  the  jury  fixed  the  damage  for  the  land 
of  the  appellant,  taken  for  the  new  road,  and  the  damage  fo)r  the  ad- 
ditional fencing  required  by  said  change,  and  for  the  damage  over 
and  above  the  benefit  in  consequence  of  the  change. 
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The  law  says  that  the  jury  shall  be  sworn  by  the  officer  having 
them  in  charjje.  The  sheriff  had  them  in  charge,  and  he  was  a  law- 
ful officer  for  that  purpose,  therefore,  it  was  proper  for  him  to  ad- 
minister the  oatli  to  tlie  jury. 

The  county  court's  order  appointing  the  viewere  says,  thit  the 
thirty  days'  notice  required  by'the  statute  had  been  given.  But  it  is 
contended  that  as  siiid  notice  does  not  appear  in  the  record,  and  as 
the  clerk's  certificate  says  that  all  of  the  record  is  copied,  the  record 
contradicts  the  statemwt  in  the  order,  and,  therefore,  destroys  the 
presumption  that  might  otherwise  arise  from  that  statement.  The 
county  court  is  a  court  of  limited  jurisdiction,  and  it  is  a  general 
rule  that  no  presumption  will  be  indulged  in  in  favor  of  its  jurisdic- 
tion, but  its  jurisdiction  niust  affirmatively  appear  in  each  case.  But 
it  is  equally  well  settled,  on  the  other  hand,  thaf  when  the  judgment 
of  such  court  sets  lorth  the  facts  that  give  it  jurisdiction,  it  will  be 
presumed  to  be* correct.  But  if  the  record  contradicted  that  state- 
ment of  course  the  presumption  would  be  destroyed.  Does  the 
record  contradict  that  statement?  We  think  not.  Let  us  see.  The 
clerk  certifies  that  he  copied  all  the  record,  Ac,  that  then  appeared  in 
his  office.  Now  the  law  does  not  require  ♦he  notice  to  be  made  a  part 
of  the  record,  so  the  certificate  is  entirely  consistent  with  the  recital 
in  the  court's  order,  therefore,  the  presumption  remains  in  lull  force 
that  the  recital  is  correct. 

One  of  the  jurors  was  related  to  one  of  the  applicants  for  a  change 
in  the  road.  But  the  appellant  was  present  when  the  juroi's  were 
selected  and  sworn,  but  did  not  object  to  this  juror  on  that  or  other 
account.  Now  if  the  appellant  knew,  or  was'intormed  of  that  fact, 
at  the  time  the  juror  was  taken,  or  thereafter  during  the  trial,  and 
did  not  object  to  him  at  the  time,  he  can  not  wait  until  after  the 
verdict  and  then  object,  because  that  would  be  speculating  upon  the 
verdict,  which  the  law  does  not  tolerate. 

It  is  true  he  says  that  he  (iid  not  know  that  fact  during  the  time 
or  tiial,  but  he  does  not  say  that  he  was  not  informed  of  that  fact. 
On  the  contrary,  he  says  that  the  relationship  Wiis  of  general  re- 
pute. 

It  also  appears  that  one  of  the  jurors  was  one  of  the  viewers  for- 
merly appointed  and  reported  in  reference  to  said  change  in  the 
road,  Ac,  which  report  was  rejected  by  the  court. 

The  appellant  having  i^iven  said  report  his  personal  attention  in 
having  it  rejected  by  the  court,  was  bopnd,  as  it  seems  tons,  to  know 
at  the  time  the  juror  was  selected  that  he  had  acted  as  one  of  the 
viewers,  nor  does  he  deny  that  he  did  know  it,  and  his  having  failed 
to  object  to  the  juror  at  the  time  was  a  waiver  of  any  objection  to 
him  on  that  account. 

One  of  the  jurors  owned  a  remainder  interest  in  the  land  that  his 
mother  owned  a  life  estate  in;  that  interest  made  him  a  free  holder 
in  the  sense  of  the  statute  requiring  the  jurors,  in  such  cases,  to  be 
free  holders. 

Another  juror  was  a  housekeeper  but  owned  no  land  ;  his  wife 
was  the  owner  of  land,  but  it  does  not  appeir  that  his  interest  in 
his  wife's  land  had  ripened  into  a  freehold  estate ;  however, 
the  appellant  does  not  deny  that  he  knew  the  facts  relative  to 
these  matters  at  the  time  said  jurors  were  taken.  If  he  did  know 
such  facts  at  the  time,  or  during  the  trial,  it  was  his  duty  to  object 
as  soon  as  he  obtained  the  information,  and  if  he  di(i  not  know 
them  during  the  trial,  he  should  so  inform  the  court,  and,  having 
failed  to  inform  the  court  in  that  regard,  the  court  will  construe  his 
silence  to  mean  that  he  was  informed  as  to  said  facts  and  waived 
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them  at  tlje  time,  which  he  can  not  recall  after  the  action  of  the 
jury. 
The  Judgment  is  affirmed. 


Jeffkrson,  Ac.  v.  Burford,  &l\ 
(Filed  Dec.  17,1891— 3"o<  to  ife  reported.) 

1.  Fraud  -  S'lle  of  its  stork  dy  directors  of  Masonic  Temple  Compa*iy — AithoQKh 
at  the  time  the  Ma;»ouic  Temple  Compauy  purchased  its  own  8tock.  there 
was  a  gen«*rHl  anderstanditiir  it  shoald  be  applied,  in  some  manner,  for  the 
benefit  of  the  Masonic  Widows'  and  Orphans*  Home,  yet  xfb  contract  was 
entered  into  with  tuiy  one  whatsoever  that  it  shoald  be  so  applied,  and  the 
Home  had  no  legal  or  equitable  interest  in  the  stock.  The  sale  of  this  stock 
by  the  directors  of  the  company  to  aopellee  was  made  in  good  faith,  snd 
for  its  fair  vnlue,  and  the  directors  h^d  anthority  to  make  snch  sale,  there- 
fore, it  will  not  be  set  aside. 

2.  S>\me  —Authority  of  corponitivn  to  purchase  its  oivn  stock — Where  a  corpor- 
ation has  lurchnstd  its  own  stock,  not  for  caticellation.  and  has  sold  it 
again  for  its  fair  value,  in  an  action  by  a  director  of  the  corporation  to 
have  the  contract  of  sale  set  aside  a  honn  Jide_  purchaser,  for  value,  of  such 
stock  will  not  be  denied  his  tight  to  it,  although  the  corporation  may  not 
have  been  authorized  by  its  charter  to  purchase  its  own  stock;  when  it  has 
bought  such  stock  and  sold  it  again,  and  retained  the  money  received  for 
it,  the  purchaser  can  not  be  required  to  surrender  it. 

Barnett,  Miller  <fe  Barnett,  J.  B.  Kinkead  and  Junes  8.  Pirtlefor 
appellants. 

Dodd  &  Dodd  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Jefferson,  tiled  this  petition  in  the  Louisville  Chan- 
cery Court  against  the  prcbident  and  directors  of  the  Masonic  Tem- 
ple Company,  and  against  the  Masonic  Widows'  and  Orphans' 
Home,  asking  for  an  injunction  to  prevent  tho  Masonic  Temple 
Company  from  selling  one  hundred  and  five  shares  of  stock  of  thai 
company,  alleging  that  its  b<)ard  of  directors  had  passed  a  resolution 
authorizing  its  sale  at  not  less  than  par;  that  the  act  of  the  board 
was  illegal,  and  the  stock  helonsred  to,  or  was  held  in  trust  by,  the 
Masonic  Temple  (/ompany  for  the  Widows' and  Orphans' Honie, 
and,  if  not  that  the  stock  should  be  canceled,  and  not  sold. 

He  alleged  that  he  was  a  stockholder  and  would  suffer  great  dam- 
age unless  an  injunction  was  granted.  Before  the  injunction  was 
obtained  the  president  of  the  board  of  the  Masonic  Temple  Com- 
pany had  sold  the  stock  to  one  of  the  appellees,  H.  M.  Burford,  at 
the  price  of  S102.i)0  for  each  share.  An  amended  petition  was  filed 
by  Jefferson,  making.Benford  a  defendant,  in  which  it  was  alleged 
that  the  board  of  directors  and  its  president,  with  the  exception  of 
two,  had  combined  and  conspired  with  Burford  for  the  purpose  of 
defrauding  the  Masonic  Temple  Company,  and  in  utter  disregard 
of  the  trust  by  which  it  was  held  for  the  Widow^s'  and  Orphans' 
Home.  The  Widows'  and  Orphans'  Home  filed  an  answer  and 
cross-petition,  in  which  it  asserted  its  right  to  one  hundred  and 
three  shares  of  the  stock,  and  that  Burford  purchased  it  with  notice 
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of  its  equitable  right.  Burford,  the  appellee,  filed  his  answer,  alleg- 
ing his  purchase  in  good  faith  for  a  fair  value,  and  without  any 
notice  whatever  of  any  trust  upon  it.  That  he  had  paid  in  cash  for 
■  the  stock  the  sum  of  $10,739.19,  and  this  had  been  used  by  the  Teni- 
ple  Company  in  paying  its  indebtedness.  The  Temple  Company 
filed  an  answer,  in  which  it  alleged  that  it  was  the  owner  of  the 
stock  ;  that  it  was  sold  by  its  president,  under  the  authority  of  the 
board,  at  a  fair  value;  denies  the  trust  and  all  fraud  as  charged. 

Subsequent  to  the  filing  of  this  answer  the  board  of  directors  had 
been  changed,  others  elected  in  their  stead,  and  an  answer  filed  by 
the  Masonic  Temple  Company  admitting  the  equitable  claim  of  the 
Widows'  and  Orphans'  Home.  This  controversy  is  unfortunate,  as 
it  involves  the  reputation  for  truth  of  men  high  in  position,  both  as 
business  men  and  masons,  and  a  judgment  cancelling  this  sale 
would  not  only  convict  them  of  making  false  statements  upon  oath, 
but  of  defrauding  the  widows  and  orphans  of  their  deceased 
brothers,  and  no  greater  crime,  in  a  moral  point  of  view,  could  well 
be  committed.  The  chancellor,  however,  in  rendering  his  judg- 
ment, as  well  as  this  court  when  reviewing  it,  must  be  controlled  by 
the  facts  and  circumstances  surrounding  the  transaction,  and  it  be- 
comes, therefore,  necessary  to  examine  the  testimony  in  order  to 
determine  the  propriety  of  the  judgment  below  dismissing  the 
(tetition.  One  of  the  members  of  this  court  re-insfated  the  injunc- 
tion that  had  been  dissolved  before  the  final  hearing  by  the  chancel- 
lor, upon  the  ground  that  evidence  had  been  taken  since  the  order 
of  dissolution,  and,  in  order  to  a  fair  hearing,  it  was  proper,  as  the 
injunction  was  the  remedy  sought,  that  it  should  be  re-instated. 

When  this  action  was  instituted  the  appellants,  T.  L.  Jefl'erson. 
R.  H.  Hoskins,  I.  C.  Bartlett,  D.  Frantz,  jr.,  W.  B.  Hoke,  C.  Al- 
friend  and  Samuel  Cassidy,  constituted  the  board  of  directors,  Hor- 
kins  being  the  president.*  William  Meff'ert  was  the  treasurer  and 
secretary. 

It  is  apparent  from  the  testimony  that  the  original  purpose  of 
these  directors,  when  they  purchased' this  stock  from  the  subordinate 
lodges,  was  to  apply  it  in  son)e  manner  to  the  benefit  of  the  Widows' 
and  Orphans'  Home,  but  no  definite  views  were  entertained  on  the 
subject,  and  no  contract  entered  into  between  the  vendors  of  the 
stock  and  the  directors  of  the  Masonic  Temple  Company,  the  pur- 
chasers, by  which  the  fund  or  the  stock  was  to  be  held  in  trust  for 
that  corporation.  The  Masonic  Temple  Company  paid  the  money, 
obtained  the  stock,  and  it  was  with  them,  if  they  had  the  legal 
right,  whether  it  should  be  turned  over  to  the  home  or  retained  bv 
their  own  corporation.  Bartlett,  one  of  the  directors,  who  is 
charged  with  this  combination  to  wrong  the  plaintiff"  and  the  two 
corporations,  and  who  approved  the  action  of  the  president,  Hor- 
kins,  in  selling  the  stock  to  Burford,  moved  in  the  board  that  this 
stock,  when  purchased,  should  be  for  the  benefit  of  the  home.  His 
motion  was  objected  to  by  the  appellant,  Jefferson,  on  the  ground 
that  the  board  had  no  jiower  to  act  so  liberally  with  the  money  of 
others.  This  motion,  when  the  objection  was  made,  was  either 
withdrawn  or  not  acted  on,  and  a  resolution  then  passed  by  the  vote 
of  the  entire  board,  '*  authorizing  the  president,  Hoskins,  to  pur- 
chase any  stock  of  the  Masonic  Temple  Company  that  may  be  for 
sale,  on  such  terms  and  for  such  prices  as  he  may  deem  best,  in  no 
instance  to  exceed  the  par  value,  cmd  all  stock,  ivheji  so  purchased^ 
is  to  be  held^  preserved^  oimied  and  voted  as  the  board  of  directors 
may  order;  and,  further,  that  the  president  be  authorized  to  execute 
the  company's  nottn^  for  the  ne<'essary  funds  to  pay  for  the  stock 
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purchased/'  Ac.  So  it  is  manifest  thattlie  entire  board  of  directors 
did  not  understand  that  they  were  purchasinar  the  stocic  for  the 
home,  and  there  can  be  no  doubt  as  to  the  action  on  this  subject. 

After  this  resolution  was  adopted  this  stock  in  controversy  was 
purchased  of  the  subordinated  lod^ces  locat(Hi  within  the  city  of 
Louisville.  The  Widows*  and  Orphans'  Home,  tlirouj^rh  its  direct- 
ors, had  heard  of  tlie  intention  of  the  directors  of  the  iMasonic  Tem- 
ple Company  to  purchase  this  stock  for  their  benefit,  and  made 
inquiry  of  ttie  directors  of  that  company  to  know  if  the  stock  from 
these  subordinate  lodges  liad  been  transferred,  and,  in  reply  to  this 
inquiry,  the  directors  of  the  Masonic  Teiiiple  Company  instructed 
Mefferc,  Ui<  necretavt/^  to  sat/  fo  the  home  fjoard  that  the  Masonic  Tem- 
ple board  (lectined  to  Heft  the  atock.  It  is  plain  from  this  record 
that  bati  feelinj?  existed,  for  some  reason,  between  the  members  of 
the  board  of  directors  of  the  Masonic  Temple  Company,  or,  if  not 
that  certain  meinbers  were  (lis posed  to  have  their  own  way,  with 
othi-rs  eqiially  as  obstinate.  Lei^isiation  had  been  obtiune<i  that 
was  not  satisfactory,  and  a  compromise  was  made  resulting  in  an 
amendment  to  the  charter  prohibitin<j  the  Masonic  Ti^mj>le  Com- 
pany from  j)urchasing:  or  holding  its  own  stock,  and,  as  soon  as  it 
was  obtained,  the  directors,  or  a  majority  of  them,  direcied  the 
president,  Hoskins,  to  sell  tliis  stock  at  not  less  than  par.  A  resolu- 
tion was  ottered  by  Judge  Hoke,  when  this  authority  to  sell  was 
given  to  the  president,  to  the  effect  that  the  home  should  have  the 
refusal  of  the  stock.  This  was  voted  down,  and  then  the  appellant, 
Jefltfj-son,  oltered  a  resolution  that  the  stock  '•"be  not  sold  for  fe^s 
than  two  hundj'cdJ^  This  was  also  lost,  and  the  president  left  under 
the  original  resolution  to  sell  for  not  less  than  par.  Hoskins,  on  the 
same  evening,  and  shortly  after  the  adjournment,  and,  in  fact,  as 
goon  as  the  board  did  adjourn,  sold  the  stock  to  Bur  ford,  the  appel- 
lee, for  $l02.ot),  it  being  the  sum,  with  the  interest  upon  it,  that  had 
been  paid  for  it  by  the  Masonic  Temple  Company. 

Cassidy,  the  cashier  of  the  bank  of  which  Burford  is  the  president, 
had  with  him  a  check  for  the  amount  in  his  pocket,  given  by  Ben- 
ford  to  him,  and  to  be  delivervHi  to  Hoskins,  if  his  bid,  made  pre- 
viously to  Hoskins,  was  accepted. 

It  is  said,  t>y  counsel  for  the  appellant,  that  C  issidy,  bain^  the 
cashier  of  the  bank  of  which  Burford  was  the  chief  officer,  and 
having,  at  the  time  the  resolution  was  offered  and  passed  to  sell  tlie 
stock,  the  check  of  Burford  in  his  pocket,  and  failing  to  disclose  it, 
connected  with  the  fnct  that  Judge  Hoke  had  offered  $150  for  the 
stock,  and  the  trade  consumnjated  so  suddenly  after  the  adjourn- 
ment of  the  l)oard,  evidenced  a  ci)nspiracy  between  Burford,  Hos- 
kins and  ('a-sidy  to  defraud  the  Masonic  T«mple  C.)mpany,  ami  to 
prevent  the  home,  or  any  other  person,  from  purchasing  ihe  stock 
t)ut  Burford.  That  both  Hoskins  and  Cassidy  were  the  agents  of 
Burford,  and  what  notice  they  had  of  the  claims  of  the  home  wan 
notice  to  Burford. 

These  facts,  if  unexplained,  would,  at  least,  Ciist  a  suspicion  on 
Burford's  conduct,  and  lead  to  the  conclusion  that  Burford,  Hoskins 
and  Cassidy  were  attempting  to  enrich  themselves  at  the  expense  of 
the  corporation.  Burford,  in  his  deposition,  swears  that  he  knew 
nothing  of  any  claim  on  the  part  of  the  home  to  this  stock,  or  that 
the  subordinate  lodges  ever  owned  the  stock,  and  sold  it  to  the  Ma- 
sonic Temple  Company ;  that  Cassidy  owned  some  of  the  stock, 
and  he  said  to  Cassidy  that  he  would  like  to  purchase  some  of  it. 
He  had  heard  of  some  of  the  stock  being  sold  at  Frankfort,  and 
complained  of  Cassidy's  not  informing  him  in  reference  to  thesttle. 
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He  also  talked  with  Hoskins,  and  the  latter  regretted  that  lie  (Bur- 
ford^  had  not  purchased  the  stock  held  at  Frankfort,  and  then  said 
to  him  that  he  nn^ht  have  yet  some  to  sell ;  that  he  was  not  then 
authorized  to  sell  it,  but,  when  authorized,  he  might  have  the  l()o 
shares,  if  no  better  bid  could  be  obtained,  at  par  and  interest.  On 
the  day  the  stock  was  sold  to  Burford,  he  was  told  by  Iloskins  that 
the  matter  as  to  the  sale  of  the  stock  would  be  before  the  board,  and 
if  he  could  get  no  more  for  it  than  the  price  otfered,  he  could  have 
it.  That  i.'assidy  ascertained,  by  calculation,  the  amount  he  would 
have  to  pfiy,  anil  tiurfnrd  then  handed  him  a  check,  with  directions 
to  deliver  it  to  Hoskins,  il"  his  bid  was  aciepted.  That  he  was  in 
entire  ignorance  as  to  whiit  took  place  in  the  board,  and  did  not 
know  that  his  bid  had  been  nccepted  until  Cassidy  returned  to  the 
bank.  There  is  nothing  unnatural  or  unreasonable  in  this  statement 
as  a  business  transaction,  and  in  it  he  is  sustained  by  both  Hoskins 
and  C^issidy,  and  the  action  of  Hoskins,  in  making  the  sale,  ap- 
proved l)y '(-assidy,  Hartlett,  Frantz  and  Alfricnd,  removing,  as  we 
think,  alf  suspicion  as  to  any  improper  conduct  on  the  part  of  Bur- 
ford,  from  the  date  of  his  tirst  interview  with  Hoskins  in  regard  to 
the  stock  to  the  period  when  the  purchase  was  made. 

J I  dots  not  appear  that  either  Hoskins  or  C'assidy  received  any 
benefit  whatever  from  the  sale,  or  thai  the  other  directors  were,  in 
any  manner,  interested  in  the  purchase,  and  it  would  he  a  remarka- 
ble fact,  if  established,  that  fiveorsix  business  men  should  combine 
together  to  rob  those  who  were  lot»king  to  their  chantHl)le  donations 
as  a  means  of  subsistence,  or  iliat  they  would  perjure  themselves  in 
order  to  enrich  Kurford,  Neithe-  Cassidy  nor  Hoskins  were  the 
agents  of  Burford.  Hoskins  was  the  vendor  of  the  stock,  and 
agent  for  the  corporation,  and  Cassidy  was  invested  with  the  special 
authority  to  deliver  Burlord's  check  to  Hoskins,  if  his  (Hnskins') 
bid  was  acceptetl.  It  is,  perhaps,  true  tl»at  the  board  had  deter- 
mined that  JetTerson  should  not  have  this  stock,  as  the  testimony 
shows  that  some  of  the  directors  wanted  to  sell,  and  others  were 
attempting  to  ])revent  it. 

It  is  evident  that  Judge  Hoke  acted  in  goo<l  faith,  and  eciuaily 
apparent  that  he  was  bidding  for  Jetferson,  and  whether  the  latter 
would  have  given  one  hundred  and  fifty  or  two  hundred  for  the 
stock  was  not  made  known  in  such  a  way  as  to  induce  the  board  to 
accept  it  as  a  bid.  In  fact,  with  stock  that  had  no  market  value, 
and  that  had  been  bought  and  sold  for  less  than  par,  an<l  noi  exceed- 
ing par,  but  a  short  time  bef(»re  this  sale  was  ordered,  an  offer  of 
two  tmndred,  or  one  hundred  anrl  fifty,  by  membt-rs  of  the  board 
who  were  hostile  to  the  sal^,  would  naturally  have  been  regarded, 
in  a  business  point  of  view,  as  made  to  prevent  a  sale,  and  not  to 
perfect  one.  in  this  light  these  propositions  were  regarded  by  some 
of  the  board,  but  whetlier  their  views  wen*  correct  or  not,  Burford 
was  an  entire  stranger  to  the  proceeding,  and  is  not  to  be  afl'ected 
by  it. 

Besides,  we  are  satisfied  this  stock  sold  for  its  value.  It  seems, 
however,  that  it  had  no  market  value,  and  but  few  dividends  had 
been  declared  by  the  corporation,  and,  in  such  a  state  of  case,  the 
proper  estimate  of  value  is  what  the  stock  had  been  selling  for  by 
thase  vvho'were  interested  in  obtaining  its  face  value.  Aside  from 
all  this,  Burford  was  an  innocent  purchaser  for  value,  and  no  mere 
f^uspieion  as  to  the  motives  of  others  should  be  allowed  to  disturb 
his  rights,  legal  or  equitable. 

There  is  but  one  legal  question  involved  in  this  case.  It  is  con- 
tended that  a  corporation  has  no  power  to  purchase  its  stock,  unless 
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expressly  authorized  by  its  charter,  or  by  some  character  of  legis- 
lation. If  this  position  was  tenable,  we  cannot  well  see  how  it 
could  affect  Burford.  The  coriM)ration  has  Burford's  money,  and  is 
not  entitled  to  the  stock.  No  one  else  is  claiming  it,  except  the 
home,  and  it  never  purchased  it.  The  stock  is  now  held  and  owned 
as  stock,  and,  by  permittinor  Burford  to  retain  it,  you  prevent  the 
decrease  of  the  stock,  and  add  to  the  solvency  of  the  corporation. 

The  board  had  the  rl^fht  to  sell  it.  It  was  not  purchased  that  it 
mi^ht  be  canceled.  It  was  bought  in  good  faith,  and  by  a  corpora- 
tion perfectly  solvent,  and,  in  such  a  state  of  case,  there  is  no  equit- 
able rule  that  would  require  the  api>ellee,  Burford,  to  surrender  it. 
Clapp  v.  Patterson,  104  III.,  31 ;  101  Mass., '398;  Cook  on  Corpora- 
tiot)H,  2d  Ed.,  282.  Other  parties  were  after  this  stock  as  pur- 
chasers, and  the  directory  did  not  wish  the  control  of  the  cor- 
poration, or  its  stock,  to  pass  into  their  hands.  It  is  immaterial, 
however,  what  induced  the  purchase;  it  is  still  stock  of  the  corpor- 
ation owned  by  Burford,  and  he  is  invested  with  a  perfect  title. 

In  our  opinion,  the  judgment  dismissing  the  petition  was  proper, 
and  is  now  aflflrmed. 
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(I lied  Jan,  7,  1892 — Xoi  to  be  reported.) 

Fraitduhnt  conveyance  by  husband  to  wif-i — Pensions-- Exemptions — ^The  evi- 
dence shows  that  an  insolvent  hasband  bought  laud,  which  was  convbyed 
to  his  wife,  and  paid  for  it  with  his  own  means,  and,  therefore,  the  con- 
veyance should  be  held  fraudulent,  and  the  laud  subjected  to  pay  the  hus- 
band^s  debts.  The  mere  tact  that  the  money  invested  by  the  husband  in  the 
land  was  received  by  him  as  a  pension,  does  not  prevent  the  money  or  the 
laud   being  subjected  to  the  payment  of  his  debts. 

R.  S.  Montague  for  appellant. 

Chas.  Patterson  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Chandler  conveyed  to  the  wife  of  Green  B.  Underwood  a  tract  of 
land  in  Taylor  county,  for  the  consideration  of  $600.  Three  hun- 
dred dollars  of  the  money  was  paid  in  hand,  and  the  balance  to  be 
paid  in  three  annual  installments,  for  which  notes  were  executed 
the  vendor  by  the  husband  and  wife.  The  appellee,  Coakley,  hav- 
ing a  suit  against  the  husband,  which  had  been  reduced  to  a  judg- 
ment, and  upon  which  an  execution  issued,  and  was  returned  no 
propert  If  founds  filed  his  f>etition  in  equity  attacking  the  conveyance 
to  the  wif^  on  the  ground  of  fraud,  alleging  that  the  money  was 
paid  by  the  husband,  and  the  deed  made  to  the  wife  to  avoid  the 
payment  of  his  debts. 

Chandler,  the  vendor,  was  made  a  defendant  with  Underwood 
and  his  wife,  and  the  chancellor  asked  to  subject  the  land  to  the 
payment  of  Coakley's  debt,  giving  the  preference  to  the  lien  notes^  of 
Chandler.  The  husband  file^  no  answer,  but  his  wife  did,  in  which 
she  denied  the  fraud,  and  alleged  that,  by  a  proper  judgment  of  the 
Taylor  Circuit  Court,  she  was  authorized  to  act  and  trade  as  a /erne 
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sole.  That  she  then  purchased  the  land,  and  the  $800  paid  was  her 
money.  There  is  no  evidence,  whati?ver,  that  she  paid  the  money, 
or  that  she  held  it  in  any  way  that  would  make  it  her  separate 
estate,  but  contents  herself  with  denying:  the  fraud,  and  with  the 
averment  that  the  land  was  paid  for  with  her  means.  The  husband 
and  wife  were  both  insolvent.  Neither  had  any  means  whatever, 
so  far  as  this  record  shows,  but  the  husband,  acquiring:  some  pension 
money,  it  was  furnished  to  i3ay  for  this  land,  and  the  deed  made  to 
his  wife. 

The  p<:)ssession  of  this  money  by  either  the  husband  or  the  wife  is 
attempted  to  be  accounted  for  in  no  other  manner,  and  it  is  manifest 
from  the  evidence  that  the  money  was  advanced  by  the  husband  out 
of  his  own  means.  Neither  the  husband  nor  wife  testify,  and  no  at- 
tempt is  made  to  explain  the  manner  in  which  the  wife  obtained 
the  monej',  except  the  proof  that  conduces  stronjriy  to  show  that  it 
was  the  pension  money  of  the  husband. 

Thiscourt,  in  several  cases,  has  decided  that  this  pension  money, 
when  investe<l  by  the  pensioner,  may  be  subjected  to  the  payment 
of  his  debtA.  Wayne  v.  Chester,  MS.  opinion  [decided  June  24!  187 o]; 
Robion  v.  Walker,  82  Ky.,  60.  Eskert  v.  McKee,  9  Bush,  355,  has 
been  overruled. 

The  judgment  is,  there.^'ore,  reversed,  and  remanded  with  direc- 
tions to  grant  the  relief. 


Commonwp:alth  v.  Kane. 
{Filed  Jan.  7,  1892.) 

1.  Criminal  low — A  motion  in  arrest  of  judgment  can  be  sustained  only  when 
the  facts  stated  in  the  indictment  do  not  constitute  a  public  offense  within 
the  jurisdiction  of  the  court. 

2.  Same— An  indictment  for  false  srvea ring  muBt  allege  that  the  accused  was 
ffworn  by  one  authorized  to  administer  an  oath,  as  to  a  matter  judicaliy 
pending,  or  as  to  which  he  could  be  lawfully  sworn,  and  that  he  willfully  and 
knowingly  swore  falsely. 

An  indictment  which  states,  in  substance,  that  the  accused,  after  being 
duly  sworn  in  a  certain  prosecution  pending  in  a  certain  court,  ^ave  in  eri- 
dence  before  the  jury  a  false  statement,  &c.,  avers,  with  sufficient  certainty, 
by  whom  the  oath  was  administered,  and  that  the  party  was  qualified  to  ad- 
minister it. 

W.  J.  Hendrick  for  appellant. 

Allen  d  Allen  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Thomas  Kane,  having  been  convicted  to  tiie  peni- 
tentiary for  one  year  for  false  swearing,  his  motion  in  arrest  of 
judfirment  was  sustained  and  the  indictment  dismis^^fnl. 

The  only  ground  upon  which  such  a  motion  can  be  made  is  that 
the  matters  stated  in  the  indictment  do  not  constitute  a  public 
offense  within  the  jurisdiction  of  the  court.  Criminal  Code,  section 
276. 

An  indictment  for  this  offense  must  show  that  the  accused  was 
sworn  by  one  authorized  to  administer  an  oath  as  to  a  matter  Judi- 
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cially  pending:,  or  as  to  which  he  could  be  lawfuHy  vsworn,  and  that 
he  willfuily  and  knowingly  swore  falsely.  Commonwealth  v-  Powell, 
2  Met.,  10. 

Counsel  for  the  appellee  correctly  say  that  the  matter  allefrecl  to 
have  been  sworn  must  be  negpatived  by  special  averment  in  the  in- 
dictment, but  this  is  substantially  done.  Commonwealth  v.  Still,  83 
Ky...  275. 

The  objection  mainly  uru:ed  to  the  indictment  and  which  is  worthy 
of  consideration  is,  that  it  does  not  aver  where  or  t)efore  whom  the 
false  oath  was  taken,  or  that  it  was  administered  by  one  authorized 
to  do  so. 

If,  however,  this  is  substantially  done  and  with  sufflcient  cer- 
tainty to  apprise  the  accused  of  what  the  State  will  attempt  to  prove 
in  this  respect,  then  the  lej^al  requirement  is  fulfilled. 

This  indictment  slates:  **The  said  Kane  did  then  and  there  unlaw- 
fully, willfully,  knowingly,  feloniously  and  corruptly  swear,  ift^pfjcse 
and  j^ive  in  evidence  before  a. jury  in  the  Cun)berlan(l  Circuit  Court, 
at  itsNoveml)er  term,  1889,  that  which  was  false  and  well  knou-n  to 
be  false  by  the  said  Kane  when  made,  to-wit:  He,  the  said  Kuiie, 
first  bein^  duly  sworn,  stated  and  sw<jre  in  a  prosecution  <»f  the 
Commonwealth  of  Kentucky  ajjrainst  J)ave  McComers,  for  carrying 
concealed  upon  and  about  his  person  a  deadly  weapon  (ither  than  an 
ordinary  pocket  knife,  to-wit:  A  pistol,  th(-n  pendiiie:  and  tlu*n  l>ein^ 
tried  beVore  a  jury  in  the  Cum InTland  Circuit  Court."    *    *     *     * 

It  will  he  seen  it  avers  the  accused  after  l>einj?s\vorn  upon  a  (S'riain 
trial  in  a  circuit  court  made,  as  a  witn*\>s,  the  allej^ed  fabe  >*tate- 
ment  to  the  jury.  Certainly  this  is,  in  substance,  a  statement  that 
he  was  sworn  as  a  witness  in  court  upon  that  trial.  .  It  ni«ins,  nnd 
can  only  mean,  that  the  oatii  was  administered  to  him  in  the  CDurst* 
of  justice  by  that  court.  The  words  used  are  sufficient  tf»  con  vt*y 
this  meaninj?  to  on<'  of  less  than  ordinary  understaudin«:.  It  is  true 
it  doe?^  not  say  whether  it  was  done  by  the  jud^e  or  the  clerk,  but 
an  oath  administered  by  the  latter  is  ordinarily  equivalent  to  iu 
beinjLT  done  by  the  former,  and  it  does  aver  that  he  was  sworn  upon 
the  JNIcComers  trial  in  the  Cumberland  Circuit  Court. 

While  a  certain  defcfree  of  particularity  is  needed  for  the  protection 
of  life  and  liberty  in  the  conduct  of  trials  of  persons  accu'-^e^l  of 
crime,  yet  this  should  only  be  so  far  extended  as  to  afTord  a  fair 
trial. 

The  matters  stalled  in  tlie  in^lictment  constituted  a  public  offence, 
and  this  opinion  is  ordered  to  be  certified  to  the  lower  court  as  the 
law  of  the  case. 


RAI.S()^'s    \DAi  A   V.   \Vjlli4MS,  &c. 
(Filed  Jan.  7.  1892— ^Vo/  fo  be  reported  A 

1.  FtaitdiihiU  conveyances — Aih-crsi'  fosscssicn—K  wife,  more  than  twenty 
years  njjo,  botight.  and  paid  for  with  her  own  meaus,  a  trsict  of  land,  and 
has  claimed  it  ever  since  as  her  own;  h»»r  vendor  made  no  conveyance  to 
her,  bat  she  has  occupied  the  land  with  her  husband  for  more  thrm  twenir 
years.  A  creditor  of  the  husband,  having  attempted  to  >;ubject  the  land  a*  tbe 
property  of  the  husband,  H<;Li  ^The  wife  is  entitled  to  the  laud,  notvith- 
standing  the  fact  that  the  husband  has  occupied  it  with  her  dnrini^  the 
twenty  years,  she  having  paid  for  it  before  the  husband  created  any  debt. 

2.  Evidence — In  this  action  the  wife  was  a  competent  witness  to  proTe  th» 
payment  for  the  land  out  of  her  own  means,  and  her  occupancy  of  it  under 
a  claim  of  right,  her  husband  not  having  testified  in  the  case. 
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J.  F.  Hajrer  and  Moore  &  Everett  for  appellant. 
H.  R.  Steinwender  and  R.  C.  Burns  for  appellees. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Jud$:e  Lewis. 

The  land  in  controversy  in  this  case  having  been  sold  as  the  prop- 
erty of,  underan  executi(#n  against,  Klisha  \Villian)s,  and  purchased 
by  the  plaintiff  in  the  execution,  who  was  Aman:la  K.  Ruison,  ad- 
ministratrix, with  tJie  will  annexed,  of  C.  L.  Ruison,  deceased, 
Julia  R.  Williams  and  her  husband,  said  Elisha,  brought  this 
action  to  set  aside  the  sale  and  enjoin  the  purchaser  from  disturbing 
her,  Julia  R.,  in  possession  of  the  land,  title  to  which  she  claimed. 

It  clearly  appears  that  many  years,  mcjre  than  twenty,  prior  to 
the  sale  under  the  execution,  and,  in  fact,  as  the  evidence  conduces 
to  show,  before  the  debt  of  the  testator  was  created,  the  land  was 
purchased  by  her  agent,  and  paitl  for  wholly  with  money  derived 
by  Julia  R.  Williams  from  her  father  and  first  husband,  that  was 
never  claimed  by,  or  at  any  time  reduced  to,  possession  by  her  hus- 
band, except  when  delivered  to  him  by  her  for  the  purpose  of  pay- 
ing it  over  to  the  person  from  whom  the  land  was  purchased.  It 
Heenis  no  conveyance  was  ever  made  by  her  vendor,  because  he  had 
never  himself  ac(iuired  a  papentitle,  but  no  question  is  made  of  his 
equitable  right  to  sell,  nor  of  actual  possession,  under  her  purchase, 
for  a  sufficient  length  of  time  to  make  the  title  perfect.  There  is  no 
evidence  tending  to  show  fraud  or  bad  faith  on  the  part  of  either 
busband  or  wife,  or  that  the  debt  of  the  testator,  or  any  other,  ex- 
isted against  Elisha  Williams  when  the  land  was  purchased  and 
paid  for  with  the  money  of  Julia  R.  Williams.  So  that,  if  her 
vendor  had,  at  «late  of  the  transaction,  made  to  her  a  deed  for  the 
lan<l,  there  would  have  existed  no  ground  whatever  lor  subjecting 
it  to  pay  debt  of  her  husband.  The  simple  question  then  is,  whether 
the  land,  having  been  purchased  and  paid  for  by  her  in  good  faith, 
aiul  without  prejudice  to  the  rights  of  any  existing  creditor,  she  can 
be  now  divested  of  the  title  made  perfect  by  actual  and  continuous 
claim  and  possession  by  her  from  the  (Jate  of  the  purchase?  It  is 
true  the  possession  of  the  land  was,  during  the  entire  period,  held  by 
her  husband  and  herself  jointly,  as  was  rendered  necessary  by  their 
marital  relations,  and  that  it  lias  been  used  for  the  support  of  both 
and  their  children.  Hut  the  evidence  shows  she  alone  owned  and 
claimed  the  land,  her  husband  never,  at  any  time,  setting  up  any 
ri^ht  in  himself  to  it,  or  exercising  any  acts'  of  ownership  over  it, 
except  in  virtue  of  his  marital  rights. 

Wf^  do  not  perceive  any  reason  whatever  for  now  subjecting  the 
land  to  pay  the  debt  in  question,  and  the  judgment  rendered  by  the 
lower  court,  in  accordance  with  the  prayer  of  the  petition,  was 
proper.  Counsel  make  a  question  of  the  competency  of  her  testl- 
niony ;  but,  as  the  husband  did  not  testify,  we  do  not  see  why  her 
evidence  should  be  rejected.  Moreover,  the  fart  of  the  purchase 
and  payment  for  the  land  with  her  nieans,  and  possession  and  claim 
of  the  land  by  her,  is  proved  substantially  by  other  witnesses,  while 
there  is  no  evidence  at  all  of  any  claim  or  right  of  her  husband,  ex- 
cept the  single  circumstance  of  their  joint  occupation. 

Judgment  affirmed. 

42 
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(•ARPENTKR  V.  CJOMMONWKAI.TH. 

iFiled  Jan.  7,  1892.) 

1.  A*/>///  of  kusihxnd  to  control  uufe  by  force — Whatever  may  hare  been  the 
doctrine  of  the  common  law,  by  which  the  separate  existence  of  the  wife 
was  denied,  the  courts  of  law  will  now  recognize  her  separate  existence,  so 
far  as  may  be  necessary,  to  fally  protect  her  from  the  ai^aanlts  of  her  hus- 
band or  another,  and  a  husband  has  no  right  to  coerce  his  wife  to  obey  hi* 
wishes  by  force  under  any  circnmstances. 

2.  Maliiious  cutting  oj  joifc  by  huskind—Instntctions  as  to  ins.mttv — On  the 
trial  of  appellant  for  the  raalicioas  cutting  of  his  wife  with  a  kuife^  the 
evidence  showed  no  clearly  his  sanity  at  the  time  of  the  commissiou  of  the 
offense,  that  the  court  properly  refused  to  instruct  the  jury  concerning;  rn- 
sanity. 

3.  Same—Eiiilencc — Evidence  of  previous  assaults  by  the  husband  npoa 
his  wife  were  competent,  because  they  conduced  to  show  whether  or  not  "he 
was  actuated  by  malice,  at  the  time  of  the  assanlt  and  cutting  with  the 
knife. 

Major  &  Dyas  for  appellant. 

AV.  J.  Hendrick  for  appellee. 

Appeal  from  BooVie  Circuit  Court. 

Opinion  of  the  court  by  Judgce  Pryor. 

The  appellant  was  convicted  in  the  Boone  Circuit  Court  of  niali* 
ciously  and  unlawfully  cutting  his  wife  with  a  knife,  with  intent  to 
take  her  life. 

It  ap])ears  from  the  testimony  that  the  married  life  of  thesepurtiei* 
had  been  any  thing  else  but  harmonious  for  some  time  prior  to  the 
attempt,  on  the  part  of  the  husband,  to  take  her  life,  and  the  wife 
was,  no  doubt,  contemplating  a  separati(m  at  the  date  of  the  unfor- 
tunate occurrence.  The  appellant  had  threatened  to  kill  her  If  she 
left  him,  and,  at  one  time,  thrust  a  cocked  pistol  in  her  face.  The 
accused  seems  to  have  been  disposed  all  of  his  life  to  have  his  outi 
way,  and  permitted  nothinjr,  if  he  could  prevent  it,  to  interfere  with 
his  will ;  would  use  profane  lang:uaj?e  to  both  his  father  and 
mother,  and,  when  reproved  for  his  conduct,  seems^not  to  have  felt 
conscious  that  he  had  done  wronjj.  He  was  fond  of  liquor,  and, 
when  intoxicated,  his  bad  passions  always  developed,  and  when  In 
this  con<lition  he  made  the  assault  upon  his  wife.  It  seems  that  the 
wife  had  been  absent  for  some  time,  and,  on  her  return,  a  friend  of 
hers,  Mrs,  Vest,  was  to  meet  her  at  Walton,  a  small  tow^n  in  the 
country,  and  take  her  to  her  (Mi-s.  Vest's)  home.  The  accused, 
however,  met  his  wife  and  sister,  and,  bavins:  a  two-horse  spring: 
wap:on,  insisted  on  taking  them  to  the  home  of  their  friend.  They 
consented  to  go,  and,  on  the  way,  he  was  constantly  abusin^r  her 
about  a  new  bonnet  she  had  purchased,  and  was  disrespectful  in 
everj-  way  fo  both  his  wife  and  her  sister. 

He  threatened  to  take  them  to  the  home  of  Vest,  and  then  return 
with  his  wife  to  his  brother's.  The  wife  decline^  to  go  with  him  to 
his  brother's,  he  insisting  that  she  should.  After  they  reached  the 
home  of  Vest,  all  three,  husband  and  wife  and  the  latter's  sister, 
were  invited  into  Mrs.  Vest's  room,  and,  after  beins;  there  for  a 
short  time,  the  accused  was  urgent  that  his  wife  should  go  with  him 
to  the  front  porch.  She  accompanied  him,  and,  again  refasini;  to 
go  with  him  to  his  brother's,  he  said  to  her,  '*  that  he  had  heard  she 
intended  to  leave  him,"  and  she  responded  by  saying,  *'  we  will 
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talk  about  that  some  other  Uiiie."  The  accused  then  saiiJ,  'Svlll 
^ou  kiss  me  good-bye?  '*  and  piacioK  his  left  hand  on  hor  loreliead, 
pushing  her  head  back,  deliberately  cut  her  throat  from  *  nr  to  eitr, 
the  bl()od  gushing  from  the  wound  in  a  large  stream,  and,  (mm  the 
testimony  of  the  sister,  who  heard  the  screams  of  the  wifi\  w;is 
3bout  making  a  second  thrust  with  his  knife,  that  was  prevt*iitHl  by 
her  timely  interference.    . 

This  attempt  to  take  the  wife's  life  was  without  any  palliiition  or 
excuse,  unless  her  refusal  to  comply  with  the  wishes  of  u  drunken 
Jiusband  justified  this  aggravated  wrong. 

She  was  neither  his  mistress  or  slave,  and  was  not  required  Uy  any 
Jaw,  humane  or  divine,  to  obey  the  mandate  of  a  cruel  iursimmi, 
devoid,  as  he  attempts  to  show  by  his  own  witnesses,  of  evc^ry  attri- 
bute of  true  manhood,  as  well  as  an  absence  of  afl  cuns^it'iitioiis 
feeling. 

There  are  only  two  legal  questions  involved  in  this  cn-c.  Whh 
the  cutting  done  with  malice  or  in  sudden  heat  and  nassiunv  If 
with  malice,  it  was  a  felony;  if  in  sudden  heat  and  passion,  it  wa>.  a 
misdemeanor.  These  two  propositions  were  presented  tiy  in-irye- 
■tions  in  such  a  manner  as  that  the  jury  could  not  havt"  Hiih  ti  to 
fully  comprehend  the  issue,  and  embraced  the  whole  luw  of  the 
case.  It  is  urged  that  some  instruction  should  have  been  ^aven  on 
the  subject  of  insanit3%  and,*  that  while  intoxication  is  no  t^xci*5^e  ror 
-crime,  the  condition  of  the  accused  might  be  considered  in  deter- 
mining whether  the  cutting  was  malicous  or  in  sudden  hent  sand 
passion.  That  the  accused  was  rational  there  can  be  no  doolit,  ami 
his  conduct  towards  his  wife  was  perfectly  consistent  with  u  charac- 
ter that  he  had  made  from  boyhood  up,  and  that  was,  to  have  his 
own  way,  regardless  of  consequences.  His  own  testimony  in  this  * 
-case  shows  him  not  to  be  so  unconscious  of  right  as  his  own  wit- 
nesses seem  to  think.  It  is  plain,  intelligent,  and  made  evidently 
with  a  view  of  avoiding  the  just  penalty,  of  the  law,  and,  rf  his 
mental  condition  is  to  be  tested  by  his  own  testimony,  there  can  be 
no  doubt  of  his  capacity  to  know  right  from  wrong,  and  thj^t  to  tukc* 
his  wife's  life  was  in  violation  of  law.  It  would,  in  our  opijiion,  be 
a  mere  mockery  of  justice  to  present,  by  an  instruction,  the  nues* 
•  tion  of  insanity,  upon  the  facts  of  this  case,  to  an  intelligent  jury. 

The  entire  proof  also  shows  that  he  was  sober  enougJi  to  fully 
comprehend  the  nature  of  his  act,  and  that  the  cutting  was  not  the 
sudden  outburet  of  passion  caused  by  momentary  excitement.  The 
excitement  began  at  Walton ;  it  continued  to  the  house  of  Ve*it. 
The  wife  was  invited  onto  the  porch  by  the  husband  with  knife  in 
hand,  and  a  question  propounded  to  her  by  the  accused  tliat,  if  not 
satisfactorily  answered,  must  result  in  her  punishment,  even  to  the 
taking  of  her  life.  It  was  a  fixed  purpose  on  the  part  of  the  lius- 
band,  and  the  testimony  is  all  one  way,  establishing  his  guilt  be- 
yond controversy.  The  accused  says  that  he  struck  at  his  wife  with 
his  knife  only  intending  to  frighten  her,  and,  she  failing  to  dodge, 
he  accidently  struck  her;  f/tat  he  had,  before  that  time,  mmk'  hfrl/e- 
lieve  he  was  going  to  hurt  her  when  she  refused  io  do  what  he  nanffd 
her,  and  found  it  a  good  plan  to  manage  her.  This  statement  of  the 
.accused  only  strengthens  the  testimony  of  the  wife  as  to  the  former 
treatment  by  the  husband,  all  of  which  was  competent  on  the  ques- 
tion of  malice,  and  was  properly  permitted  to  go  to  the  jury.  We 
have  read  this  testimony  with  much  care,  and  find  nothing  in  the 
record  from  which  any  blame  can  be  imputed  to  the  wife  of  the  ac- 
<!used.  This  record  furnishes  no  evidence  whatever  refleetingon 
the  wife,  hut,  if  it  did,  where  would  a  court  or  jury  find  any  justifl- 
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Cation,  however  despicable  the  wife,  for  the  husband,  because  she 
refused  to  gratify  his  wishes,  to  take  from  his  pocket  a  knife  and 
cut  her  throat.  The  crime  itself  is  conceded,  if  not,  the  facts  estab- 
lish it  beyond  any  doubt,  and  we  can  not  well  see  how  any  error  in 
an  instruction,  or  the  failure  to  g:ive  ftn  instruction,  could  have 
prejudiced  the  substantial  rights  of  the  accused.  M  would  b«^  diffi- 
cult for  this  court,  in  reference  to  the  sug:gestion  of  counsel  for  the 
appellant,  to  determine  judicially  the  extent  to  which  the  hus- 
band  may  go  in  controlling  the  conduct  and  action  of  the  wife,  and, 
at  the  same  time,  ignore  the  right  of  the  wife  to  control  the  action 
of  her  husband.  Nor  is  this  a  question  before  us.  The  issue  in  this 
case  is,  has  the  husband  the  legal  right  to  cut  the  wife's  throat  when 
she  refuses  to  obey  his  commands?  It  may  be  stated,  however,  that 
under  modern  legislation,  as  well  as  Judicial  opinions,  this  feature 
of  legal  unity  by  which  the  separate  existence  of  the  wife,  in  a 
legal  sense,  was  denied,  is  exploded.  Her  person  is  as  secure  as  that 
of  the  husband,  and  the  protection  offered  by  law  to  the  one  should 
not  be  denied  to  the  other,  in  fact,  courts  of  equity  have  always 
recognized  the  separate  existence  of  the  wife  in  reference  to  her  sole 
and  separate  estate;  and  to  say  that  a^court  of' law  will  recognize  ia 
the  husband  the  power  to  compel  his  wife  to  obey  his  wishes,  by 
force.  If  necessary,  is  a  relic  of  barbarism  that  has  no  place  in  an 
enlightened  civilization.  The  accused  has  been  given  a  fair  and 
impartial  trial.  His  case  was  heard  in  a  county  where  he  was  born 
and  has  lived  the  greater  part  of  his  life.  His  triers  were  good  men,, 
and,  in  considering  the  facts  of  this  case  when  making  up  their  ver- 
dict, have  certainly  tempered  justice  with  mercy. 
Judgment  affirmed. 


The  People's  Mutual  Assurance  Fund  of   Louisville   v» 

B  A  ESSE. 

{Filed  Xov.  24,  1891.) 

1.  Appeals  -/Vf'/Td'/;/^'-— Amended  answers  which  were  tendered,  but  rejected 
by  the  court,  and  which  were  not  made  a  part  of  the  record  by  order  of 
court  or  by  afi:reement  or  by  bill  of.  exceptions,  can  not  be  considered  on 
appeaL 

2.  Insnrnuce — Rif^his  of  policy  holders  under  contract  of  r-i-insurance — Under 
•  the  contract  between  the  Presbyterian   Mntnal  Assurance  Fund,  of  Louis* 

Tille  and  the  appellant  by  which  the  former  agreed  to  transfer  its  risks  to 
the  latter  and  the  latter  agreed,  under  certain  conditions,  to  issue  its  policy 
to  each  holder  of  a  certificate  in  the  former  in  good  standing,  all  holdern  of 
certificates  in  the  first  named  company  in  good  standing  were  entitled  to  a 
transferred  policy  in  the  appellant,  without  executing  any  *'  health  certifi- 
cate "  to  it. 

The  policy  under  which  appellee  claims,  shows   on   its  face  that  it  was  a 
transferred  policy,  and.  therefore,  it  is  no  defense  to   an  action  on  such 
.  policy  that  the  statements  in  the  **  health  policy*'  were  untrue. 

3.  Satne — Pleading— Kn  answer,  which  denies  that  a  certain  holder  of  a 
certificsate  in  the  first  named  company  was  in  good  standing  at  a  certain 
date,  is  insufficient;  the  facts  showing  that  the  certificate  holder  was  not  in 
good  standing  must  be  averred. 

In  this  case  a  denial  that  the  policy  sued  on  was  a  *'  transferred  risk  '*  ia 
unavailing,  because  inconsistent  with  the  statements  of  the  policy  issued  by 
the  defendant,  to  which  the  answer  refers,  there  being  no  allegation  of  fraud 
or  mistake  in  the  execution  of  the  policy. 
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Kohn,  Baird  &  Speckert  for  appellant. 
Dodd  &  Dadd  for  appellee. 
Appeal  from  Ijouisville  Chancery  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

In  188f)  fJijOOO  of  insurance  was  taken  out  in  the  Presbyterian  Mu- 
tual Assurance  J'und  of  Louisville,  Ky.,  upon  the  life  of  Anna  K. 
Baesse,  payable  to  her  husband,  the  appellee,  John  Baesse,  at  her 
death. 

The  policy  was  kept  in  force  by  the  rej?ular  payment  of  the  pre- 
mium, and  on  January  2o,  1888,  the  company  desired  to  quit  busi- 
ness. 

A  contract  was,  therefore,  then  made  between  it  and  the  appellant, 
The  People's  Mutual  Assurance  Fund  of  the  same  city,  by  which, 
in  consideration  of  the  first-named  company  turning  over  its  risks 
to  the  appellant,  the  latter  agfreed  **to  re-insure  all  the  present  exist- 
ing certihcates,  now  in  full  force,  which  have  been  issued  by  the 
first  party  to  certificate-holders  now  in  good  standing,  and  to  deliver 
to  each  of  said  certificate-holders  a  policy  of  insurance  in  the  party 
of  the  second  part,  the  said  certificate- holders  fi ret  agreeing  to  accept 
jsaid  policies  and  to  pay  the  party  of  the  second  part  for  insurance  at 
•  the  following  rates:    ***** 

"The  party  of  the  second  part  hereby  binds  itself  to  cause  to  be 
executed  and  issued  its  policy,  imnuKiiately,  to  each  holder  of  a 
certificate  in  the  party  of  the  first  part,  who  may  be  in  good 
standing  in  said  first  party,  accomi)anied  by  a  written  or  printed 
statement  or  agreement,  to  be  signed  by  said  certificate-holder,  ac- 
cepting said  policy  so  sent  him,  her  or  them,  but  in  no  case  shall  the 
party  of  the  second  part  be  liable  upon  the  policy  so  issued  until  the 
person  or  persons  to  whom  the  same  may  be  sent  shall  have 
signed  the  agreement  or  acceptance  aforesaid,  and  delivered  the 
same  to  the  party  of  the  second  part  at  its  office  in  Ijouisviile,  Ky., 
or  miiiied  thesame,  addrf»ssed  to  said  second  party  at  Louisville, 
Ky.,  within  one  week  from  the  receipt  of  said  policy. 

**The  party  of  the  first  part  binds  itself  to  pay  over  to  the  party  of 
the  second  part  all  money  received  by  it  upon  its  outstanding  certifi- 
cates from  and  after  this  date  in  all  cases  where  the  policies  of  the 
second  party  shall  be  accepted,  the  said  money  to  be  used  by  the 
second  party  in  protecung  the  risks  incurred  in  issuing  the  policies 
aforesaid." 

February  IG,  1888,  the  appellant,  at  the  instance  of  Anna  K. 
Beasse,  issued  a  policy  upon  her  life  for  $3,000,  payable  at  her  death 
to  her  husband.    8iie  died  November  14,  1888. 

This  action  is  to  recover  the  $3,(MK),  and  an  unearned  premium, 
•which  the  insured  paid  before  it  fell  due,  and  which  was  not  due  at 
her  death. 

A  demurrer  was  sustained  to  the  answer  and  judgment  rendered 
for  the  appellee  upon  the  pleadings  The  orders  In  the  case  show 
that  two  amended  answers  were  tendered,  and  rejected  by  the 
court.  They  can  not  be  considered,  however,  as  they  have  not  been 
copied  into  this  record. 

Indeed,  they  do  not  appear  to  have  been  made  a  part  of  the  rec- 
ord, either  by  agreement  or  bill  df  exceptions. 

The  defense,  which  the  appellant's  counsel  claim  is  presented,  is 
that  the  risk  taken  by  it  was  not  a  transferred  one  from  the  other 
company;  that  an   executed  policy  and  a  written  ac(*eptance  of  the 
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insurance,  to  be  s'lKned  by  the  assured,  were  sent  to  and  received  by 
her,  but  the  latter  was  not  returned  to  the  ccmipany;  that  thirteen 
days  thereafter,  and  when  she  had  forfeiteci  all  rijrht  under  the  con- 
tract between  the  two  companies  to  transferred  insurance,  »he  made 
pergonal  apf>Iicatioii  to  the  appellant  for  in.-jurance;  that  she  was 
then  rejected  as  a  transferred  risk,  but  received  as  a  member  upon 
the  faith  of  her  written  statement,  denominated  a  *'health  certifi- 
cate, then  made,  that  she  was  in  ^ood  health  and  free  from*  disease, 
which  was  untrue." 

All  this  is  not,  however,  by  any  means  set  up  in  the  answer. 

it  avei*s  that  a  bhwk  policy  was  sent  to  her,  tosrether  with  a  form 
accei)tinfj;  insurance  with  the  appellant,  and  which  she  should  have- 
sij^ned  and  returned  within  a  week,  but  which  she  did  not  do.  Un- 
der the  contract,  however,  she  was  entitled  to  an  executed  policy. 

But  even  if  the  api)(:»llant's  pleadinirs  avernd  all  that  is  claimed,, 
yet  the  admitted  averments  of  the  petition,  and  the  facts  shown  by  the 
undenied  exhibits  tiled  with  it,  as  well  those  filed  with  the  answer 
show,  as  an  admitted  fact,  that  the  poli'y  was  issued  under  and  by 
virtue  of  the  contract  between  the  two  companies,  by  which'  the  ap- 
pellant had  no  right  to  exact  any  statement  as  to  the  health  of  the- 
insured,  bui  was  bound  to  take  the  risk,  if  the  assured  was  in  ^ood 
standing  in  the  old  company  and  her  certificate  in  force  at  the  time 
of  the  making  of  the  contract  between  the  two  companies. 

The  policy  issued  by  the  appellant   shows  it  was  a  transfcrrecfc * 
risk. 

•  It  rei'ites:  **For  and  in  consideration  of  and  upon  the  faith  of  the 
statements  and  warranties  contained  in  the  application  for  Insur- 
ance to  the  Presbyterian  Mutual  Assurance  Fund,  *  *  *  which  is* 
hereby  referred  to  and  made  part  of  this  contract,'*  <fec.  No  reference,, 
whatever,  is  made  in  it  to  the  statement  then  made  by  the  assured^ 
called  the  **health  certificate,*'  which  is  Hied  with  the  answer  and 
which  also  shows  the  risk  was  a  transferred  one,  because  it  contdins- 
a  request  by  the  assured  to  transfer  her  insurance  in  the  original 
company  to  that  of  the  appellant.  It  shows  upon  its  face  that  it  was- 
not  an  apjilication  for  new  insurance.  The  undertied  exhibits  -show 
that  after  the  policy  of  the  appellant  had  been  delivered,  it  notified^ 
the  assured  upon  several  occasions  when  the  premiuuis  would  be- 
due,  and  that  it  received  three  quarterly  premiums  from  her  and 
receipted  to  her  for  them.  This  is  also  averred  in  the  petition,  and' 
not  denied  by  the  answer.  As  it  was  clearly  a  transferred  risk,  thu*^ 
would  have  operated  as  a  waiver  of  the  right  of  the  company  to  a 
written  acceptance  by  the  assured  of  the  insurance  within  x\  week 
after  the  receipt  of  an  executed  policy,  even  if  such  a  one,  together 
with  a  form  of  acceptance,  had  been  sent  to  her. 

The  conduct  of  both  parlies  show  that  it  was  accepted,  trans- 
ferred insurance. 

The  written  statement  of  the  assured  to  the  appellant  in  what  is 
called  the  ^'health  certificate,'*  that  she  desired  a  transfer  of  the  in- 
surance, was  an  acceptance  by  her  in  advance  of  insurance  with  the- 
appellant. 

In  addition  to  all  this  it  is  an  admitted  face  by  the  pleadings  that 
in  an  action  settling  the  affairs  of  the  Presbyterian  Mutual  Assur- 
ance Fund,  the  appellant  claimed  and  recovered  from  it  so  much  or 
the  insurance  premliihis  as  Hie  tirst-named  company  had  received,, 
but  which  it  had  not  earned  by  reason  of  the  transfer  of  its  insur- 
ance to  the  appellant,  and  this  claim  embraced  the  insurance  now  in^ 
contest.  This  shows  beyond  all  doubt  that  it  w^s  merely  transferred* 
insurance,  otherwise  the  appellant  would  not  have  been  entitled  tQ» 
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this  fund,  but  would  have  been  compelled  to  look  to  the  insured  for 
the  prennium. 

It  is  said,  although  the  policy  recites  it  is  issued  ujK)n  the  fHitb 
of  the  statements  of  the  insured  in  her  application  for  insurance  ii^ 
the  old  company,  and  no  reference  made  to  the  ** health  certiiimte'' 
then  signed  by,  her,  yet  that  an  additional  consideration  foritt?  issual 
may  be  shown. 

We  have,  houever,  an  undenied  contract  by  which  the  appt^lUint 
was  to  assume  the  risk  upon  this  life;  the  policy  recites  in  sub^t^ince 
that  it  is  issued  by  virtue  of  this  contract;  it  was  the  foundation  far- 
it;  it  is,  more  properly  speaking,  a  representation  than  the  Ktute- 
ment  of  a  consideration;  it  is  recited  in  particular  as  the  reason  for 
the  issurtl  of  the  policy;  the  claim  that  it  issued  upon  the  faith  tjf  the 
health  certificate  is  inconsistent  with  it,  and  the  expression  of  it  in 
the  policy  precludes  the  party  from  now  saying  that  it  was  issued 
for  a  different  reason.  The  denial  in  the  answer  that  it  was  trans- 
ferred insurance  is  unavailing,  because  it  is  inconsistent  with  tht* 
appellant's  statement  in  its  policy,  to  which  the  answer  refers,  and 
which  it  is  not  averred  was  made  by  mistake  or  through  fraud. 

The  averments  of  the  petition  show  the  insured  was  embraci  d  Ity 
the  contract  between  the  two  companies.  This  was  the  nuiti  rial 
matter  presented  by  it  for  issue.  The  answer,  when  analy/.tHl, 
makes  none.  It  does  not  deny  the  existence  of  the  contract,  or  state 
facts,  such  as  the  non-payment  of  premiu'ns,  showing  she  was  not 
in  good  standing  in  the  old  company  when  it  was  made.  Jt  does 
deny  that  she  then  had  such  standing,  but  this  is  merely  the  opin- 
ion or  conclusion  of  the  pleader,  and  is  insufficienr. 

The  admitted  facts,  under  the  pleadings  and  exhibits  filed  with 
them,  show  that  it  was  transferred  insurance  by  virtue  of  the  ron* 
tract  between  the  two  companies;  that  the  insured  had  incurred  no 
forfeiture,  and  the  demurrer  to  the  answer  was,  therefore,  proi>er]y 
sustained. 

Judgment  affirmed. 


Hamilton  v.  Colk,  &r, 

(Filed  Jan,  9,  181)2— i\'o/  to  be  report uL) 

Conclusiveness  of  jinigtHi'ut  —Releast'  of  icmlor's  lien  obtained  by  fraud  Appel- 
lant  was  a  party  to  the  suit  in  which  judgment  was  rendered,  recitui|t^  ilml 
her  lien  on  the  land  therein  ordered  to  be  sold,  had  been  released,  and  tht^ 
appellees,  who  porchased  the  land  at  the  sale  made  in  pursuance  tif  th^ 
judgment,  are  entitled  to  the  laud  free  of  all  claim  on  appellant's  part  to  *i 
lien  thereon,  so  loitg  as  tl)e  judgment  stands  unreversed.  If  the  relertf^e  of 
the  lien  was  obtained  by  the  fraud  of  appellant's  brother,  in  whom  fitie  con- 
fided, she  should  be  the  sufferer  rather  than  the  innocent  purchaser. 

C.  C.  Farleigh,  Chapeze  Wathen  and  Thos.  H.  Hamilton  forappel* 
lant. 

Jno.  Allen  Murray  and  J.  W.  Lewis  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  plaintiff  below  attempted,  by  this  proceeding,  to  enforce  a 
lien  for  purchase  money  notes  due  her  by  her  brother.  The  lien  had 
been  retained  in  the  deed  conveying  the  land  to  Mrs.  Caldwell^  tht^ 
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wife  of  plaintiff's  brother.  This  land  had  pa.ssed,  by  sale  and  con- 
veyance, to  third  parties,  who  claim  to  be  innocent  purchasers,  or 
rather,  who  set  up  as  a  defense  the  release  of  the  lien  by  the  plain- 
tiff, for,  if  there  has  been  no  release,  there  is  no  obstacle  in  the  way 
of  enforcing:  the  lien  as  it  was  retained  by  the  express  terms  of  the 
deed  to  Mrs.  Caldwell. 

The  principal  plaintiff,  after  the  conveyance  of  her  land,  married 
R.  1).  Hamilton.  Prior  to  her  marriage  she  had  been  in  delicate 
health  for  manj-  years,  and  resided,  with  her  brother,  to  whom  she 
•  intrusted  the  transaction  of  all  her  business,  and  in  whose  integrity 
she  had  the  utmost  confidence.  The  land  conveyed  had  been  inher- 
ited by  her  from  her  father,  and  embraced  her  entire  patrimony. 
After  the  sale  of  this  land,  which  was  a  portion  only  of  a  well  de- 
fined tract,  others  being:  interested  who  were  infants,  a  petition  was 
filed  in  the  Meade  Circuit  Court  for  a  sale  of  the  entire  land,  on  the 
ground  that  it  was  indivisible.  It  appears  that  the  plaintiff,  Mre. 
Hamilton,  had  filed  a  petition  in  that  action  to  be  made  a  party, 
and  had  signed  and  acknowledged  a  release  of  her  lien,  as  against 
this  land,  in  order  that  the  purchasers  might  obtain  a  perfect  title, 
and  the  judgment  rendered  in  the  case  recites,  that  the  lien  had 
been  released.  Mrs.  Hamilton  (then  Caldwell)  denies  that  she 
ever  exwnUed  any  such  release,  or  was  a  party  to  the  action  by  her 
procurement,  or  in  any  other  way,  and  that  her  brother,  at  all  times 
after  the  sale  under  the  judgment,  informed  her  that  the  lien  still 
existed,  and  asked  her  not  to  interfere  with  the  purchasei-s,  as  he 
would  see  it  paid.  The  relene  seems  to  have  disappi^ared  from  the 
record,  but  in  what  manner  is  not  made  apparent,  but  it  was  in  the 
papers  of  the  original  action  when  the  present  suit  was  instituted, 
as  is  shown  by  the  testimony  of  plaintiff's  counse^and  others,  and 
there  is  testimony  conducing  to  show  that,  from  the  inspet'tion,  they 
gave  the  signature  to  the  release,  they  were  satisfied  by  comparison 
with  the  genuine  signature  of  Mrs.  Hamilton,  then  Caldwell,  that 
she  never  signed  it.  The  rele.ise,  therefore,  was  in  the  papers.  The 
judgment  for  the  sale  of  the  land  was  notice  to  the  purchasers  that 
the  lien  had  been  releasetl,  and,  while  this  recital  could  not  have  de- 
priveil  the  appellant  of  her  lien,  unless  slie  was  a  party  to  that  pro- 
ceeding, It  does  appear  that  she  was  a  party  to  it,  and  that  judgment 
stands  unreversen.  If  the  plaintiff  was  imposed  on  by  her  brother, 
it  was  the  result  of  a  misplaced  confidence  that  must  result  in  her 
sustaining  the  loss,  and  not  these  appellees,  who  bought  this  land 
and  paid  their  money  for  it.  Besides,  the  brother  of  the  plaintiff 
swears  that  the  latter  knew  all  about  it,  and  executed  the  release, 
and  in  that  he  is  sustained  by  the  testimony  of  the  imrty  who  took 
the  acknowledgment  and  saw  the  plaintiff  execute  it.  He  >tands 
in  this  case  entirel^'^  disintere.3ted.  He  knew  both  T.^aldwell  and  his 
sister,  and  he  swears  that  the  two  came  to  his  oftice,  and  the  release 
was  executed  in  his  presence  by  the  plaintiff,  and  acknowledged  by 
her,  and  that  he  so  certified.  This  witness  lived  in  Indiana,  in  a 
small  town  nearly  opposite  where  the  plaintiff  and  her  brother 
lived,  and  the  fact  of  her  having  gone  to  Indiana  to  execute  the 
paper,  instead  of  the  couaty  seat  of  her  own  county,  is  explained 
for  the  reason  that  it  was  more  convenient  to  the  parties  than  the 
county  seat,  and  at  a  point  where  the  parties  were  in  the  habit  of 
trading  and  transacting  their  business..  There  is  but  little  doubt  as 
to  the  execution  of  the  release,  and,  in  our  opinion,  the  chancellor 
below  acted  properly  in  declinintj  to  enforce  the  lien. 

Judgment  affirmed. 
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Stafford  v.  Commonwealth. 
{Filed  J,aa.  9,  1892— A^o^  to  be  reported.) 

1.  change  0/ venue— T\\e  decision  of  the  trial  coart  on  the  motion  for  a 
change  of  renne  wa»  folly  anthorized  by  the  evidence. 

2.  Criminal  law — Motion  for  neiv  ttial — In  the  absence  of  11  bill  of  excep- 
tions  showing;  what  evidence  was  heard  on  the  trial,  this  conrt  i.s  unable  to 
determine  whether  or  not  the  motion  for  a  new  trial  should  have  been  sas- 
tained.  and,  therefore,  the  decision  of  the  lower  court  will  not  be  re- 
versed. 

W.  L.  Porter  for  appellant. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judjjre  Bennett. 

The' appellant  was  convicted  of  the  crime  of  horsestealing:  in  the 
Barren  Circuit  Court.  Upon  this  appeal  he  relies  upon  two  grounds 
for  rever}«al,  to-wit:  The  court  erred  in  not  grantinj^:  him  a  change 
of  venue,  and  erred  in  overrulinu:  his  motion  for  a  new  trial. 

As  to  the  first  named  ground,  it  is  sufficient  to  say  that  the  court 
heard  the  evidence  pro  and  con,  and  decided  that  the  appellant 
could  have  a  fair  and  impartial  trial  in  Barren  county.  Jt  appears 
to  us  that  the  evidence  fully  authorized  the  <  ourt  to  come  to  that 
conclusion. 

In  answer  to  the  second  contention,  it  is  sufficient  to  say  that  the 
bill  of  exceptions  does  not  contain  the  evidence  ddduced  on  the  trial 
of  the  cause,  and  we  do  not  know  but  what  the  witnesses  mentioned 
in  the  affidavit  testified  before  the  jury.  If  they  did,  the  sting: 
complained  of  was  taken  out,  and  it  dot>s  not  appear  that  they  did 
not.  It  frequently  happens,  in  such  cases,  that  the  witnesses  do  ap- 
pear and  testify  before  the  jury,  and,  assjiid,  for  an^'  thing  that  ap- 
pears in  the  record,  they  appeared  and  testified  in  this  case. 

The  judgment  is  affirmed. 


Stivaiit  v.  Stamper. 
{Filed  Jan,  9.  1892— iVo/  to  be  reported.) 

Breacii  of  warrnn/y — Dismissal  of  action^  btcause  of  tic/ov  of  flaintiff  in  filing 
reply — Although  the  plaintiff  delayed  for  an  unreasonable  lime  the  ofTerinijr 
of  hia  reply,  yet  the  order  of  court  refusing  to  permit  the  reply  to  be  filed, 
and  di8mi88ing  the  action  was  erroneous,  becaupo  the  annwer  did  not  contain 
any  averments  that  rendered  a  reply  necessary. 

In  an  action  for  a  breach  of  warranty  an  answer,  which  does  not  deny 
the  execution  of  the  deed,  as  averred  by  plaintiff,  and  avers  no  fraud  or 
mistake  in  its  execution,  is  insufficient,  although  it  alleged  that  defendant 
did  not  intend  to  convey  the  boundary  mentioned  in  the  deed,  and  erred  as  to 
the  boundary. 

J.  C.  Wickliffe,  \V.  J.  Ilendrick  and  R.  Ueid  Rt);<ers  for  appel- 
lant. 

Jno.  L.  Scott  for  appellee. 

Appetil  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Jud^s^e  Pryor. 
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This  aotion  was  instituted  in  the  Letcher  Circuit  Court,  alleging  a 
breach  of  warranty  in  a  deeci  purporting  to  convey  to  the  plain tiflT 
13,000  atTes  of  lanci,  wheti  there  was  only  6,500  acres  within  the 
boundary. 

The  language  of  the  deed  is  ambiguous,  if  we  are  to  judsre  of  its 
recitals,  as  set  forth  in  plaintiff's  petition,  as  the  deed  itself  has  not 
accompanied  the  record  or  made  part  of  it.  At  the  next  term  of 
the  court  from  the  filing  of  tlie  petition,  the  defendant  tiled  his  an- 
swer, and  several  terms  passed  before  any  reply  to  the  answer  was 
ofiered,  but  before  any  submission  was  made  the  plaintiff  tendered 
his  reply,  with  an  affidavit  that  he  had  been  unable  to  attend  court, 
on  account  of  sickner^s,  and  that  he  could  not  obtain  an  attorney  at 
home  to  iro  to  Whitesburg  to  attend  to  his  case.  The  filing  of  there- 
ply  was  denied,  a  continuance  refust-d  and  the  action  dismissed. 

There  was  great  lae-hes  on  the  part  of  the  plaintiff,  and,  perhaps, 
no  sufficient  reason  as^^igned  for  the  long  delay  in  filing  the  reply. 
The  trouble  arising  in  the  nji.nd  of  the  court  is  as  to  the  necessity  for 
a  reply.  We  find  no  allegati<m  of  fraud  or  mistake  in  the  answ^er^ 
but  the  mere  assertion  that  the  d'/fendant  did  not  intend  to  convey 
as  much  land  as  the  plaintiff  says  he  agreed  to  convey. 

He  denii^s  it  is  true  that  he  wiirranted  that  there  was  l;3,000  acres 
of  land  in  tiie  tract,  and  says  that  he  erred  by  the  boundary.  There 
is  no  pretense  that  he  did  not  know  wh»t  the  deed  contained,  and 
that  must  show  whether  a  certain  boundary  was  sold  for  a  certain 
sum,  or  a  boundary  containing  so  many  acres.  The  draftsman  of 
the  answer  seems  to  have  ignored  the  deed,  or  else  is  willing  that 
its  contents  shall  settle  the  rights  of  the  parties  It  seems  to  us  that 
neither  party  was  ready  to  submit  this  case,  but,  as  the  plaintiff 
seems  to  have  conceived  a  reply  necessary,  and  brings  the  case  to 
this  court  on  that  question,  we  will  reve»^e  the  judgment  on  that 
ground,  and  the  defendant,  if  he  desires,  or  ran  do  so,  should  bo  al- 
lowed to  remodel  his  i)leadings. 

A  similar  action  was  at  one  time  instituted  in  the  Clark  Circuit 
Court  by  the  same  parties  and  for  the  same  purj>ose.  The  summons 
was  sent  from  Clark  to  Letcher,  and  servetl  on  the  defendant.  The 
case  was  brought  to  this  court,  and  it  was  held  that  the  court  in 
Clark  had  no  jurisdiction  of  the  person  of  the  defendant.  This  was 
the  question  decided,  and  left  the  plaintiff  to  sue  the  defendant  in 
Letcher,  or  where  he  could  get  personal  service. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion. 


Mattin(U.y  v.  L.  &  N.  K.  R.  Co. 

{Fifed  Jan.  9,  1892.) 

Aiiiofis — A  plaintiff's  action  was  disniiBRed  without  prejadfce  because  he 
failed  to  appear  when  his  ca83  waR  called  for  trial.  Subsequently,  on  plaint- 
iff's motion,  order  dismissing  action  without  prejadice  was  set  aside,  on 
condition  that  plaintiff  pay  all  costs  within  sixty  days,  which  he  failed  to 
do.  Plaintiff  instituted  another  sait  on  same  cause  of  action,  and  defendant 
pleaded  in  bar  the  order  dismissin^r  first  suit.  Ileitf — The  dismissal  of  finit 
suit  without  prejadice,  and  subsequent  order  that  plaintiff  pay  costs,  and 
his  failure  to  do  so,  was  no  bar  to  second  suit,  and  demurrer  to  answer 
ouf^ht  to  have  been  sustained. 

Geo.  S.  Fulton  for  appellant. 
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Jno.  S.  Kelley  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  plaintiif  failed  to  appear  in  the  court  below  whon 
his  case  was  called  for  trial,  and  the  action  was  dismissed  without 
prejudice. 

On  a  subsequent  day  of  the  term  he  appeared,  and  the  court,  on 
his  motion,  set  aside  the  order  of  dismissal,  conditionetl  upon  tlix" 
payment  of  all  costs  by  him  within  sixty  days  from  the  time  Hm 
order  was  made.  This  the  plaintifl"  failed  to  do,  and  instituted  an- 
other action  for  the  same  cause  alleged  in  the  first  action.  Tlu*  di'* 
fense  ap|>eared  in  the  last  action  and  pleaded  in  bar  the  disniis>:i! 
of  the  first  action.  The  plea  was  sustained.  The  defense  was  neither 
good  as  a  plea  in  bar  or  in  abatement.  The  failure  to  pay  the  (*o>ts 
left  the  plaintiff  in  the  condition  he  was  before  the  order  of  dis- 
missal was  set  aside.  There  was,  in  fact,  no  order  setting  asidt'  tht* 
order  dismissing  the  case  without  prejudice.  The  order  was  c(*n- 
ditioned,  and  to  take  eflect  upon  the  payment  of  costs,  and  thi?^  wm^ 
never  done,  so  the  order  of  dismissal  stands  as  originally  nindi'. 
When  the  defense  was  filed,  or  before,  the  clerk,  having  failed  to  ro- 
docket  the  original  case,  the  plaintiff  moved  that  he  might  re-duck f*fc 
it,  for  the  purpose  alone,  and  no  other,  of  dismissing  without  tiri*ju- 
dice.  This  was  needless,  as  the  order  of  dismissal  had  already  im^n 
made.  The  demurrer  to  the  answer  should  have  been  sustaimd. 
There  is  a  statute  requiring  the  payment  of  costs  within  forty  dnyn^ 
when  a  new  trial  is  granted  upon  the  payment  of  costs,  but  it  tUw^ 
not  affect  this  case,  as  the  time  was  fixed  by  the  court  in  which  Iho 
payment  was  to  be  made. 

The  judgment  is  reversed,  and  remanded  for  proceedings  coiii^is- 
tent  with  this  opinion. 


:McBraykr  v.  COIIKN. 
(Fifed  Jan,  14,  1892.) 

1.  Auct tourer  is  uqent  of  both  -reniior  and  purchascf — The  noctioneer  at  k  pub- 
lic sale  is  the  aj^ent  of  both  the  vendor  and  the  purchaser,  whether  the  thtiij^ 
sold  be  real  or  personal  property. 

2.  Same — Contrails — The  memorandum  of  the  sale  of  a  farra  made  irtiiiie- 
diately  after  it  was  "knocked  off  "  to  the  hip^hest  bidder,  was  "313  acr*'*  Ht 
f20  per  acre,  to  Capt.  McBr.iyer.  I  certify  the  above  is  correct.  T^  D. 
English.'^  It  is  well  settled  that  such  memorandara  may  be  consideveJ  in 
connection  with  the  advertisements  of  the  sale,  and  this  memorandum,  to- 
gether with  the  advertisement,  sufficiently  identifies  the  land,  and  is  a  rtiilli* 
cieut  memorandum  of  the  contract  of  sale  to  authorize  the  enforcemetti  uf 
it  against  either  the  vendor  or  the  purchaser. 

The  mere  fact  that  the  memorandum  of  the  auctioneer  was  written  in  a 
book  owned  and  retained  by  the  vendor,  does  not  affect,  in  any  manner^  this 
validity  of  the  memorandum  or  of  the  sale. 

3.  Right  of  vendor  to  recover  dainn^es  from  bidder  for  failure  to  comply  7uith  it*H* 
tract  of  safe— V^hisn  the  bidder  left  the  land  immediately  after  the  salt*,  find 
on  being  visited  by  the  vendor  on  the  next  day  and  offered  a  good  titl*'^  iu 
the  land,  according  to  the  terms  of  purchase,  free  from  all  incumbrnnres, 
denied  he  had  bid  on  the  land  and  ignored  his  contract  entirely,  it  whb  un- 
necessary for  the  vendor  to  execute,  acknowledge  and  tender  to  the  purohnsier 
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a  deed  of  conveyance  before  institntin^suit  to  recover  the  damages  incarred 
by  the  failure  of  the  purchaser  to  comply  with  the  terms  of  his  bid,  and  in 
such  snit  the  purchaser  can  not  avaU  himself  of  the  defense  that  the  land 
was  encumbered  with  a  mortgage  of  record. 

4.  Same  -Measure  oj  damages— The  purchase'*  of  land  sold  at  pnblic 
auction,  having  failed  to  comply  with  the  terms  of  his  bid  and  accept  the 
land,  in  an  action  by  the  vendor  to  recover  damages,  the  measure  of  dama- 
ges is  the  difference  between  the  price  bid  at  the  first  sale  and  at  a  second 
pnblic  sale,  made  in  a  prudent  manner  and  in  good  faith,  and  in  addition 
thereto,  the  cost  and  expense  of  the  second  sale. 

Win.  Lindsay  for  appellant. 

C.  W.  Hardin  and  D.  W.  Lindsey  for  appellee. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Cohen  brought  this  action  against  McBrayer  to  recover  the  differ- 
ence between  the  amount  for  which  ulaintitf 's  tract  of  land  was  tirst 
publicly  sold,  when,  as  alleged,  it  was  by  the  auctioneer  knocked  off 
to  defendant  at  his,  the  highest,  bid,  of  $20  per  acre,  and  amount,  at 
fl7.r)0  per  acre,  it  was  sold  for  at  the  second  public  sale,  which,  as 
alleged,  was  made  in  consequence  of  defenda tit's  refusal  to  comply 
with  the  terms  of  his  bid,  and  also  comjK^nsation  for  expense  and 
trouble  incurred  by  reason  of  the  second  sale. 

Though  defendant  denied  in  his  answer  he  did,  as  slated  in  the 
petition,  bid  for  the  land,  we  think  the  evidence  satisfactorily  shows 
he  not  only  bid  the  i)rice  mentioned,  but  the  land  was  in  his  hear- 
ing, and,  by  his  consent,  knocked  off  to  hiu)  by  the  auctioneer. 
Besides,  that  issue  of  fact  was  distinctly  submitted  to,  and  deter- 
mined by,  the  jury  in  favor  of  the  plaintiff.  The  main  question 
then  is,  whether  the  contract  set  out  and  relied  on  in  the  petition  is, 
under  section  1,  chapter  22,  General  Statutes,  mutually  binding  on 
the  parties  and  t^nforcible  by  either.  That  part  of  the  section  appli- 
cable to  this  case  is  as  follows:  **  No  action  shall  be  brought  to 
charge  any  person,  upon  any  contract,  for  the  sale  of  real  estate,  un- 
less the  contract,  or  some  memorandum  or  note  thereof,  l)e  in  writ- 
ing and  signed  by  the  part^'  to  be  charged  therewith,  or  by  his 
authorized  agent." 

Though  the  contract  in  question  was  not  formally  reduced  to  writ- 
ing and  signed  by  the  respective  parties  in  person,  it  appears  that 
immediately  after  the  land  was  knocked  off*  to  defendant,  the 
auctioneer  signed  the  following  memorandum:  '*  313  acres,  at  $20 
per  acre,  to  Capt.  McBrayer.  I  certify  the  above  is  corrc't.  Oct.  10, 
1888.  T.  1).  English;"  which  must  be  regarded  sufficient  written 
memorial  of  the  contract  to  bind  the  purchaser  and  likewise  s*>ller. 
For  it  has  been  decided  by  this  court  that  the  auctioneer  is  to  be 
ordinarily  treated  as  agent  of  both  seller  and  purchaser  of  real,  as 
well  as  personal,  property  sold  by  him.     Gill  v.  Hewitt,  7  Bush,  10. 

But  it  is  argued  by  counsel  the  contract  is  not  en  forcible  for  the 
following  reasons:  First,  that  the  land  is  not  sufficiently  described 
in  order  to  indejilify  it.  AVithout  stopping  to  consider  whether  the 
description  contained  in  the  memorandum  would  be  alone  such  as 
to  justify  enforcement  of  the  contract,  there  can  be  no  doubt  of  the 
identity  of  the  land,  having  been  rendered  certain  by  reference  to 
the  printed  advertisement  of  the  sale  previously  made,  which,  as 
held  in  Gill  v.  Hewitt,  may  be  considered  in  connection  with,  and 
in  aid  of,  the  auctioneer's  memorandum  in  identifying  the  land  sold. 
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Though  it  WHS  stated  in  the  petition  one  of  the  printed  hand-bills  of 
the  sale  was  liled  as  an  exhibit,  it  does  not  appear  in  the  transcript 
before  us.  But  that  omission,  whether  fault  of  the  plaintiff  or 
clerk,  is  not  material ;  for  the  contents  of  the  advertisement  were 
set  out  in  the  petition  and  verified  by  the  proof. 

The  second  objection  to  the  validity  and  efficacy  of  the  memor- 
andum is,  that  it  was  made  in  a  blank  book  belon^inp:  to  the  plain- 
tiff, and  left  in  his  possession.  It  does  not,  however,  seem  to  us 
that  position  is  tenable,  because  possession  of  the  seller  of  written 
evidence  of  such  contract  does  not  have  the  effect  to  relieve  him 
from  his  oblijjation  thereby  imposed  upon  him,  nor  deprive  the  pur- 
chaser of  his  right  to  have  it  enforced.  Tn  this  case  no  attempt  was 
made  by  Cohen  to  deny  or  avoid  the  contract ;  'besides,  the  auctioneer 
made  and  took  away  with  him  a  duplicate  of  the  memorandum, 
which  he  held  for  the  benefit,  and  subject  to  deniand,  of  McBraryer, 
the  purchaser. 

The  court  instructed  the  jury,  substantially,  as  follows:  That  if 
the  land  of  plaintiff  was,  on  October  10,  1888,  knocked  off  to  de- 
fendant, at  the  price  of  $20  per  acre,  and  he  was  the  last  and  highest 
bidder,  and  immediately  afterwards  the  auctioneer  sigfned  a  mem- 
orandum in  writing  of  said  sale,  and  then  plaintiff'  was  ready,  able 
and  willing  to  make  defendant  a  good,  sufficient  and  unincumbered 
title  to  the  land,  and  offered  to  do  do  so,  and  defendant  refused  to 
accept  the  land  when  thus  offered,  and  plaintiff*  was,  by  reason  of 
said  refusal,  compelled  to  re-advertise  and  re-sell  said  land  at  public 
outcry  to  the  highest  bidder,  and  at  Siiid  subsequent  sale  the  land 
brought  less  than  the  last  bid  of  defendant  at  the  former  sale,  then 
the  plaintiff'  was  entitled  to  recover  the  difference  between  the  first 
and  second  sale,  and  necessary  expense  of  the  last  sale. 

It  is  made,  in  argument,  an  objection  to  that  instruction,  that  it 
left  the  jury  the  ri^ht  to  determine  what  constituted,  in  meaning  of 
the  statute,  a  memorandum  in  writing.  That  position,  we  think, 
is  incorrect,  because,  fairly  construed,  the  instruction  submitted  to 
the  jury  the  simple  question  of  fact,  whether  the  particular  mem- 
orandum set  out  in  the  petition,  and  attempted  to  be  proved,  was, 
immediately  after  the  sale,  signed  by  the  auctioneer,  and  the  jury 
could  not  have  reasonably  understood  they  were  insti-ucted  to  de- 
termine whether  such  memorandum  was  a  sufficient  memorial  of 
the  contract. 

Defendant  asked,  but  was  refused,  an  instruction  to  the  effect  that 
it  was  not  incumbent  on  him  to  comply  with  the  terms  of  the  pur- 
chase, unless  plaintiff  had  a  good,  fee-simple,  unencumbered  title  to 
the  land,  and  produced  a  deed  therefor,  duly  executed  and  acknowl- 
edged, and,  further,  that  before  plaintiff  could  require  of  defendant 
compliance  with  the  terms  of  the  purchase,  it  was  his  duty  to  cause 
a  release  of  the  mortgages,  with  which  it  appears  the  land  was  en- 
cumbered. 

The  evidence  shows  that,  immediately  after  the  sale,  defendant 
left  the  place  and  went  to  his  home  in  Lawrenceburg,  without  either 
applying  for  a  memorandum  of  the  sale,  or  affording  plaintiff  an 
opportunity  of  tendering  a  deed,  even  if  he  had  been  then  ready  to 
do  so,  which,  of  course,  was  not  contemplated,  nor  indispensable, 
and  that  plaintiff,  on  the  next  day,  went  to  the  place  of  defendant's 
residence,  and  offered  to  make  a  good  title  to  the  land,  according  to 
the  terms  of  purchase,  freed  from  all  encumbrances,  but  defendant 
then  denied  he  had  bid  for  the  land,  and  ignored  the  contract  en- 
tirely. 

We,  therefore,  think  that,  in  view  of  plaintiff 's  offer  to  make  a 
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good  arid  unencumbered  title,  and  defendant's  refusal  to  comply  or 
accept  compliance  with  the  terms  of  the  contract,  or  to  even  recog-  | 

nize  existence  of  it,  it  was  not  a  material  inquiry  whether  the  land  ' 

was  encumbered  with  mortfifatres  or  not,  nor  was  it  necessary  for  I 

plaintiff  to  execute  and  tender  a  deed,  in  order  to  maintain  the  | 

action. 

Defendant  also  asked  the  court  to  instruct  the  jury  that  the  meas- 
ure of  damages  is  the  difference  in  the  value  of  the  land  October  8,  j 
1888,  date  of  first,  and  November  18,  1888,  date  of  second  sale,  to- 
gether with  cost  of  advertising  and  making  se(*ond  sale,  which  in- 
struction the  court  likewise  refused  to  give.  Of  course,  the  difference 
in  the  actual  value  of  the  land  at  these  two  dates  was  not  apprecia- 
ble, and,  consequently,  the  effect  of  that  instruction  would  have  •! 
been  to  withhold  from  plaintiff  all  benefit  and  advantage  of  his 
contract  with  defendant,  and,  without  reason,  exempt  the  latter,  to 
a  great  extent,  from  liability  for  breach  of  it. 

It  seems  to  us  the  true,  in  fact  only  practiciible,  criterion  of  re- 
covery in  this  case  is,  in  addition  to  the  cost  and  expense  of  the 
second  sale,  the  difference  between  the  amount  which  defendant  bid 
at  the  first  sale,  and  became  legally  bound  to  pay  for  the  land,  and 
the  highest  bid  obtained  at  the  second  sale,  which  should,  and  ap- 
pears to,  have  been  made  publicly,  with  reasonable  care  and  dili- 
gence, in  good  faith,  and  after  being  duly  advertised. 

It  is  nof  to  be  assumed  that  the  land  brought  at  the  first  sale  more 
than  its  actual  value,  or  at  the  second  less  than  Its  value.  On  the 
contrary,  for  obvious  reasons,  the  first  public  sale  of  land,  when 
fully  advertised,  is  generally  made  under  more  favorable  circum- 
stances than  subsequent  ones,  and,  in  this  case,  the  firet  sale,  by 
reason  of  personal  proi>erty  being  offered  at  the  same  time,  was  cal- 
culated to  attract  a  greater  number  of  bidders  than  attended  the 
second. 

But  be  that  as  it  may,  neither  the  contract  right  of  the  plaintiff, 
nor  liability  of  defendant,  is  at  all  affected  by  that  question.  The 
actual  loss  incurred  by  plaintiff,  without  his  fault,  on  account  of 
breach  of  the  contract  by  the  defendant,  is  the  measure  of  damages 
in  this  case,  and  as  the  jury  was,  we  think,  properly  instructed  as  to 
the  mode  of  fixing  the  amount,  the  judgment  is  affirmed. 


(^OLLiNs,  «&c.  V.  C,  N.  O.  i&  T.  P.  Rv.  Co. 
(/  lied  Jan,  9,  1892— i\^o^  to  be  reported."^ 

3 .  Willful  neglect  is  a  reckless  indifference  to  the  safety  of  the  pobUc  or 
an  intentional  failure  to  perform  a  manifest  doty. 

2.  Duty  of  employes  of  railroad  company  to  extinguish  afire  of  its  property — A  ma- 
chinist employed  in  the  shops  of  a  railroad  was  also  chief  of  a  volnnteer  fire 
company  organized  by  the  employes  of  the  railroad  to  protect  its  property. 
The  road  furnished  the  fire  company  apparatus,  allowed  its  members  certain 
time  for  drilling  during  working  hours  without  deducting  from  their  wages 
for  the  time  so  consumed,  and  granted  the  chief  of  the  company  certain 
other  privileges.  In  this  action  it  is  held  that  it  was  the  duty  of  the  ma- 
chinist to  aid  in  extinguishing  fires  upon  the  railroad's  premises,  and  while 
so  en^a^ed  be  was  acting  as  its  employe. 

2.  Same —  Willful  neglect — The  machinist  having  been  killed  by  an  explo- 
sion of  gas,  while  assisting  to  extinguish  a  fire  in  the  railroad  gas  house,  in 
this  action  by  his  wife  and  children  to  recover  on  the  ground  of  willfoL  neg- 
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lect,  ffcU—ThKi  the  railroad  was  frailty  of  110  willful  neglect  in  covering  its 
gas  house  with  a  tar  roof  iD2^tend  of  a  metal  one,  or  in  building  the  reeer- 
voirs  for  its  gas  near  the  fires  under  the  gas  retorts. 

Hallam  &  Myers  for  appellants. 

C.  B.  8iinrall  and  Simrall  &  Mack  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Frank  Collins,  while  assisting  to  extinguish  a  fire  in  the  gas  house 
of  the  appellee,  was  so  iniured  by  the  explosion  of  a  gas  tank  that 
he  died  in  a  few  days.  His  widow  and  infant  child  sue  lor  damages, 
claiming  that  when  so  engaged  he  was  in  the  service  of  the  railroad 
company,  and  that  his  death  resulted  from  its  willful  negligence  in 
constructing  and  maintaining  gas  works  of  an  imperfect  and  dan- 
gerous character. 

At  the  close  of  the  appellant's  testimony  the  court  peremptorily 
instructed  the  jury  to  nnd  for  the  appellee,  and  the  propriety  of  this 
direction  is  tlie  question  presented. 

Its  consideration  involves:  First.  Was  the  deceased,  when  in- 
jured, enjrageil  in  the  business  of  the  company?  iSecond.  If  so, 
then  did  the  injury  result  from  its  willful  negligence? 

To  aid  in  the  extinguishment  of  a  fire  where  gas  is  made  and 
fttored  renders  the  person  more  or  less  liable  to  injury,  and  if  he  acts 
as  a  mere  volunteer  in  the  dangerous  task,  he  assumes  all  the  risks 
Incident  to  it.  If.  however,  the  deceased  is  t(»  be  regarded  in  what 
he  was  doing  as  an  em])lr)ye  of  the  company,  yet  in  order  to  render 
it  liable  the  injury  must  have  resulted  from' its  wiUful  negligence. 

He  was  a  machinist  in  its  shops  at  the  town  where  its  gas  house 
was  located.  The  gas  was  used  by  it  in  its  machine  shoi»s,  in  the 
sleeping  cars  upon  its  road  and  otherwise^  the  gas  works  having 
been  built  four  or  live  years  before  the  accident  and  after  the  de- 
deased  became  an  employe  of  the  appellee. 

Several  years  before  his  death  a  tire  company,  named  after  the 
railroad  and  composed  altogether  of  its  employes,  had  been  organ- 
ized at  the  shoi)s,  of  which  the  deceased  was  the  chief  at  the  time  of 
his  death.  While  the  employes  of  the  appellee  were  not  required 
by  it  to  join  the  fire  company,  and,  although  it  was  voluntarily  or- 
ganized and  kept  up  by  some  of  the  workmen  and  was  not  under 
the  control  of  the  appellee,  yet  its  purpose  was  the  protection  of  the 
railroad  property.  The  appellee  furnished  the  apparatus  lor  the  use 
of  the  firemen,  it  located  the  water  plugs  so  as  to  protect  its  own 
property,  it  allowed  the  firemen  to  drill  at  frequent  and  regular 
periods  during  work  hours  for  the  purpose  of  becoming  proficient, 
without  deducting  the  time  so  spent,  thus  really  compensating  them 
as  firemen,  and  the  deceased,  as  the  chief,  was  allowed  an  hour,  or 
longer  if  needed,  once  a  week  during  work  hours  to  inspect  the 
appellee's  premises  and  see  that  they  were  in  proper  condition  in 
case  of  fire,  the  time  thus  spent  not  being  deducted  from  his  work 
hoars  &s  a  machinist. 

These  facts  plainly  show  that  in  a  case  of  a  fire  upon  the  appellee's 
premises  it  was  the  duty  of  the  deceased  to  aid  in  extinguishing  it,  and 
that  in  doing  so  he  was  acting  as  its  employe. 

This  being  so,  had  the  appellee  constructed  and  was  it  maintaining 
gas  works  of  such  a  character  as  to  charge  it  with  willful  neglect  in 
connection  with  Collins'  death? 
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He  had  nothing  to  do  with  the  making  of  the  gas.  He  had,  how- 
ever, worited  in  the  inachine  shop,  distant  from  three  to  ftv-e  hundred 
feet  from  the  gas  house,  ever  since  its  erection;  he  frequently  went 
there  to  repair  gas  ap|mr«tus,  and  was  Ijeyond  doubt  entirely  familiar 
wilh  the  premises. 

It  is  claimed  the  willful  negligence  of  the  appellee  consisted  in 
having  a  tar  roof  instead  of  a  slate  or  iron  one  upon  the  gas  house;  in 
having  no  vent  in  it  for  the  escape  of  escaping  gas,,  and  mainly  in 
having  the  gas  tanks  or  reservoirs  too  near  the  fire  under  the  gas 
retorts. 

The  evidence  shows  that  while  such  establishments  usually  have, 
and  it  is  best  to  have,  a  metal  roof,  yet  it  is  not  uncommon  to  have 
one  like  this  one,  and  the  appellant's  vvitne.-«  (Baxter)  testifies  that 
there  was  a  vent  chamber  in  it. 

It  must  be  remembered  that  this  is  not  an  action  for  an  injury  to 
an  employe  by  reason  of  defective  and  dangerous  apparatus  or 
premises,  where  the  injured  party  has  survived;  but  it  is  one  for  his 
death,  and  there  can  be  no  n^'overy  unites  the  employer  is  chargea- 
ble with  wilffii(  neglect. 

The  letort's  under  which  were  the  fires  used  in  the  manufacture  of 
the  gas  were  w'.thin  the  brick  gas  building.  The  tanks  or  reservoirs 
into  wiiich  the  gas  was  forced  were  without  the  gas  building,  and 
nine  and  a  half  feet  from  its  wall.  They  were  covered  by  a  wooden 
structure.  It  was  one  or  more  of  these  that  exploded,  killing  the 
deceased.  The  entire  distance  from  the  fires  to  the  reservoirs  was 
about  eleven  or  twelve  feet,  with  a  fire  wall  between  them. 
Doubtless  it  would  have  been  safer  if  they  hadiDeen  further  removed; 
it  would  have  been  an  improvement. 

This  is  substantially  the  testimony,  which,  as  seems  to  us,  fails  to 
show  to  any  extent  negligence  of  a  willful  character. 

It  has  t)een  defined  to  be  a  reckless  indifference  to  the  siifety  of  the 
public  or  an  intentional  failure  to  perform  a  manifest  duty. 

The  facts  shown  by  the  appellants  do  not  bring  this  case  up  to  this 
standard.  These  gas  works  had  heen  in  operation  for  several , years. 
At  least  one  of  the  appellant's  witnesses,  and  who  was  familiar  with 
the  premises,  says  that  with  the  fire  wall  between  the  fires  and  the 
tanks  he  considered  there  was  no  danger.  If,  however,  the  tanks 
had  been  fifty  feet  from  the  gas  house,  there  would  still  have  been 
some  danger;  the  fire  might  have  reached  them  through  the  ma- 
chinery. 

The  evidence  fails  to  show  that  as  they  wei'e  situated  there  was 
such  a  likelihood  of  danger  to  life  as  made  it  the  manifest  duty  of 
the  appellee  to  remove  them. 

The  judgment  is,  therefore,  affirmed. 


Shkpj'ard  v.  Pulaski  cointy,  <&c. 
{Filed  Jem.  12,  1892— ^A^o/  to  be  r'eporUd,) 

Liability  of  county  for  its  nt^j^liji^encr — A  county  is  not  liable  for  an  injury 
resolting  from  its  negii^^ence  or  its  positive  acts  uuleM  the  liability  is  ex- 
pressly or  by  necessary  implication  imposed  by  statute. 

A  person  having  been  injured  by  a  fall  from  a  veranda  of  a  court-hovBe 
seeks  to  recover  damages  from  the  county  on  the  ground  that  it  was  negli- 
gent in  failing  to  place  a  railing  around  the  veranda.  Held — In  theabsenoe 
of  a  statute  authorizing  the  action  it  can  not  be  maintained. 
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Owsley  &  Curd  and  Will.  C.  Curd  for  appellant. 

G.  W.  Shadoan,  J.  L.  Colyer  and  James  I>enton  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  Eljiier  Sheppard,  while  attending?  a  school  exhibi- 
bition  in  the  court  room  on  the  second  floor  of  the  Pulaski  county 
court-house,  fell  from  the  veranda  in  front  of  it  and  was  injured. 

The  front  door  of  the  court  room  opened  into  a  hall,  which  had 
three  windows  reachinfir  to  the  floor  between  it  and  the  veranda. 
Through  one  of  these  the  api)ellant,  who  was  then  but  eight  years 
old,  walked,  and,  in  the  darkness,  fell  off  the  veranda,  which  had  no 
railing  around  it. 

The  ground  of  this  action  to  recover  damages  for  his  injury,  is  the 
neglect  of  the  county  in  failing  to  have  any  raillns:  around  the 
veranda  to  prevent  persons  from  falling  from  it. 

The  lower  court,  upon  demurrer,  dismissed  the  petition. 

It  is  well  settled  in  this  State  that  a  county  is  not  liable  for  an  in- 

Iury  arising  from  its  neglect,  or  even   its  positive  act,  unless  the 
lability  is  expressly  or  by  necessary  implicatii^n,  imposed  by  statute. 
The  cju^tion  is  considered  and  authorities  reviewed  in  the  cases 
of  Downing  v.   Mason  county,  87  Ky.,  208,  and  Hite  v.  Whitley 
County  Court,  &c.,  12  Kv.  Law  Rep.,  7G4. 
We  have  no  statute  authorizing  an  action  like  this  one. 
Judgment  afflrmcd. 


Bank  of  Louisville  v.  Louciiibktdgi:,  &c. 
(Fifed  Jan.  14,  1892.) 

TAi^  Httinner  of  distributing  the  assets  of  an  iniohintaiy  nssignor  by  operation  of 
laii\  ifl  the  Bnme  as  that  in  which  the  eatnte  of  an  insolvent  decedent  ir  dis- 
tributed. Therefore,  when  a  creditor  of  snch  assignor  is  secured  by  a  lien 
on  a  part  of  the  estate,  which  is  not  safficient  to  pay  the  whole  of  his  debt, 
he  is' not  entitled  to  any  portion  of  the  residue  of  the  estate,  until  all  the 
creditors,  not  having  liens,  shall  have  received  a  sum  equal  pro  rata  with 
nira. 

Brown,  Humphrey  <fc  Davie  for  appellant. 

f  r.  L.  Stone,  Dodd  &  Dodd  and  C'has.  S.  Grubbs  for  appellees. 

Appeal  from  Ijouisville  Chancery  (>ourt. 

Opinion  of  the  court  by  Judge  Pryor. 

8.  Cave,  jr.,  &  ('o.,  borrowed  divers  sums  of  money  from  the 
Bank  of  Louisville  for  which  notes  were  executed,  and  to  secure 
their  payment  various  collaterals  were  pledged.  Caye  <&  Co.  becom- 
ing insolvent  and  the  bank  being  desirous  of  making  its  debt  more 
secure,  obtained  the  pledge  of  other  collaterals,  when  a  creditor  of 
the  lirm,  Charles  Loughbridge,  instituted  hisaction  under  the  statute 
enacted  to  prevent  preferences  by  debtors  contemplating  insolvency. 
«nd  obtained  a  judgment  determining  that  the  pledge  of  the  addi- 
tional securities  brought  the  case  within  the  provisions  of  the  statute, 

43 
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In  distributing  the  assets  the  court  further  Jield  that  the  K^neral 
•creditors  must  receive  a  dividend  equal  to  the  amount  realized  by 
the  bank  from  its  collaterals  before  the  latter  could  share  in  the 
general  distribution.  In  other  words,  the  court  adjudged  that  the 
assets  of  an  involuntary  assignor  must  be  distributed  m  the  same 
manner  as  the  assets  of  an  insolvent  decedent. 

It  la  contended  by  counsel  for  t lie  bank  chat  the  same  equitable 
rule  of  distribution  should  a|)ply  in  the  case,  of  an  assignment  by 
operation  of  law  .as  in  the  case  of  an  assignment  by  the  debtor 
himself,  and  the  right  of  the  lien  creditor  to  share  in  the  general 
distribution  for  his  whole  debt,  where  the  assets  are  not  sufficient  to 
pay  all  the  creditors,  is  not  to  be  diminished  by  reason  of  any  Jien 
he  may  have  obtained  by  contract  on  the  debtor^s  estate.  That 
where  the  lien  fails  to  pay  his  debt,  the  amount  realized  from  it  is 
not  to  be  credited  on  the  debt  and  the  pro  rata  given  him  on  the 
balance,  but  it  must  be  made  upon  the  entire  amount  due  him. 

In  cases  of  voluntary  assis^nments,  where  a  creditor  has  act|uire<i 
a  preference  by  lien,  this  rule  of  distribution  has  long  since  been 
adopted  by  this  court. 

In  Logan  v.  Anderson,  18  B.  Monroe,  114,  the  rule  was 
established,  and  it  has  been  followed  in  several  reported  cases. 
German  Security  Bank  v.  Jefferson,  10  Bush,  326;  Citizens'  Bank  of 
Paris  v.  Patterson,  78  Ky.,  291 ;  Spatts  v.  First  National  Bank,  84 
Ky.,  sr,. 

It  is  said  in  Logan  v.  Anderson,  if  a  creditor  has  a  mortgage  on 
property  of  the  debtor  sufficient  to  pay  fifty  cents  on  the  dollar,  and 
then  makes  a  subsequent  mortgage  to  the  same  creditor,  including 
other  creditors  on  other  property  sufficient  to  jiay  fifty  cents  on  the 
dollar,  the  first  mortgage  creditor  has  the  right  to  have  his  whole 
debt  paid,  while  the  second  mortgage  creditors  get  but  fifty  cents  on 
the  dollar,  and  for  the  reason  that  each  mortgage  is  given  to  secure 
the  whole  debt  oC  the  first  mortgagee,  and  the  fact  that  the  property 
last  mortgaged  fails  to  pay  the  last  mortagees  is  no  reason  for  lessjen- 
ing  the  security  of  the  first  mortgagee,  as  he  had  the  legal  and  equi- 
table right  to  r>btain  both  mortages  to  secure  his  debt.  8o,  if  a 
creditor  holds  a  mortgage  on  part  of  the  debtor's  estate,  and  the 
debtor  then  assigns  his  whole  estate  for  the  payment  of  all  his  debts, 
the  debt  of  the  mortgage  creilitor  is  embraced  by  the  assignment, 
not  a  part  of  it  but  the  whole,  and  in  the  same  manner  and  to*  the 
same  extent  as  the  debts  of  the  creditors  who  have  no  liens 

There  are  two  funds,  each  of  which  are  liable  for  the  w  hole  debt 
of  the  mortgage  creditor,  and  where  t)oth  are  necessary  for  the  |my- 
ment  of  the  debt,  equiti/  refuses  to  interfere  or  marshal  securifies  to 
the  prejudice  of  the  creditor  eulitled  to  the  double  fund. 

Should  this  doctrine  apply  to  assignments  made  by  operation  of 
law  under  a  statute  enacted  to  prevent  fraudulent  preferences,  is  the 
question  involved  here. 

It  is  true  the  law  takes  the  estate  from  the  debtor  for  creditors, 
but  has  the  debtor  given  to  the  creditor  this  double  fund  as  a  security 
for  his  debt,  and,  if  not,  wmU  a  court  of  equity  favor  the  creditor 
who  is  attempted  to  be  preferred,  so  as  at  least  to  give  him  the 
preference  over  general  creditors?  His  lien  he  has  the  right  to  en- 
force, but  will  the  law  step  in  and  give  him  a  double  security  when 
at  the  same  time  it  is  attempting  to  prevent  fraudulent  preferences? 
It  is  argued  that  the  equitable  rule  would  be  to  credit  the  claim  of 
the  bank  by  the  amount  realized  from  the  lien  and  then  give  to  the 
bank  its  pro  rata  share  of  the  assets  on  the  balance  of  its  debt.  This 
rule,  if  adopted,  would  prevent  three  modes  of  distributing  the 
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^issets  of  an  insolvent  estate.  First.  If  a  voluntary  assignment,  both 
funds  would  be  liable,  if  necessary,  to  pay  the  whole  debt.  Second. 
If  involuntary,  the  creditor  would  get  a  pro  rata  on  the  balance  due 
him  after  satisfying  his  lien.  Three.  If  the  estate  is  insolvent  and 
ihe  debtor  dead,  the  creditor  who  has  the  lien  must  stand  off  until 
the  general  creditors  are  made  equsi\  with  him. 

It  seems  to  us  that  one  of  two  modes  of  distribution  must  be  fol- 
lowed in  this  case.  The  assets  must  be  distributed  in  the  same  man- 
ner as  that  of  a  decedent  who  dies  insolvent,  or  as  in  the  case  of  a 
voluntary  assignment. 

The 34th  section  of  article  2,  chapter  39,  General  Statutes,  provides 
the  manner  in  which  the  estate  of  a  debtor  who  dies  insolvent  shall 
be  distributed,  and  is  as  follows:  **But  where  any  creditor  has  a  lien^ 
und  the  property  subject  to  the  lien  is  not  sufficient  to  discharge  the 
debt,  he  shall  not  be  entitled  to  any  portion  of  the  residue  of  the 
estate  until  all  the  creditors  not  having  liens  shall  have  received  a 
5um  equal,  prorata,  with  such  lien  creditor.'^  The  distribution  as 
between  creditors  where  the  debtor  dies  insolvent  is  made  plain  by  this 
«tatute,  and  the  question  arises,  did  the  Legislature,  in  enacting  the 
law  to  prevent  fraudulent  preferences,  lecognize  or  classify  the  estates 
of  those  passing  by  operation  of  law  to  creditors,  with  the  estates  of 
insolvent  decedents  as  to  the  mode  of  distribution?  All  such  estates 
are  subject  to  the  control  of  courts  of  equity,  and  some  equitable 
rule  for  distribution  must  be  ascertained. 

It  is  apparent  that  the  law-making  power,  when  enacting 
the  law  in  regard  to  sales,  &c,,  in  contemplation  of  insolvency,  had 
in  view  the  act  resrulating  proceedings  in  the  settlement  of  the 
estates  of  debtors  who  had  died  insolvent. 

Section  3  of  article  2  of  chapter  44  provides  where  estates  pass  to 
creditors  by  operation  of  law,  that  '*the  action  and  proceedings  as  to 
the  mode  of  proving  claims,  and  otherwise,  shall  be  conducted  as 
actions  and  proceedings  for  the  settlement  of  the  estates  of  deceased 
persons  are  now  required  to  be  conducted,  so  far  as  the  same  are  appli- 
cable,'' Ac,  and  by  section  7  it  is  further  provided  that  in  the  distri- 
bution of  the  assets  of  any  debtor  as  provided,  debts  due  as  guardian 
or  administrator  or  executor  shall  have  priority,  as  also  debts  due  as 
trustee,  if  the  trust  be  created  by  the  deed  or  will  duly  recorded  in 
the  proper  clerk's  office.' ' 

The  statute  has  designated  the  claims  of  those  who,  under  this 
operation  of  law  passing  the  estate  to  creditors,  shall  have  prior 
Mens,  following  the  priority  given  to  claimants  against  the  estates  of 
those  dead,  showing  plainly  that  the  Legislature  regarded  the  act  of 
insolvency  as  placing  the  estate  of  the  insolvent  debtor  in  the  same 
-condition  and  to  be  distributed  in  the  same  manner  as  the  estate  of 
a  decedent.  While  the  third  section  of  the  act  may  apply  to  the 
mode  of  proceeding  alone,  such  as  filing  the  petition  and  proving 
elaims,  a  careful  reading  of  both  sections  indicate  clearly  that  the 
Legislature  was  attempting  to  regulate  the  mode  of  distribution  as 
well  as  the  mode  of  proeeMifit/,  by  the  provisions  of  the  statute  with 
reference  to  the  estates  of  deceased  persons.  It  is  the  contract  rela- 
tion between  the  creditor  and  the  debtor  that  gives  to  the  former 
the  right  to  resort  to  both  funds  to  pay  his  debt  where  the  lien  is 
insufficient  lor  that  purpose.  The  rule  springs  from  no  equitable 
doctrine,  but,  on  the  contrary,  a  court  of  equity  declines  to  interfere 
l>eeause  the  debtor,  by  his  voluntary  assignment,  has  placed  every 
<iebt  on  the  same  footing,  and  it  is  to  secure  the  whole  debt  to  the  extent 
the  estate  will  pay  and  not  a  part  of  it,  but  where  the  law  seizes  the 
estate  for  the  purpose  of  preventing  preferences,  although  for  the 
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benefit  of  creditors,  equity  must  say,  if  the  statute  under  which  the 
proceeding  is  had,  has  not  already  determined  how  the  assets  shall 
be  distributed.  If  lelt  to  the  creditor  and  debtor  under  their  con- 
tract, by  reason  of  which  the  estate  has  passed  to  creditors,  the 
creditor  would  ^^X  all,  but  here  is  no  contract  and  we  find  an  equitable 
rule  established  by  statute  by  which  the  secured  creditor  is  held  oflT 
until  the  general  creditors  are  made  equal,  and  when  that  is  done  all 
share  eciually  in  the  remaininfc  assets.  This  rule  is  applied  to  a 
decedent's  estate  who  is  insolvent  and  who  has  created  a  lien  in 
favor  of  one  creditor,  and  there  is  no  reason  why  it  should  not  apply 
to  a  case  where  the  law  has  taken  the  debtor's  estate  from  him  and 
holds  it  for  equitable  distribution  between  creditors.    It  is  true  that  ! 

the  creditor  is  not  rewarded  for  his  vigilance  in  obtaining  a  lien,  but 
to  prevent  this,  where  the  debtor  contemplated  insolvency,  was  the 
object  of  the  statute,  and  in  distributiner  the  assets  wl  ere,  by  oper- 
ation of  law,  the  creditors  became  entitled  to  the  estate  the  rule  Id 
regard  to  the  distribution  of  the  assets  of  a  decedent's  estate  who 
dies  insolvent  should  apply. 
The  judgment  below  conforming  to  these  views  is  affirmed. 


(■OMMONWEAI.TH    V.    DAVIS. 

{Filed  Jan.  9,  1892.) 

False  S7vian'njr — Evidence — The  evidence  of  one  witnesR  alone,*  contradic- 
tory to  the  oath  of  the  accused,  is  not  sufficient  to  convict  one  of  fal9» 
swearing  ;  in  addition  to  the  evidence  of  one  witness  there  must  be  some 
corroborating  evidence  sufficient,  in  conjunction  with  the  oath  of  the  ac 
cusing  witness,  to  overcome  the  oath  of  the  accused  and  the  presumption 
of  his  innocence  ;  but  this  corroborative  evidence  need  not  be  equivalent  to 
another  witness^. 

In  this  case,  where  the  accused  swore  that  he  was,  during  a  certain  period, 
at  neither  of  two  places,  the  evidence  of  one  witness  that  he  was  at  one  of 
the  places,  and  of  another  that  he  was  at  the  other,  during  such  period, 
showed  the  falsity  of  the  oath  of  th«  accused,  and  the  evidence  of  one  wit- 
ness was  a  sufficient  corroboration  of  the  other. 

W.  J.  Hendrick  for  appellant. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  W.  T.  Davis,  was  indicted  for  false  swearing,  the 
oath,  as  charged  and  proven,  being:  "  That  he  had  not,  upon  that 
day  (the  day  of  his  trial  before  a  police  judge,  upon  the  charge  of 
peddling  without  license),  nor  the  day  before  been  at  the  house  of 
W.  D.  Middleton  (where  Sallie  Khoda  lived)  nor  of  Bettie  Wag- 
goner, nor  had  he,  at  either  of  said  houses,  tried  or  offered  to  sell 
any  clothes  wringers  or  other  goods." 

Upon  the  trial  of  this  case,  Sallie  Bhoda  testified  that  at  the  time 
charged  he  was  at  the  Middleton  house|and  talked  of  clothes  wring- 
ers, but  did  not  offer  to  sell  any  thing  to  her.  Bettie  Waggoner 
swore  that  at  the  time  named  he  was  at  her  house  and  did  offer  to 
sell  her  a  clothes  wringer. 

Among  other  instructions  the  jury  were  told:  *'UnIessthe  jury 
believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  te»- 


\ 


Digitized  by  VjOOQ IC 


COMMONWEALTH    V.     DAVIS.  ^^^ 

timony  of  S.iUie  Rhoda  and  Bettie  Wajfgfoner  Is  corroborated  by 
other  testimony  in  this  case,  they  will  find  the  defendant  not  guilty, 
and,  in  considerinj?  whether  corroborated  ot  not,  they  are  not  to 
consider  the  testimony  of  another  witnes.s  testifying:  to  a  distinct 
offense  committed  at  another  time  and  place." 

The  Commonwealth  urgjes  that  this  direction  to  the  jury  was  er- 
roneous. 

It  was  fciven,  doubtless  upon  the  idea  that  one  witness  testifying 
the  accuscKl  was  at  one  place  and  the  other  at  another,  was  uierely  a 
balance  to  the  oath  of  the  accused,  he  haviny:  sworn  he  was  at 
neither,  and  that  there  could,  therefore,  be  no  conviction  upon  this 
•evidence  alone. 

It  was  the  old  rule  as  laid  down  by  Blackstone  and  other  early 
common  law  writei's  that  two  witnesses,  sweiring  adversely  to  the 
oath  of  the  accused,  were  neces-^ary  to  convict  of  perjury.  The  rea- 
son was,  if  there  was  but  one  witness,  then  his  oath  and  that  of  the 
accused  made  an  equal  balance,  and  there  wis  need  of  another  wit- 
ness to  turn  the  scale.  In  time  this  rule  was  inodiHed,  and  it  was 
held  sufficient,  if  the  accuse!  w.^re  c  Mitradicted  directly  by  one  wit- 
ness, and  the  latter  corroborated  by  other  witnesses  testifying  to  cir- 
cumstances relating  directly  t:)  the  imputed  eorpua  delecti^  or  by 
other  competent  evidence,  as,  for  instance,  a  letter  written  by  the 
accused  contradicting  his  oath.  Indeed  one  may  be  convicted  of 
purjury  upon  documentary  or  written  evidence  alone,  without  a  liv- 
ing witness. 

The  strictness  of  the  old  rule  was  relaxed^  although  something 
contradictory  of  the  oath  of  the  accused,  beside  one  witness,  is  still 
requisite,  otherwise  there  would  be  nothing  more  than  the  oath  of 
one  man  opposed  to  another,  and  upon  such  a  state  of  case  it  would 
not  be  safe  to  convict. 

The  true  principle  is,  that  the  evidenca  must  be  something  suffi- 
cient to  overbalance  the  oath  of  the  prisoner  and  the  legal  presump- 
tion of  innocence. 

It  is  not  necessary  that  the  evidence,  in  addition  to  one  witness, 
^hali  be  tantamount  to  another  witness,  but  it  must  be  of  such  a 
character  that  it  may  turn  the  scale  and  destroy  the  equilibrium 
which  exists  when  merely  the  oath  of  one  witness  is  opposed  to  that 
of  the  accused.  It  must  t^e  strongly  corroborative  ot  the  evidence 
of  the  accusing  witness.    Greenleaf  on  Evidence,  section  257. 

The  rule  applicable  to  perjury  applies  to  the  statutory  offense  of 
false  swearing. 

If  the  evidence  be  corroborative  of  the  fact  that  the  accused  swore 
falsely,  it  is  sufficient. 

In  this  instance  he  swore  in  the  same  oath  that  he  had  not  been 
;at  the  house  «)f  either  witness.  One  of  them  testified  that  he  had 
been  at  her  house;  the  other  said  he  was  at  her*s,  and,  beyond 
<loubt,  the  evidence  of  the  one  corroborated  the  other,  not  in  the 
fact  that  he  had  been  at  the  particular  house,  but  that  he  had  sworn 
felsely. 

In  Reg  V.  Hare,  13  Cox  C.  €.,  174,  where  the  assignment  was  of  a 
continuous  nature,  as  where  the  accused  swore  that  he  did  not 
**treat"  a  certain  person  to  drinks  upon  a  certain  day,  the  proof  of 
one  distinct  act  of  treating  by  one  witness  was  held  to  be  sufficiently 
corroborated  by  evidence  of  another  instance  of  "treating"  proven 
by  a  different  witness,  upon  the  ground  that  both  instances  of 
■*'treating"  proved  the  falsity  of  the  oath  of  the  accused. 

The  evidence  of  the  one  witness  that  the  accused  was  at  her  house, 
^nd  of  the  other  that  he  was  at  her  house,  showed  the  falsity  of  his 
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oath.    The  one  corroborated  the  other  in  showing  its  falsity,  and 
the  instruction  shonkl  not  have  been  given. 

This  opinion  is  ordered  to  be  certified  to  the  lower  court  as  the  law 
of  the  case. 


KIiiNTUCKY  SUI^ia^IOR  COURT. 


M(:(.'<)UMA(rK  V.  Wark. 
(Filed  Jan.  'll\  1891.) 

1.  Assignuigttt  of  noU'  —  Guaninty  0/  /^'t'uuineness  —IChe  assignment  of  a  note* 
implies  a  Ka»irHUty  on  the  part  of  the  aAsiguor  that  the  note  is  ji^enuine; 
and  thiA  is  trne,  although  the  iissigument  \a  "without  recoarse,'*  those  words- 
applying  merely  to  the  solvency  of  the  parties. 

2.  Same— Dili i^ence-  -To  eniiXXQ  the  assignee  of  a  note  -to  recover  on  tho- 
assignor's  guaranty  of  the  genuineness  of  the  note,  he  must  show  that  he 
has  exercised  the  same  legal  diligence  that  is  required  in  order  to  entitle 
him  to  recover  on  the  implied  guaranty  as  to  the  solvency  of  the  obligors* 
Wynn  v.  Poynter,  3  Bush,  54.  And  this  rule  applies  whether  the  gnaranty 
of  the  genuinetie-*.-?  of  the  note  is  express  or  impliel. 

If  this  were  a  new  question  the  court  would  bo  inclined  to  hold  that  the- 
rule,  as  to  diligence,  which  applies  to  the  guaranty  of  solvency,  does  not 
apply  to  the  guaratity  of  genuineness. 

8.  Appeal  from  Superior  Court  to  Court  of  Appeals—  An  appeal  will  not  ba* 
granted  from  the  Superior  Court  to  the  Court  of  Appeals  on  the  ground, 
that  a  case  involves  a  novel  and  important  question  of  law.  when  the  same 
question  has  been  directly  decided  by  the  (*ourt  of  Appeals,  iilthoagh  tho 
correctness  of  tne  doctrine  announced  by  that  court  has  been  frequently- 
questioned  by  the  bar  of  the  State,  and  the  adjudged  cases  of  other  States 
almost  uniformly  hold  a  different  doctrine. 

P.  J.  Foree»nd  W.  H.  Anderson  for  appellant. 

G.  (j.  (jilbert  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Yost. 

On  the  2()th  of  January,  1S88»  the  appellant  sold  the  appellee  a: 
note  on  H  C.  and  E.  M.  Fig:g  and  assigned  tt  to  her  without  re-- 
course.  On  March  G,  1890,  the  appellee  brougrht  suit  on  the  note. 
In  the  meantime  H.  C.  MkRi  who  was  insolvent,  left  the  State  and* 
E.  M.  Figg,  who  was  solvent,  plead  non  eU  factum  and  proved  on 
the  trial  that  his  name  had  been  forged  to  the  note. 

The  appellee  then  instituted  this  action  against  the  appellant. 
The  first  paragraph  of  the  petition  set  up  these  facts  and  sought  to» 
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recover  the  amount  paid  on  the  ground  of  an  express  warranty  of 
the  genuineness  of  the  signatures  on  the  paper  by  the  appellant.  In 
the  second  paragraph  a  recovery  was  sought  on  the  ground  of  a 
want  of  consideration  for  the  sum  paid.  The  appellant  answered^ 
denying  an  express  or  any  Warranty  that  the  signatures  were  gen- 
uine. He  alleged  that  more  than  two  years  had  elapsed  from  the 
assignment  of  the  note  to  the  institution  of  the  suit  to  recover  a 
judgment  thereon,  and  this  negligence,  on  the  part  of  the  appellee, 
he  pleaded  as  a  release  of  all  liability  on  his  part  by  reason  of  the 
assignment. 

It  has  been  often  held  that  the  vendor  of  a  forged  note,  having 
impliedly  guaranteed  its  genuineness,  became  liable  to  the  vendee 
as  upon  a  failure  of  consideration,  but  it  is  useless  to  discuss  this 
question  as  the  appellee  elected  not  to  proceed  on  that  cause  of 
action. 

The  only  point  to  be  considered  in  this  opinion  is,  did  appellant, 
by  his  assignment,  guaranty  the  paper  as  genuine,  and  if  so,  was 
he  released  from  his  liability  by  reason  of  the  appellee's  failure  to 
sue  at  the  first  term  of  a  court  having  jurisdiction  of  the  action? 
ICvery  transferrer  of  a  note  or  bill,  transferable  by  delivery,  warrants 
that  it  is  not  fictitious,  forged  or  altered.  4  Lawson's  Rights,  Rem- 
edies and  Practic*e,  section  15o3;  2  Parson's  Notes  and  Bills,  589. 

The  words  ** without  recourse"  applied  merely  to  the  solvency  of 
the  parties  and  did  hot  affect  the  appellant's  liability  on  his  implied 
guarantee  that  the  note  was  not  forged.  The  assignor  or  indorser, 
without  recourse,  guarantees  that  the  note  is  valid  and  the  signa- 
tures genuine.  4  Lawson's  Rights,  Remedies  and  Practice,  section 
1568. 

The  api)ellee's  failure  to  sue  on  the  note  would  have  releasrtl  the 
appellant  from  any  guarantee  as  to  the  solvency  of  the  parties  even 
if  it  had  not  be^en  assigned  without  recourse.  Did  her  laches  in  this 
respect  release  him  from  his  implied  guarantee  that  it  was  a  valid 
note? 

If  this  was  a  new  question  in  this  state  we  would  feel  inclined  to 
hold  that  it  did  not.  Theassiarnor  of  a  note  guarantees  the  solvency 
of  the  makers  at  the  time  of  his  assignment,  but  not  that  they  will 
continue  to  be  solvent  in  the  future.  Hence  the  law  requires  the 
holder  of  such  paper  to  use  the  utmost  diligence  in  testing  their  sol- 
vency if  he  wishes  to  hold  the  assignor  responsible.  These  reasons 
do  not  apply  to  the  guarantee  that  the  note  is  not  forged.  There  the 
assignor's  guarantee  is  retrospective.  No  future  contingency  or 
happening  can  affect  it.  He  guarantees  that  the  purported  makers 
did  sign  it. 

If  genuine  once  it  is  genuine  always,  and  the  assignor,  so  far  as 
this  guarantee  is  concerned,  can  be  in  no  way  affected  by  the  assig- 
nee's failure  to  sue. 

This  question  has,  however,  been  settled.  The  Court  of  Appeals, 
in  Wynn  v.  Poynter,  3  Hush,  54,  held  that  the  holder  of  assigned 
paper  was  under  an  implied  obligation  to  try,  by  due  diligence,  the 
liaDility,  as  well  as  the  solvency,  of  the  ostensible  obligors. 

The  court  there  says,  that  to  recover  on  the  implied  guaranty  of 
genuineness,  as  well  as  to  recover  on  the  implied  guaranty  of  sol- 
vency, both  implications  being  simultaneous,  joint  and  alike,  an 
action  on  the  bond  must  be  prosecuted  with  the  same  legal  diligence 
on  each  guaranty.    This  decision  is  conclusive  on  this  court. 

It  is  contended  that  the  court  so  held  in  that  case,  because  there 
was  no  express  guarantee  of  the  genuineness  of  the  note,  while,  in 
this  case,  there  was  an  allegation  and  some  proof  tending  to  show 
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such  g:uaranty.*  There  is  nothing  in  the  opinion  to  justify  this  cou- 
tention,  the  court  only  saying  that  there  wjis  no  special  jfuarantee 
to  dispense  with  suit  on  the  note.  Whether  the  appellant's  giuinin- 
tee  was  express  or  implied  can  not  affe-t  his  liability.  He  could  not 
have^ven  an  express  guarantee  that  would  have  been  more  Wild- 
ing upon  him  than  that  implied  by  the  law  when  he  a<«»igned  the 
note. 

The  first  instruction  was  erroneous,  in  that  it  held  the  appellant 
liable,  whether  due  diligence  haii  been  used  by  the  appellee  or  nut. 
Instruction  B  is  faulty  in  the  distinctions  it  draws  between  the  ef- 
fect of  an  express  and  an  implied  guarantee. 

The  Judgment  is  reversed,  and  cause  remanded  for  further  vro- 
ceedings  consistent  with  thisopini«m. 

Judge  Barbour  delivered  the  following  opinion,  overruling  motion 
for  appeal : 

In  1882  the  increase  in  litigation  was  such  that  the  Court  of  Ai^- 
peals— limited  to  four  judges  by  the  Constitution — was  nearing  thai 
point  when  more  harm  was  to  be  expected  from  the  necessary  del«y 
in  the  execution  of  the  just  judgments  of  the  lower  courts,  than 
good  in  the  exposition  of  the  law.  To  avoid  such  results,  theOw- 
cral  Assembly  of  the  State  that  year  established  ihis  court.  We 
have  reason  to  believe  that,  under  the  system  then  suggested,  rjmI 
now  existing,  litigants  are  afforded  a  speedier  trial  and  an  earlier 
determination  of  their  causes  in  the  Appelate  ('ourts  of  this  State 
than  in  any  of  the  other  States  of  the  Union,  except  those  recently 
admitted  into  it.  But,  in  view  of  the  disposition  of  most  misuc- 
cessful  litigants  to  prosecute  their  causes  to  the  utmost  jx^ssible 
limit,^his  result  would  not  have  been  accomplished,  had  it  not  been 
for  the  law  which  restricted  appeals  from  this  court  to  those  cai^sin 
which  two  of  the  judges  could  certify  that  the  questions  in volvtd 
were  novel  and  important. 

This  provision  of  the  law  has  imposed  no  ea^y  or  pleasant  duty 
upon  the  court.  The  court  should  never  grant  an  appeal,  unle^  the 
case  is  within  the  reason  and  spirit  of  the  statutory  provision— un- 
less it  involves  a  question  not  only  novel,  but  important. 

We  are  asked  to  grant  an  appeal  in  this  case,  upon  the  ground  w 
the  novelty  and  importance  of  the  question  involved,  whni  the 
same  question  was  directly  involved,  and  expre^sly  decided,  by  the 
Court  of  Appeals  in  Wynn  v.  Poynter,  3  Bush,  64. 

While  many  of  the*  members  of  the  bar  question  the  correctne* 
of  the  rule  laid  down  by  the  learned  justice  in  that  case,  and  the 
adjudged  cases  in  the  other  States  hold  almost  uniformly  to  a 
directly  opposite  rule,  the  case  of  Wynn  v.  Poynter  has,  for  twcnt)- 
five  years,  been  the  law  of  the  State— the  rule  affecting  the  relali« 
rights  and  liabilities  of  assignors  and  a««ignees  growing  out  of  their 
contract  of  assignment,  and,  while  it  may  seem  incongruous, una 
not  in  accord  with  what  we  might  call  the  symmetry  of  the  law" 
affecting  contract  rights,  it  has  never  been  authoratatively  qu«^* 
tioned.  The  rule  thus  settled  deprives  no  one  of  a  right.  Ever}' 
person  must  be  deemed,  when  entering  into  such  contracts,  as  doing 
80  in  view  of  the  law  as  it  is.  , 

It  Is  a  maxim  that  every  innovation  occcaslons  more  harui  ana 
derangement  of  order  by  its  novelty  than  benefit  by  its  abstract 
utility.  "Former  precedents  should  be  followed  where  the  sani<* 
points  come  again  in  litigation,  as  well  to  keep  the  scales  of  justice 
even  and  steady— not  liable  to  waver  with  every  n®w  judgelsopw- 
ion,  as  also  becjiuse  the  law  in  that  case  being  solemnly  declared  aw* 
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determined  what  before  was  uncertain  and  Indifferent,  is  now  be- 
come a  permanent  rule,  which  it  is  not  in  the  breast  of  any  subse- 
quent judge  to  alter  or  swerve  from  according  to  his  private 
sentiments."  Where  a  rule  has  become  settled  law  it  should  be 
followed,  although  some  possible  inconvenience  may  grow  from  a 
strict  observance  of  it,  or  although  a  satisfactory  reason  for  it  is 
wanted,  or  although  the  principle  and  the  policy  of  the  rule  may  be 
questioned.  If  there  is  a  general  hardship  affecting  a  general  class 
of  cases  it  is  a  consideration  for  the  Legislature,  not  for  a  court  of 
justice. 

If  there  is  a  particular  hardship  from  the  particular  circumstances 
of  the  case,  nothing  can  be  more  dangerous  or  mischievous  than, 
upon  those  particular  circumstances,  to  deviate  from  a  general  rule 
of  law.  **Hard  cases,''  it  has  repeatedly  been  said,  are  apt  to  make 
bad  law.  **Obedience  to  law  becomes  a  hardship  where  that  law  is 
unsettled  or  doubtful"  (Broom's  Maxims). 

We  must  follow  the  law  as  laid  down  by  the  Court  of  Appeals, 
and  after  doing  so  it  would  be  presumptuous  in  this  court  to  require 
that  court  to  again  consider  the  same  question.  It  was  so  held  by 
this  court  in  Smithson  v.  Baker,  9  Ky.  Law  Rep.,  6o2. 

No  matter  what  our  individual  opinion  may  be  as  to  what  the  rule 
should  have  been,  we  woulii  not  only  violate  the  letter  and  spirit  of 
the  provision  limiting  appeals,  should  we  grant  an  appeal  in  this  case, 
but  we  would  thereby  establish  a  precedent  which  would  invite  ap- 
plications for  a).i)eais  whenever  counsel  saw  fit  to  question  the 
settled  law. 

The  motion  for  an  appeal  is  overruled. 


SUPERIOR  COURT  ABSTRACTS. 


BooNK  V.  Neyim. 

ROWMAN    V.    NbVIN. 
FiBTLB    V.    NkVIN. 

Mackbt  v.  Kbvin. 

Filed  Janaary  13,  1892.     Appeal  from   I^ouisville   Ltiw   and    Equity  Conrt. 
Opinion  of  the  court  by  Judj^e  Barbour,  affirming 

1.  Street  improvemefUs — To  authorize  the  assessment  of  property  for  the 
cost  of  a  street  improvement  under  the  charter  of  the  city  of  Louisville  it 
is  not  necessary  that  the  property  should  bind  upon  the  improvement;  it  is 
sufficient  that  it  is  in  a  square  which  binds  upon  the  improvement,  though 
the  extent  to  which  the  square  thus  binds  be  small. 

2.  Estoppel  to  ask  reversa/^ln  this  action  to  enforce  a  lien  for  the  cost  of  a 
street  improvement  the  court  refused  to  sustain  any  of  the  defenses   inter- 
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posed  by  defendants,  but  ordered  a  re-asaesament,  which  in  80  far  as  It  af- 
fected the  parties  to  this  appeal  was  the  same  which  is  contended  for  by  the 
appellants  in  this  conrt.  The  appellant,  R.,  who  by  the  judgment  was  en- 
tirely reiensed,  joined  with  the  other  defendants  in  asking  a  new  trial,  which 
was  granted.  Upon  the  final  hearing;  the  chancellor  again  refused  to  sas- 
tain  any  of  the  defenses,  bat  stated  in  his  opinion  that  he  would,  if  defend- 
ants so  desired,  order  a  re-assessment,  which  would  necessarily  have 
prejudiced  all  the  defendants  except  R.  The  defendants,  however,  failed  to 
express  such  a  desire,  and,  thereupon  the  court  rendered  the  judgment  ap- 
pealed from.  .  Some  of  the  defendants  against  whom  judgment  was  ren* 
dered  are  not  parties  to  this  appeal.  //if/fZ—That  under  these  circumstances 
R.  has  no  right  to  ask  for  a  reversal  even  if  the  assessment  against  her  was 
erroneous,  as  the  judgment  against  each  of  the  defendants  who  are  not  par- 
ties to  this  appeal  is  conclusive  against  the  appellee,  and  he  can  now  recover 
nothing  further  from  them.  The  release  of  R.  would,  therefore,  result  in 
appellne  not  getting  as  much  as  it  is  conceded  he  is  entitled  to,  there  beintic 
a  part  of  the  cost  for  which  judgment  has  been  rendered  against  R,  for 
which  he  would  have  no  remedy  against  any  one. 
J.  8.  Pirtle  for  appellants;  Lane  <fc  Burnett  for  appellee. 

SiMKALL  V.    AbTHUB.  . 

Filed  JanuRry  13.  1892.     Appeal  from   Kentou  Circuit  Court.     Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

A  lyot  esiate  agent  is  entitled  to  his  agreed  commisuon  when  he  produces  a  pur- 
chaser who  is  ready,  able  and  willing  to  comply  with  the  terms  of  the  owner, 
although  the  owner  refuses  to  consummate  the  trade.  But  if  the  failure  to 
consummate  the  trade  is  the  f:^nlt  of  the  person  produced  by  the  agent  as  a 
purchaser,  the  agent  is  not  entitled  to  his  commission. 

In  this  case  the  persons  produced  by  the  real  estate  agent  as  purchasers, 
found  upon  examination  of  the  title  that  the  city  was  asserting  a  claim 
against  the  property  for  back  taxes,  which  was  resisted  by  the  owner  upon 
the  ground  that  the  city  had  no  claim  whatever,  whereupon  they  refused  to 
consummate  the  trade,  unless  the  owner  would  pay  the  taxes,  or  allow  them 
to  retain  a  certain  sum  to  cover  them.  The  owner  insisting  upon  the  pay- 
ment of  the  full  amount  of  the  purchase  price,  the  sale  was  never  consum- 
mated.    Held — That  the  agent  is  not  entitled  to  his  commission. 

Tisdale^Gray  for  appellant;  O'Hara  &  Bryan  for  appellee. 

Toll,  <feo.  v.  Fabmebb*  National  Bank. 

Filed  January  13,  1892.     Appeal  from  Harrison  Circuit  Court.     Opinion   of 
the  court  by  Judge  Barbour,  affirming. 

1.  AW  piaeed  on  footing  of  hill  of  exchange — A  promissory  note  payable  to 
the  *'order''  of  any  person  at  an  incorporated  bank  in  this  Ktate  is,  when 
indorsed  to  and  discounted  by  the  bank  before  maturity,  placed  on  the 
footing  of  a  bill  of  exchange.  To  give  the  note  that  effect  the  use  of  the 
word  ^'negotiable'^  in  the  note  is  not  necessary. 

2.  Pleading— The  denial  in  the  answer  that  the  note  sued  on  was  **sold, 
discounted  and  transferred'^  to  the  plaintiff  -a  national  bank — when  taken 
with  the  other  allegations  of  the  answer,  simply  questions  the  bank's  right 
to  acquire  the  note  by  purchase,  and  is  insufficient. 

.S.  Same — That  there  was  no  consideration  for  the  note  and  that  it  was  ob- 
tained by  fraud  is  no  defense  to  the  acnon  by  the  bank. 

J.  I.  Blauton  and  Swinford  &  Evans  for  appellants;  J.  T.  Simon  for  ap- 
pellee. 

MiLLEB  v.  Bbadt. 

Filed  February  .S,  1892.     Appeal  from   Marion   Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,    affirming. 
Purchase  at  public  sale  nnder  agreement  to  allow  owner  to  redeew — Where  one 
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pnrchaseB  land  at  a  jodicinl  sale,  or  at  a  public  sale  made  by  an  asBi^n^e  for 
creditors,  under  a  parol  agreement  with  the  owner  that  he  may  redeem,  a 
trnst  is  created;  and,  while  the  trast  is  not  enforceable  against  one  tn  whom 
the  purchaser  has  sold  the  land  without  notice  of  the  agreement,  yet  the 
purchaser  is  responsible  to  the  owner  for  the  profit  made  by  his  ssile, 
Rountree  &,  Lisle  for  appellant;  Rives  &  Spalding  for  appellee. 

Babnabd  v.  Applegate. 

Filed  February  3,  1892.     Appeal  from  Pendleton  Circuit  Court.     Opinion  o^ 
the  court  by  Judge  Yost,  affirming. 

1.  Su/Y/ifs — LimittiiioH — A  surety  is  not  deprived  of  the  benefit,  uf  the 
seven  years'  statute  of  limitation  by  reason  of  the  fact  that  he  hits  made 
payments  on  the  note,  whether  they  were  made  before  or  after  the  expira- 
tion of  the  seven  years. 

2.  Same — Indulgence  asked  by  a  surety,  or  a  promise  by  him  to  pay  or 
not  to  defend,  if  suit  should  be  brought,  does  not  prevent  the  ra^iEiiiVg  of 
the  seven  years'  statute  of  limitation  in  his  favor,  although  the  creilitor,  rfl^ 
lying  upon  his  promise,  may  have  refrained  from  suing. 

Rardin  &  Ellis  for  appellant;  Leslie  T.  Applegate  for  appellee. 

Smith  «fe  Nixon  v.  Pebey. 

Filed  February  3,  ?.892.     Appeal   from   Jefferson   Court  of  Common  Flea^. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Pltadin}^  items  of  damage — It  is  unnecessary,  in  most  actions,  wlit*re  the 
demand  is  unliquidated  and  sounds  wholly  in  damages,  and  where  tht-rti  ia 
but  a  single  cause  of  action,  to  state  specifically,  and  in  separate  nTnunn^Ri 
the  different  elements  or  items  which  go  to  make  up  the  sum  total  t>f  ilRm- 
ages.  It  is  enough  to  claim  so  much  in  gross  as  damages  for  the  wrong 
done. 

2.  Measure  of  da maji^es — Prospective  pi o/its—yS)^QTe  one  party  to  a  c-mitrnct 
has  deprived  the  other  of  the  gains  or  profits  of  the  contract,  by  rtifn»ing 
to  perform  it,  this  loss  constitutes  a  proper  item  in  estimating  tiiu  damn- 
ges.  When  it  is  certain  that  damages  have  been  caused  by  a  breach  of  4*oti- 
tract,  and  the  only  uncertainty  is  as  to  the  amount,  there  is  no  rea.H(»ti  for 
refusing,  on  account  of  such  uncertainty,  any  damages  whatever.  Where* 
the  books  speak  of  the  profits  anticipated  from  a  good  bargain  ns  too  re- 
mote and  uncertain  to  be  taken  into  account  in  ascertaining  ttie  true 
measure  of  damages,  they  have  reference  to  collateral  engagement:^  entered 
into  on  the  faith  of  the  principal  contract. 

Appellants,  wholesale  dealers  in  pianos,  having  entered  into  a  cobti-aot 
with  appellee,  a  retail  dealer,  by  which  they  made  him  their  agent  for  the 
aale  of  pianos  of  a  certain  kind,  in  this  action  by  appellee  to  reoovtr  dam- 
ages for  a  breach  of  the  contract,  the  measure  of  damages  is  the  nppeUe«*s 
share  of  the  profits  upon  the  number  of  pianos  which  he  could  hiwe  i^ofJ, 
by  reasonable  efforts,  at  the  prices  agreed  upon. 

W.  McKee  Duncan  for  appellants;  Matt  O'Doherty  for  appellee. 

Gbauman  <fe  Shuttlewobth   v.  Reese. 

Filed  February  3,  1892.     Appeal  from   Daviess  Circuit  Court.     Opinion  «if 

the  court  by  Judge  Barbour,  affirming. 

1.  Lien  of  salesman  on  J^7w//e'j— Ordinarily  a  general  creditor  haj»  no  lien 
upon  property  which  may  be  in  his  possession,  but  in  cases  of  agency  there 
generally  exists  a  particular  right  of  lien  in  the  agent  for  all  his  cnmini^' 
sions,  adv'inces  and  services  in  and  about  the  property  or  thing  eiitriir%ted 
to  his  agency,  wherever  they  were   proper  or  necessary,  or  incident  t  hereto. 

A  traveling  salesman  is  entitled  to  a  lien,  for  his  commissions,  upon  the 
samples  entrusted  to  him  by  his  employer,  and  in  an  action  against  him  by 
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the  employer  to  recover  tbe  goods,  he  may  assert  his  lien  by  plendin^  the 
amount  due  him  as  a  counter-claim. 

2.  UnreasoPiaoU  custoni—K  custom  will  not  control  the  construction  of  a 
contract,  unless  it  is  reasonable. 

A  custom  among  merchants,  under  which  employes  are  authorized  to  ex- 
hibit samples,  solicit  purchases  and  make  contracts  fur  the  delivery  of 
goods,  with  the  right  in  the  employer  to  reject  the  order  as  a  whole,  or  to 
fill  part  and  roject  part,  and  the  right  on  the  part  of  the  purchaser  to  re- 
scind the  order  at  any  time  before  the  shipment  of  the  goods,  is  unreasona- 
ble, and  can  not  affect  the  right  of  the  employe  to  commissions. 

W.  N.  <fe  J.  J.  Sweeney  for  appellants;  Owen  <fe  Ellis  for  appellee. 

Louisville  and  Nashville  Railboad  Co.  v.  Mors. 

Filed  February  3,  1892.     Appeal  from  Hart  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Young,  affirming. 

\,  Railroads — Injttty  to  passenger  on  freight  train  —Every  person  being  carried 
upon  a  public  conveyance,  usually  employed  in  the  carrritig  of  passengers, 
is  presumed  to  be  upon  it  as  a  passenger.  But  if  a  person  wrongfully  gets 
upon  a  freight  train  of  a  railroad  company,  which  is  not  used  for  carrying 
passengers,  and  remains  upon  it  without  the  consent  of  the  servants  of  the 
company  in  charge  of  the  train,  he  can  not  claim  the  rights  of  a  passenger, 
and,  if  he  is  injured  while  being  thus  carried,  the  company  is  not  liable, 
unless  the  injury    was   caused  by  the  gross  or  willful  neglect  of  its  servants. 

2.  A  trespasser  or  intruder  upon  a  freight  train  may  be  put  off  by  the  railroad 
company  at  any  point  on  its  road,  but  the  company  has  no  right,  in  putting; 
him  off,  to  use  unnecessary  violence. 

In  this  case  the  railroad  company  is  made  liable  for  an  injury  resulting 
from  the  act  of  a  brakeman  on  a  freight  train  in  forcibly  putting  a  tres- 
passer off  the  train  while  it  was  in  motion,  it  being  conceded  by  the  answer 
that  the  brakeman  was  acting  within  the  scope  of  his  authority. 

H.  C.  Martin  and  Wm.  Lindsay  for  appellant;  D.  J.  Wood  and  J.  S. 
Puckett  for  appellee. 

Banntrteb  &,  Sons  v.  Rich. 

Filed  February  8,  1892.     Appeal   from   Kenton  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Young,  affirming. 

Sa/es  0f  personal  property —Where  the  seller  of  tobacco  agreed  to  deliver  it 
'^  as  soon  as  the  weather  will  allow  it  to  be  done  in  good  condition.''  the 
purchaser  was  not  bound  to  demand  the  delivery  of  the  tobacco,  but  it  was 
the  duty  of  the  seller  to  deliver  it  as  soon  after  the  date  of  the  contract  as 
the  weather  would  allow  it  to  be  done  in  good  condition;  and,  as  the  con- 
tract was  made  on  the  29th  of  November,  and  the  weather  was  such,  during 
the  greater  part  of  December,  February  and  March,  that  the  tobacco  conld 
have  been  delivered  in  good  condition,  the  purchaser  was  not  bound  to  re- 
ceive it  in  May,  when  it  was  tendered  for  the  first  timo. 

Hallam  tfc  Myers  for  appellants;  J.  F.  <fe  C.  H.  Fisk  for  appellee. 

Belknap  &  Dumebnil  Stone  Co.  v.  Habbib. 

Filed  February  8,  1892.     Appeal   from   Warren   Circuit  Court.     Opinion   of 

the  court  by  Judge  Yost,  affirming:. 

CoiUridutor)'  negligence — Eridence ^In  an  action  by  the  servant  against  the 
master  to  recover  for  personal  injuries,  allegred  to  have  been  caused  by  the 
master's  negli^rence,  it  was  not  competent  for  defendant  to  prove,  for  the 
purpose  of  showing  contributory  negligence,  that  the  plaintiff  had  at 
other  times  been  careless  in  the  performance  of  the  work  he  was  doing  at 
the  time  he  was  injured. 

Rodes,  Settle  A  Rodes  for  appellant;  James  C.Sims,  C.  G.  Hnglies  and 
Edward  W.  Hines  for  appellee. 


Digitized  by  VjOOQ IC 


ABSTRACTS.  685 

MiTOBBiii>»  &c.  y.  Maqowan. 

Filed  February  3,  1892.     Appeal  from  Mouti^omery  Circuit  Court.     Opinion 
of  the  court  by  Judge  Yost,  affirming. 

1.  Assignmeni  for  cre</t/ors  —Where  a  debtor,  pending  an  action  by  him, 
made  an  assignment  for  the  benefit  of  bis  creditors^  a  judgment  subse- 
quently rendered  in  the  action  in  his  favor  vested  in  his  assignee,  and  he 
had  no  right  to  transfer  to  unother  the  execution  which  issued  thereon.  • 

2.  Sa»if — The  resignation,  removal  or  death  of  an  assignee  for  creditors 
does  not  affect  the  assignment.  The  trust  can  not  fail  for  want  of  a  trus- 
tee. 

3.  lujuncfions — Where  a  temporary  injunction,  to  stay  proceeding  on  a 
judgment,  was  issued  by  the  clerk  of  a  court,  when  the  verified  petition, 
there  being  no  affidavit,  failed  to  show  that  the  judge  of  the  court  was  ab- 
sent from  the  county,  and  was  issued  without  an  order  granting  it,  as  re- 
quired by  section  271  of  the  Code,  and  when  the  petition  failed  to  state  that 
no  injunction  had  been  previously  granted  for  the  purpose,  a  motion  to 
dissolve  the  injunction  on  the  face  of  the  papers  should  have  been  sus- 
tained. 

4.  Same — Prejudicial  errors — An  error  of  the  court  in  overruling  a  motion 
to  dissolve  a  temporary  injunction  to  stay  proceedings  on  a  judgment,  did 
not  prejudice  the  defendant,  when,  in  the  final  judgment  on  the  whole  case, 
he  was  permanently  enjoined  from  the  same  proceeding. 

Cornelison  &  McKee  for  appellants;  Tyler  &.  Apperson  for  appellee.' 

Cbe£Ch  v.  Sutton,  &c. 

Filed  February   3,   1892.     Appeal  from    Whitley  Court  of  Common    Pleas. 
Opinion  of  the  court  by  Presiding  Judge  Young,  affirming. 

1.  Appellate  pr^ictice—The  moWKiXi  for  a  new  trial  not  having  been  made 
in  time,  the  only  question  this  court  can  consider  is  as  to  the  sufficiency  of 
the  pleadings  to  support  the  judgment. 

2.  Defect  in  ansiver  cured  by  7/<r;</iV/-- Although  the  answer  is  indefinite  and 
unsatisfactory,  yet,  as  there  was  neither  demurrer  nor  motion  to  make  more 
specific,  the  defect  was  cured  by  the  verdict  and  judgment  for  defendant. 

3.  Sales  of  personal  property — Failure  to  deliver — While  the  title  to  personal 
property  may  pass,  although  there  has  not  been  an  actual  delivery,  yet, 
where  the  contract  is  that  the  property  is  to  be  delivered,  and  the  agreement 
to  sell  and  deliver  are  both  the  essence  of  the  contract,  the  vendor  can  not 
recover  the  purchase  price  until  he  has  shown  a  delivery,  or  a  reasonable 
excuse  for  his  failure  to  deliver. 

William  Lindsay  for  appellant ;  J.  W.  Alcorn  and  Hill  &  Denham  for  ap- 
pellees. 

StEINHABTEB  V.  WOLFSTEIN  <fe  Co. 

Filed  February  3,  1892.     Appeal  from  Kenton  Chancery  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Attachments^ Res  Adjudicata — Where  a  creditor  on  the  same  day  sues 
his  debtor  in  different  courts  upon  separate  and  distinct  debts,  alleging  the 
same  grounds  of  attachment  in  each  case,  a  judgment  discharging  the  at- 
.tachment  in  one  case  is  not  a  bar  to  the  attachment  in  the  other,  although 
the  evidence  in  the  two  cases  be  exactly  the  same.  While  the  same  provis- 
ional remedy  is  sought  in  each  case  and  upon  the  same  ground,  the  two 
actions  are  not  for  the  same  thing. 

2.  Appeals — Uniformity  in  decisions  tequifed — Where  this  court  has  affirmed 
a  judgment  discharging  an  attachment  it  will  not  in  another  case  against 
the  same  debtor  upon  exactly  the  same  evidence  affirm  a  judgment  sustain- 
ing an  attachment.  While  in  the  former  case  this  court  may  have  given 
weight  to  the  judgment  of  the  lower  court,  the  rule  requiring  uniformity 
and  stability  in  the  decisions  of  courts  demands  that  upon  the  same  issue 
and  the  same  evidence  the  judgments  of  this  court  should  accord. 
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3.  Bills  and  notes — Disiountinf^  of  note  in  another  State — A  note  nef^otibble 
and  payable  at  a  chartered  bank  in  this  State  does  not  beoome  a  bill  of  ex- 
change in  this  State  by  beinf?  discounted  to  a  bank  in  another  State,  although 
it  "would  be  regarded  as  a  bill  of  exchange  under  the  laws  of  that  State; 
and,  therefore,  the  liability  in  this  State  of  the  endorser  of  such  a  note  ia 
that  of  a  mere  assignor. 

4.  Assignment  of  note — Attachment  before  debt  matures — The  assignor  of  a  note, 
whose  liability  arises  only  after  due  diligence  by  the  ansignee  in  prosecuting 
the  obligors,  is  not  a  creditor  or  a  surety  of  the  obligors,  or  jointly  liable 
with  them,  and,  therefore,  is  not  entitled  to  an  attachment  against  them 
under  section  237  of  the  Code,  which  provides  for  an  action  in  equity  for 
indemnity,  and  for  an  attachment  before  a  debt  matures.  And  if,  after  in- 
stituting such  an  action,  he  acquires  a  right  of  action  by  paying  off  the 
notes,  it  can  only  be  asserted  in  an  original  action.  Having  no  cause  of 
action  when  the  suit  was  instituted,  there  is  nothing  to  amend. 

J.  F.  &  C.  H.  Fisk  for  appellant:  Cleary  <fe Hamilton  for  appellees. 

Wtattv.  Lane. 

Filed  February  3, 1892.     Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

Non  est  factum — Peremptory  instruction — In  this  action  by  appellant  to  recover 
of  appellee  a  sum  which  he  alleged  he  had  paid  as  appellee's  surety,  appellee's 
plea  that  she  did  not  sign  the  note  and  had  received  no  benefit  from  the 
money  for  which  the  note  was  executed  is  sustained  by  the  evidence,  and  the 
court  properly  gave  a  peremptory  instruction  to  find  for  defendant. 

Cornelisou  &  McKee  for  appellant;  Tyler  «fe  Apperson  for  appellee. 

Mabquess,  <fcc.  v.  Bbandon,  &jc. 

Filed  February  10,  1892.     Appeal  from  Trigg  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Young,  afBrming. 

1.  Contr-act  for  lien  upon  property  to  be  acquired  in  future — While  a  contract  for 
a  lien  upon  property  to  be  acquired  in  future  will  not  be  enforced  where 
the  rights  of  third  parties  intervene,  such  a  contract  is  enforceable  between 
the  parties.  Therefore,  under  a  contract  between  landlord  and  tenant,  giv- 
ing the  landlord  a  lien  upon  the  crop  to  be  raised  on  the  rented  premises, 
the  lien  attaches  as  soon  as  the  crop  comes  into  existence,  and  will  be 
enforeed.  provided  the  rights  of   third  parties  have  not  intervened. 

2.  Waiver  of  exemptions —VihevQ  there  is  a  contract  for  a  lien  upon  a  specific 
thing,  a  provision  in  the  contract  waiving  the  right  of  the  debtor  to  any 
exemption  out  of  the  thing  specified  is  valid.  Such  a  provision  ie  unlike 
the  provision  in  a  promissory  note  that  the  obligor  will  not  claim  any  ben- 
efit from  the  exemption  laws. 

Fenton  Sims  and  John  C.  Dabney  for  appellants;  R.  A.  Burnett  for  ap- 
pellees. 

Bbimkley,  Catkon  &  Co.  v.  Reed. 

Filed  February  10,  1892.     Appeal  from   Pulaski  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Young,  affirming. 

Contnbutory  negligence  of  driver  of  conveyance  not  imputed  to  passenger — When 
a  passenger  in  a  public  conveyance  is  injured  through  the  negligence  of  an- 
other, the  contributory  negligence  of  the  driver  of  the  conveyance,  over 
whom  the  passenger  has  no  control,  can  not  be  imputed  to  him  so  as  to 
defeat  a  recovery  in  an  action  by  him  against  the  other  person  through 
whose  negligence  he  was  injured. 

J.  L.  Colye.r,  O.  H.  Waddle  and  W.  A.  Morrow  for  appellants;  Curd  &  Den- 
ton for  appellee. 
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L.  Jk  N.  R.  R.  Co.  V.  LooAN. 

Filed  Febrtiftry  10,  1892.     Appeal  from  Mariou  Cirouit  Court.      Opinion  of 

thecoartby  Presiding  Jadge  Young,  reversing. 

Piremptory  instritctions—T\\e  evidence  in  this  case  being  substantially  the 
same  that  it  was  upon  the  former  appeal  (88  Ky.,  232),  the  court  should  have 
given  a  peremptory  instruction  to  find  for  the  defendant. 

W.  J.  Lisle  for  appellant. 

L.  &  N.  R.  R.  Co.  V.  Stephen. 

Filed  February  10.1892.     Appeal  from  Lincoln  Circuit  Court.      Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  Railroads— ExpinUion  of  ticket — When  a  ticket  is  issued  by  a  raiload  com- 
pany not  good  for  passage  after  a  certain  date,  or  after  a  certain  number  of 
days  from  its  date,  if  the  holder  of  the  ticket  commences  his  journey  before 
midnight  of  the  last  day,  he  is  entitled  to  complete  the  xmssage  on  the 
ticket,  although  it  can  not  be  so  completed  before  the  expiration  of  the 
time  fixed  in  the  contract,  and  the  fact  that  a  change  of  trains  is  necessary, 
can  nol  aflPect  the  right  of  tha  passenger  to  complete  the  passage  on  the 
ticket. 

2.  •  Excessive  zcrdici--'\:\\^  plaintiflP  having  been  humiliated  and  mortified 
by  being  forcibly  ejected  from  the  car  by  the  conductor  without  right,  a 
verdict  for  $350  is  not  excessive. 

J.  VV.  Alcorn  for  appellant;  Robert  J.  Breckinridge  for  appellee. 

WlTTINa  V.  RiNOWOOD. 

Filed  February  10,  1892.     Appeal  from   Fulton  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  affirmintr* 

1.  Consideration  for  mortgaf^e—Faihtre  of  mortagee  to  perform  Jiis  part  of  con- 
tract— Where  one  executed  a  mortgage  to  indemnify  the  mortgagee  as  surety 
for  his  son,  the  mortgagee  agreeing,  as  the  consideration  for  the  mortgage, 
that  he  would  become  surety  for  the  mortgagor's  son  for  such  additional 
sums  as  might  be  necessary  to  enable  him  to  begin  business,  the  failure  of 
the  mortgagee  to  comply  with  that  agreement  is  a  sufficient  defense  to  an 
action  by  him  to  enforce  his  mortgage.  Whether  or  not  the  business  which 
the  mortgagor's  son  was  prevented  from  undertakinsT  by  reason  of  the 
mortgagee's  failure  to  perform  his  contract  would  have  been  profitable  is 
not  an  issue  in  th?  case,  the  contract  being  such  that  equity  demands  of  the 
mortgagee  a  specific  performance  of  his  promise  before  he  can  ask  the 
courts  to  compel  the  mortgagor  to  comply  with  his  undertaking. 

2.  Parol  evidence  to  add  to  luntten  instrument — Where  an  application  is  niade 
to  a  court  of  equity  to  enforce  a  written  instrument,  the  defendant  may 
fihow,  by  parol  evidence,  that  the  writing  does  not  contain  the  whole  of  the 
agreement  of  ihe  parties. 

In  this  action  to  enforce  a  mortgage  it  was  competent  for  the  defendants 
to  show  that  an  agreement  of  the  mortgagee,  which  constituted  the  consid- 
eration for  the  mortgage,  was  omi*ted  from  the  instrument. 

Smith  &  Robbins  for  appellant;  H.  A.  Tyler  for  appellee. 

W^iLSON  V.  Hendbix. 

Filed  February  10,  1892.     A(»peal  from  Bath  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Yost,  reversing. 

Vendor  and  vendee — Measure  of  damages  for  breacfi  of  contract — Where  a  vendor 
■who  has -acted  in  good  faith  is,  without  fault  on  his  part,  unable  to  make  a 
good  title,  and  no  part  of  the  purchase  money  has  been  paid,  the  vendee 
can  not,  as  a  rule,  claim  any  other  damages  than  his  expenses  in  the  trans- 
action. It  is  only  where  the  conduct  of  the  vendor  is  tainted  with  fraud  or 
bad  faith  that  the  vendee  can  recover  for  the  loss   of   his  bargain,  the  cri- 
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terion  in  such  cases  beings:  the  difference  between  the  contract  price  and  the 
actual  value  of  the  land  at  the  time  of  the  sale. 

In  this  case  the  vendor,  having  acted  in  good  faith,  and  being  without 
fault,  the  vendee  is  only  entitled  to  recover  ngminal  damages  and  hia  ex- 
penses in  preparing  to  take  possession  of  the  laud,  no  part  of  the  purchase 
money  having  been  paid.  And  while  the  instructions  to  the  jury  properly 
presented  the  measure  of  damages,  the  verdict,  being  for  $500,  when  the 
special  damages  proved  amounted  to  but  $15,  should  have  been  set  aside  as 
against  the  evidence. 

R.  GudgeU  <k  Son  and  W.  S.  Qudgell  for  appellant;  J.  J.  Nesbitt  and  C.  W. 
Good  paster  for  appellee. 

MiLIiEB    V.  BOMKBSET  ElECTBIO  LiQHT  &   ICE  Co. 

Filed  February  10,  1892.     Appeal  from  Pulaski  Circuit  Court.      Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Cousttuction  of  contract— k  written  contract  to  deliver  ice  in  car-load  lots 
at  a  certain  price  per  ton,  the  seller  agreeing  not  to  sell  ice  in  any  quantity 
to  any  other  person  in  the  same  town,  must,  when  construed  with  regard  to 
the  object  the  contracting  parties  had  in  view,  be  considered  as  a  contract 
to  supply  ice  for  the  whole  season.  Therefore,  in  this  action  by  the  pur- 
chaser to  recover  damages  for  breach  of  the  contract,  an  allegation  in  the 
petition  that  it  was  understood  between  the  parties  that  the  defendant 
would  furnish  plaintiff  with  as  much  ice  as  he  would  require  to  supply  the 
demands  of  his  trade  during  the  season,  does  not  contradict  or  vary  the 
terms  of  the  contract  as  written.  And  as  the  petition  alleges  that  plaintiff, 
relying  upon  this  agreement,  made  contracts  with  various  parties,  based  on 
the  prices  stipulated  in  the  writing,  to  furnish  them  ice,  and  that  in  order 
to  fill  these  contracts  he  was  compelled  to  and  did  buy  ice  from  other 
parties  '*at  greatly  'enhanced  prices,"  by  reason  of  which  he  sustained  the 
damages  sued  for.  a   cause  of  action  is  stated. 

W.  A.  Morrow,  J.  W.  ^  J.  L.  Colyer,  W.  J.  Hendriok  and  R.  Ried  Rogers  for 
appellant;  0.  H.  Waddle  for  appellee. 
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McOONNELL  V.  Pedigo  &  Hays. 
(Filed  Jan,  14,  1892.) 

1.  Ri^i^ht  of  railroad  to  conferupon  one  person  the  exclusive  priviiej^e  0/ transfer- 
ring passengers  J  rom  depot — A  railroad  company  can  not  confer  upon  oue  per- 
son the  exclusive  privilege  of  standing  vehicles  at  its  depot  for  the  purpose 
of  carrying  passengers  and  baggage  so  as  to  prevent  others  from  standing 
vehicles  for  the  same  purpose  at  the  depot,  provided  such  other  persijn.'*  do 
not,  in  any  manner,  interfere  with  the  employes  of  the  railroad  in  the  dia^ 
charge  of  their  duties. 

Wni.  Lindsay  and  Porter  &  McQuown  for  appellant. 

Geo.  T.  Djff  and  Thom.is  H.  Hine.s  for  appellees. 

Appeal  from  B.irren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  c  ise  com3s  from  the  Superior  Court. 

The  L.  <fe  N.  Riilroid  C)mpiny,  by  ctmtr.ict,  ao:repd  to  tcivo  tti 
McConneli  the  exclu-iive  privilejre  of  standing:  hacks  st  the  phir  funn 
of  its  depot  in  Glas;?o\v,  in  consideration  that  McConnell  would 
carry  the  mails  from  the  depot  to  the  postoffice  in  that  town,  the 
railroad  company,  under  its  contract  with  the  government,  beinir 
compelled  to  deliver  the  mail  on  schedule  time. 

The  privilege  is  conferred  to  the  exclusion  of  all  other  public 
hacks  or  vehicles  from  the  hotels  of  the  town.  The  contract  vvum 
being  executed  by  McConnell  when  the  defendants,  Pedi^o  & 
Hays,  undertook  to  transi>ort  passengers  to  and  from  the  depot  smd 
claimed  the  right  to  stand  their  hacks  on  the  ground  near  or  at  the 
depot,  when  in  doing  so  they  did  not  interfere  with  the  busint^^  of 
the  railroad  company. 

The  result  was  an  injunction  enjoining  the  defendants  from  inter- 
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fering  with  the  rights  of  McConnell,  under  his  contract  with  the  rail- 
road company,  and  the  injunction  being  dissolved  and  the  action 
dismissed,  the  case  is  brought  to  this  court. 

There  is  no  testimony  whatever  showing  that  the  hacks  of  the  de- 
fendants or  their  drivers  interferred  in  any  way  with  the  employes  of 
the  railroad  in  the  discharge  of  their  business,"  and  the  sole  question 
arises,  has  the  coinpany  the  right  to  grant  such  an  exclusive  privi- 
lege? 

The  hacks  of  the  defendant  do  not  stand  at  or  near  the  depot 
where  the  mails  are  received  by  tlie  plaintiff.  Their  drivers  do  not 
annoy  the  passengers  by  extorting  tlieir  custom  or  taking  charge  of 
their'baggage,  but  stand  with  their  hacks  ready  to  receive  passen- 
gers who  desire  to  be  conveyed  to  the  liotels  or  other  places  in  the 
city,  and  the  only  ground  for  the  injunction  is,  that  it  leadens  the 
profits  of  the  plaintiff  under  his  agreement  with  the  railroad  com- 
pany. It  isdifticult  to  define  the  extent  of  the  power  of  railroad 
corporations  in  prescribing  rules  and  regulations  for  the  conduct  of 
their  business.  Tney  have  the  right  to  protect  the  company  and  its 
employee  from  such  imposition  and  annoyance  as  interferes  with  the 
discharge  oC  their  duties.  No  employer  should  be  obstructed  in 
the  discharire  of  his  duty  when  controlling  the  trains  or  in  charge  of 
the  depot  and  its  grounds. 

Crowds  of  persons  who  have  no  business  on  the  platform,  and 
who  go  from  curiosity  to  see  the  trains  arrive  and  depart,  may  be 
required  to  leave  so  as  to  give  proper  ingress  and  egress  to  those 
who  have  the  right  to  be  on  the  platform.  The  company  may  en- 
close its  platform  and  permit  no  one  to  enter  excef»t  those  who 
have  business  with  the  company,  or  desire  to  travel  on  the  cars. 

The  passengei*s  with  their  baggage  may  be  required  to  enter  the 
omnibus  or  liacks  outside  of  the  depot  platform  if  deemed  necessary 
for  the  successful  and  convenient  conduct  of  the  business,  but  a  reg- 
ulation that  does  not  pertain  to  their  business,  or  that  discriminates 
by  driving  from  their  depots  those  who  are  engaged  in  a  public  em- 
ployment, and  whose  duty  it  is  to  provide  for  their  guests  and  the 
traveling  public,  resulting  in  a  monopoly  of  the  particular  business, 
is  unauthorized  by  its  charter  and  in  palpable  violation  of  the  rights 
of  others. 

The  hotel  keeper  has  the  right  to  have  his  hack  at  the  depot,  con- 
venient for  those  who  may  desire  to  patronize  him,  and  the  railroad 
company,  in  undertaking  to  say  that  no  one  shall  approach  the 
deT)ot  for  that  fjurpose,  except  those  it  may  select,  is  going  outside 
of  its  charter  and  regulating  the  business  of  others  over  whom  it 
has  no  control. 

This  is  not  a  continuous  line  of  transportation  where  the  obliga- 
tion is  with  the  company  to  transport  the  passenger  from  the  termi- 
nus of  its  railway  to  some  other  road,  under  a  special  contract,  nor 
is  the  plaintiff  operating  under  the  charter  of  any  transfer  company 
that  gives  him  any  peculiar  privileges  by  reason  of  the  public  ser- 
vice he  undertakes.  The  company  has  undertaken  for  a  nominal 
consideration,  or  services' equivalent  thereto,  to  control  the  carrying 
of  passengers  from  its  depot  to  the  hotels  of  the  city,  and  if  this 
power  is  recognized  as  being  within  what  is  termed  a  reasonable  reg- 
ulation in  the  conduct  of  its  business,  the  company  can  deny  to 
any  one  carrying  for  hire  the  right  of  access  to  its  depot  for  passengers 
and  freight,  and  therel)y  monopolize  the  entire  business  of  trans- 
porting passengers  and  freight  to  their  proper  destination  within  the 
city  or  town  where  the  depot  may  happen  to  be  located. 

the  case  of  Harkee  v.  The  Midland  Kailway  Company,  in  86  En- 
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^lish  Common  Law  Reports,  is  referreci  to  as  sustaining  the  exereisR 
of  such  power  on  the  part  of  a  railroad  corporation.  There  it  was 
held  that  an  omnibus  proprietor,  carrying  passengers  for  hire  to  and 
from  a  station,  eould  not  maintain  an  action  against  the  company 
for  reiusing  to  allow  him  to  drive  his  vehicle  in  the  station  yard. 
It  may  have  been  that  the  freight  was  taken  from  the  station  yard 
an  that  ease  and  delivered  to  the  carrier  on  the  outside,  and  thepas- 
rsengers  required  to  enter  the  omnibus  after  leaving  the  station  yard. 
*The  whole  may  liave  been  inclosed,  as  is  the  case  in  many  of  the 
larger  cities,  for  the  protection  of  the  freight  and  passengers, 
ibut  the  facts  here  present  no  such  case. 

In  the  case  referred  to-,  the  exclusion  of  the  carrier  was  based  on 
the  ground  that  the  plaintirf  was  seeking  to  appropriate  the  private 
property  of  the  railway  company  for  his  own  benefit,  and  he  was,  in 
fact,  a  trespasser  unless  he  desired  to  use  the  railway  for  the  pur- 
poses contemplated  by  the  company.  Cases  have  been  cited  by 
counsel  sustaining  the  right  of  the  corporation  to  make  such  a  con- 
tract as  in  this  case  to  the  exclusion  of  all  others. 

In  Old  Colony  Railroad  Co.  v.  Tripp,  147  Mass.,  39,  the  right  of  a 
railway  company  to  grant  to  one  person  the  exclusive  right  of  com- 
ing upon  its  ground  to  take  baggage  or  merchandise  was  upheld, 
und  the  facts  of  that  case  in  most  of  its  features  are  similar  to  the 
<5a8e  being  considered. 

The  chief  justice  and  two  of  the  associate  judges  dissented  from 
the  opinion  of  the  majority,  and  said  that  such  a  regulation  would 
tend  to  establish  a  monopoly  not  granted  by  the  charter,  .which 
might  be  solely  for  its  own  benefit,  and  not  for  the  benefit  of  the 
public.  It  is  true  there  was  a  statute  in  that  State  requiring  **that 
-every  railroad  should  give  to  all  persons  or  companies  reasonable 
And  equal  terms  and  facilities  and  accommodations  for  the  transpor- 
tation of  themselves,  their  agents,  and  of  any  merchandise  upon  its 
railroad,  and  for  the  use  of  its  depot  and  other  grounds."  Still  it  is 
■evident  the  dissent,  by  the  minority  of  that  court,  proceeded  upon 
the  idea  that  the  public  had  an  interest  in  the  question,  and  that  to 
give  to  the  railway  company  the  exclusive  right  to  say  what  per- 
sons should  come  upon  its  grounds  .to  receive  passengers  and  freight 
would  not  only  create  a  monopoly  but  subject  those  who  travel  and 
those  who  transported  freight,  over  its  road,  to  great  inconvenience. 

It  is  saying  to  the  passenger  you  can  enter  the  hack  of  McConnell 
on  the  depot  grounds  and  be  carried  to  any  part  of  the  city  of  Glas- 
gow, but  if  you  want  to  ride  in  any  other  public  conveyance  you 
must  leave  our  grounds  to  find  one.  McConnell  may  charge  fifty 
«ents  for  carrying  while  the  others  are  willing  to  carry  for  half  price, 
«till  as  the  first  charge  is  reasonable  you  must  submit.  Such  a  con- 
tract prevents  competition,  and  makes  such  a  discrimination  as  is 
unreasonable  and  detrimental  to  the  public.  There  is  no  obligation 
on  the  company  to  take  the  passenger  or  his  freight  from  the  depot, 
but  still  it  is  insisted  that  the  railway  company  has  the  right  to 
name  the  party  that  shall  carry  him  to  the  exclusion  of  all  others. 
The  passenger,  under  this  contract  between  the  railway  company 
and  McConnell,  may  want  to  ride  in  defendant's  hack,  still  the  lat- 
ter is  not  allowed  to  enter  the  grounds,  but  the  passenger  must  be 
subjected  to  the  inconvenience  of  leaving  the  grounds  of  the  com- 
pany to  obtain  the  vehicle  in  which  he  perfers  to  ride. 

It  is  conceded  that  the  paasenger  in  a  hack  not  belonging  to  Mc- 
Oonhell  may  be  driven  at  the  usual  place  of  leaving  the  hack  and 
entering  the  car,  but  it  is  then  insisted  that  this  hackman  must 
leave  the  grounds,  take  his  position  outside  and  when  the  passenger 
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returns  the  latter  niust  iro  to  hira  and  not  the  hack  man  to  the  pa.9- 
sena:er,  and  for  no  other  reason  than  the  fact  of  this  contract  tciving- 
the  exclusive  privilege  to  Mc(yonnell. 

It  is  admitted  that  there  is  no  interference  with  the  delivering  of 
the  mail  or  any  other  resfulation  for  the  conduct  of  the  company*» 
business,  and  the  ground  for  the  injunction  is  had  on  the  idea  that, 
although  the  railway  company  has  terminated  its  contract  with  the 
passenger  by  delivering  him  safely  at  its  depot,  it  still  has  the  right 
to  carry  the  passenger  from  the  depot  to  his  home  or  the  hotel,  or 
can  give  the  exclusive  right  to  another.  We  can  not  assent  to  such 
a  doctrine. 

This  entire  question  i:^  well  discuss-^^d  and  decided  in  the  ease  of 
Montana  U.  Railway  Company  v.  Longslors,  where  a  like  privilege 
was  attempted  to  be  conferred  on  Lavell  and  brothers,  and  it  was 
held  that  it  was  not  such  a  regulation  as  the  carrier  had  the  right  to 
make.     18  Am.  State  Hops.,  745. 

In  that  case  there  was  a  statute  preventing  a  discrimination  ip  the 
transportation  of  freight  and  passengers,  but  regardless  of  the  stat- 
ute, as  the  court  would  no  doubt  have  adjudged  in  that  case,  that 
the  public  interests  requires  that  no  such  contract  should  be  exer- 
cised by  any  corporation  transporting  passengere  or  freiijht.  There 
is  no  question  here  affectina:  the  safety  or  comfort  of  passengers  at  the 
depot,  but  there  arises  from  this  contract,-if  enforced,  an  inconvenience 
to  the  paH^sengei's  and  the  public,  that  the  company  has  no  power  to 
create,  either  by  the  provisions  of  its  charter  or  for  the  reason  that 
it  is  the  owner  of  the  property  on  which  the  depot  stands  and  the 
court  below  having  dissolved  the  injunction,  the'  judgment  is  af- 
firmed. 


Thompson  v.  ElMore,  &c. 
(IV ed  Jan.  14,  1892— .Yo^  to  be  reported,) 

1.  Transitory  actions — A  suit  for  the  rescission  of  a  contract  for  the  pnr- 
chase  of  laud  is  transitory,  and  is  not  made  local  by  section  62  of  the  Civil 
Code.  Therefore,  an  action  may  be  maintained  in  Fayette  county  for  the 
rescission  of  a  contract  of  purchase  of  land  sTituated  in  Jessamine  county. 

2.  Vendor's  lien — Note  surrendered  throngh  fraud  of  vendee — AppeUant  con- 
veyed  to  a  married  woman  and  her  husband  a  tract  of  land  iu  Fayette 
county,  retaining  ^  lien  for  unpaid  purchase  money.  The  husband,  jj^rantee,. 
sold  by  title  bond  to  the  appellant,  a  tract  of  land  in  Jessamine  county,  by 
fraudulent  representations,  and  in  payment  therefor,  the  note  executed  to 
appellant  by  the  husband  and  wife  was  surrendered.  In  this  action  by  the 
appellant  in  Fayette  county  to  enforce  his  lien  on  land  sold  in  that  county, 
and  to  rescind  the  contract  of  purchase  of  the  Jessamine  county  land, 
Held^ 

First — The  contract  of  purchase  of  the  Jessamine  county  land  should 
have  been  rescinded,  and  the  parties  placed  in  statu  que. 

Second — Appellant  was  entitled  to  the  enforcement  of  his  vendor^e  lien  on 
the  Fayette  county  land,  the  surrender  of  the  note  evidencing  the  debt  se- 
cured thereby,  having  been  obtained  by  fraud. of  at>pellee. 

Third — Although  the  wife  was  not  a  party  to  the  fraud  of  her  husband  ia 
the  sale  of  the  Jessamine  county  land,  yet  she  can  not  claim  to  be  released  by 
the  surrender  of  her  note,  because  this  would  allow  her  to  profit  by  the  fraud 
of  her  husband,  and  no  consideration  for  the  surrender  passed  from  her. 

J.  D.  Hunt  and  Morton  &  Parker  for  appellant. 

Breckinridge  &  Shelby  for  appellees. 
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Appeal  from  Fayette  Court  of  Common  Pleas. 
Opinion  of  the  court  bv  Chief  Justice  Holt. 

In  1871  the  appellant,  S.  F.  Thompson,  sold  a  tract  of  land  in 
Fayette  county  to  the  appellees,  Kitty  B.  Elmore  and  her  husband, 
J.  J.  Elmore,  taking  their  notes  for  the  unpaid  purchase  money,  for 
which  the  deed,  which  was  made  to  the  wife,  retained  a  lien. 

In  1879  the  husband  sold  to  Thompson,  by  written  contract,  a 
tract  of  about  216  acres  of  land  in  Jessamine  county,  and,  as  a  part 
of  the  first  payment  of" the  purchase  money,  the  latter  surrendered 
to  Elmore  the  note  for  the  balance  then  owing  for  the  Fayette  land, 
4ind  which  then  amounted^  to  about  $2,5()0. 

Elmore  assigned  to  Thompson  the  note  of  the  tenant  for  1879  and 
the  latter  went  into  possession  in  March,  1880. 

Elmore  had  previously  conveyed  106  acres  of  the  land  to  one 
liundj',  but  the  purchase  money  was  unpaid,  and  the  title  in  Lundy's 
heirs,  he  having  died.  The  contract  between  Thoaipson  and  El- 
iQore  provided  that  the  latter  was  **  to  take  steps  to  enforce  his  lien 
on  said  land,  and  procure  the  title  to  himself;  so  soor.  as  he  can  ac- 
complish this,  the  said  Elmore  is  to  make  the  deed  to  the  said 
Thompson." 

The  notes  for  this  unpaid  purchase  money  were  then  held  by  one 
Hanna,  Elmore  having  assigned  them  to  hint  to  secure  a  debt. 

The  balance  of  the  land  was  under  mortgage  to  one,  Patterson,  for 
«J,000. 

The  appellant,  Thompson,  claims  Elmore  represented  to  him  that 
he  held  the  Lundy  notes  and,  saving  them,  that  there  was  nothing 
:against  any  of  the  land,  thus  fraudulently  inducing  him  to  make 
the  purchase. 

It  is  said  this  claim  Is  unsustained,  because,  while  Thompson  so 
testifies,  Elmore  contradicts  him.  There  are  other  circumstances, 
however,  which  sustain  Thompson.  The  contract  between  them 
•does  not  mention  the  Patteraon  mortgage,  nor  speak  of  Hanna  be- 
ing the  holder  of  the  Lundy  notes.  In  fact,  referring  to  Elmore,  it 
«peaks  of  them  as  "A/^  lien."  Moreover  the  appellant,  counting 
the  balance  owing  upon  his  Fayette  land  note,  p-Aid  to  Elmore  over 
^,000,  leaving  him  owing  but  about  $6,600,  when  the  liens  on  the 
land  amounted  to  over  $8,800. 

This  we  can  hardly  presume  he  would  have  done,  if  he  had 
known  of  their  existence,  and  that  they  were  held  by  third  parties. 

The  appellant,  disregarding  the  purchase  by  him  of  Elmore,  sued 
to  recover  the  balance  that  was  owing  him  for  the  Fayette  land 
-when  he  purchased  the  Jessamine  land,  and  to  enforce  a  lien  there- 
for. 

.The  petition  states  that  the  note  had  been  obtained  by  the  El- 
raores  by  fraud.  Before  an  answer  was  filed,  the  appellant  filed  an 
:amended  petition,  fully  setting  forth  the  purchase  by  him  of  El- 
more ;  the  false  representations  by  him  as  to  the  land ;  his  inability 
to  make  title;  the  liens  against  the  land  ;  the  insolvency  of  Elmore, 
And  flsklDg  a  rescission  of  the  contract  upon  equitable  principles,  he 
-offering  to  account  for  the  reasonable  use  or  rent  of  the  land  while 
held  by  him. 

This  plieading  was  improperly  stricken  from  the  files.    Its  object 
was  to  annul  the  transaction  through  which  the  appellant's  note  was- 
obtained  by  the  Elmoras. 

They  then  pleaded  payment.  An  agreed  state  of  facts  was  filed, 
«  vidence  taken  and,  on  April  10, 1883,  the  court  entered  a  Judgment, 
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giving  the  appellant  a  lien  upon  the  Fayette  land  for  the  balance 
unpaid  upon  his  note  when  it  was  surrendered  to  the  Clmoresat 
the  time  of  his  purchase  of  the  Jessamine  land,  and  referred  the 
case  to  a  commissioner,  under  proper  directions,  to  ascertain  how 
much  he  was  owing,  if  any  thing,  by  reason  of  the  use  or  rents  of  it. 
The  judgment  further  provided,  that  whatever  might  be  found  doe 
upon  this  account,  should  be  first  applied  in  discharge  of  a  writteo 
agreement  by  J.  J.  Elmore  to  pay  extra  interest  for  induigeDoe 
upon  the  indebtedness  to  the  appellant,  and  that  the  balaDee,  if  any, 
should  go  as  a  creciit  upon  the  principal. 

The  commissioner  acted  ;  made  a  report ;  exceptions  were  filed  ta 
it  by  the  appellees;  a  re-reference  to  him  ordered,  and  then  the 
court  entered  a  judgment,  setting  aside  that  of  April  10,  1883,  and 
dismissed  the  petition. 

The  appellant  complains  of  this,  and  it  is  difficult  to  see  upon 
what  ground  the  court  acted,  unless  it  be  that,  until  the  contract  wt» 
rescinded  under  which  the  appellant's  note  was  surrendered,  he 
could  not  maintain  an  action  upon  it ;  and,  as  that  contract  related 
to  the  purchase  of  land  in  Jessamine  county,  a  rescission  could  only 
be  had  in  its  court. 

A  suit  for  a  rescission  of  a  contract  for  the  purchase  of  land  i^ 
however,  a  transitory  action.  It  is  not  made  local  by  section  62  of 
the  Civil  Code.  Page,  Ac.  v.  McKee,&c.,  3  Bush,  136;  McQuerry 
v.  Gilliland,  Ac,  89  Ky.,  — ;  Massie  v.  Watts,  6  Cranch,  148. 

The  rescission  of  the  contract  is  not,  however,  the  substantive  re- 
lief sought  by  the  appellant.  His  action  is  to  recover  a  balance  of 
purchase  money  for  the  Fayette  land,  and  to  enforce  a  lien  therefor 
against  it.  It  is  local  to  the  courts  of  Fayette  county.  As  an  inci- 
dent to  the  claim,  however,  and  by  way  of  affording  complete  retief 
to  the  parties  and  preventing  a  multiplicity  of  suit»,  it  was  proper 
to  rescind  the  contract  as  to  the  Jessamine  county  land  and  chaqEe 
the  appellant  with  whatever  profit  he  had  derived  from  it.  It  \» 
the  peculiar  province  of  a  court  of  equity  to  give  complete  relief; 
and  whether  the  appellant's  Hen  note  has  been  paid,  and  whether 
the  contract  for  the  Jessamine  land  shall  standi  are  questions  which, 
the  conduct  of  the  parties  had  so  blended  that  it  wa»  proper  to  de- 
termine them  in  this  action. 

The  amended  petition  did  not,  therefore,  constitute  a  departure 
from  the  cause  of  action  set  forth  in  the  petition. 

Aside  from  the  representations  of  Elmore  as  to  the  Jessamine 
land,  he  covenanted  *'  to  convey  with  deed  of  general  warranty." 

This  bound  him  to  make  a  perfect  title.  The  contract  was  execn- 
tory.  No  deed  was  ever  made  to,  and  accepted  by,  the  appellant.. 
Before  this  action  was  brought  Hanna  had  sued  upon  the  Luody 
notes  to  enforce  his  lien,  and  the  106  acre*  covered  by  it  had  been 
taken  from  the  possei^sion  of  the  appellant,  and  placed  in  a  recaver*s. 
hand.    This  action  was  not,  therefore,  prematurely  brought. 

The  record  also  discloses  that,  since  this  suit  was  brought,  the  land 
has  t)een  sold  under  decree,  and  purchased  by,  and  conveyed  to» 
Hanna.  It  is  true  Elmore  testifies  he  has  arranged  with  Hanna  to 
convey  the  land  when  the  appellant  pays  what  he  agreed  to ;  but  no 
deed  was  presented,  although  this  suit  was  pending,  nor  is  it  proven 
that  there  is  any  binding  agreement  with  Hanna  to  this  effect.  H 
.^IWDyiiBpeAm  that,  since  this  suit  was  brought,  a  decree  has  been  rwK 
dfeVed  10  sell  the  balance  of  the  land  for  the  Patterson  mortgage^ 
'We  have,  therefore,  not  only  a  case  of  false  representation,  but  ina- 
bility to  convey,  either  of  which  authorizes  a  rescission  of  an  ex- 
ecutory contract. 
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No  such  conduct  or  delay,  upon  the  appellant's  part,  in  seeking 
relief  is  shown,  as  to  prevent  hiui  from  now  being  lieard  in  equity. 
He  offers  to  account  for  all  the  benefits  he  received  from  the  pur- 
chase of  the  Jessamine  land. 

If  it  be  said  that  the  wife  was  not  a  party  to  the  contract  for  its 
purchase,  and  is  not,  therefore,  to  be  affected  by  it,  yet  she  is  but 
the  voluntary  beneficiary  of  it.  When  Thompson  surrendered  his 
note,  no  consideration  passed  from  her.  She  can  suffer  no  loss  by  a 
rescission  of  the  contract,  save  an  unjust  and  inequitable  advantage, 
for  which  she  gave  nothing  whatever.  The  benefit  to  her  was  a 
gratuitous  one,  and,  while  she  should  not  be  prejudiced  by  the  hus- 
•band's  misconduct,  or  his  inability  to  comply  with  his  contract,  she 
can  not  be  allowed  to  profit  by  it. 

These  parties  should  be  placed  in  statit  quo. 

The  judgment  of  April  10,  1883,  was  a 'proper  one  in  this  direc- 
tion, and  the  one  appealed  from  is  reversed,  and  the  cause  remanded 
for  further  proper  proceedings. 


MuRPiiY  V.  Commonwealth. 
(Filed  Jan.  16,  1892.) 

1.  Critninaliato — Insanity — Evidence — On  a  trial  for  m order,  evidence  that 
the  parents  or  other  relatives  of  the  accnsed  wete  innane  is  not  competent 
or  relevant,  until  other  testimony  has  first  been  introduced  tending  to  prove 
that  the  accused  was  himself,  at  the  time  of  the  homicide,  insane.  But  if 
the  manner  of  the  commission  of  the  crime  and  the  circumstances  con- 
nected with  it,  as  established  by  the  Commonwealth's  evidence,  are  of  such 
a  character  as  to  authorize  a  reasonable  Inference  that  the  act  was  caused 
by  insanity,  then  the  accused  may  prove  hereditary  insanity,  without  having 
introduced  other  testimony  tending  to  establish  insanity  in  himself  at  the 
time  of  the  homicide. 

The  murder  of  his  father,  by  the  accused  in  thin  case,  was  very  extraordi- 
nary and  unnatural,  and  without  apparent  provocation  or  excuse,  and  the 
refusal  of  the  court  to  permit  defendant  to  prove  that  his  mother  was,  for 
fifteen  years,  confined  in  a  lunatic  asylum,  and,  at  times,  violent  ;  that  his 
grandfather  had  been  partially  insane  and  violent  and  that  three  cousins 
are  insane,  was  erroneous  and  prejudicial  to  appellant. 

2.  Same — Evidence  of  a  physician  of  forty  years'  experience  that  he  had 
examined  and  talked  with  the  defendant  one  or  two  days  after  the  homicide, 
and  that  at  that  time  the  accused  was,  in  his  opinion,  insane,  was  competent, 
and  should  have  been  admitted. 

3.  Criminal  law—  Continuance — A  son  killed  his  father  in  September  and  was 
indicted  and  tried  in  October.  In  his  affidavit  for  a  continuance,  he  stated 
that  he  was  confined,  during  all  that  time,  in  the  jail  of  an  adjoining 
county;  could  not  read  nor  write;  was  without  friends  or  money  to  advise 
him  or  employ  counsel;  was  being  defended  at  the  trial  by  an  attorney  who 
had  volunteered  to  do  so;  and  that  he  remembered  none  of  the  circumstances 
connected  with  the  homicide,  but  if  given  an  opportunity  to  secure  attend- 
ance of  certain  witnesses,  could  prove  that  many  of  his  relatives  had  been 
violently  insane,  HeU — That,  under  all  the  circumstances,  a  continuance 
should  have  been  granted  the  accused. 

W.  W.  McGuireand  Wm.  Lindsay  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Magoffin  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Lewis. 

Appellant,  Logan  Murphy,  about  nineteen  years  old,  has  been 
convicted  and  sentenced  to  be  hanged  for  murder  of  his  father,  Isaac 
Murphy,  at  whase  house  he,  thousfh  married  about  six  weeks  pre- 
viously, was  at  the  time  living. 

According  to  the  evidence,  of  which  there  is  no  contrariety,  about 
dark  of  the  day  of  the  homicide  appellant,  accompaniecl  by  his 
brother-in-law,  returned  home,  having  a  turkey  tlmt  he  had  killed 
while  away,  and  which  he  asked  to  be  cooked.  In  the  language  of 
witnesses,  '*  he  and  his  father  had  '  some  words,' "  and  he  then  went 
out  of  the  house  and  sat  down,  where  he  staid  about  a  half  hour, 
and  then  came  to  the  door  of  tlie  house,  when  his  step-mother  told 
him  to  come  into  the  house  and  act  like  a  man ;  to  which  he  replied 
he  was  waiting  for  his  father  to  ask  him  in,  and,  upon  the  de- 
ceased responding  he  could  do  as  he  pleased,  come  in  or  stay  out, 
appellant  presented  a  pistol  and  fired  the  shot,  which  caused  death 
in  a  few  monjents. 

What  were  the  words  deceased  and  appellant  used  does  not  ap- 
pear, nor  does  it  clearly  appear  what  was  the  subject  or  occasion  of 
them,  but  it  may  be  inferred,  from  the  conduct  of  appellant  in  leav- 
ing the  house,  he  was  oflfended  at  his  father. 

There  is  no  evidence  whatever  that  deceased  made  any  demon- 
stration or  threat  of  violence  to  appellant.  On  the  contrary,  when 
shot  he  was  sitting  in  a  chair,  his  arm  being  on  the  back  of  it,  and 
his  head  resting  on  his  arm,  and  was  not  even  looking  towards  ap- 
pellant. 

As  the  record  stands,  the  killing  appears  to  have  been  done  delib- 
erately, without  provocation,  excuse  or  even  warning,  and  must  be 
regarded  an  act  comprising  all  the  elements  of  murder,  and  punish- 
able as  such,  unless  appellant  was,  at  the  time,  a  lunatic.  And  the 
only  ground  relied  on  for  reversal  is  assumed  error  of  the  lower 
court  in  refusing  a  continuance,  to  enable  appellant  to  obtain  attend- 
ance of  witnesses  to  establish  that  fact,  and  in  sustaining  objection 
to  evidence  offered  on  the  trial  for  that  purpose. 

It  appears  that  the  killing  occurred  about  the  first  of  September, 
1891,  and  the  indictment  was  found  and  the  Ciise  called  for  trial  at 
October  term  of  the  Cv>urt,  when  motion  was  made  for  a  continu- 
ance, based  on  an  affidavit,  in  which  was  made,  in  substance,  the 
following  statement :  That  from  the  day  of  his  arrest  until  indicted 
appellant  had  been  confined  in  the  jail  of  another  county,  and  un- 
able to  prepare  for  his  defense ;  that  he  is  unable  to  read  or  write, 
and  entirely  without  friends  to  aid,  or  property  or  money  with 
which  to  employ  counsel  to  defend  him  ;  the  attorney  who  is  doing 
so  being  a  volunteer  from  another  county,  and  a  stranger  in  the 
county  where  the  trial  was  being  had ;  that,  if  an  opportunity  is 
afforded,  he  can  prove  his  mother  has,  for  fifteen  years,  been  confined 
in  a  lunatic  asylum,  and,  at  times,  is  very  violent,  his  grandfather 
was  partially  deranged  and  violent,  a  cousin  was  also  insane  and 
violent  for  twenty  years,  and  is  now  in  a  lunatic  asylum,  and  two 
other  cousins,  whose  names  are  given,  are  insane.  He  further  stated 
that,  at  the  time  of  the  killing,  he  was  in  bad  health,  and  does  not 
now  remember  the  circumstances  under  which  the  homicide  <jc- 
curred,  and  did  not,  until  informed  by  his  counsel,  know  the  neces- 
sity of  the  testimony  mentioned,  and,  being  confined  in  jail,  could 
not  have  produced  it  upon  the  trial. 

It  appears  that  when  tne  motion  for  continuance  was  made,  the  court 
announced  the  case  would  be  continued,  unless  the  attorney  for  the 
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Corn mon wealth  agreed  to  admit  the  facts  disclosed  in  the  affidavit, 
subject  tobein^  relevant  and  competent,  which  he  did  so,  and,  there- 
upon, the  motion  for  continuance  was  overruled.  But,  for  reasons 
we  do  not  understand,  the  objections  of  the  attorney  for  the  Common- 
wealth to  the  affidavit  when  oflfered  on  the  trial  were  sustained,  and 
no  part  of  it  was  permitte<i  to  be  read  to  the  jury.  It  further  appears 
that  appellant  introduced,  as  his  only  witness,  a  physician  of  forty 
years'  practice,  who  it  was,  in  writing,  averred  would  testify  he  had 
seen,  examined  and  conversed  with  appellant  one  or  two  days  after  the 
killino:,  while  he  was  under  arrest,  and  that,  in  the  opinion  of  the 
witness,  he  was  mentally  deranged  ;  but  that  evidence  was  also  ex- 
cluded. 

Although  it  is  "manifest  appellant  was  forced  into  trial,  without 
having  reasonable  time  and  opportunity  to  prepare  for  his  defense, 
still,  unless  the  facts,  which  he  stated  in  his  affidavit  he  could  estab- 
lish by  ai)sent  witnesses,  are  relevant  and  competent,  and  tend  to 
support  his  defense  of  insanity,  the  only  one,  as  the  record  now  ap- 
pears, he  could  have  had,  there  was  no  error  in  refusing  to  continue 
the  case. 

It  seems  to  be  a  settled  rule  that,  in  order  to  make  competent  and 
relevant  evidence  of  the  insanity  of  i)arents  of  one  on  trial  for  a 
homicide,  there  must  be  other  independent  testimony  tending  to 
show  he  was  himself  insane  at  the  time  of  the  killing.  Xo  evidence 
was  introduced  in  this  case  for  the  purpose  of  showing  thut  appel- 
lant was,  at  the  time  he  shot  his  father,  insane,  which  omission  may 
or  not  have  resulted  from  his  inability  and  want  of  opportunity  of 
himself,  or  any  one  for  him,  to  prepare  his  defense.  But,  however 
that  may  be,  the  simple  question  before  us  is,  whether  the  manner 
and  circumstances  under  which  the  act  was  done  are  of  a  character, 
authorizing  a  reasonable  inference,  tliat  the  homicide  was  commit- 
ted under  the  influence  of  insanity? 

No  motive  for  the  unnatural  act  appears  in  the  record,  for  there  is 
a  total  absence  of  proof  of  previous  ill-feeling  between  father  and 
son,  or  of  any  incentive  or  reason  that  would  influence  a  sane  per- 
son to  commit  such  dwd. 

While,  therefore,  heretiitary  insanity  is  not  of  itself  sufficient  to 
show  insanity  of  a  particular  member  of  a  family,  or  should  be  re- 
^rded  as  conclusive,  or  even  |)ersuasive,  of  a  criminaj  act,  having 
been  committed  unrJer  influence  of  insanity,  that  may  be  consistent 
with  sanity.  Still,  as  said  by  Chief  Justice  Gibson,  in  the  Hack- 
worth  case,  *' there  is  nothing  unreasonable  in  referring  wild,  furi- 
ous and  unnatural  actions,  not  otherwise  accounted  for,  to  the 
aberations  of  a  mind,  the  reflex  of  that  of  the  parent."  People  v. 
Smith,  31  Cal.,  466;  Wharton  and  Sills,  Med.  Jus.,  93. 

It  seems  to  us  that,  as  the  homicide  in  this  case  is  without  any 
apparent  motive,  and,  at  the  same  time,  unnatural  and  extraordi- 
nary, the  jury  might  as  rensoiml)ly  infer  insanity  therefrom  as  ffom 
any  other  act  or  si)eech  which  nJay  be  referred  to  that  .•ause,  ana, 
therefore,  evidence  of  insanity  of  appellant's  parents  was  competent 
and  relevant,  and  the  lower  court  erred.  In  the  fii-st  place,  in  refusing 
acontinuance  to  give  apiiellant  an  opportunity  lo  produce  such  evi- 
dence; and,  secondly,  in  refusing  to  permit  the  affidavit  i^^«^   "^ 
evidence,  after  having  overruled  the  motion  for  continuance.      vve 
think  the  court  also  erred  in  sustaining  t)l>jection  to  the  eviden^^e  ot 
the  physician,  for,  while  proof  of  indej>endent  acts,  or  conversation 
occurring,  subsequent  to  the  commission  of  a  crime,  would  not  oe 
competent  to  show  insanity  at  the  time,  yet  such   evidence^may  oe 
heard  and  considered  in  connection,  with  acts  before  or  at  the  tune 
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of  the  crime  which  tend  to  establish  the  fact,  and  especially  is  the 
opinion  of  an  expert,  formed  under  the  circumstances,  stated  by  the 
physician  in  this  case. 
Judgment  reversed,  for  a  new  trial  consistent  with  this  opinion. 


Nkwton  v.  Long. 
(Filed  Jan.  16,  1892 — Not  to  be  reported.^ 

1.  Vendor  and  ventiee — Fraudulent  representation — ^In  this  action  by  a  vendor 
to  enforce  his  lien  on  a  mill  and  machinery,  the  defendant  alleges  frandu- 
lent  representations  by  the  vendor  at  the  time  of  the  sale.  The  evi- 
dence is  Qonflictin^,  but  it  appears  that  thjB  defendant  examined  the  mill 
and  machinery  for  himself  before  the  sale  ;  aithoaf^h  defendant  paid  too 
high  a  price  for  an  old  mill  there  is  no  groand  for  aeUing  aside  the  sale  anci 
vendor  is  entitled  to  an  enforcement  of  his  lien. 

2.  Same — Pleading — After  the  issues  were  made  up,  defendant  tendered  an 
amended  answer,  setting  up  additional  alleged  false  representations  of  the 
vendor  concerning  his  lease  of  the  water  power  and  the  ownership  of  the 
ground.  As  the  defendant  must  have  known  all  these  facts  when  his  origi- 
nal auiiwer  was  filed,  the  court  properly  refused  to  permit  the  amendment 
to  be  filed  and  new  issues  made. 

B.  L.  D.  Guffey  and  John  L.  Scott  for  appellant. 

Edward  VV.  Htnes  and  W.  A.  Helm  for  appellee. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Pryor. 

This  action,  to  enforce  a  lien  for  the  purchase  money,  was  defended 
on  the  ground  of  fraudulent  representations  made  by  the  plaintifT^ 
who  was  the  vendor,  as  to  the  condition  of  the  mill  and  machinery 
for  which  the  note  was  executed. 

That  the  representations  consisted  in  the  statement  that  the  mill 
and  machinery  was  in  good  repair  when  the  building  was  worth- 
less and  required,  In  a  year  after,  tearing  down  and  rebuilding:.  The 
charge  of  fraud  or  misrepresentation  is  shown  by  the  testimony  of 
several  witnesses,  but  rebutted  by  the  testimony  for  the  plaintiff^ 
Theproof  conduces  to  show  that  the  appellee  examined  the  build- 
ing before  he  purchased  it,  and  from  the  testimony  it  must  have 
been  apparent  to  him  that  the  building  was  wo];thless  and  would 
have  to  be  remodeled  in  a  short  time.  The  proof  on  the  part  of  the 
appellee  shows  he  informei  the  appellant  that  the  mill-house  would 
have  to  be  rebuilt  at  the  time  of  the  s^le,  and  the  purchase  was,  in 
fact,  made  with  that  understanding.  The  appellant  purchased  one- 
fourth  of  this  property,  one-fourth  interest  was  sold  \Ai  Cole  A  Bros., 
one-fourth  to  HuJwalland  the  remaining  fourth  the  appellant  re- 
tained. 

The  proof  is  conflictinor,  but  conducas  to  show  that  the  appellant 
made  the  purchase  with  his  eves  open.  He  was  at  the  mill  and  ex- 
amined  its  condition,  and  while  not  a  miller  he  could  see,  and  must 
have  seen,  that  the  building:  was  in  a  decayed  condition.  In  fact  he 
stated  to  two  or  more  witnesses  that  the  building  would  have  to  be 
repaired  or  a  new  one  built. 

We  think  the  testimony  establishes  the  fact  that  this  purchase 
was  a  hard  bargain,  nothing  more. 
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The  appellant  paid  one-third  of  the  money  down  and  executed 
his  two  notes  for  $588.38  each.  He  paid  the  first  note  and  made  no 
complaint  until  this  lien  was  sought  to  be  enforced  as  to  any  fraud 
practiced  on  him  by  the  appellee. 

After  the  issue  had  been  made  up,  the  appellant  offered  to  file  an 
amended  answer,  setting  up  a  fraudulent  representation  made  !to 
him  as  to  the  lease  of  the  water  power  for  thirty  years  and  as  to  the 
ownership  of  the  ground,  a  fact,  if  it  existed,  he  must  have  known 
when  his  original  answer  was  filed.  The  court  below  refused  its  fll- 
iner,  and  abused  no  discretion  in  declining  to  permit  a  new  issue. 

This  case  was  consolidated  with  an  action  for  the  sale  of  the  mill 
property,  a  dissolution  of  the  partnership  and  a  distribution  of  the 
assets.  The  other  partners  make  no  defense,  but  testify  as  to  the 
representations  made  by  the  appellee  to  them  as  to  what  it  would 
cost  to  rep.iir  the  mill  building. 

The  building  stood  on  the  ground  and  was  not  hidden  from  the 
view  of  these  purchasers,  and  their  proof,  if  uncontradicted,  makes 
out  a  case  where  they  paid  too  much  money  for  an  old  mill,  and  in- 
stead of  relying  on  their  own  judgment  confided  in  the  statement 
of  the  appellee,  and  when  all  the  testimony  is  considered  there  is  no 
reason  for  the  interference  of  the  chancellor. 

Judgment  afiirmed. 


Weaver  v.  Weaver,  ex'oh,  Ac. 

{Filed  Jan.  16,  1892.) 

Devise  by  husband  to  wife  and  children — The  widow  takes  a  life  estate  in  all 
her  hnsband*8  property  left  after  the  payment  of  his  debts,  with  remainder 
to  her  children  under  the  husband's  wiU,  which  directs  his  executor  to  take 
possession  of  his  entire  estate  and  ^'manasre  and  dispose  of  the  same  to  the 
best  possible  advantage,  that  is,  so  much  thereof  as  may  be  necessary  to  pay 
all  my  just  debts  and  funeral  expenses,  and  deliver  the  remainder  to  my  wife^ 
Mary,  who  is  requested  and  expected  to  manage  same  to  the  best  advantage  in  carry- 
ing  for  and  educating  the  children  and  supporting  herself y 

Geo.  S.  Fulton  for  appellant. 
Nat  W.  Halstead  for  appellee. 
Appeal  from  Nelson  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Lewis. 

The  onlv  question  in  this  case  is,  whether,  undei*  the  will  of  Wil- 
liam T.  Weaver,  his  widow  is  entitled  to  an  estate  for  life  in  thereat 
and  personal  property  devised,  remainder  to  his  two  children,  or  as 
adjudged  by  tne  chancellor  each  of  the  three  persons  takes  alBolutely 
one-third  thereof. 

The  will  is  as  follows:  •*!  desire  that  John  W.  Shields  take  posses* 
8lon  of  all  my  estate,  both  real  and  personal,  including  a  policy  of  in- 
insuranee  on  my  life  of  three  thousand  dollars  (13,000)  as  executor  of 
this,  my  last  will  and  testament,  and  manage  and  dispose  of  same  to 
the  best  possible  advantage,  that  is,  so  much  thereof  as  may  l)e  nec- 
essary to  pay  all  my  jast  debts  and  funeral  expenses,  and  deliver  the 
remainder  to  my  wife^  Mary  Eliza  Weaver^  who  is  requested  and 
expected  to  manage  same  to  the  best  advantage  in  caring  for  and  edu- 
cating the  children  and  supporting  herself. ^^ 
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It  seems  to  us  the  language  of  the  testator  inake^  his  intention  to 
j?ive  to  his  widow  a  life  estate  in  all  the  property  left  after  payiner 
his  debts,  so  plain  that  there  is  no  need  of  rosortinjr  to  rules  of  con- 
struction. He  directs  the  executor  to  deliver  to  her  not  a  part,  but 
all  the  remainder  of  his  estate,  the  possession,  use  and  control  ot 
which  he  manifestly  intended  she  should  have  durins:  her  life.  No 
provision  is  made  for  either  division  of  the  real  or  distribution  of 
the  personal  property  which  would  have  to  take  place  ifshe  and  the 
two  children  are  each  entitled,  absolutely  and  presently,  to  one- 
third.  Nor  can  it  be  inferred  from  the  lansru  i^re  used  or  any  exist- 
injr  condition,  that  he  intended  her  to  be  restricted  to  the  possassion 
and  use  of  less  than  the  whole  estate  left  after  payment  of  debts  and 
delivered  to  her  by  the  executor. 

In  the  case  of  Frank  v.  Urez,  13  Ky.  Law  Rep.,  22(5,  decided  by 
this  court  June  18, 1891,  the  lanffuage  of  the  will  was:  '*The  rest  and 
residue  of  my  estate,  real,  personal  and  mixed,  i  ^ive  to  my  dear 
wife,  Ann  Maria  Frank,  for  her  own  use  and  the  benefit  of  our  chil- 
dren forever."  He  also  appointed  his  wife  executrix  and  joruardian 
of  the  minor  children,  and  requested  she  be  allowed  to  qualify  with- 
out security. 

In  that  case,  after  e.xamininjj^  and  referring:  to  numerous  cases,  the 
opinion  was  rendered  that  the  widow  took  under  the  will  a  life  es- 
tate, remainder  to  the  children,  this  lanj^uagfe  being  used:  **It  may 
be  reprarded  as  settled  law  in  cases  where  the  devise  is  by  the  hus- 
band directly  to  his  wife  and  children  that  the  wife  takes  a  life  es- 
tate only,  unless  there  is  something  rise  in  the  will  showinj?  a 
contrary  intention.'' 

That  case  we  regard  as  decisive  of  the  question  here  presented. 
Indeed  the  intention  of  the  testator  to  give  to  his  widow  a  life  estate 
is  more  clearly  indicated  in  this  than  in  that  case.  For  here,  un- 
like that,  the  estate  does  not  go  into  possession  of  the  widow  as  ex- 
exutrix,  but  what  is  left  after  paying  debts  by  an  executor  appointed 
for  the  purpose  is  directed  to  be  delivered  to  her.  N')r  is  any  pro- 
vision made  for  a  guardian  of  the  infants  to  take  possession  of  tlieir 
share  of  the  estate. 

It  seems  to  us  both  tlie  language  of  the  testator  in  this  case,  and 
settled  rules  of  construction  applicable  to  it,  require  the  will  to  be 
construed  as  giving  to  the  widow  a  life  estate  in  all  the  property, 
real  and  personal,  and,  therefore,  the  judgment  is  reversed,  for  pro- 
ceedings consistent  with  this  opinion. 


Thomasson  v.  Hanna,  &c. 
{Filed  Jan.  16,  1892— iVb^  to  be  reported,) 

Division  feme — The  weight  of  the  eTidence  in  this  action,  inTOlviufr  the 
location  of  the  divinion  line  between  two  adjoining  lot  owners,  is  with  the 
appellees,  and  the  judgment  of  the  chancellor  is  affirmed. 

Geo.  E.  Prewitt  for  appellant. 

Jas.  E.  Cantrill  for  appellees. 

Appeal  from  Scott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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The  appellees  and  appellant  beinj?  the  owners  of  adjoining:  town 
lots  in  the  town  of  Georgetown,  the  ap[)ellees  enjoined  the  appellant 
from  buildinjij:  a  fence  on  their  land.  The  appellant  claims  that  the 
said  fence  was  on  the  division  line  between  him  and  tlie  appellees. 
Is  said  fence  on  the  division  line  or  on  the  land  of  the  appellees? 

The  appellant  purchased  from  Mrs.  Helbrad  the  following;  boundary 
of  land,  situated  in  said  town  of  Georjfetown:  ''Be^rinning  on  th^  north 
side  of  Main  street,  and  corner  to  the  lot  of  Mrs.  Hiram  Sullivan,  and  . 
thence  run  west  95  feet  to  a  stone,  corner  to  Elizabeth  and  Marjjaret 
Hanna's  lot  and  parallel  to  the  west  line  of  Mrs.  Hiram.Sullivan\s  lot, 
a  distance  of  r>ol  feet,  more  or  le-ss,  to  the  lot  of  Mrs.  Warren  (form- 
erly Mis.  Miller);  thence  run  east  with  the  line  of  Mrs.  \Varren,  the 
distance  of  95  feet,  to  a  stone  and  corner  with  said  Sullivan;  thence 
south  with  Mis.  Hiram  Sullivan's  line  to  the  beginnin^:.'' 

The  boundaries  of  a  deed  from  the  appellees  to  the  appellant  are 
as  follows:  **Beginning  at  a  stake  and  corner  to  the  lot  of  Mrs.  Hel- 
brad,  on  the  norili  side  of  Main  street,  and  run  west  with  Main 
street,  a  distance  of  two  feet,  to  the  alley  fence  of  said  Elizabeth  and 
Margaret  Hanna:  thence  run  north  parallel  to  and  two  feet  from  the 
west  line  of  said  Helbrad's  lot  to  the  line  of  Mrs.  Warren;  thence 
east  with  said  Warren's  line  two  feet  to  a  stone,  and  corner  to  Mrs. 
Helbrad's  lot;  thence,''  &c. 

The  Helbrad  deed  to  the  appellant  makes  the  corner  of  the  Sulli- 
van lot  the  beginning  corner  of  the  Helbrad  lot,  and  it  makes  the 
west  line  of  the^uUivan  lot,  running  back,  the  east  line  of  the  Hel- 
brad lot,  and  it  makes  the  rear  west  corner  of  the  Sullivan  lot  the 
rear  east  corner  of  the  Helbrad  lot.  And  there  is  no  dispute  about  the 
west  line,  and  the  front  and  rear  west  corners  of  the  Sullivan  lot  being 
the  true  line  and  corners,  as  contended  for  by  the  appellees.  It  also 
appears  from  the  Helbrad  deed  that  the  west  line  running  back  of 
the  Helbrad  lot  is  parallel  with  the  said  west  line  of  the  Sullivan 
lot,  and  that  the  front  and  rear  distances  are  95  feet  each.  But  it  is 
said  that  the  rear  line  of  95  feet  distance  means  that  distance  on  Mrs. 
Warren's  line,  which  would  make  the  Helbrad  west  line,  adding  the 
two  feet  sold  to  appellant  by  appellees>  at  the  i)lace  contended  for  by 
the  appellant.  But,  it  seems  to  us,  that  this  contention  is  not  cor- 
rect, for  it  is  explicitly  stated  in  the  deed  that  the  west  lines  of  the 
Sullivan  and  Helbrad  lots  run  parallel  to  each  other,  and  the  front  and 
rear  lines  are  95  feet  each,  but  the  contention  of  the  appellant  would 
make  the  rear  line  more  than  95  feet  long  by  several  feet,  whereas 
tjie  deed  says,  "run  east  with  the  line  of  Mrs.  Warren  the  distance 
of  95  feet  to  a  stone  and  corner  with  said  Sullivan."  This  language 
.does  not  mean  the  distance  of  95  feet  with  Mrs.  Warren's  line; 
thence  to  Sullivan's  corner,  but  it  means  to  run  with  the  Warren  line 
and  to  Sullivan's  corner,  a  distance  of  95  feet,  and  when  it  is  con- 
sidered that  the  two  lines  running  back  are  parallel,  and  the  weight 
of  the  evidence  is  that  the  lot  was  understood  to  be  equi  distant 
front  and  rear,  there  can  be  no  doubt  that  the  95  feet  meant  to  the 
Sullivan  corner.  But  the  appellant  contends  that  the  appellees  rep- 
resented to  him,  when  he  applied  to  them  as  the  agents  of  Mrs.  Hel- 
brad to  purchase  said  lot,  that  the  Helbrad  lot  included  all  the 
ground  east  of  their  alley  fence,  and  running  with  said  fence  about 
a  third  the  distance  of  the  depth  of  the  lot  where  the  fence  ceased, 
and  then  running  in  the  same  direction  to  the  Warren  line,an(|  then 
along  the  Warren  line  and  the  Sullivan  line  to  the  beginning. 
On  the  other  hand,  the  appellees  deny  that  the  line  was  to  run  with 
the  alley  fence  and  extended,  &c.,  and  Gov.  Cantrill  corroborates 
their  recollection  of  that  matter.    They  say,  in  substance,  that  when 
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the  appellant  applied  to  them  as  agent  to  buy  the  lot,  they  told  him 
that  the  lot  fronted  on  Main  street  95  feet,  and  cornered  at  a  gate 
post;  that  the  appellant  then  caused  the  lot  to  be  surveyed  and  it 
fronted  97  feet  to  the  gate  post,  and  98  feet  to  the  center  oi  said  post; 
that  they  said  Mi-s.  Helbrad  was  entitled  to  go  to  said  post,  97  feet; 
that  a  deed  was  drawn  up  calling  for  97  feet  front  and  the  same  distance 
in  the  roar,  and  it  was  sent  to  Mrs.  Helbrad  to  sign,  but  she  declined 
to  sign  it,  because  it  called  for  two  feet  too  much;  that  after  some 
contention  the  appellees  agreed  to  deliver  the  appellant's,  Mrs.  Hel- 
brad, deed  for  95  feet  of  ground,  front  and  rear,  and  their  own  deed 
for  two  feet  more,  making  the  97  feet  front  and  rear,  which  he 
accepted. 

The  weight  of  the  evidence,  which  is  corroborated  by  the  deeds, 
sustains  this  view.  Also,  it  is  evident  that  the  courses  and  distances, 
as  given  in  the  deed,  were  intended  to  embrace  the  land  conveyed, 
not  controlled  by  natural  or  visible  objects,  except  perhaps  the  alley 
fence  mentioned  in  giving  the  front  call,  but  there  is  no  dispute 
about  that  matter  as  the  97  feet  reaches  to  the  fence  at  that  place. 

The  judgment  is  affirmed. 


Cook  v.  Commonwealth. 

{Filed.  Jan.  21,  1892— ^Vo<  to  be  reported,) 

Criminal  law — Appeals — In  the  absence  of  r  bill  of  excpptions  it  will  be  pre- 
sumed that  the  action  of  the  court  in  the  conduct  of  the  trial  was  correct 
and  that  the  evidence  was  sufficient  to  support  the  verdict;  the  only  question 
that  can  be  considered  in  such  case  is  the  sufficiency  of  the  indictment  to 
support  the  verdict. 

W.  T.  Owen  and  C.  S.  Walker  for  appellant. 
W.  J.  Hendrick  for  appellee. 
Appeal  from  Daviess  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  jury  convicted  the  appellant  of  manslaughter,  and  fixed  his 

gunishment  at  twenty-one  years  in  the  penitentiary.    There  is  iio- 
rief  on  file  for  him,  and,  as  the  record  stands,  we  do  not  vsee  any 
reason  that  could  be  given  for  a  reversal. 

A  new  trial  was  asked  upon  various  grounds,  to-wit:  That  the 
verdict  was  unsustained  by  the  evidence;  that  the  court  gave  im- 
proper and  refused  proper  instructions,  and  admitted  ill^al  evi- 
dence. 

There  is,  however,  no  bill  of  exceptions.  The  testimony  is  not  in 
the  record,  nor  are  the  instructions  given  and  refused  shown  in  any 
proper  way.  In  such  a  state  of  case  we  can  only  inquire,  is  the  in- 
dictment sufficient  to  support  the  verdict?  In  this  case  this  question 
must  be  answered  in  the  affirmative. 

In  the  absence  of  a  bill  of  exceptions  the  action  of  the  court  in 
the  conduct  of  the  trial  will  be  presumed  to  have  been  correct,  and 
the  evidence  sufficient  to  support  the  verdict. 

Judgment  affirmed. 
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BENiiEY  V.  Curtis. 
(Fi/ed  Jan,  23,  18S)2.)     . 

1.  Deed  of  manied  ivoman — Acknoivledpnent — Pieaifing-^\n  thii*  actiOD,  com- 
menced ii)  1889,  by  a  wido^  to  recover  land  conveyed  by  her  husband  and 
herself  in  1874  on  the  groaud  that  her  deed  was  void  because  of  a  defect  in 
the  certficate  cf  acknowledgment.  Held— 

The  deed  of  a  married  woman  must  be  executed  in  strict  conformity  to 
the  law  and  in  this  case,  the  certificate  of  acknowledgment  by  her  is  de- 
fective because  made  out  in  the  name  of  the  deputy  county  court  clerk 
alone,  yet  since  plaintiff,  in  her  petition,  alleges  and  admits  that  she,  to- 
gether with  her  husband,  executed  the  deed  dnd  properly  acknowledged  it 
before  the  deputy  of  the  clerk  of  the  county  court  and  that  in  taking  such 
acknowledgment  the  deputy  was  acting  for  his  principal,  and  that  the  deed  has 
been  a  recorded  instrument  since  1874,  she  ought  not  now  to  be  permitted  to 
recover  in  a  court  of  equity  because  of  the  mere  formal  defect  in  the  cer- 
tificate made  by  the  deputy  clerk. 

2.  Failure  of  trustee  to  write  in  deed — A  husband  and  wife,  in  1874,  conveyed 
the  wife's  land  to  a  purchaser,  the  legal  title  to  which  had  previously  been 
devised  to  a  trustee  for  the  benefit  of  the  wife.  Notwithstanding  the 
failure  of  the  trustee,  who  died  before  tne  deed  was  executed,  to  unite  in 
the  conveyance  the  married  woman  will  not  now,  in  a  court  of  equity,  be 
permitted  to  recover  the  land,  her  equitable  title  to  it  having  passed  by 
her  deed. 

3.  Officers— Deputies — A  deputy  should  always  act  in  the  name  of  his  prin- 
cipal and  all  official  acts  done  by  him  and  all  certificates  made  by  him  should 
be  in  the  name  of  such  principal  by  him  as  deputy.  A  certificate  of  the 
acknowledgment  of  a  deed  by  the  grantors,  in  the  name  of  the  deputy 
county  court  clerk  alone,  is  defective. 

Cochran  &  Son  and  Edward  W.  Hines  for  appelhuit. 

M.  C.  Hutchins,  Wadsworth  &  Son,  Wall  &  Worthington  and 
T.  C.  Campbell  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

In  1854  Joseph  F.  Broderick  conveyed  a  lot  of  ground  jointly  to 
the  appellant,  Mary  Aim  Benley,  and  her  sister,  Margaret  Prior. 
The  will  of  the  latter,  executed  in  1857,  recites  ownership  of  it  and 
devises  it  to  the  appellant,  a  trustee  being:  named  for  her,  who,  as 
the  will  says,  is  "to  take  and  hold  said  property  to  and  for  the  use  of 
my  sister,  and  to  see  that  the  same  is  kept  ana  appropriated  to  her 
use  and  benefit." 

In  1874,  and  when  there  was  no  trustee,  he  having  died,  the  ap- 
pellant and  her  husband,  who  died  in  1888,  conveyed  the  property 
to  George  W.  Sulser,  and  he,  subsequently,  to  the  appellee,  Hannah 
A.  Curtis. 

In  1889  the  appellant  brought  this  suit  to  recover  it;  first,  upon  the 
ground  that,  by  the  will  of  her  sister,  it  was  the  separate  estate  of 
the  appellant  or  held  in  trust  for  her,  and  that  while  her  husband 
united  in  the  deed  to  Sulser,  yet  no  trustee  did  so,  nor  did  the  heir? 
of  the  deceased  one;  and,  second,  that  the  certificate  of  acknowledg- 
ment to  the  deed  is  not  sufficient  to  pass  her  right. 

If  the  first  ground  be  valid,  but  the  second  one  not  so,  then  it  is 
manifest  the  appellant  could  only  disregard  her  deed  as  to  the  half 
of  the  property  conveyed  to  Mrs.  Prior  by  the  Broderick  deed. 
The  petition  shows  the  latter  regarded  the  entire  lot  as  belonging  to 
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her,  and  that  she  had  the  right  to  devise  it  merely  because  she  had 
paid  all  the  purchase  money. 

The  first  inquiry  tjien  is  as  to  the  validity  of  the  acknowledg- 
ment. 

If  the  deed  made  by  the  appellant  be  invalid,  then  the  appellee 
has  no  title.  If,  however,  it  is  to  be  regarded  as  sufficient  in  form, 
then  the  second  inquiry  is  whether,  inasmuch  as  neither  the  heirs 
of  the  dead  trustee  nor  any  new  trustee  appointed  by  a  court  united 
in  it,  it  is  sufficient  to  bar  a  recovery  by  the  ap^^Jlant  of  the  half  of 
the  prof)er.ty  owned  by  Mrs.  Prior,  and  which  the  appellant  took 
under  her  will. 

The  name  of  the  county  court  cierk  does  not  appear  in  the  ac- 
knowledgment.   It  reads  thus: 

* 'State  of  Kentucky,        ) 
**C()i;nty  of  Mason.  | 
**I,  W.  V»- .  Ball,  deputy  clerk  of  the  county  court  for  the  county 
and  State  aforesaid,  do  certify  that  the  forej^oingdeed  of  conveyance 
from  Mary  Ann  Beniey  to  Geo.  W.  Sulser  was,  on  the  8th  day  of 
January,  1874,  produced  to  me  in  said  county  and  acknowledged  by 
said  Mary  Ann   Beniey  and  Alfred  Beniey,  her  husband,  parties 
thereto,  to  be  their  act  and  deed,  and  this  day  lodged  for  record, 
whereupon  the  same,  together  with  this  certificate,  hath  been  duly 
rec(>rded  in  my  office. 
'*Given  under  my  hand  this  Uth  day  of  January,  1874. 

**\V.  W.  Ball, 
'''J)epnft/  Clerk  Mason  County  Court y 

Undoubtedly  the  proper  course  for  a  deputy  is  to  act  in  the  name 
of  his  principal.  He  should  always  do  so.  It  has  been  said  that  a 
deputy  **is  but  the  ()fficer\s  shadow,  and  doth  all  things  in  the  name 
of  the  officer  himself,  and  nothing  in  his  own  name,  and  his  grantor 
shall  answer  for  him.''  Any  official  act  done  by  him  should  be 
done  in  the  name  ol  his  principal.  In  certifying  the  acknowledg- 
ment or  recording  of  a  deed  it  should  be  in  the  name  of  the  clerk  by 
him  as  the  deputy. 

The  authority  givfen  by  law  to  a  ministerial  officer  is  to  the  in- 
cumbent of  the  office.  It  is  not  to  the  deputy  l>ut  to  the  principal, 
ami  is  exercised  by  the  latter,  by  himself  or  deputy. 

The  appellant,  however,  is  now  dis-covert;  she  is  »m  juruH,  and 
she  admits,  by  in  substance  averring  in  her  pleading,  that  she 
united  in  the  conveyance  and  acknowledged  it  before  the  regular 
deputy,  who  was  authorized  to  take  her  acknuwledgment. 

The'copy  shows  that  it  was  made  a  recorded  instrunjent,  and  to 
hold,  under  these  circumstances,  that  because  the  deputy,  although 
acting  for  and  in  the  name  of  his  principal,  failed  to  use  the  name 
of  his  principal  in  making  out  the  certificate,  but  certified  it  in 
his  own  name,  but  as  deputy  of  the  Mason  county  court  clerk^ 
would  be  a  sacrifice  of  right  and  justice  to  mere  form,  and  while  the 
deed  of  a  married  woman  to  bind  her  must  be  executed  strictly  in 
conformity  to  la.w,  yet  this  rule  should  not  be  so  far  extended  as  to 
observe  the  form  rather  than  the  substance.  Properly  the  deputy- 
clerk  should  have  made  out  the  certificate  in  the  name  of  his  prin- 
cipal by  him;  but  the  petition  admits,  in  substance,  that  he  was  the 
deputy;  that  acting  for  his  principal  he  took  the  acknowledgment, 
and  it  shows  that  as  such  deputy  he  certified  it. 

When  the  deed  was  made  there  was  no  trustee.  The  statute  now 
provides  that  an  estate  devised  in  trust  for  a  married  woman  may 
be  sold  and  conveyed  as  if  it  had  been  conveyed  absolutely  to  her. 
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ErovidecJ  it  be  not  forbidden  by  the  terms  of  the  devise,  and  if  her 
usbaod  and  the  trustee,  if  there  be  one,  unite  in  the  conveyance. 

The  proviso,  if  there  be  one,  was  not,  however,  contained  in  the 
law  in  force  when  the  deed  was  made  by  the  appellant  in  1874. 

The  law  then  provided  that  the  conveyance  might  be  made  if  the 
husband  and  trustee  united  in  it.  The  amendment  was  enacted  on 
April  27,  1880. 

The  appellant  was,  however,  the  sole  beneficiary  of  the  trust.  She 
was  the  only  cestui  que  trust.  The  device  was  for  her  use  and  ben- 
efit alone.  No  one  else,  either  with  or  beyond  her,  was  provided  for 
by  its  terms.  The  conveyance  by  her  and  her  husband  passed  her 
equitable  right.  She  is  now  asking  in  an  equitable  forum  that  it  be 
disregarded,  and  that  she  recover  the  property  which  she  in  solemn 
form  conveyed,  because  no  trustee  united  with  her  in  the  convey- 
ance. The  devise  did  not  forbid  the  conveyance,  and  as  the  deed 
passed  her  equitable  right,  she  can  not  recover  upon  the  ground  that 
no  trustee  united  in  it. 

The  demurrer  to  the  petition  was  properly  sustained,  and  the 
judgment  is  affirmed. 


Commonwealth  v.  City  of  Frankfort,  &(\ 

(Filed  Oct.  22.  1891.) 

1.  Jui/ton'h'  of  city  to  graut  use  of  streets  for  railwnx — A  city  has  no  right  to 
grant  to  a  railroad  company  or  to  an  individual  the  right  to  construct  a  rail- 
road track  in  any  of  its  public  streets  or'alleys  unless  it  is  authorized  to  do 
so  by  its  charter  or  the  charter  of  the  railroad  company. 

2.  Same-  -a  clause  in  the  charter  of  a  railroad  company  authorizing  it  to  con- 
struct in  the  city  of  Frankfort  such  lateral  or  side  tracks  from  its  main  track, 
to  terminate  on  the  banks  of  the  Kentucky  river  in  said  town,  as  it  may  choose, 
does  not  authorize  it  to  construct  through  the  streets  of  said  city  a  side  track 

from  the  track  i ft  its  freiit^/it yard  to  the  miW  of  appellees,  which    is   not  on  the 
bank  of  the  Kentucky  river. 

The  construction  and  operation  of  a  railroad  in  a  certain  alley  in  Frank- 
fort, in  such  a  manner  as  to  wholly  prevent  the  passage  of  vehicles  through 
said  alley  during  three  or  four  different  periods  of  time  of  each  day,  is  an 
unreasonable  obstruction  and  impeding  of  the  passage  of  vehicles  through 
the  alley. 

3.  S<ime — The  evidence  shows  that  the  owners  of  the  mill  first  applied  to 
the  city  council  for  the  right  of  constructing  the  railroad  through  the  alley, 
but  it  was  refused  because  the  city  did  not  possess  the  right  to  grant  such 
right  to  the  mill  owner;  the  right  was  then  granted  to  the  railroad  and  the 
road  was  constructed  at  the  expense  of  the  mill  owner  and  for  his  exclusive 
benefit.  Ndid — That  this  was  clearly  an  attempt  to  authorize  the  construction 
of  the  railroad  in  the  streets  of  Frankfort  for  the  private  benefit  of  the 
owner  of  the  mill  and  no  authority  existed  for  making  such  grant. 

L.  C.  Norman  and  Frank  Chinn  for  appellant. 

Ira  Julian  and  D.  W.  Lindsey  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judp:e  Bennett. 

This  is  an  action  by  the  Commonwealth  aprainst  the  city  of  Frank- 
fort, Kentucky,  the  L.  &  N.  R.  R.  Co.  and  Miles  &  Son,  seeking  to 
enjoin  the  construction  and  operation  of  a  railroad  track,  commene- 
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inj?  at  the  yard  of  the  L.  &  N.  Railway,  on  High  street,  and  run- 
ning across  that  street  and  through  tjie  entire  length  of  * 'Governor's 
alley"  and  across  Ann  street  to  Sliles  <&  Son's  flouring  mill,  and  for 
their  sole  and  exclusive  benefit  in  transporting  flour,  grain,  <&e., 
from  said  freight  depot  to  said  mill,  and  from  the  mill  to  the  depot. 

It  is  not  claimed  that  the  charter  of  the  city  of  lYankfort  gives 
said  city  the  power  to  grant;  either  of  the|appellees,  the  L.  &  N.  R. 
R.  Co.  or  Miles  <&|Son,  the; right  to  construct  and  operate  said  rail* 
wayjacross  saidjstreets  ar.d|in  said  alley. 

And  it  is  well  settled  by  this  court  that  the  city  had  no  such  power 
unless  it  was  expressly  given  by  its  charter,  or  unl.ess  the  charter  of 
the  railway  campany  authorized  the  city  to  grant  such  right  of  way. 
It  is  contended,  however,  that  the  14th  section  of  the  act  of  1848, 
chartering  the  Lexington  &  Frankfort  Railroad  Company,  of  which 
the  L.  &  N.  Co.  is  the  successor,  authorized  the  grant  of  said  right  of 
way.  That  section  authorized  said  company  to  construct  its  rail- 
road from  Lexington  to  some  one  or  more  suitable  points  Cto  be  de- 
termined by  the  company)  on  the  Kentucky  river,  in  or  near 
Frankfort,  and  to  St.  Clair  street  in  said  town,  and  to  contract  with 
the  Louisville  &  Frankfort  Railroad  Company  for  a  junction  with 
that  railroad  at  that  point,  and  to  ''construct  such  lateral  or  side 
tracks  from  said  track,  common  to  both  companies,  to  terminate  on 
the  bank  of  said  river  in  said  town  as  they  may  choose." 

It  will  be  seen  that  the  proposed  railway  track  in  not  such  a  lat- 
eral or  side  track  as  is  contemplated  by  said  charter.  For  it  is  not 
even  contended  that  it  term  mates  at  said,  river,  or  that  it  com- 
mences at  said  main  track. 

Now  as  to  the  facts:  There  is  no  dispute  about  said  alley  being  a 
public  alley  of  the  city  of  Frankfort,  and  that  it  is  necessary  to  the 
use  of  the  Governor's  mansion,  the  property  of  appellant;  also  that 
the  alley  is  but  sixteen  feet  wide  and  four  hundred  feet  long ;  that 
the  space  required  to  run  the  cars  to  be  used  on  said  track  is  from 
nine  to  nine  and  a  half  feet  wide;  that  the  alley  is  used  for  the  travel 
of  vehicles  drawn  by  horses,  &c.;  that  wagons  can  not  pass  the  cars 
in  the  alley;  that  it  takes  the  cars  from  two  to  three  minutes  to  pass 
through  said  alley;  that  it  is  thought  that  about  four  trips  per  day 
in  the  shipping  season,  will  sufftce  to  do  the  shipping  business  of 
the  mill,  but  the  appellees.  Miles  &  Son,  have  the  right  to  make  as 
many  trips  per  day  with  the  cars  as  they  may  choose.  It  is  also 
clearly  shown  that  said  alley  is  necessary  to  the  use  of  the  Governor's 
mansion  for  heavy  hauling,  &c. 

It  is  also  clearly  proven  that  said  alley  is  frequently  used  by  thepub- 
-  lie  as  a  wagon  way  to  avoid  the  railroad  street,  &c.  Now  if  the  city- 
had  the  right  to  grant  to  the  appellee,  the  L.  &  N.  R.  R.  Co.  (which 
is  not  admitted),  it  granted  such  right  upon  the  expressed  condition 
that  said  construction  was  not  to  "prevent,  obstruct  or  unreasonably 
impede  the  passage  of  persons,  wagons  or  other  vehicles  through 
said  alley."  The  foregoing  condition  is  the  condition  that  the  law- 
attaches  to  grants  of  rights  of  way  upon  the  public  streets  and  al- 
leys of  cities  and  towns. 

Now  it  is  an  undisputed  fact  that  the  alley  is  not  wide  enough  to 
admit  the  passage  of  the  appellee's  cars  and  the  wagons  of  persons 
hauling  through  the  alley  at  the  same  time;  that  the  running  of  the 
cars  through  the  alley  stops  the  passage  of  wagons  through  it  for  the 
time  being,  and  this  will  occur  three  or  four  times  a  day,  and  of- 
tener,  if  the  appellees  choose. 

It  is  true  that  the  public,  when  the  right  of  way  is  legally  flrranted 
to  railways  through  streets,  &c.,  must  submit  to  any  inconvenience 
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iiot  unreasonable  that  may  be  caused  in  consequence  of  the  reasona- 
ble use  of  the  privilege  granted.  But  the  public  are  entitled  to  the 
re&sonable  use  of  the  public  streets  and  alleys  for  their  ordinary 
travel,  but  where  the  grantee  of  the  privilege  is  empowered  to  use 
the  privilege  when  he  pleases,  and  as  often  as  he  pleases,  and  every 
time  he  uses  it  such  use  totally  obstructs  for  the  time  being,  though 
not  long  at  a  time,  the  ordinary  public  travel  along  the  street  or  al- 
ley, the  grant  in  such  case  is  unauthorized.  Ches.  &  Ohio  R.  R.  Co. 
V.  Applegate,  8*Dana,  299 ;  Cosby  v.  Ovvensboro  <fe  Russellville  R. 
R.  Co.,  10  Bush,  291;  Buttle  v.  City  of  Covington,  10  Ky.  Layt 
Rep.,  765. 

It  also  appears  from  the  evidence  that  the  appellees.  Miles  &  Son, 
first  applied  to  the  city  council  for  said  right  of  way,  and,  upon  the 
refusal  of  the  city  to  grant  the  right,  because  it  did  not  possess  the 
legal  right  to  grant  it,  it  was  verbally  suggested  that  the  right  might 
be  obtained  in  the  name  of  the  appellee,  the  L.  <fe  N.  R.  R.  Co.,  and 
thereupon  the  grant  of  the  right  was  made  to  that  appellee.  But 
it  is  an  undisputed  fact  that  said  right  of  way  was  obtained  solely 
for  the  .private  benefit  of  the  appellees,  Miles  A  Son,  and  at  their  own 
expense,  to  enable  them  to  do  their  mill  transporting  between  their 
mill  and  the  L.  <t  N.  depot  by  means  of  said  track  instead  of  doing 
said  transporting  by  the  ordinary  way,  which  they  had  theretofore 
used.  We  are  constrained  to  say  that  this  was  an  evasion  in  order 
to  secure  a  private  right  for  the  appellees.  Miles  <fe  Son,  which  they 
were  not  allowed  to  secure  directly  for  themselves.  By  the  same 
process  every  business  man  in  the  city  of  Frankfort  could  secure  an 
exclusive  street  privilege  from  his  business  house  to  the  L.  <fe  N. 
depot.    Surely  this  should  not  be  tolerated. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  direc- 
tions for  further  proceedings  consistent  with  this  opinion. 

Judge  Bennett  delivered  the  following  response  to  petition  for  re- 
hearing : 

The  opinion  covers  all  the  points  made  in  the  petition  for  a 
rehearing,  except  the  suggestion  that  the  appellees.  Miles,  &c.,  are 
entitled  to  the  special  privilege  claimed  on  the  ground  that  they 
have  cleansed  and  improved  said  street.  If  that  suggestion  be 
<»orrect,  then,  upon  the  same  principle,  a  person  cleansing  another's 
back  yard  would  be  entitled  to  an  exclusive  and  special  privilege 
therein. 

The  petition  is  overruled. 


Hopkins,  &c.  v.  Hopkins,  adm'r,  &c. 
{Filed  Bee.  5,  1891.) 

1.  Life  insurance — Right  of  insured  to  change  deneJiciary^The  general  rule  is, 
that  the  beneficiary  named  in  a  life  insaranoe  policy,  acquires  a  vested  in- 
terest in  the  t>olicy  as  noon  as  it  is  issued,  which  can  not  be  transferred  by 
the  insured  to  another  person  without  the  consent  of  such  beneficiary.  But 
when  the  policy  expressly  provides  that  the  insured  may,  with  the  consent 
•of  the  company,  change  the  beneficiary,  the  interest  of   the  beneficiary 

named  in  it  may  be  defeated  at  any  time  by  the  insured,  with  the  consent 
of  the  company,  designating  another  as  such  beneficiary. 

2.  Same — A  provision  in  a  policy  of  life  insurance,  in  which  the  wife  and 
<:hildren  of  the  insured  are  named  as  beneficiaries,  authorizing  the  insured 
4io  change  the  beneficiary  with  the  consent  of  the  company  is  not  in  conflict 
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with  the  provisions  of  General  Statates  (Ed.  1888),  AppeiKKx,  40-41.  Nor 
is  the  provision  in  conflict  with  the  charter  of  the  Mntaal  Life  Insaranee 
Company. 

3.  The  application  for  life  insurance  and  the  policy  issued  are  both  a  pari  of 
the  contract  of  insurance,  and  may  be  considered  in  construing  it. 

Stone  &  Suddeth  for  appellants. 

iM.  A„  D.  A.  &  J.  G.  Sachs  and  \Vm.  Mix  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt.    ' 

January  29, 1884,  the  Mutual  Life  Insurance  Company  insured  the 
life  of  William  W.  Hopkins  in  the  sum  of  $5,000,  payable  at  his- 
death  to  his  wife,  the  appellant,  Susan  E.  Hopkins,  if  living,  and  if 
not,  then  to  their  children. 

The  policy  contained  this  clause:  "This  policy  is  issued  and  ac- 
cepted upon  the  express  condition  that  the  said  William  W.  Hopkins 
may,  with  consent  of  the  companj%  at  any  time  assign  it,  or  before 
assignment  change  the  beneficiary  therein,  or  make  any  other 
change." 

This  action  was  brought  by  the  wife  and  her  infant  child  by  the 
insured  to  compel  the  company  to  accept  from  them  an  overdue 
premium  and  the  future  premiums;  also  to  enjoin  the  husband,  with 
whom  she  was  not  then  living,  from  disposing  of  the  policy. 

The  company  denied  their  right  to  pay  the  premiums,  or  to  pre- 
vent the  insured  from  changing  the  beneficiary  in  the  policy. 

The  husband,  by  answer  and  cross-petition,  asserted  the  right  to 
the  policy  and  to  chancre  the  beneficiary  if  he  desired.* 

For  some  reason  the  appellants  dismissed  their  petition  without 
prejudice.  The  appellant,  Sarah  E.  Hopkins,  had,  however,  by  a 
motion  to  strike  out  portions  of  the  cross- petition,  entered  her  ap- 
l>earance  to  it;  the  infant  plaintiff"  was  properly  brought  before  the 
court  upon  it;  the  company  entered  its  appearance,  but  no  answer 
w-as  filed  by  any  of  the  parties,  and  the  cause  proceeded  to  judgment 
upon  the  cross-petition,  determining  that  the  husband  was  entitled 
to  the  policy  and  had  a  right  to  change  the  beneficiary. 

It  is  now  contended  that  the  cross-petition  did  not  state  a  cause  of 
action,  because,  as  is  said,  the  beneficiary  nan>ed  in  the  policy  ac- 
quired, upon  its  issual,  a  vested  right  to  the  insurance,  and  the  clause 
in  it  authorizing  a  chancre  of  beneficiary  was  in  conflict  both  with  the 
charter  of  the  company  and  the  general  law  af  the  State,  and,  there- 
fore, void. 

If  this  be  true,  then  the  judgment  must  be  reversed,  and  the  vital 
question  is,  did  the  insured  have  the  right  to  change  the  benefici- 
ary? 

It  is  suggested  that  the  judgment  is  erroneous,  because  it  did  not 
make  his  right  to  do  so  depend  upon  the  consent  of  the  company; 
but  this  is  immaterial  to  the  appellants;  besides  the  company  was, 
by  its  answer,  insisting  that  he  had  the  right. 

The  general  rule  is,  that  the  right  to  a  jwlicy  of  insurance,  and 
the  money  to  become  due  under  it,  vests  immediately  upon  its  is- 
sual in  the  person  named  in  it  as  the  beneficiary^  and  that  this  inter- 
est, being  vested,  can  not  be  transferred  by  the  insured  to  any  other 
person.    Washington  Central  Bank  v.  Hume,  128  U.  S.,  195. 

The  vested  right  can  not  be  divested  without  the  consent  of  the^ 
person  invested  with  it.  This  is  so  as  to  insurance,  in  both  mutual  and. 
ordinary  life  insurance  companies. 
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This  does  not  hold  true,  however,  where  tht  contract  of  insurance 
provides  that  the  insured  may  change  the  beneficiary.  In  such  case 
it  vests  conditionally  only. 

The  ripht  of  the  one  named  in  the  policy  is  then  subject  to  be  de- 
feated by  the  terms  of  the  very  contract  naming:  him  as  the  benefi- 
ciary. It  is  a  condition  of  the  contract,  and  his  right  is,  therefore, 
subjecft  to  it. 

If,  however,  the  charter  of  the  company  declares  who  shall  be  the 
beneficiaries,  then  it  is  not  in  the  power  of  the  insured,  or  the  com- 
pany and  the  insured,  by  any  stipulation  in  the  policy  to  defeat 
their  rights.  An  effort  to  do  so  would  be  tiltra  vires,  Kentucky 
Masonic  Mutual  Life  Insurance  Co.,  &c.  v.  Miller's  adm'r,  13  Bush 
489;  Duvall,  &c.  v.  Gobdaon,  79  Ky.,  224. 

The  charter  provision  relied  upon  reads  thus:  •*Any  policy  of  in- 
surance heretofore  issued,  or  that  may  hereafter  be  Lssued  by  said 
company  for  the  use,  benefit  or  advantage  of  the  wife,  widow,  chil- 
dren, father  or  mother  of  any  person  whose  life  may  be  insured  by 
said  company  shall  not  be  held  or  made  liable  for  any  debts  or 
contracts  or  engagements  of  the  person  whose  life  is,  or  may  be,  so  in- 
jured; and  all  such  insurance,  in  the  event  of  the  decease  of  the  per- 
Bon  whose  life  is,  or  may  be.  so  insured,  shall  be  paid  to  the  person 
or  persons  named  In  the  policy  as  beneficiaries  therein,  or  to  their 
assignees  or  le;i:al  representatives,  to  be  held  by  him,  her  or  them, 
free  and  discharged  of  and  from  all  existing  debts,  contracts  and 
engagements  whatever  of  the  said  deceased  person." 

The  general  law  is,  in  substance,  the  same. 

It  provides:  **A  policy  of  insurance  on  the  life  of  any  per-^on,  ex- 
pressed to  be  for  the  benefit  of  any  married  woman,  whether  pro-' 
eared  by  herself,  her  husbmd,  or  any  other  person,  shall  inure  to 
her  separate  use  and  benefit  and  that  of  her  children,  independently 
-of  her  husband  or  his  creditors,  or  the  person  effecting  the  same  or 
bis  creditors.    *    *    *    * 

**A  policy  of  insurance  on  the  life  of  any  person,  duly  assigned, 
transferred  or  made  payable  to  any  married  worn  in,  or  to  any  per- 
son in  trust  for  her  or  for  her  benefit,  whether  such  transfer  be  made 
by  her  husband  or  other  person,  shall  inure  to  her  separate  use  and 
benefit,  and  that  of  her  chiklren  independently  of  her  husband,  or 
bis  creditors,  or  of  the  person  effecting  or  transferring  the  same,  or 
bis  creditors.    *    *    *    « 

**\Vhen  a  policy  is  effected  by  any  person  on  his  own  life,  or  the 
life  of  another,  expressed  to  be  for  the  benefit  of  such  other,  or  his 
representatives,  or  a  third  person,  the  person  for  whose  benefit  it 
VfStA  made  shall  bo  entitled  thereto  against  the  creditors  and  the  rep- 
resentatives of  the  person  effecting  the  same."  General  Statutes 
(Ed.  1888),  Appendix,  pages  40-41. 

The  clause  in  the  i)olicy  relative  to  a  change  of  beneficiary  does 
not,  in  our  opinion,  conflict  with  these  provisions  of  the  company's 
■charter  and  the  general  law.  They  certainly  do  not,  in  express 
terms,  forbid  such  a  condition  in  the  contract,  nor  can  the  pro- 
hibition be  fairly  implied. 

They  merely  mean  that  when  a  married  woman  is  entitled  to  in- 
jBurance,  or  the  proceeds  of  it,  it  must  be  held  to  be  her  separate 
estate  and  not  liable  for  the  debts  of  her  husband  or  those  of  the 
person  through  whom  it  was  obtained.  The  insurance  Ls  her  sepa- 
jrate  estate  so  long  as  it  remains  payable  to  her. 

This,  however,  does  not  prevent  the  insertion  of  a  condition  in 
*he  contract  by  which  her  right  to  the  insurance  may  be  defeated. 

It  is  suggested  that  the  application  for  the  insurance  contained  no 


Digitized  by 


Google 


■1 


710  HIGHLAND    V.    ANDERSON  S    ADM  R,    &C. 

provision  relating  to  a  change  of  the  beneficiary;  that  the  right  of 
the  beneficiary  named  in  it  then  vested,  and  that  it  could  not  be  di- 
vested by  virtue  of  a  condition  thereafter  inserted  in  the  policy. 

It  is  true  the  application  is  a  part  of  the  contract  of  insurance^ 
but  so  is  the  policy.  Both  constitute  the  contract  and  both  are  to 
be  considered  in  determining  its  nature  and  extent. 

The  case  of  Leaf,  &c.  v.  Leaf,  13  K y.  Law  Rep.,  486,  is  clearly 
distinguishable  from  this  one. 

There  a  policy  was  taken  out  upon  the  life  of  the  husband  from  a 
mutual  benefit  association,  the  wife  being  named  as  the  beneficiary. 
The  right  of  the  insured  existed  to  change  the  beneficiary.  He, 
however,  gave  the  policy  to  the  wife,  a  'feme  soUy  and  she  held  and 
claimed  it  as  her  separate  property  for  several  years,  and  paid  the 
premiums  out  of  her  own  means. 

Subsequently,  she  was  divorced  from  him,  and  in  a  mutual  divis- 
ion of  their  property  this  policy  was  retained  by  her  as  a  portion  of 
her  part  of  the  estate.  It  was  held  that  she  was  thereby  invested 
with  the  equitable  right  to  it.  Moreover,  the  change  the  husband 
attempted  to  make  after  all  this  had  taken  place  was  antagonistic 
to  the  purpose  and  aim  of  the  association,  and,  therefore,  violative 
of  its  charter  and  fundamental  purpose.  The  object  of  the  iissocia- 
tion,  as  defined  by  its  charter,  was  to  provide  for  the  family  of  the 
member,  or  those  dependent  upon  him,  and  the  husband,  by  the 
change,  attempted  to  make  those  the  beneficiaries  who  were  in  no 
way  dependent  upon  him. 

Judgment  affirmed. 


Highland  v.  Anderson's  adm'b,  &c, 
{Filed  Dec,  5,  1891-— iVb^  to  be  reported.) 

Subrogation — Attachments — Priority  of  lien — A  testator  directed  that  his  land* 
be  sold  and  that  the  proceeds  go  to  his  daughters  for  their  ase  alone  and  at 
their  deaths  to  their  children.  At  a  jodicial  sale  of  the  land  D.,  the  husband 
of  one  of  the  danghters,  purchased  it  and  executed  a  purchase  money  bond 
with  security,  a  lien  beinf?  retained  to  secure  the  payment  thereof.  The 
wife  of  D.  advanced,  out  of  her  separate  estate,  a  sum  of  money  which  sat- 
isfied, in  part  the  purchase  money  due  by  D.,  and  the  surety  in  his  bond 
w^s  compelled  to  pay  the  bond.  The  wife  of  D.  and  his  surety  seek  to 
be  subrogated  to  the  lien  for  the  purchase  money  which  they  paid,  and  cer- 
tain attaching  creditors  of  D.  seek  to  subject  a  part  of  the  land  for  pay- 
ment of  their  debts.     Held— 

First — The  surety  and  the  wife  of  D.  are  entitled  to  be  subrogated  to  the 
lien  which  they  discharged  by  payment  of  the  purchase  money. 

Second — The  attaching  creditors  can  not  claim  priority  over  the  surety  or 
the  wife  as  to  the  interest  in  said  land  of  one  of  testator'?  daughters  and 
her  children,  which  D.  purchased  many  years  before  he  purchased  the  land 
at  public  sale,  because  at  the  second  sale  to  satisfy  the  lieu  of  the  surety 
and  the  wife,  the  whole  tract  did  not  sell  for  more  than  enough  to  satisfy 
their  debts. 

Peters  A  Tyler  for  appellant. 

A.  B.  White,  Thomas  Turner  and  C.  Cyrus  Turner  for  appellees^ 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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R.  S.  P.  Anderson  died  leaving  besides  other  property  a  tract  of 
about  113  acres  of  land,  which,  by  his  will,  he  directed  sold  to  the 
highest  bidder  in  two  payments,  one-half  down,  the  balance  in  one 
year,  the  proceeds  to  go  to  his  children,  four  daughters,  Mrs.  Hainline, 
Mrs.  Cockrill,  Mrs.  Smith,  wife  of  appellee,  John  B.  Smith,  and 
Mrs.  Dooley,  wife  of  R.  S.  Dooley,  for  their  use  alone  and  at  their 
deaths  to  their  children. 

In  July,  1885,  John  B.  Smith  was  appointed  administrator 
with  the  will  annexed,  and,  in  August  of  that  year,  brought  an 
action  for  construction  of  the  will  and  sale  of  the  land,  the  four 
daughters,  including  his  own  wife,  and  their  children  being  made 
defendents. 

In  January,  1886,  a  judgment  was  rendered  for  sale  of  the  land 
upon  the  terms  prescribetl  in  the  will,  also  of  some  bank  stock  left 
by  the  testator,  and  it  was  provided  that  as  it  appeared  R.S.  Dooley 
had  purchased  the  interest  of  Mrs.  Hainline  and  her  children, 
being  one  fourth,  in  the  land  he  should  be  required  to  pay  to  the 
receiver  of  court  three-fourths  only  of  the  first  or  cash  payment,  in 
case  he  became  the  purchaser  at  the  sale,  being  allowed  to  retain  the 
other  one-fourth  subject  to  further  orders  of  court,  hut  that  a  lien 
should  be  retained  for  the  payment  thereof  and  interest  on  it. 
February  18,  1886,  the  master  commissioner  sold  the  land  in  pur- 
suance of  the  Judgment  and  R.S.  Dooley  did  become  purchaser  at 
the  price  of  $11,300.00,  and  executed  a  bond,  George  W.  Anderson 
being  his  surety  for  one-half  that  amount,  payable  in  twelve  months 
and  bearing  interest.  But  he  did  not  then  pay  in  cash,  as  required 
by  the  Judgment,  any  part  of  the  first  installment,  nor  was  the 
entire  three-fourths  thereof  ever  paid  by  him,  though  July  7th  he 
paid  to  the  receiver  $2,889  95,  which  was  one-half  the  cash  payment 
required  and  interest  thereon  from  the  date  of  his  purchase;  the 
court  then  making  an  order  that  by  his  consent  the  other  one-fourth, 
being  in  fact,  though  not  so  recited,  the  amount  due  to  his  wife, 
Anna  Dooley,  and. children  might  be  retained,  but  that  there  was 
to  be  a  lien  on  the  land  for  the  payment  of  the  amount  and  in- 
terest. 

May  12, 1887,  the  administrator,  John  B.  Smith,  filed  an  amended 
petition,  alleging  that  R.  S.  Dooley  had  never  in  fact  paid  any  part 
of  the  purchase  money,  the  sum  of  $2,889.95  before  mentioned  hav- 
ing been  really  advanced  and  paid  by  his  wife,  Anna  Dooley,  out  of 
her  separate  estate,  and  that  the  bond  for  the  deferred  payment  had 
been  satisfied  by  Andei^on,  his  surety.  And  that  as  they  both 
claimed  the  right  to  be  subrogated  to  the  lien  in  favor  of  Stofer,  the 
receiver  of  the  court,  to  whom  the  money  due  on  the  land  had  been 
by  them  respectively  paid,  he,  the  administrator,  asked  advice 
and  Judgment  of  the  chancellor.  It  was  further  alleged  that  it  had 
been  made  to  appear,  by  survey' subsequent  to  the  purchase  by 
Dooley,  the  tract  contained  about  two  acres  more  than  it  was  sold 
for,  thereby  increasing  the  amount  due  from  him  more  than  $200. 
The  prayer  of  the  amended  petition  was  for  a  resale  of  the  land  to 
satisfy  the  liens  of  G.  W.  Anderson,  the  surety,  and  Anna  Dooley, 
both  of  whom  afterwards  filed  answers  asserting  their  liens. 

May  17,  1887,  appellants.  Highland  and  Parrish,  instituted  sep- 
arate actions  against  R.  S  Dooley,  obtaining  attachments  at  the 
same  time,  in  which  they  stated  the  defendant  was  indebted  to  each 
of  them  for  money  each  had  paid  as  his  surety,  and  their  actions 
having  been  consolidated  with  the  one  instituted  by  Smith,  admin- 
istrator, they  asked  that  the  interest  of  Mrs.  Hainline  and  children, 
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purchased  by  R.  S.  Dooley,  be  subjected  to  satisfy  their  respective 
debts. 

June,  1887,  judgment  for  resale  of  the  land  was  rendered,  and  it 
was,  October  3,  1887,  sold  by  the  master  commissioner,  bringiDg: 
only  the  sum  of  $9,951.78. 

By  the  judgment  appealed  from,  rendered  June,  1889,  the 
respective  liens  of  John  B.  Smith,  administrator,  Geo.  \V.  Ander- 
son, surety  of  R.  S.  Dooley  and  Anna  Dooley,  were  de(*ided  as 
subsisting  and  superior  to  those  of  appellants,  attaching  creditors, 
and  as  by  the  chancellor's  calculation  the  proceeds  of  the  last  sale 
were  exhausted  in  satisfying  such  superior  liens,  there  was  none  left 
to  meet  the  debts  of  appellants  and  their  actions  were  dismissed 
except  as  to  R.  S.  Dooley. 

As  Anderson,  surety  of  R.  S.  Dooley,  was  compelled,  by  the  de- 
fault of  his  principal,  to  satisfy  the  bond  given  at  the  first  sale,  there 
can  be  no  question  of  his  lien  on  the  laud  for  satisfaction  of  the 
amount  and  interest  so  paid. 

The  evidence  is  entirely  satisfactory  to  us  that  of  the  sum  of 
$2,889.95,  paid  July  7,  1886,  to  the  receiver  of  the  court,  and  for 
which  R.  S.  Dooley  received  credit,  the  sum  of  $2,600  was  paid  with 
money  belonging  to  Anna  Dooley  and  her  children,  derived  from 
her  father's  estate,  that  her  husband,  R.  S.  Dooley,  had  no  claim  to 
or  control  over,  and  $289.95  of  that  sum  was  paid  for  and  on  her 
account  by  John  B.  Smith.  Morover  the  money  seems  to  have  been 
paid  by  and  for  her  with  the  intention  on  her  part  and  understand- 
ing with  the  receiver  of  the  court  to  whom  it  was  paid,  that  she 
should  have  the  same  lien  on  the  land  he  then  held  for  the  use 
of  the  devisees,  including  herself,  to  whom  it  was  payable. 

There  being  no  question  of  the  money  having  been  paid  in  good 
faith  and  without  design  to  hinder,  delay  or  defraud  the  creditors  of 
her  husband,  we  see  no  reason  why  the  chancellor,  under  whose  order 
the  money  was  received  and  distributed,  should  not,  as  he  did,  ad- 
judge her  entitled  to  a  lien  on  the  land. 

It  appears  that,  October  23,  1866,  R.  S.  Dooley,  for  the  recited  con- 
sideration of  $2,000,  money  before  then  received  by  him  from  her, 
conveyed  to  Anna  Dooley,  iiis  wife,  an  undivided  fourth  part  of  the 
tract  of  land  in  question,  being  the  interest  he  had  purchased  from 
Mrs.  Hainline  and  for  wiiich  a  commissioner's  deed  had  been  made 
to  him. 

The  stated  consideration  of  $2,000  must,  it  is  argued,  be  regarded 
as  a  circumstance  tending  to  show  the  conveyance  was  not  made  in 
good  faith,  because  the  amount  does  not  correspond  with  the  aggre- 
gate of  what  she  alleged  in  her  pleading  and  testified  was  actually 
paid  with  her  means  for  her  husband.  But  we  do  not  regard  that 
fact  sufficient  to  authorize  conclusion  the  transaction  was  fraudu- 
lent, in  view  of  the  evidence  which  clearly  shows  there  had  been 
paid  more  than  that  sum.  It  is,  however,  not  material  whether  the 
deed  passed  to  her  the  title  of  that  one-fourth  interest  or  not.  For 
if  the  calculation  upon  which  the  judgment  is  based  be  correct  the 
entire  proceeds  of  the  second  sale  were  consumed  in  paying  the 
amounts  due  to  Geo.  W.  Anderson  and  Anna  Dooley,  including 
interest  and  costs.  The  amount  of  the  second  sale,  made  October  3, 
1887.  was  $9,951.78.  There  was  paid  by  or  with  the  meaos  of  Anna 
Dooley  one-half  of  the  cash  payment  under  the  first  sale,  or  $2,825, 
as  of  February  18, 1886,  when  the  sale  took  place,  which  was  paid  over 
to  Mrs.  Crockrill  and  Mrs.  Smith.  The  amount  of  the  deferred 
payment  under  the  first  sale  paid  by  Geo.  W.  Anderson  was  $5,650, 
the  two  sums  making  $8,475.    It  is  thus  plain  that  adding  to  that 
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aggregate  amount  interest  from  the  date  of  the  first  to  the  second 
sale,  for  both  sums  bore  interest,  and  the  cost  of  the  action  there 
would  be  very  little,  if  any,  left  of  the  amount  of  the  second  sale, 
not  including  the  one-fourth  of  the  cash  payment  under  the 
first  sale,  or  $1,412  to  which  Anna  Dooley,  as  one  of  the  devisees, 
was  entitled,  together  with  interest  from  February,  1886,  but  never 
paid  to  her. 
Judgment  affirmed. 


Abernatiiy  &  Long,  &c.  v.  Wheeler,  Mills  &  Co. 
{nied  Dec.  5,  1891.) 

Salg  by  warehouseman  of  mortgaged  tobacco -r- Conversion — A  tobacco  ware- 
lioaseman,  who  receives  and  sells  at  pnbhc  auction  in  the  nsual  coarse  of 
business,  tobacco  on  which  there  is  a  recorded  mortgage  lien,  can  not  be 
held  accountable  to  the  mortgagee  as  for  a  conversion  of  the  tobacco, 
when  he  had,  at  the  time  of  the  sale,  no  actual  notice  of  the  existence  of 
such  lien. 

Petrie  &  Downer  and  D.  L.  Johnson  for  appellants. 

H.  J.  Stites  for  appellees. 

Appeal  from  Christian  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judfje  Bennett. 

C.  S.  Anderson  aRreod  to  do  farm  work  in  Christian  county  for  J. 
S.  Andei-son,  during  the  year  1888,  He  was  to  receive  as  compen- 
sation for  his  work  his  board  and  lodginjjr  and  J^loO,  and  if  any  bal- 
ance was  due  him  at  the  end  of  the  year  on  account  of  his  wages, 
he  was  to  have  tobacco  enough  raised  on  the  iarm  in  1888  to 
pay  said  balance. 

At  theclase  of  said  year  J.  S.  Anderson  was  indebted  to  C.  8.  An- 
derson, on  account  of  said  contract,  in  the  sum  of  $135.  On  the 
respective  dates  of  July  21st  and  the  lJ)th  of  September,  1888,  J.  S. 
Anderson  executed  a  mortgage  on  said  crop  of  tol>rtceo  to  Wheeler, 
Mills  &  Co.,  tobacco  warehousemen  in  the  city  of  Hopkinsville,Ky., 
which  mortgage  was  duly  recorded,  <&c. 

In  1889,  said  balance  being  unpaid  and  J.  S.  Anderson  having 
died,  C.  S.  Anderson  caused  two  hogsheads  of  said  tobacco  to  be 
prized  and  sent,  in  the  name  of  .1.  S.  Anderson,  to  the  tobacc^o  ware- 
house of  the  appellants,  in  the  city  of  Kopkinsville,  for  sale.  The 
appellants,  as  such  warehousemen,  sold  said  tobacco  at  public  sale^ 
and  placed  the  net  proceeds  of  sale  in  bank  to  the  credit  of  said  sale, 
and,  thinking  that  C.  S.  Anderson  was  J.  8.  Anderson,  they  gave 
him  a  check  for  the  net  proceeds  of  said  tobacco. 

Wheeler,  Mills  &.  Co.,  mortgagees,  <fec.,  sue* I  Abernathy,  Long 
<&  Co.,  and  C.  S.  Anderson,  Ac,  for  the  price  of  sai<l  tobacco. 

It  is  admitted  that  Abernathy  c&  Long  reci^ived  and  sold  said 
tobacco  as  public  tobacco  warehousemen  in  the  usual  course  of  bus- 
men and  paid  the  proceeds  of  sale  to  C.  S.  Anderson  without  actual 
notice  of  tjie  existence  of  appellees'  mortgage.  Are  Abernathy  & 
Long  responsible  for  the  sum  for  which  the  tobacco  was  sold?  We 
think  not.  They  were  public  warehousemen  for  the  purpose  of 
receiving  the  tobacco  of  the  producer  and  selling  it  at  public  auction 
in  consideration  of  receiving  pay  for  storage  and  certain  commissions 
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on  the  sales.  They  aasumed  the  obligation  of  serving  the  entire 
public  in  the  matter  of  receiving  and  selling  the  tobacco  of  the  pro- 
ducer, and  they  had  no  right  to  select  their  customers  and  to  refuse 
others,  provided  they  conformed  to  the  reasonable  rules  and  regula- 
tions of  the  house.    Nash,  <fec.  v.  Page,  <&c.,  80  Ky.,  539. 

It  is  not  contended  that  the  warehousemen  had  any  interest  in 
the  tobacco  whatever,  they  were  only  entitled  to  a  commission  for 
making  the  sale,  and  to  be  re-imburesd  for  their  other  expenses  and 
trouble  in  receiving  and  handling  the  tobacco.  So  the  question  is, 
are  they  responsible  to  the  mortgagees  of  the  tobacco  as  for  a  con- 
version of  it?  That  question  seems  to  be  settled  in  principle  in 
Newcomb,  Buchannan  Co.  v.  Baskett,  14  Bush,  655.  It  is  there 
settled  that  a  public  warehouseman,  receiving,  storing  and  selling 
goods  in  his  line  of  duty  on  commission,  and  having  no  property 
interest  in  the  goods,  and  having  no  notice  of  an  adverse  claim  to 
them,  is  not  guilty  of  a  conversion  of  them  by  the  mere  sale  of 
them,  on  account  of  the  pereon  that  consigns  them  to  his  house  for 
sale.  In  such  case  the  warehouseman  asserts  no  interest  in  the 
goods  or  right  to  them  hostile  to  the  mortgagee  or  true  owner;  he 
simply  acts  as  the  custodian  and  mouth  piece  of  the  apparent  owner; 
no  one  would  contend  that,  had  C.  8.  Anderson  employed  the  ap- 
pellants, as  auctioneers  to  sell  the  tobacco  at  auction  on  the  streets  of 
Hopkinsville,  they  receiving  a  compensation  for  their  services  only» 
and  having  no  proi>erty  right  in  the  tobacco,  they  would  have  been 
liable  to  the  appellees  as  for  a  conversion  of  the  tobacco.  Why? 
Because  they  asserted  no  right  or  interest  hostile  to  the  appellees 
but  acted  simply  as  the  intermediaries  or  indifTerent  parties  between 
the  apparent  owner  of  the  tobacco  and  the  bidders  for  it.  So  here 
they  act  as  public  intermediaries  in  receiving  and  selling  the  to- 
bacco, not  having  any  interest  therein,  but  for  compensation  merely, 
and  when  the  tobacco  is  presented  to  them  for  public  storage  and 
sale  by  the  apparent  owner  in  the  usual  way,  and  they  having  no 
knowledge  or  information  that  others  had  an  adverse  interest  in  the 
tobacco,  and  there  being  no  fact  or  circumstance  attending  the  trans- 
action that  should  put  them  as  pei'sons  of  ordinary  prudence  upon 
inquiry  as  to  the  rights  of  others  in  reference  to  the  tobacco,  it 
would  not  be  in  the  interest  of  trade  to  require  them  to  institute 
inquiry  and  investigation  before  sale  as  to  the  true  condition  of 
the  title  of  the  tobacco. 

The  judgment  is  reversed  as  to  Abernathy  <&  Long  and  affirmed  as 
to  C.  S.  Anderson. 


Gahill  v.  The  Cin.,  New  Orleans  &  Tjbxas  Pacific  Railway 

Company. 

{FJ led  Dec.  10,  18910 

1.  AV^/Vr/ — Failure  cf  railroad  to  /^ize  signal  at  public  crossing — It  is  well  set- 
tled that  the  failure  of  those  in  charge  of  a  railroad  train  to  give  such  a 
signal  as  will  apprise  persons  at  or  near  a  public  crossing  of  its  approach, 
must  be  regarded  as  an  act  of  neglii^ence.  But  a  railroad  company  is  not 
required  to  ((ive  such  signal  at  its  approach  to  a  private  crossing. 

2.  Same — Ihe  doctrine  that  a  trespasser,  who  is  using  the  track  of  a  rail- 
road, can  not  complain  that  the  customary  signal  was  not  givin  at  some. 
public  crossing  near  the  part  of  the  track  which  he  is  asing,  which  signal 
he  could  have  heard,  does  not  apply  to  persons  lawfully  using  a  private 
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pasBway  over  a  railroad,  which  is  near  to  a  public  crossiog  over  snch  road. 
When  a  person,  by  contract  or  otherwise,  has  acquired  a  right  to  use  a 
private  passway  over  a  railroad  track,  he  can  not  be  considered  a  trespasser 
on  said  track  when  so  using  it.  The  railroad  mnst  exercise  every  reasonable 
care  for  the  safety  of  such  person,  mnst  keep  a  lookout  for  his  presence 
at  such  private  crossing  and  nsp  reasonable  diligence  and  caution  to  avoid 
injuring  him.  Therefore,  when  the  private  crossing  is  located  so  near  a 
public  crossing  that  a  person  of  common  prudence  and  intellitrence  would 
distinctly  and  habitually  hear,  at  such  private  crossing,  the  signals  it  is  the 
duty  and  the  custom  of  the  train  to  give  on  approaching  the  public  cross- 
ing, the  person  having  a  right  to  such  private  crossing  may  rely  upon  the 
signals  given  at  the  public  crossing,  and  in  case  he  is  injured  by  reason  of 
the  failure  of  the  train  to  give  such  signals,  he  may  charge  the  railroad  for 
neglect. 

3.  Contributory  negligence — Peremptory  instruction — The  burden  is  on  the  de- 
fendant to  prove  contributory  neglect,  but  if  the  plaintiff's  own  evidence 
shows  such  contributory  neglect  on  his  part  as  will  defeat  his  right  to  re- 
cover, a  peremptory  instruction  for  the  defendant  is  proper. 

4.  Same — Question  for  Jury — In  action  to  recover  for  injuries  alleged  to 
have  been  caused  by  defendant's  neglect,  the  only  act  of  contributory  neg- 
ligence pleaded  was  plaintiff  's  failure  to  look  out  for  the  approach  of  the 
train  before  attempting  to  cross  the  track.  Whether  or  not  plaintiff  did  so 
look  out  for  the  train  was  not  shown  by  any  direct  testimony.  Therefore,, 
the  .court  erred  in  giving  a  peremptory  instruction  for  the  defendant,  the 
question  whether  the  facts  and  circumstances  proved  showed  contributory 
negligence  being  one  for  the  jury  to  determine. 

5.  Same — Even  if  plaintiff  was  guiity  of  contributory  negligence  in  going 
on  the  track  at  the  point  where  he  was  injured,  yet  the  evidence  shows  that 
those  in  charge  of  the  train  could  have  seen  her  perilous  position  400  yards 
before  the  collision,  and  it  was  for  the  jury  to  determine  whether  the  rail- 
road could  not,  by  reasonable  diligence,  have  discovered  her  danger  in  time 
to  avoid  the  injury. 

6.  Negligence — The  failure  of  a  person,  about  to  cross  a  railroad  at  a  pri- 
vate crossing,  to  look  out  for  the  approach  of  a  train  is  not /^r  j.?  negli- 
gence; the  circumstances  may  be  such,  in  some  cases,  as  that  a  person  of 
ordinary  prudence  would  not  look  out  for  6uch  train. 

7.  Negligence  of  owner  of  vehicle  not  imputed  to  a  passenger — Where  a  person 
is  riding  in  the  vehicle  of  another  at  his  invitation,  the  contributory  neglect 
of  the  owner  of  the  vehicle,  who  is  also  its  driver,  can  not  be  imputed  to 
the  passenger  at  the  time  of  an  injury  to  them  by  a  railroad  company,  un- 
less the  relation  of  principal  and  agent  or  of  master  and  servant  existed 
between  the  passenger  and  the  owner  of  the  vehicle. 

Wra.  Goebel  for  appellant. 

Chas.  B.  Siinrall  and  Simrall  <fe  Mack  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  jury  having,  at  conclusion  of  the  plaintiff's  evidence  in  this 
case,  under  instruction  of  the  court,  returned  a  verdict  as  in  case  of 
non-suit,  she  appeals. 

The  circumstances  under  which  the  injury  complained  of  was 
done  are  substantially  as  follows:  Plaintiff,  an  unmarried  woman, 
had  started  about  9  a.  m.  from  the  residence  of  her  father,  of  whose 
family  she  was  a  member,  to  church  in  a  buggy  owned  and  driven 
by  a  young  man,  Henry  Conrad,  and  was  closely  followed  by  her  sis- 
ter, also  unmarried,  and  Jerry  Conrad  in  another  buggy.  The  route 
they  were  going  was  along  a  private  passway  which  crossed  defend- 
ant's railway  track,   and,  west  of  it,  intersected  a  turnpike  road. 

ogle 
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The  course  of  the  passway  was,  from  the  residence  mentioned,  about 
southwest  to  a  point  a  short  distance  from  the  railroad:  thence 
northwest,  making  the  angle  of  intersection  acute,  and  rendering  it 
necwssary  for  those  in  the  buggies  to  turn  more  than  half  around 
in  order  to  see  a  railroad  train  approaching  the  crossing  from  the 
south.  The  nulroad  track  was  for  a  considerable  distance  south  of 
the  crossing  straight,  and,  in  the  opinion  of  some  witnesses,  a  train 
coming  from  that  direction  can  be  seen  400  yards  away  from  a  point 
on  the  passway  .100  feet  from  the  crossing.  But  the  train  which 
caused  the  injury  was  a  passenger  express,  three  hours  behind  time 
and  running  unusually  fast,  according  to  the  opinion  of  some  wit- 
nesses as  much  as  60  miles  an  hour,  none  of  them  putting  it  at  less 
than  45  miles.  No  signal  of  approach  of  the  train  to  Cahill's  cross- 
ing was  given,  nor,  as  the  evidence  tends  to  show,  was  there  any 
upon  its  approach  to  the  public  crossing  south  of  and  distant  a  half 
mile  from  the  other. 

The  injury  was  done  in  January,  and,  though  the  weather  was  not 
excessively  cold,  it  was  enough  so,  the  ground  being  frozen,  to  require 
the  buggy  top  raised,  and  the  evidence  tends  to  show  that  Henry 
Conrad  had  on  ear  muffs  and  plaintiff  wore  a  vail.  The  gait  at 
w^hich  they  were  traveling  was  not  last,  the  horse  going  in  a  walk. 
But  whether  either  Henry  Conrad  or  plaintifl*,  before  going  on  the 
track,  looked  or  listened  for  a  coming  train  does  not  appear,  for  he 
was  killed  by  collision  of  the  buggy  and  train  that  took  place,  and 
she  so  seriously  hurt  that,  as  testified,  her  memory  is  blank  about 
every  thing  that  took  place  duringii  period  of  time  beginning  when 
she  left  home  that  morning  and  continuing  for  days. 

This  court  has  expressly  decided  that  failure  of  those  in  charge  of 
a  railroad  train  to  give  such  signal  as  will  be  sufficient  to  apprise 
persons  at  or  near  a  public  crossing  of  its  approach  must  be  regarded 
as  negligence.  Paducah  &  M.  Co.  v.  Hoehl,  12  Bush,  11;  L.  C.  &  L. 
Co.  V.  Grotz,  79  Ky.,  444. 

It  has,  however,  been  held  that  the  same  reason  does  not  exist  for 
giving  signal  and  slackening,  usual  speed  of  a  train  at  a  private 
crossing,  and  failure  in  that  respect  is  not  generally  regardea  negli- 
gence. Johnson  v.  L.  &  N.  Co.,  MS.  opinion,  1883;  18  R  &  Kng. 
By.  Cases,  525-0;  Hucker  v.  Ky.  C.  Co.,  79  Ky.,  661  [7  Ky.  Law 
Bep.,761]. 

But  the  evidence  in  this  case  shows  that  a  signal,  when  given  by 
steam  whistle  on  approach  of  railroad  train  from  the  south  to  the 
public  crossing  referred  to,  can  be  distinctly  heard  at  and  even 
beyond  CahilFs  crossing.  And  thus  arises  a  question  not  heretofore 
presented  to  or  decided  by  this  court,  whether  persons  lawfully  using 
a  private  crossing,  in  the  vicinity  of  a  public  crossing,  are  entitled  to 
benefit  of  signals  required  to  be  given  at  the  latter,  and  whether, 
for  failure  to  give  it,  negligence,  as  to  them,  should,  in  any  case,  he 
imputed  to  the  railroad  company. 

In  Shackelford  v.  L.  &  N.  Co.,  84  Ky.,  43,  it  is  said:  "Railroad 
trains  must  give  the  customary  signals  at  public  places  and  public 
crossings;  the  failure  to  do  so  is  negligence.  But  this  is  required  for 
the  safety  of  passengers,  trainmen  and  the  public  using  and  who 
have  a  right  to  use  the  track  at  such  public  ways  and  not  for  the  pur- 
pose of  protecting  those  who,  as  trespassers,  may  be  crossing  or  using 
the  track  elsewhere."  The  same  doctrine  had  been  stated  in  the 
Hucker  case. 

The  reason  for  that  discrimination  is  that  presence  of  a  trespasser 
on  a  railroad  track  is  not  only  likely  to  impede  and  sometimes 
endanger  safety  of  moving  trains,  but,  being  wrongful  and  unlawful. 
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those  in  charge  can  not  be  fairly  required  or  expected  to  antiejpate 
and  provide  for  it.  Consequently  the  only  duty  a  railroad  company 
owes  to  such  persons  is  to  use  reasonable  diligence  to  prevent  injury 
to  him  when  his  actual  peril  is  discovered  in  time  to  do  so. 

But  that  rule  can  not  be  properly  applied  in  this  case,  nor  was  the 
precise  question  now  before  us  settled  or  considered  in  the  erases  just 
cited.  It  here  appears  that  CahilPs  crossing  was  established  and  the 
right  to  use  it  by  those  going  to  and  from  his  residence  secured  by 
express  contract  between  the  railroad  company  and  his  immediate 
vendor.  Therefore,  neither  plaintiff  nor  her  companion,  Conrad, 
was  a  trespasser  when  the  collision  occurred,  nor  had  they  assumed 
risks  attending  a  trespass;  but  both  had  the  legal  right  to  go  uu  the 
railroad  track  at  that  crossing. 

There  is  conflict  of  authority  on  the  questions;  the  doctrine  of 
some  of  the  courts  being  that  only  travelers  on  a  highway  or  street 
approaching  or  using  a  crossing  can  complain  of  omission  to  jrive 
required  signals,  while  by  others  it  is  held  that  all  persons  in  the 
vicinity  of  a  public  crossing,  whether  intending  to  use  it  or  not,  iire 
entitled  to  benefit  of  signals  and  have  a  right  to  rely  on  them  b^ing 

fiven.  However,  as  said  by  the  editor  of  American  and  Enprlish 
Encyclopedia  of  Law,  in  a  note,  volume  4,  917,  '^generally  this 
conflict  may  be  traced  to  the  construction  of  particular "stiitii- 
tory  provisions,  sometimes  it  is  due  to  radical  differences  of  view 
among  judges  as  to  the  purpose  of  statutory  enactment  reguluUtig 
signals." 

There  being  no  statue  of  this  State  on  the  subject,  nor,  for  Hio 
reason  mentioned,  a  decided  weight  of  authority  one  way  or  the 
other,  the  question  before  us  must  be  deierniined  accord! n^^  to 
reason  and  analogy  of  the  law,  as  was  the  original  question  of  tlie 
duty  of  the  railroad  companies  to  give  signals  for  highway  and 
street  crossings. 

Although  it  may  be  regarded  an  unreasonable  hinderance  of  res*- 
ular  and  prompt  movement  of  trains  running  on  schedule  tirnu  Ut 
reciuire  their  speed  slackened  and  signals  given  at  every  privatt^ 
crossing,  however  little  used,  it  does  not  follow  a  railroad  couipsuiy 
is  exempted  from  any  reasonable  duty  to  persons  who  lawfully  go 
on  its  track  at  such  place.  On  the  contrary  it  is  bound  to  look  uut 
for  presence  of  persons  at  an  established  and  recognized  piivate 
crossing  and  use  reasonable  precjuition  and  vigilance  to  avulil  in- 
juring them.  And  so  they  have  the  right  to  act  upon  the  presinup- 
tion  the  company  will  duly  comply  with  every  legal  requireLiniit 
that  may  affect  them  in  the  reasonable  use  of  such  crossing. 

Therefore,  if  a  person  of  common  prudence  and  intelligence,  who 
distinctly  and  habitually  hears  signals  of  approach  of  railroad  tntiiw 
to  a  public  crossing  that  he  knows  it  is  both  the  duty  and  custom  of 
the  company  to  give,  would  ordinarily  rely  on  such  signals  in  Uie 
use  of  his  own  private  crossing,  then  he  should,  in  law  as  well  m  in 
fact,  have  benefit  of  them.  Otherwise  his  would  be  the  cae^e  of  a 
person  injured  while  in  the  reasonable  exercise  of  a  legal  right,  yet 
without  remedy  against  the  wrong-doer  or  person  in  fault. 

Asamatter  of  fact  within  common  observation  persons  living  in  the 
vicinityofa  railroad  generally  keep  informed  about  regular  movement 
of  trains,  and  those  of  them  near  enough  to  hear  the  customary  sound 
of  the  steam  whistle  for  a  public  crossing  do  rely  upon  it  jis  ti 
signal  by  which  to  regulate  use  of  their  own  private  passway  over 
it.  And  we  see  no  reason  why  they  may  not  rightfully  and  pru- 
dently do  so,  for  nothing  mofe  is  thereby  exacted  or  assumed  by 
them  than  simple  performance  by  the  railroad  company  of  a  legal 


Digitized  by 


Google 


7l8  CAHILL    V.    C,    N.    O.    «:    T.    P.    RY.    CO. 

duty  already  prescribed  for  safety  of  tliose  usin^  the  public  crossing 
that  incidentally  and  naturally  operates  for  their  own.  And  when 
the  legal  obligation  is  coupled  with  customary  performance  of  the 
duty  of  giving  such  signals,  a  double  assurance  is  afforded  that  all 
who  hear  may  rely  on  them,  and  in  fact  they  are  as  implicitly  and 
may  be  as  certainly  and  safely  relied  on  by  those  hearing  them 
at  a  private  as  at  the  public  crossing  for  which  they  are  given. 

To  so  allow  a  person  to  go  on  the  railroad  track  at  his  private  cross- 
ing and  then  exempt  the  company  from  liability  for  injuring  or 
killing  him  upon  the  fallacious  and  deceptive  theory  that,  in  legal 
contemplation,  signals,  though  inevitably  heard  beyond,  are  for  the 
sole  benefit  of  those  at  a  public  crossing,  would  be  without  reason 
and  justice.  The  law  sets  no  such  bounds  to  the  liability  of  a  per- 
son viplating  it,  nor  does  it  thus  curtail  the  remedy  of  one  injured 
by  the  violation. 

The  evidence  in  this  case  shows  it  was  customary  for  signals  to  be 
given  of  approach  of  trains  to  the  public  crossing  referred  to,  and 
that  persons  using  CahilPs  crossing  were  thereby  enabled  to  tell 
about  what  time  one  going  north  would  pass,  and  so  avoid  collision 
with  it. 

In  our  opinion  failure  of  those  in  charge  of  the  train  in  questioa 
to  give  the  usual  signal  for  the  public  crossing,  if  they  did  so  fail, 
should  be  regarded  negligence  of  defendant  as  to  ulaintiff  aj^nd 
authorize  recovery  unless  she  w^as  guilty  of  such  contributory  n^li- 
gence,  that  but  for  it  the  collision  would  not  have  occurred. 

Although  the  burden  of  showing  contributory  negligence  is  always 
on  the  defendant,  and  the  plaintiff  In  this  case  was  not,  in  order  to 
recover,  bound  to  disprove  it,  still  it  was  competent  for  the  lower 
court,  on  the  motion  for  a  peremptory  instruction,  as  it  is  now  neces- 
sary for  this  court,  in  revising  the  judgment,  to  determine  whether 
that  defense  was  so  fully  developed  by  her  own  evidence  as  to  justify 
sustaining  the  motion. 

It  is  not  contended  the  plaintiff  was  negligent  in  any  respect  ex- 
cept failing  to  look  for  a  coming  train  before  going  upon  the  railroad. 
Whether  either  she  or  Henry  Conrad  did  so  look  could  not,  for  the 
reasons  before  indicated,  be  shown  by  direct  testimony.  Therefore, 
it  was  the  peculiar  province  of  the  Jury,  not  of  the  court,  to  deter- 
mine that  question  from  facts  and  circumstances  proved,  for  what- 
ever may  be  the  rule  elsewhere  it  has  been  definitely  settled  by  this 
court  that  it  is  not  to  be  presumed,  in  the  absence  of  evidence  as  to 
the  care  exercised  by  a  person  injured  or  killed  on  a  railroad  where 
he  had  the  right  to  be,  that  he  recklessly  or  carelessly  imperiled 
his  own  life.    L.,  C.  &  L.  Co.  v.  Geotz,  79  Ky.,  447. 

Moreover,  even  if  plaintiff  was  guilty  of  negligence,  considering 
the  long  distance,  40()  yards,  the  buggy  could  have  been  seen  from 
the  train,  the  question  was  pertinent  and  ought  to  have  been  sub- 
mitted to  the  jury,  whether  those  in  charge  did  or  could,  by  reas- 
onable diligence,  have  discovered  the  danger  of  a  collision  in  time 
to  prevent  it  by  checking  the  train  or  blowing  the  whistle. 

But  to  decide  that  failure  of  a  person  to  look  along  a  railroad  before 
attempting  to  cross  it  is,  under  all  circumstances,  and  necessarily 
negligence  would  be  arbitrary  and  without  reason,  for  there  may 
be  evidence  sufficient  to  satisfy  a  person  of  ordinary  carefulness  the 
track  is  clear  without  taking  that  precaution,  as  when  he  knows  it  is 
not  usual  train  time  and  does  not  hear  the  signal  he  knows  it  ia  cus- 
tomary for  the  company  to  give  and  him  to  hear.  A  person  thus 
reasoning  and  acting,  it  seems  to  us,  can  not,  upon  principle,  be  re- 
garded as  negligent,  even  if  he  does  fall  short  of  the  measure  of 
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vigilance  needed  to  prevent  being  injured  by  a  passenger  train  run- 
ning hours  behind  time,  at  an  extraordinary  rate  of  speed  and  with- 
out any  signal  of  its  approach. 

In  that  connection  it  was  error  in  refusing  to  permit  Jerry  Conrad 
to  testify  that  he,  at  a  point  100  feet  from  the  crossing,  looked  from 
his  buggy  south  along  the  railroad  and  could  not  see  the  train. 
The  evidence  was  competent  because  it  tended  to  show  that  when 
Henry  Conrad's  buggy,  being  nearer  than  the  other,  was  within 
about  70  feet  of  the  crossing  the  train,  not  yet  in  sight,  must  havr 
been  more  than  1,200  feet  away,  and,  therefore,  if  running  at  the 
usual  soeed,  it  is  questionable  whether  it  would  have  struck  the 
buggy.' 

Another  question  argued  by  (?ounsel  is  whether  negligence  on  the 
part  of  Henry  Conrad,  assuming  it  to  be  proved,  can  be  imputed  to 
plaintiff  in  bar  of  recovery. 

The  general  rule  as  settled  by  this  court  is  that  where  an  injury  is 
occasioned  by  concurrent  negligence  of  two  persons  the  fault  of  one 
is  no  excuse  for  the  other,  but  both  are  liable  to  the  party  injured. 
Danville  L.  &  N.  Co.  v.  Stewart,  2  Met.,  119;  L.,  C.  &  L.  Co.  v.  Case, 
9  Bush,  720. 

In  both  those  cases  the  plaintiff  was  a  passenger  in  a  public  con- 
veyance. But' the  conditions  upon  which  contributory  negligence 
of  one  of  such  persons  can  be  imputed  to  the  plaintiff  in  an 
action  against  the  other,  as  held  in  the  latter  case,  are  that  he  must 
have  then  been  the  agent  or  servant,  or  subject  to  the  government  or 
control  of  the  plaintiff.  It  does  not',  therefore,  seem  to  make  any 
difference,  in  such  case,  whether  the  party  injured  was,  at  the  time, 
a  passenger  in  a  public  conveyance  paying  his  fare,  or  riding  in  a  pri- 
vate vehicle  free  of  charge  at  invitation  of  the  owner  and  driver,  but 
the  true  test  is  whether  his  relation  to  the  person  whose  negligence 
is  sought  to  be  imputed  to  him  was  such  as  would  have  rendered 
him  liable  in  case  another  than  himself  had  been  injured  by  such 
concurrent  negligence.  For  to  defeat  an  action  of  a  party  injured  by 
showing  contributory  negligence  of  another,  or  to  render  him  liable 
for  that  other  person's  negligence,  not  being  himself  in  fault,  either 
thein&xiumqidfacif  peraliumfacitper  se  must  apply,  that  is  the 
relation  of  master  and  servant,  or  principal  and  agent  must  exist,  or 
else  they  must  have  been  engaged  in  a  joint  enterprise  whereby  mu- 
tual responsibility  for  each  other's  acts  existed,  which  was  clearly 
not  the  case. 

Bobinson  v.  N.  Y.  C.  B.  Co.,  66  N.  Y.,  11,  was  the  case,  like  this  in 
every  respect,  of  a  female  who,  while  riding  in  a  bug^y  at  the  invi- 
tation of  a  young  man,  the  owner  and  driver,  was  injured  by  col- 
lision with  a  railroad  train,  and,  in  discussing  the  same  question 
we  are  now  considering.  Church,  C.  J.,  said:  '*I  am  unable  to  find 
any  legal  principle  upon  which  to  impute  to  the  plaintiff  the  negli- 
gence of  the  driver.  *  *  The  acceptance  of  an  invitation  to  ride 
creates  no  more  responsibility  for  the  acts  of  the  driver  than  the 
riding  in  a  stagecoach,  or  even  a  train  of  cars,  providing  there  was 
no  negligence  on  account  of  the  character  or  condition  of  the  driver, 
or  of  the  safety  of  the  vehicle,  or  otherwise.  It  is  no  excuse  for  the 
negligence  of  the  defendant  that  another  person's  negligence  con- 
tributed to  the  injury  for  whose  acts  the  plaintiff  was  not  respon- 
sible." 

Masterson  v.  N.  Y.  C.  &  H.  B.  Co.,  84  N.  Y.,  247,  was  the  case  of 
a  person  being  invited  to  ride  in  a  private  vehicle  by  the  owner  and 
driver  and  losing  his  life  while  the  vehicle  was  crossing  the  defend- 
ant's road,  where  it  was  left  in  a  dangerous  condition.    And,  in  St. 
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Clair  street  R.  Co.  v.  Eadin.  43  Ohio  St.,  91,  the  plaintiff,  a  minor 
under  16  years  of  a^re,  yet  fully  able  to  take  reasonable,  care  of  her 
safety,  was  injured  by  collision  between  a  wagon  in  which  she  was 
ridintr  with  her  father,  owner  and  driver,  and  the  defendant's  car. 
In  both  cases  it  was  held  that  the  same  'principle  governed  as  in  case 
of  a  passenger  in  a  public  vehicle,  and  that  as  the  driver  in  neither 
case  was  the  servant  or  agent  of  the  [plaintiff,  the  latter  could  not  be 
held  responsible  for  negligence  of  the  former. 

The  case  of  Dran  v.  Penn.  R.  Co.,  V29  Penn.  St.,  574,  cited  by- 
counsel,  is  where,  under  the  particular  circumstances  recited,  a  person 
riding  by  invitation  of  the  owner  and  driver  of  a  private  vehicle 
was  hela  to  have  been  guilty  of  contributory  negligence.  It  is  true 
a  passenger  in  a  public  as  well  as  private  vehicle  may,  by  his  own 
negligence,  contribute  to  its  collision  with  another  vehicle  whereby 
he  is  injured.  But  the  question  before  us  is  not  whether  the  plaintiff 
in  this  case  was  negligent,  but  whether  the  assumed  negligence  of 
the  owner  and  driver  of  the  buggy  she  was  in  can  be  imputed  to  her. 
The  distinction  is  recognized  even  in  the  case  cited,  and  although  it 
is  there  said  a  person  carried  in  a  private  conveyance  is  responsible 
for  his  own  negligence,  yet  it  is  distinctly  held  that  negliirenee  of 
the  driver  can  not  be  imputed  to  him  any  more  than  that  of  a  com- 
mon carrier  can  be  to  his  i)assenger. 

It  seems  to  us  there  is  no  authority  or  sound  reason  for  imputinjEi: 
to  the  plaintiff  in  this  case  the  negligence  of  Henry  Ccmrad,  if  he 
was  guilty  of  any,  in  the  absence  of  evidence  that  she  voluntarily 
accepted  his  invitation,  knowing  him  to  be  incompetent  or  unreliable, 
or  that  she,  instead  of  him,  did  actually  control  and  direct  the 
movement  of  the  buggy. 

Therj^fore,  the  judgment  is  reversed  for  a  new  trial  consistent  with 
this  opinion. 


Bergman,  &c.  v.  The  Commercial  Assurance  Company  op 

London. 

Same  v.  The  Phcenix  Insurance  Co. 

(Filed  Jon.  25,  1892.) 

1.  Fire  insuraure — Rtt^hfs  of  mortgagee  of  insured  property — The  mortgagee 
of  property,  upon  i;vhich  the  mortgajfor  has  taken  ont  a  policy  of  fire  insur- 
ance, has  a  right,  in  case  of  loss  by  fire,  to  such  portion  of  the  insnrance 
money  as  is  necessary  to  satisfy  his  mortgage  debt,  and  if  the  company 
pays  the  amount  of  the  loss  to  the  mortga^^or,  withotit  the  consent  of  the 
mortgagee,  the  latter  may,  nevertheless,  compel  the  company  to  pay  him 
the  loss  or  so  much  thereof  as  will  satisfy  his  debt. 

2.  Same — Agreement  to  arbitrate — The  endorsement  of  such  policy  by  the 
company  for  the  benefit  of  the  mortgagee  and  his  acceptance  of  it  binds 
him  to  the  terms  of  the  policy.  The  provision  in  such  policy  that  incase  of 
fire,  the  amount  of  the  loss  shall  be  ascertained  by  arbitration  upon  the 
request  of  either  "party,"  requires  that  the  arbitration  shall  be  between  the 
real  parties  in  interest,  in  this  case  between  the  mortgagee  and  the  com- 
pany. Therefore,  the  mortgagee  is  not  concluded  by  an  arbitration  be- 
tween the  company  and  the  insured  to  which  he  was  not  a  party. 

\V.  O.  Harris  and  R.  T.  Colston  for  appellants. 

B.  F.  Buckner  for  appellees. 
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Appeal  from  Louisville  Chancery  Court. 
Opinion  of  tiie  court  by  Jud^e  Bennett. 

These  two  cases  are  to  be  heard  together.  It  seems  that  the  ap- 
pellant, Bergman,  took  out  a  fire  policy  on  his  residence,  situ- 
ated on  his  farm  in  Jefferson  county,  in  each  of  the  appellees' 
companies,  for  $2,500  each.  The  appellees  endorsed .  on  each  policy, 
by  the  direction  of  the  appellant,  Bergman,  that  the  loss  on  the 
policy,  if  any  occurred,  should  be  paid  to  the  appellant,  R.  T. 
Colston,  trustee,  he  holding  a  mortgage  lien  on  said  property  to 
secure  a  larger  sum  than  the  aggregate  sura  of  both  policies,  which 
policies  were  delivered  to  the  mortgagee. 

The  proi>erty  was  totally  destroyed  by  fire.  Each  policy  provides, 
in  substance,  that  in  case  of  loss,  upon  the  request  of  either  party, 
the  loss  shall  be  ascertained  by  arbitration,  which  arbitration  shall 
be  a  precedent  condition  to  the  right  to  sue  for  the  loss,  and  the 
value  of  the  property,  as  fixed  by  the  arbitrators,  shall  be  conclusive 
upon  the  parties. 

For  the  reasons  hereinafter  appearing  it  is  unnecessary  to  decide  % 

whether  the  contract  to  arbitrate  is  si  valid  precedent  condition  to 
the  right  of  the  insured  to  suf»  for  the  amount  of  the  loss,  or  as  ta 
whether  the  amount  fixed  by  the  arbitrators  is  conclusive  upon  the 
parties. 

The  appellees  called  upon  the  insured,  Bergman,  to  arbitrate 
said  loss,  to  which  he  agreed,  and  the  loss  was  arbitrated,  which 
was  found  to  be  about  $8,800,  not  as  is  contended  and  as  we  think 
is  shown  by  the  proof,  much  more  than  half  the  value  of  the  prop- 
erty. To  the  suit  by  the  appellants,  Bergman  and  Colston,  to  recover 
the  value  of  the  house,  the  appellees  plead  said  arbitration  and 
tendered  the  sum  awarded.  To  this  plea  the  appellants  replied  that 
the  arbitration  made  with  Bergman  was  not  binding  upon  either  of 
the  appellants,  because,  first,  as  Colston  was  the  payee  of  the  loss, 
Bergman  was  not  the  proper  person  to  arbitrate  said  loss;  and, 
second,  as  Colston  was  the  proper  person  to  arbitrate,  and  as  it  was 
made  with  Bergman  without  the  knowledge  or  consent  of  Colston,, 
the  same  was  not  binding.  On  the  other  hand,  the  appellees  contend 
that  unaer  the  said  contracts  the  persons  entitled  to  arbitrate  were 
the  insured  and  the  appellees,  and  not  Colston  and  the  appellees;, 
consequent! \',  the  arbitration  was  valid  and  bindingon  the  appellants. 
The  lower  court  concurred  in  that  view  and  found  for  the  appellants 
the  sum  awarded  by  the  arbitration.  If  that  issue  is  decided  in 
favor  of  the  appellants  the  case,  without  reference  to  the  other 
issues,  must  bo  reversed. 

There  is  no  doubt  that  the  appellant,  Colston,  as  mortgagee,  with- 
out an  assignment  of  the  policies  could  compel  the  appellees  to  pay 
to  him  such  portion  of  the  insurance  money,  in  case  of  loss,  as  would 
be  necessary  to  satisfy  the  mortgage  debt,  and  if  they  paid  it  to  the 
insured  without  the  consent  of  Colston,  the  mortgagee,  they,  not- 
withstanding such  payment,  would  be  held  liable  to  Colston  to  the 
extent  that  his  mortgage  security  had  been  diminished  by  reason  of 
such  payment.  They  would  be  thus  liable  upon  the  principle  of  the 
conversion  of  the  fund  to  which  the  mortgagee  was  entitled  for  the 
payment  of  the  mortgage  debt.  And  the  mortgagee  would  be  en- 
titled to  the  value  of  the  property  destroyed  without  reference  to 
the  amount  that  the  mortgagor  and  the  company  had,  after  loss, 
agreed  that  it  was  worth.  Such  agreed  value  would  not  be  bind- 
ing upon  the  mortgagee,  because  his  mortgage  covered  the  real 
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value  of  the  property  and  not  the  ex  parte  value  placed  upon  it  by 
the  mortgagor  and  the  company.  The  mortgagee,  conceding  their 
honesty,  would  have  the  right  to  his  say  in  fixing  the  value  of  the 
property  mortgaged  to  secure  his  debt,  and  the  company  would  be 
as  much  bounil  to  answer  to  him  for  its  real  value,  notwithstanding 
it  had  paid  its  value  agreed  on  after  loss,  to  the  mortgagor,  as  it 
would  be  bound  to  pay  the  mortga2:ee  the  value  of  a  horse  mort- 
gaged to  him,  notwithstanding  it  had  paid  to  the  mortgagor  an 
agreed  price  of  the  horse.  Now,  if  it  were  true  that  the  terms  of 
the  policies  required  that  the  insured  alone  should  arbitrate  with  the 
appellees,  the  mortgagee,  Colston,  would  not  be  bound  by  that 
agreement  unless  he  made  himself  bound  by  it  by  accepting  its 
terms;  because  as  he  already  held  a  lien  on  the  property,  and  as  he 
would  be  entitled  to  the  insurance  money  in  case  of  loss,  he  would 
not  be  bound  by  any  agreement  as  to  the  manner  of  ascertaining 
that  loss  unless  he  was  a  pgrty  to  the  agreement;  therefore,  he  could 
claim  the  value  of  the  property  without  regard  to  such  agreement, 
and  unmeasured  by  its  terms. 

If  it  be  said  to  allow  this  the  company  would  be  hild  for  the  value 
of  the  property  by  a  rule  different  from  the  one  that  it  made  with 
the  insured,  it  may  be  answered  that  to  compel  the  mortgagee  to 
be  controlled  by  the  rule  agreed  on  by  the  mortgagor  and  company, 
would  compel  him  to  be  controlled  by  a  rule  that  he  did  not  make. 
So,  as  the  com]>any  had  legal  notice  of  his  right  and  that  he  would  t>e 
entitled  to  the  loss,  its  contract  with  the  mortgagor  as  between  the 
mortgagee  and  it  must  succunjb  to  the  right  of  the  mortgagee. 

But  the  endorsement  of  the  policy  by  appellees  for  the  benefit  of 
the  appellant,  Colston,  and  his  acceptance  of  the  indorsement  bound 
him  to  the  terms  of  the  policies,  in  reference  to  the  arbitration,  as 
well  as  to  other  things,  and  if  it  be  true  that  the  policies  require 
that  the  insured  alone  shall  arbitrate  with  the  appellees,  then  the 
appellant,  Colston,  is  bound  by  its  terms  in  that  regard.  But  the 
policies  do  not  confine  that  matter  to  the  insured  and  the  api)ellees. 

The  policies  say  *'the  parties,^'  which  term,  in  our  opinion,  means 
parties  in  interest.  And  that  party,  in  a  case  like  this,  in  our 
opinion,  is  the  mortgagee  to  whom  the  loss  is  made  payable,  and  not 
the  insured.  The  loss  was  made  payable  to  him,  the  mortgagee, 
by  the  act  and  consent  of  the  companies  and  the  insured.  The  act 
was  equivalent  to  an  assignment  of  the  losses  to  him,  which  piac*es 
him  in  as  fa vorat/le  position  as  assignees  generally,  where  the  obligor 
has  notice  of  the  assignment.  And  it  is  well  settled,  in  such  eases, 
that  the  obligor  and  obligee  can  do-nothing,  without' the  consent  of 
the  assignee,  that  will  aflect  the  interest  assigned.  As  long  as  the 
mortgage  debt  that  the  assignment  of  the  loss  was  intended  to  con- 
ditionally secure  remains  unpaid,  the  mortgagee\s  right  to  the  full 
and  fair  value  of  the  property  destroyed  can  not  be  controlled  by 
any  act  of  valuation  by  the  insured  and  the  company,  made  without 
the  mortgagee^s  consent.  The  arbitration  made  by  them  without 
the  mortgagee's  consent  was  a  valuation  of  the  property  and  a  dis- 
position of  the  mortgagee's  rights  without  his  consent.  Natural 
justice  torbids  that  the  mortgagee\s  rights  shall  be  arbitrarily  dis- 
posed of  in  that  way.  But  has  not  the  insured,  the  mortgagor,  an 
interest  in  the  value  of  the  property  also?  Yes,  but  he  has  invested 
the  mortgagee  with  a  legal  right  to  that  interest  by  the  assignment 
of  the  loss,  it  is  true  in  trust  for  the  payment  of  the  mortgage  debt, 
and  when  the  mortgage  debt  is  satisfied  the  mortgagor  is  entitled  to 
the  balance,  if  any;  but,  nevertheless,  the  mortgagor  has  invested 
the  mortgagee  with  the  legal  right  to  the  loss  for  said  purpose,  and, 
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iwsaid,  natural  justice  would  require  that  the  mortgagor's  right  to 
iix  the  value  in  case  of  a  conflict  of  right  be  postponed  to  the  right  of 
the  mortgagee  and  that  the  mortgagee  be  permitted  to  fix  the  value 
of  the  property  destroyed,  in  order  that  the  object  of  the  transfer  may 
be  fully  and  fairly  realized,  he  being  resi)onsible  to  the  mortgagor 
for  any  abuse  of  the  trust.  Brown  v.  Roger  Williams  Ins.  Co.,  &c., 
^  R.  I.  Reports,  398;  Plarrington  v.  Fitchburglns.  Co.,  125  Mass.,  131; 
Wood  on  Fire  Insurance,  section  370. 

Judgment  is  reversed  and  cause  remanded  for  further  proceedings 
-consistent  with  this  opinion. 


SPRADLIN  V.  SPRADLIN. 
SPRADLIN*  V.  SPRADLIN. 

i^Filed  Jan.  12,  lS02—Xot  to  be  reported.) 

1.  Verbal  gift  of  land- — Ad ce  rse  possess  ion— Oi\^ '^\i^  ^ni^i^  upon  land  under 
a  verbal  gift  by  the  owner  and  who  holds  it  adversely,  claiming  it  as  his 
-own,  for  more  than  fifteen  years,  acquires  thereby  a  perfect  legal  title  in 
the  land. 

2.  Same — Dower — When  such  gift  and  entry  was  made  long  before  the 
marriage  of  the  donor,  who  died  after  the  donee  had  been  in  adverse  pos- 
session for  30  yearSf  his  widow  is  not  entitled  to  dower  in  the  land. 

W^alterS.  Harkins  and  R.  H.  W^eddington  for  Ellen  M.  Spradlin. 

Stewart  &  Stewart  for  B.  F.  Spradlin. 

Appeal  from  Johnson  Circuii  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  the  second  wife  of  Benjamin  Spracilin,  deceased, 
father  of  the  appellees  by  his  first  wife.  This  was  an  action  by  the 
appellees  to  divide  the  land  belonging  to  their  deceased  father. 
The  appellant,  by  her  cross-action,  claimed  dower  in  two  tracts  of 
land  claimed  by  B.  F.  and  Evan  Spradlin.  They  claim  to  be  the 
owners  of  said  tracts  of  land  by  verbal  gift  from  their  father,  made 
more  than  thirty  years  ago,  and  more  than  twenty  years  before  the 
marriage  of  their  father  with  the  appellant,  which  land  they  have 
adversely  held  and  possessed  against  their  said  father  and  all  the 
world  ever  since  the  same  was  given  them. 

It  is  not  denied  that  the  appellees  have  held  the  possession  of  said 
land  more  than  thirty  years,  and  at  leavSt  twenty  years  before  the 
marriage  of  said  deceased  with  the  appellant ;  but  it  is  said  that  said 
possession  was  not  hostile  to  the  right  of  said  deceased  ;  that  the  ap- 
pellees were  the  mere  **  tenants  at  will ''  of  the  deceased,  conse- 
quently, they  acquired  no  title  to  said  land  by  holding  possession  ol 
it 

There  is  proof  to  the  effect  that  the  appellees  held  the  possession 
of  said  land  as  the  ''tenants  at  wilP'  of  the  deceased.  On  the  other 
hand,  the  proof  clearly  preponderates  in  favor  of  the  fact  that  the 
deceased  divided  certain  of  his  lands  in  four  equal  parts,  and  ver- 
bally gave  to  each  of  his  children,  by  his  first  wife,  one  parcel,  and 
put  each  in  possession  of  his  parcel,  and  the  appellees  have  held  the 
actual  adverse  possession  of  their  parcels  ever  since,  claiming,  using 
and  controlling  it  as  their  own  as  against  the  claim  of  the  deceased 
and  all  others.  ^  t 

Digitized  by  VjOOQ IC 


724  MOORE    V.    BAKER. 

It  is  said  that,  as  the  verbal  ^ift  was  void,  the  possession  of  the 
appellees  thereunder  was,  in  legal  contemplation,  amicable  with  the 
right  of  the  deceased ;  that,  conceding  the  verbal  gift  to  be  an  en- 
forcible  executory  contract,  the  poasession  thereunder  was  friendly^ 
and  not  adverse. 

It  is  true  that  a  verbal  gift  of  land  is  void,  and  it  is  true,  as  gen- 
eral proposition,  that  the  possessign  thereunder  would  be  amicable 
with  the  vendor's  title ;  and  it  is  also  true  that  the  possession  of  land 
under  an  executory  contract  is  amicable  with  the  title  of  the  vendor. 
But  it  is  well  settled  by  this  court  (Medlock  v.  Suter,  80  Ky.,  101), 
that  ah  entry  and  possession  under  a  parol  contract  (a  parol  gift  is 
governed  by  the  same  principle)  may  be  hostile  and  a  disseisin  of 
the  vendor,  and  the  possession  thus  acquired,  if  continued  the  statu- 
tory period  of  time,  will  ripen  into  a  perfect  title. 

It  i?  said  in  the  case,  supra,  quoting  Richmond  and  Lexington  T. 
R.  V.  Rogers,  7  Bush,  — ,  that,  even  under  a  parol  contract  of  pur- 
chase, if  the  purchaser  holds  and  cultivates  the  land  as  his  own,  and 
not  as  the  land  of  the  vendor,  such  holding  is  hostile  to  the  vendor's 
title. 

The  case,  supra^  is  well  sustained  by  authority,  and  it  clearly  de- 
cides that,  if  the  vendee,  under  a  void  or  executory  contract,  enters 
upon  and  holds  the  possession  of  the  land  .as  his  own,  and  not  as  the 
land  of  the  vendor,  for  the  statutory  period  of  time,  the  possession 
will  rii)en  into  a  perfect  title. 

Accordingly,  the  appellees,  having  held  the  possession  of  said  land 
as  their  own,  and  hostile  to  the  claim  of  the  deceased,  for  more  than 
fifteen  years,  such  possession  ripened  into  a  perfect  title. 

The  appeal  as  to  Frank  B.  8pradlin  has  been  dismissed. 

The  court,  on  rule,  allowed  Mrs.  Spradlin  the  rent  corn,  or  it» 
value,  that  was  raised  on  the  said  h^ld  place.  Frank  B.  Spradlin, 
the  administrator,  complains  of  that.  It  is  clear,  in  our  mind,  that 
it  was  right  to  allow  Mrs.  Spradlin  rental  value,  the  corn  raised  on 
said  place,  and  a  rule  for  that  purpose  was  proper. 

The  judgments  in  both  cases  are  affirmed. 


Moore  v.  Baker. 
CFiled  Jan,  28,  1892.) 

1.  Ppssfssion  of  real  estate  may  be  adverse  nnderithe  statute  of  limitation^ 
'without  being  sounder  the  champerty  statute. 

2.  Avoidance  by  in/ani  of  deed  executed  during  infancy — A  grantor,  after  ar- 
riving at  full  age,  may  disaffirm  a  conveyance  of  real  estate  made  by  him 
during  infancy,  by  executing  another  conveyapce  of  the  same  land  to*a  dif- 
ferent party;  and  it  is  not  necessary  for  him  to  refund  the  oonsideration 
received  from  the  first  purchaser  in  order  that  the  subsequent  conyeyance 
may  become  effectual. 

3.  Same — Adverse  possession — Champerty — The  purchaser  of  land  from  an 
infant  holds  it  not  adverse  to  the  infant,  but  subject  to  his  ri^ht  to  disaf- 
firm the  contract  and  re-enter  upon  it.  Therefore,  a  conveyance  of  sack 
land  by  the  grantor  after  he  arrives  of  full  ag^e  is  not  ohampertoos  and 
void,  althoug^h  the  first  purchaser  may  be  in  possession. 

4.  Parties  to  actions — In  an  action  by  the  purchaser,  ciaimin(ic  under  a  deed 
executed  by  a  grantor  after  he  arrived  at  full  age,  to  recover  land  from  on» 
claiming  it  under  a  deed  executed  by  the  same  grantor  while  an  infant,  tb» 
grantor  is  not  a  proper  or  necessary  party  to  the  suit. 

Digitized  by  Google 


•f^vw^;i5 


MOORE    V.    BAKER.  725 

D.  B.  Redwine,  J,  J.  C.  Bach,  W.  J.  Hendrick  and  R.  Reid 
Sogers  for  api^ellant. 

Juo.  W.  Rodman  for  appellee. 

Appeal  from  Breathitt  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

AppeUant,  Daniel  Moore,  brought  this  action  for  division  of  a 
tract  of  land  and  allotment  to  him  of  one-fourth  thereof,  claimed 
under  sale  and  conveyance  by  Janjes  Moore,  three-fourths  having: 
been  purchased  from  the  other  joint  tenants  by  defendant.  Baker, 
now  appellee.  By  an  amended  petition  James  Moore  was  joined  as 
pfaintilf  in  the  action,  and  it  was  alleged  he,  while  an  infant,  had 
attempted  to  sell  the  same  undivided  fourth  of  the  land  to  the  de- 
fendant, but  got  nothing  therefor,  and  that  he  had,  after  arriving  to 
the  age  of  twenty-one  years,  disattirmed  the  contract,  of  which  de- 
fendant was  informed,  and  then  again  did  so. 

A  special  demurrer  for  defect  of  parties  plaintiff  was  sustained,- 
and  the  action  dismissed  as  to  James  Moore,  and,  afterwards,  judg- 
ment was  rendered  on  the  merits  for  the  defendant. 

James  Moore  was  not  a  necessary  party  for  determination  of  the 
only  real  issue  in  the  case,  which  is  whether  the  sale  and  convey- 
ance by  him  to  appellant  was  within  the  inhibition  of  section  2, 
chapter  11,  General  Statutes,  as  follows :  *'  All  salas  or  conveyances 
*  of  any  land,  or  the  pretended  right  or  title  to  the  same,  of  which 
any  other  person,  at  the  time  of  such  sale,  contract  or  conveyance, 
has  acjverse  possession,  shall  be  null  and  void.''  For,  if  theaale  was 
■champertous,  he,  no  more  than  appellant,  nor  united  with  him, 
-could  maintain  the  action,  it  being  well  settled  by  this  court  that 
even  the  vendor  of  land,  in  such  case,  is  without  remedy,  unless  and 
until  the  champertous  contract  has,  in  good  faith,  and  prior  to  com- 
mencement of  his  action,  been  rescinded..  We,  therefore,  think  the 
special  demurrer  was  properly  sustained. 

But,  notwithstanding,  and  after  James  Moore,  under  operation  of 
that  demurrer,  had  ceased  to  be  a  party,  the  court  permitted  the  de- 
fendant to  tile  a  new  answer  in  place  of  one  previously  filed,  but 
withdrawn,  in  order  to  file  the  demurrer,  and  to  allege  a  different 
and  greater  sum  as  having  been  paid  by  him  to  James  Moore,  the 
repayment  of  which  he  asked  the  court  to  adjudge  as  condition  of 
jecovery  of  the  one-fourth  interest  by  appellant. 

As  has  been  held  by  this  court,  a  party  may,  after  arriving  at  full 
age,  disaffirm  a  contract  made  during  infancy  for  sale  of  real  prop- 
erty, whether  executed  or  executory,  by  merely  making  another 
^conveyance  of  the  same  property  to  a  third  person,  and  it  is  not 
necessary  for  him  to  refund  to  the  first  purchaser  the  consideration 
received  in  order  to  render  either  the  disaffirmance  or  such  second 
<;onveyance  valid  and  effectual.  Vallandingham  v.  Johnson,  85 
Ky.,  289. 

The  decision  of  this  case,  consequently,  depends  upon  the  simple 
inquiry  whether  appellee,  Baker,  had,  at  time  of  the  sale  and  con- 
veyance by  James  Moore  to  appellant,  adverse  poasession  of  the 
one-fourth  interest  in  question  in  meaning  of  the  section  quoted  ; 
for,  if  he  had,  the  lower  court  properly  dismissed  the  action  ;  if  he 
•did  not,  there  was  no  obstacle  in  the  'way  of  granting  to  appellant 
the  relief  prayed  for.  . 

No  case  involving  the  precise  question  before  us  has  heretofore 
been  directly  submitted  to  or  decided  by  this  court ;  but,  looking  to 
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the  purpose  and  meanine:  of  the  champerty  statute,  as  we  have  uni- 
formly interpreted  it,  there  is  but  one  way  to  decide  the  question. 

It  is  well  settled  that  possession  may  be  adverse  under  the  statute- 
of  limitation,  without  being  so  under  the  champerty  statute.  Bar- 
rett V.  Coburn,  3  Met.,  510,  and  authorities  there  cited.  Thus,  as 
held  in  Baily  v.  Drahins,  5  B.  •>£.,  161,  thoujrh  fifteen  years'  adverse 
possession  by  one  who  entered  as  tenant,  will  bar  the  lessor's  ri^ht 
of  entry.  A  valid  and  effectual  conveyance  may,  nevertheless,  be- 
made  of  the  property  at  any  time  within  that  period,  without  being- 
at  all  affected  by  the  statute  against  champerty.  The  reason  for  that 
difference  is,  that  the  lessee  or  tenant  can  not,  until  his  possession 
has  continued  lonj?  enou«:h  to  ripen  into  a  perfect  title,  question  the 
lessor's  right  of  entry.  And  so,  as  held  in  Jones  v.  Chiles,  2  Da.,  35, 
a  conveyance  of  land  by  a  vendor,  who  has  obtaineii  a  judgment  in 
ejectment,  is  noc  champertous  or  void,  although  the  land  remained 
in  possession  of  the  defendant,  the  writ  ot  habere  facias  not  hav- 
ing been  executed. 

The  same  reason  applies  to  a  purchase  of  real  property  from  an 
'infant,  who  may,  as  soon  as  he  arrives  at  full  age,  or  even  before  at 
the  suit  of  his  guardian,  disaffirm  the  contract,  however  solemnly- 
made,  and  enter  into  possession.  Awl  every  such  contract  is  made 
with  the  presumed  knowledge  by  the  purchaser  of  the  statute  giv- 
ing to  the  infant  seller  the  right  to  disatlirm  the  contract,  and  he^ 
therefore,  holds  the  possession  in  the  interim,  not  adversely,  but 
subject  to  th<>  right  of  entry  by  the  infixnt  seller. 

It  thus  results  that  Hppellee  did  not,  nor  could,  according  to  the 
meaning  and  policy  of  the  statute,  be  regarded  as  having  adverse 
possession  of  the  one-fourth  interest,  when  it  was  sold  to  appellant 
by  James  jNIoore. 

And  the  judgment  is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Garner,  &c.  v.  Wills,  &v, 

(Filed  Dec,  15,  181)1.) 

1.  Husband  and  wife  -Feme  sole  -Courtesy — When  a  married  woinan,  who- 
has  been  authorized  to  act  as  a  feme  sole  and  to  dispose  of  her  real  estate- 
by  will.  dies,  her  husband  is  not  entitled  to  courtesy  in  the  laud  which  f^he- 
devised  to  others  by  her  will. 

2.  Manner  of  pleading  judgment  conferring  powers  of  a  feme  so'e — A  party^ 
relying  upon  the  judgment  of  a  court  of  competent  jurisdiction  conferring 
upon  a  married  woman  the  powers  of  \\  feme  sole  is  not  required  to  allege 
that  before  said  judgment  was  rendered  the  ten  days'  publi!?hed  uoiico  of 
the  filing  of  the  petition  by  the  married  woman  was  given,  as  required 
by  statute.  It  is  sufficient  merely  to  allefje  that  the  judf?ment  was  daly 
rendered,  and  it  will  be  presumed,  in  a  collateral  proceeding,  that  sacb 
notice  was  given. 

3.  Purticutar  estate  of  liusband  derived  ifirougJi  tvife^s  will  not  subject  to  payment 
ef  fiis  debts — A  wife  devised  her  entire  estate  to  her  children,  but  directed 
them  "to  give  to  my  husband  each  year  a  sum  sufficient  to  support  him,"' 
and  in  the  event  the  devisees  failed  to  do  so,  the  will  was  to  become  Toij, 
and  the  estate  of  testatrix  was  to  be  distributed  according  to  the  statute  of 
distribution. 

In  this  action  to  subject  the  estate  thus  created  in  the  husband  to  the^ 
payment  of  his  debts,  it  is  held  that  the  will  did  not  vest  the  husband  wiili. 
any  estate  that  can  be  subjected  for  that  purpose. 
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Geo.  B.  Nelson,  Haggard  <fe  Benton,  Jas.  Flannagan,  J.  B.  French 
and  Leeland  Hathaway  for  appellants.      > 

\Vm.  Beckner  for  appellees. 

Appeal  from  Clark  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  sued  the  appellee,  B.  W.  Wills,  on  some  promis- 
sory notes  executed  by  him  to  them,  and  sought  to  subject  his  cour- 
tesy in  his  deceased  wife's  lands  to  the  paynjent  of  said  indebtedness, 
and  in  case  that  could  not  be  done  they  sought  to  subject  to  the  pay- 
ment of  said  indebtedness  the  sum  of  money  which,  as  they  allege, 
his  said  wife  had  reciuested  her  two  children,  her  devisees  under 
her  will,  to  pay  him  annually  for  a  support.  Said  two  children,  G. 
L.  Wills  and  Mattie  J.  Azbill,  by  their  petition,  were  made  de- 
fendants to  said  action,  and  their  petition  was  made  an  answer 
thereto,  and  by  which  they  put  in  isvsue  the  allegations  that  B.  W. 
Wills  owned  a  life  estate  in  his  deceased  wife's  land,  alleging  that 
she  was  empowered  to  act  as  a  /'erne  sole  and  to  dispose  of  her  entire 
estate  by  will,  which  she  did  dispose  of  by  will  to  said  children  to 
the  exclusion  of  her  husband,  B.  AV.  Wills,  and  willed  that  said 
children  should  support,  clothe  and  furnish  him  a  home  during  his 
life  in  lieu  of  any  interest  in  her  estate. 

The  specific  allegations  relative  to  Mrs.  W^ills'  being  empowered 
to  act  as  ixfeme  sole,  and  to  dispose  of  her  property  by  will  are  to  be 
found  in  tlie  rejoinder  and  are  as  follows:  *SSay  that  the  plaintiffs 
herein  were,  by  their  petition,  parties  to  the  proceedings  which 
granted  to  their  testatrix,  Sallie  A.  Wills,  the  powers  ot'n/etne  sole; 
they  say  that  by  said  judgment  the  said  testatrix  was  empowered 
to  use,  enjoy,  sell  an<l  convey  for  her  own  benefit  any  property  she 
may  own  or  acquire  free  from  the  debts  or  clnims  of  her  husband, 
and  to  make  contracts,  sue  and  be  sued  as  a  single  woman,  and  to 
trade  in  her  own  name,  and  to  di^^pose  of  her  f)roj)erty  by  will." 

By  section  G  of  the  General  Statutes,  chapter  0*2,  it  is  provided 
that  on  the  petition  of  husband  and  wife,  or  on  the  petiticjn  of  the 
wife,  the  husband  being  made  a  party  thereto,  the  circuit  court  of 
the  county  of  the  wife's  residence  may,  on  satisfactory  evidence, 
empower  the  wife  to  act  ixn/enie  sole,  and  atnong  other  powers  con- 
ferred upon  her  may  empower  her  to  dispose  of  her  j)roperty  l)y  deed 
or  will.  The  seventh  section  of  said  cliapter  provides  that  the  court 
shall  have  no  jurisdiction  to  render  such  judgment  until  notice  of  the 
filing  of  the  petition  shall  be  published  at  least  ten  days,  &c.  The 
power  conferred  upon  iMrs.  Wills  by  that  judgment,  if  a  valid  judg- 
ment, had  the  effect  to  remove  the  disability  of  coverture  in  respect 
to  disposing  of  her  real  estate  by  will,  and  to  deprive  her  husband  of 
any  interest  therein  that  the  law  would  have  otherwise  given  him 
at  her  death  had  she  not  disposed  of  the  same  by  will;  but  it  is  said 
such  power  should  not  b.*  so  construed  as  to  deprive  the  husband  of 
his  right  to  curtesy  in  his  wife's  land  so  far,  at  least,  as  creditors  are 
concerned,  as  that  would  be  a  fraud  upon  them.  But  why  would 
the  exercise  of  such  power  be  any  more  a  fraud  upon  them  than  the 
sale  or  gift  of  the  land  by  the  husband  and  wife?  If  the  wife  had 
conveyed  her  land  by  deed  of  gift  to  her  children,  the  husband  join- 
ing in' the  deed,  his  creditors  after  her  death  could  not  comj)lain, 
because  he  had,  at  the  time  of  the  conveyance,  no  interest  in  the 
land  that  was  subject  to  their  demands  against  him.  His  right  to 
curtesy,  even  if  there  were  issue  born  alive,  would  depend  upon  the 
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contingency  of  his  wife  dying:  first,  or  said  estate  being  disposed  of 
in  her  life-time.  His  rigj|)t  to  curtesy  does  not  attach  upon  marriage 
as  the  wife's  inchoate  r^t  to  dower  attaches  upon  marriage,  which 
right  she  can  not  be  deprived  of  without  her  consent,  exercised  in  a 
certain  way,  but  the  husband's  right  to  curtesy  is  entirely  contingent 
upon  having  issue  born  alive,  and  his  wife's  death  preceding  his, 
the  owner  of  the  land;  and,  as  said,  if  he  and  his  wife  sell  said  land 
his  creditors  can  not  complain  of  being  defranded  by  the  sale,  and 
so  where  the  court  empowei-s  her  to  dispose  of  her  land,  which  in- 
cludes his  contingent  right  of  curtesy,  by  her  will,  we  perceive  no 
difference  in  the  effect  upon  creditors  in  the  two  cases. 

But  it  is  said  that  as  the  court  had  no  *'jurisdiction  to  render  such 
judgment,"  until  the  notice  required  by  the  seventh  section  of  said 
chapter  was  given,  and  as  it  is  not  alleged  that  such  notice  was 
given,  it  is  not  shown  that  Mrs,  Wills  had  the  power  to  make  the 
will,  and  that  B.  W.  Wills  was  not  deprived  of  curtesy  in  the  land, 
unlass  it  affirmatively  appeared  that  the  court  had  jurisdiction  to 
render  said  |udgment. 

The  rejoinder  is  silent  on  the  subject  of  notice,  and  the  judgment 
referred  to  is  not  in  the  record.  80  the  question  is,  should  it  be  pre- 
sumed, in  this  collateral  proceeding,  that  said  notice  was  given?  It 
is  said,  not  because  it  required  a  special  notice  to  be  given  in  order 
to  give  the  jurisdiction,  and  it  should,  therefore,  be  ailegeii  in  evea 
a  collateral  proceeding,  and,  if  the  proceeding  is  silent  upon  the  sub- 
ject, notice  is  not  to  be  presumed. 

It  is,  undoubtedly,  the  general  rule  that,  in  all  collateral  proceed- 
ings involving  rights  acquired  by  the  judgment  of  a  Sui>erior  Court 
(and  circuit  courts  are  of  tliat  kind)  the  jurisdiction  of  the  court, 
when  the  judgment  of  such  court,  or  the  proceedings  to  enforce  the 
judgment,  is  silent  upon  the  subject  of  jurisdiclion,  jurisdiction  is 
to  be  presumed,  and  where  a  particular  thing  is  required  to  be  done 
in  order  to  give  the  court  jurisdiction,  we  see  no  reason  why  the 
same  presumption  should  not  be  indulged  in. 

Section  122,  Civil  Code,  makes  no  distinction ;  its  language  is 
broad  and  comprehensive,  and  to  the  effect  that  it  is  not  neces:$ary, 
in  pleading  a  judgment  of  a  court,  to  state  the  facts  conferring  ju- 
risdiction, but  it  shall  be  sufficient  to  state  that  the  judgment 
was  duly  given,  Ac.  The  language  of  the  court  comprehends  all 
judgments  of  Superior  Courts,  whether  the  facts  necessary  to  give 
such  courts  jurisdiction  are  special  or  general. 

It  is  presumed  that  the  codifiers  had  in  view  the  general  rule  upon 
this  subject,  and  their  language  conforms  to  that  rule,  which  is,  that 
the  presumption  ought  to  be  indulged  in  as  a  matter  of  necessity'  in 
all  cases  of  Superior  Courts,  even  though  the  existence  of  special 
facts  are  necessary  to  give  the  court  jurisdiction. 

Take  the  case*  of  the  circuit  courts  of  the  United  States,  whose 
jurisdiction  is,  for  the  greater  part,  confined  to  cases  where  the  plain- 
tiff or  defendant  is  an  alien  or  a  citizen  of  another  State,  and,  unless 
that  jurisdictional  fact  appears  in  the  judgments  of  these  courts, 
they  might  be  reversed  by  the  court  above;  but  it  would  not  be  con- 
tended that  the  silence  of  the  judgment  as  to  such  jurisdictional  fact 
would,  in  a  collateral  proceeding,  authorize  the  court  to  treat  such 
judgment  as  void,  nor  would  the  silence  of  the  proceeding  ujjon  such 
Jurisdictional  fact  be  deemed  defective.  The  same  prasumption 
should  be  indulged  in  such  case  as  if  such  special  fact  was  not  re- 
quired. Smith's  Leading  Cases,  volume  1,  part  2,  P^ighth  Edition, 
page  1113.  And  in  the  same  line  is  the  case  of  Hart  v.  Grisby,  14 
Bush,  549-50,  wherein  it  is  said,  in  substance,  that  the  publication  of 
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the  notice  in  the  manner,  and  for  the  time  required  by  tiie  statute, 
supra,  vyas  a  prerequisite  of  jurisdiction,  and  as  the  matter  of  notice 
was  set  up  in  the  judgment,  the  court  would  determine  the  question 
of  its  sufficiency  in  a  collateral  proceeding.  But  if  the  judgment 
was  silent  as  to  the  jurisdictional  facts,  the  aid  of  the  presumption 
in  its  favor  in  a  collateral  proceeding  would  be  invoked. 

The  next  question  is,  should  the  devisees  be  compelled  to  pay  the 
appellants  a  sum  equivalent  to  the  annual  support  of  B.  W.  Wills, 
which  support  the  will  directs  them  to  furnish  him,  and  which  has 
not  become  an  estate  in  his  own  right.  The  will,  upon  that  subject, 
provides  as  follows :  *  *  *  **  it  is  my  desire  that  he  (B.  W. 
Wills)  shall  not  receive  any  life  estate  in  my  lands,  or  interest  in 
jiiy  personal  property,  and,  in  lieu  of  said  courtesy  and  personal  es- 
tate, I  desire  that  my  said  children  give  to  my  said  husband  each 
year  a  sum  sufficient  to  support  him  in  a  comfortable  manner,  and 
furnish  to  him  a  comfortable  home  and  maintenance  until  his  death, 
and  should  either  of  my  said  children,  at  any  time',  refuse  to  so 
support  and  maintain  my  said  husband,  then  this  will  and  its  de- 
vises to  become  void,  and  the  property  herein  devised  be  distributed 
according  to  the  statutes  of  distribution.*' 

It  is  to  be  observed  that  no  estate,  in  trust  or  otherwise,  is  willed 
to  B.  VV.  Wills.  The  expression,  **a  sum  sufficient  to  support 
him,"  Ac,  taken  in  connection  with  the  subsequent  clauses,  vv:as  evi- 
dently intended  to  measure  the  duty;imposed  upon  the  devisees, 
and  not  to  give  him  an  estate  in  said  sum,  for  the  subsequent  clauses 
are  mandatory  upon  them  to  furnish  him  a  comfortable  home  and 
maintenance  during  his  life,  which  includes  every  thing,  and  upon 
their  failure  to  support  and  maintain  him,  the  will  is  to  be  void,  <&c. 
It  will  be  seen  that  no  estate  whatever  is  given  to  him,  but  it  is  all 
given  absolutely  to  the  devisees,  except  by  their  failure  to  support 
and  maintain  their  fatiier  during  his  life,  the  will  is  to  be  void,  and 
the  estate  distributed  according  to  the  statutes  of  distribution.  Said 
provision  is  on  all  fours  with  the  case  of  Pope's  ex'ois  v.  3^]lliott,  8  B. 
M.,  — .  If  any  difference,  this  provision  is  more  favorable  to  the 
devisees  than  that,  because  in  that  case  a  specific  sum  was  directed 
to  be  held  and  appropriated  by  the  executor  for  the  support  of  the 
young  men>  and  it  was  held  that,  as  nothing  was  willed  to  them, 
the  support  provided  for  could  not  be  subjected  to  their  debts;  but 
here  the  property  is  willed  absolutely  to  the  children,  and  they  are 
only  required  to  contribute  out  of  their  own  means  to  the  support 
of  their  father.  Suppose  they  had  entered  voluntarily  into  an  obli- 
gation to  support  him  during  life,  could  the  benefit  secured  by  that 
obligation  be  subjected  to  his  debts?  We  think  not,  unless  the  fruit 
of  the  obligtition  was  shaped  into  an  estate  in  him,  then,  in  that 
oase,  it  could  be  subjected  to  his  debts.  So,  here  the  obligation  to 
support  him  was,  as  far  as  he  is  concerned,  voluntary,  the  consider- 
ation for  that  obligation  moving  from  one  who  was  under  no  obliga- 
tion to  support  him,  and  the  donation  made  is  not  an  estate  that 
may  be  subjected  to  his  debts,  unless  he  receives  it  and  i>uts  it  to- 
gether as  an  estate. 

To  further  illustrate,  suppose  he  declined  to  receive  a  support 
from  the  devisees,  and  supported  himself,  would  a  sum  eciuivalent 
to  such  support  be  regarded  as  a  trust  lund  for  his  benefit  ?  We 
think  not,  bec^ause  the  obligation  to  support  him  is  entirely  personal, 
and,  if  he  refuses  to  accept  it  as  needed,  it  belongs  to  the  devisees. 

The  judgment  is  affirmed. 
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Abkrnathy,  Long,  &c.  v.  Wheeler,  Mills  <fe  Co. 
(Filed  nee.  17,  1890.) 

S(i/f  hy  warehouseman  of  goods  not  belongiug  to  his  principal — A  commisisiou 
merchHiit  or  warehouseman  to  whom  goods  are  consigned  or  delivered  for  sale, 
and  who,  in  ignorance  of  any  claim  by  other  parties  thereto  or  want  of  title 
in  his  principal,  sells  the  goods  and  pays  over  the  proceeds  to  h»s  principal, 
who,  it  is  afterwards  discovered,  was  not  the  owner  or  authorized  to  sell 
them,  is  not  liable  to  the  real  owner  for  the  value  of  the   ffoods. 

Petrie  &  Downer  and  D.  L.  Johnson  for  appellants. 

Henry  J.  Stite??  for  appellees. 

Appeal  froni  Christian  Court  of  Common  Pleas. 

Opinion  of  the  court  hy  Presiding:  Judge  Barbour. 

J.  S.  Anderson,  in  July,  188S,  mortpa^ed  to  the  appellees  a  lot  of 
tobacco.  The  nH;rtffa«e'  was  recorded  in  Christian  county,  where 
the  tobacco  was,  and  where  nil  the  parties  to  this  Jitigfation  resided 
and  did  business.  In  May,  1881),  S.  C.  Anderson  took  two  hop^sheads 
of  tliis  tobacco  and  delivered  them  to  Abernathy  <&  Long,  who  were 
commission  merchants  and  public  warehousemen,  and  directed  them 
to  sell  the  tobacco  for  him.  Abernathy  &  Long,  in  the  usual  course 
of  bu<«iness,  sold  the  tobacco,  and,  after  deducting  their  commissions, 
paid  over  tlie  proceeds  to  8.  C.  Anderson. 

Abernathy  ct  Long  had  no  notice  of  the  appellee's  mortgage,  or 
want  of  title  on  the  part  of  S.  C.  Anderson,  until  some  time  after 
they  had  sold  the  tobacco  and  pjdd  over  the  proceeds  wht^n  this 
action  was  instituted  by  the  appellees  against  S.  C.  Anderson  and 
Abernathy  ct  Long,  charging  them  with  a  conversion,  and  seeking 
a  recovery  against  them  for  the  value  of  the  ti^bacco. 

Anderson's  answer  |»resents  no  defense.  AVhile  he  sets  up  an 
agreement  with  the  mortgagor,  made  before  the  execution  of  the 
mortgage,  whereby  he  was  to  work  on  the  mortgagor's  farm,  and 
was  to  have,  at  the- end  of  the  year,  enough  of  the  tobacco  raised  on 
the  farm  to  pay  him  what  he  n'light  be  owing  him  at  the  end  of  the 
year,  he  does  not  allege  jmy  facts  which  show  that  he  complied  with 
his  part  of  the  contract,  or  that  he  has  any  title  to,  or  lien  upon,  the 
tobacc(y. 

So,  treathig  the  mortgagee  as  the  absolute  owner  of  the  tobacco — 
and  certainly  his  condition  can  be  no  better— the  only  question 
wMiich  we  deem  it  necessary  to  discuss  is,  shall  a  commission  mer- 
chatit  or  warehouseman,  to  whom  goods  are  consigned  or  delivered 
foir  sale,  and  who,  in  ignorance  of  any  claim  by  other  parties,  or 
want  of  title  in  his  principal,  sells  the  goods  and  pays  over  the  pro- 
ceeds to  his  principal,  who,  it  is  afterwards  discovered,  was  not  the 
owner  or  authorized  to  sell  them,  be  held  liable  to  the  real  owner 
for  the  value  of  the  goods? 

In  the  case  of  Pool  v.  Adkinson,  1  Dana,  110,  Pool,  acting  asa^ent 
for  Carlton,  carried  certain  slaves  to  Missouri,  and  there  sold  them. 
Adkinson  and  others  were  the  owners  of  the  slaves,  and  Carlton  had 
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no  authority  or  control  over  them.  Pool,  however,  had  no  notice  of 
Adkinson's  owership  or  Carlton's  want  of  authority.  The  court,  in 
an  opinion  delivered  by  Chief  Justice  Robertson,  Judge  Underwood 
dissenting,  announced  the  general  doctrine  to  be  that  •*  he  who  has 
no  legal  right  to  do  a  thing,  can  not  delegate  authority  to  another  to 
do  it.  The  power  of  an  agent  being  altogether  derivative,  can  not 
exceed  that  of  his  principal.  As  between  the  person  injured  and 
the  actual  perpetrator  of  the  wrong,  no  authority  from  another,  who 
had  no  right,  can  change  the  legal  character  or  effect  of  the  wrongful 
act.  The  authority,  so  far  as  the  wrong  was  concerned,  was  void,  and, 
therefore,  can  not  protect  or  excuse  the  immediate  actor ; ''  ancj,  ap- 
plying that  doctrine  to  the  facts  of  the  case,  held  that  Pool  was  liable 
as  for  a  conversion.  And  while  the  court,  in  its  opinion,  makes  the 
broad  statement  that  any  agent,  who  sells  property  for  another,  who 
is  not  the  owner  of  it,  or  authorized  to  sell  it,  is  liable  in  trover  to 
the  real  owner,  notwithstanding  the  agent  was  ignorant  of  the  true 
owner's  claim,  and  acted  in  th(j  utmost  good  faith.  The  opinion,  it 
seems  to  us,  was  made  to  rest  upon  the  fact,  repeatedly  stated  by  the 
court,  that  Pool's  conduct  was  such  as  justified  the  court  in  treating 
him  as  not  having  paid  over  the  money  received  for  the  sUtves  to  his 
principal,  but  as  holding  it  in  his  hamls;  and,  upon  that  ground,  the 
opinion  is  clearly  sustained  upon  principle  and  authority.  And  in  the 
later  case  of  Newcomb,  Buchanan  &  Co.  v.  Baskett,  14  Bush,  (>G3,  the 
court,  after  referring  to  the  rule  as  laid  down  by  Judge  Robertson, 
that  the  agent  should  be  held  responsible,  if  the  principal  had  no  au- 
thority, and  applying  it  to  an  innocent  bailee,  says,  the  dissenting 
opinion  of  Judge  Underwood,  holding  that  **  the  doctrine  should  not 
apply  to  an  innocent  bailee  clainjing  no  interest  in  or  right  to  the  prop- 
erty, but  who  had  honestly  performed  his  engagement,  is  sustained  by 
nearjy  all  the  modern  authorities  on  the  subject.  To  apply  the  rule 
contended  for  by  the  appellee  to  the  facts  of  this  case,  would  operate 
to  the  prejudice  of  the  business  and  commercial  interests  of  the  pro- 
gressive age." 

A  public  warehouseman,  as  held  in  Nash  v.  Page,  80  Ky.,  544,  as- 
sumes an  obligation  to  serve  the  entire  public.  He  is  put  upon  the 
same  footing  with  the  inn-keeper  and  common  carrier,  and  has  no 
right  to  refuse  to  receive  and  sell  the  tobacco  of  the  producer  or 
owner,  when  shipped  to  him.  To  say  that  he  must  know,  at  his 
peril,  that  the  party  for  whom  he  soils  is  the  owner  or  authorized 
consignor  of  the  tol)acco,  would,  in  ett'ect,  either  operate  to  stop  his 
business,  or  require  him  to  place  such  a  value  upon  his  services  as  to 
make  it  onerous  upon  his  customers. 

It  is  argued  that  the  mortgage  is  constructive  notice.  So  it  is,  to 
all  persons  who  set  up  a  claim  to  the  tobacco  adverse  to  that  of  the 
mortgagee ;  and  there  can  be  no  doubt  but  what  the  mortgagee 
could  follow  and  take  the  tobacco  wherever  he  might  find  it;  or,  if 
it  has  fallen  into  the  hands  of  ojie  who  has  sold  it,  and  received  the 
benefit  of  the  proce(^ds,  there  can  be  no  question  but  what  he  would 
be  liable  for  its  value.  And  this  is  upon  the  ground  of  Conversion — 
the  purchartcr  holding  the  tobacco  or  the  proceeds,  a.s  against  the 
mortgagee  or  owner,  is  setting  up  an  adverse  claim,  and  is,  there- 
fore, guilty  of  a  conversion.  But  the  agent  or  commission  merchant 
who  innocently  sells  it,  and,  before  notice,  pays  over  the  money  to 
his  principal  in  the  usual  course  of  business,  is  not  setting  up  an  ad- 
verse claim  to  the  party  who  is  afterwards  discovered  to  be  the  true 
owner.  Pie  is  but  the  innocent  medium  through  which  the  pur- 
chaser obtains  the  property. 
.    We  are  unable  to  see  any  distinction  in  principle  between  the  case 
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before  us  and  that  of  a  common  carrier,  who,  for  a  compensation » 
has  transported  the  goods  to  a  point,  where  they  are  lost  to  the 
owner.  Would  it  be  seriously  claimed,  if  a  railroad  company  had, 
in  consideration  of  thepayrnent  of  its  usual  freight  charges,  shipped 
the  tobacco  to  Cincinnati  for  S  C.  Anderson,  that  it  would  have  been 
guilty  of  a  conversion,  and  liable  for  the  value  of  the  tobacco?  We 
think  not.  '*  A  conversion,  in  the  sense  of  the  law  of  trover,  con- 
sists either  in  the  appropriation  of  the  thing  to  the  party's  own  use 
and  beneficial  enjoyment,  or  in  its  destruction,  or  in  exercising  do- 
niinion  over  it,  in  exclusion  or  defiance  of  the  plaintiflT's  right,  or  in 
withholding  the  possession  from  the  plaintiff  under  a  claim  of  tide, 
inconsistent  with  his  own."    2  Greeiileaf,  section  642. 

As  said  in  Roach  v.  Tenk,  9  Heisk  (Tenn.),  708.  24  Am.  Rep.,  360, 
a  case  precisely  like  the  one  we  are  considering,  we  hold  that  in 
order  to  make  the  warehousenjan  liable,  a  demand  must  be  made 
while  the  property  or  iU  proceeds  are  in  his  hands,  or  notice  of  the 
owner's  title,  or  want  of  title  on  the  part  of  the  party  placing  it  in 
his  hands,  must  be  brought  home  to  him,  and  thus  fix  upon  him  a 
wrongful  assertion  of  dominion  and  control  over  another's  property, 
and  in  defiance  of  his  right. 

The  warehouseman,  in  the  case  like  the  one  before  us,  has  no 
knowledge  of  the  title  of  the  plaintiff,  nor  has  he  the  means  of 
knowledge.  He  has  no  means  of  knowing  from  whom  the  party, 
who  sends  or  brings  the  tobacco  to  him,  has  obtained  it.  It  has 
nothing' about  it  by  which  its  former  owner  can  be  traced.  He 
ought  not  to  be  required  to  examine  and  verify  the  title  of  all  the 
tobacco  or  other  produce  shipped  to  him  for  sale.  This  would  bur- 
den trade  too  heavily. 

In  Koch  v.  Branch,  44  Mo.,  542,  100  Am.  Dec,  724,  the  appellee's 
contention  is,  perhaps,  sustained,  but  we  think  the  better  reason  is 
with  the  case  of  Roach  v.  Tenk. 

The  court  erred  in  sustaining  the  demurrer  to  the  answer  of  Aber- 
nathy  &  Long. 

The  judgment  is  affirmed  as  to  S.  G.  Anderson,  and  is  reversed  as 
to  Ahernathy  &  Long,  and,  as  to  them,  the  cause  is  remanded  for 
further  proceedings. 


SUPERIOR  COURT  ABSTRACTS. 


LOUISYILLE    AND    NABHTIIiLE    RaILBOAD    COMPANT    T.    WeLSH. 

Filed  Febroary  10,  1S92.    Appeal  from  Rockcastle  Circuit  Coart.     Opinion 

of  the  court  by  Judge  Yost,  affirming. 

1,  Kailroads — Wrongful  eje(1t»n  of  passenger  from  ha4n — Burden  of  proof — 
In  this  action  against  a  railroad  company  to  recover  damages  for  the  act  of 
the  defendant,  in  wrongfully  ejecting  plaintiff  from  one  of  its  passenger 
trains,  the  only  affirmative  allegation  of  the  answer  being,  in  substance,  bnt 
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a  deDial  of  an  allegation  of  the  petition,  the  defendant  would  hare  been 
entitled  to  a  judgment  on  the  pleadingB,  and  the  court,  therefore,  properly 
put  the  burden  of  proof  on  the  plnintiff. 

2.  Same — Evidence — It  was  incompetent  for  defendant  to  prove  that,  on 
the  next  day  after  plaintiff  had  been  ejected  from  the  train,  the  conductor, 
who  had  ejected  him,  offered  to  let  him  ride  free  to  the  point  to  which  he 
had  purchased  a  ticket   and  was  entitled  to. ride  at  the  time  he  was  put  off. 

S.  Excessive  veniici—V\fi\ixi\iS.^  knowing  he  would  have  to  change  cars,  re- 
quested the  return  of  hi*  ticket  when  he  delivered  it  to  the  conductor  of  the 
first  train,  but  the  conductor  refused  to  return  it,  telling  plaintiff  his  bag- 
gage check  wonld  pass  him.  Relying  upon  this  statement,  he  entered  the 
second  train,  when  the  conductor  of  that  train,  upon  his  refusing  to  pay  his 
fare,  compelled  him,  by  force,  to  leave  the  train  at  a  point  between  stations, 
vhere  it  was  necessary  for  him  to  walk  back  five  miles  to  reach  the  station 
at  which  he  had  changed  cars,  this  forcible  expulsion  occurring  before  a 
large  number  of  passengers.  Held — That  a  verdict  for  $500  is  pot  exces- 
sive. 

J.  W.  Alcorn  for  appellant;  W.  O.  Bradley  for  appellee. 

Gilpin  v.  Lewis  counts. 

Filed  February  10,  1892.     Appeal  from  Lewis  Circuit  Court.     Opinion  of  the 
court  by  Jadge  Barbour,  affirming. 

1.  Creditor  of  county  paid  by  order  on  sheriff — Deligencc  required  in  prosecut- 
ing; sheriff— ^\i&VL  a  creditor  of  a  county  accepts  from  the  county  court,  in 
paymei\t  of  his  claim,  an  order  on  the  sheriff  for  the  amount,  the  sheriff 
having  in  his  hands  a  sum  belonging  to  the  county  sufficient  to  pay  the 
order,  if  the  creditor  fails  to  make  his  demand  out  of  the  sheriff,  he  can  not 
look  to  the  county,  unless  he  has  exercised  at  least  some  degree  of  diligence 
in  prosecuting  the  sheriff. 

The  holder  of  a  county  bond  surrendered  his  bond  to  the  county  court, 
and  accepted  from  the  court  in  lieu  of  it  an  order  on  the  sheriff  to  pay  to 
him  the  amount  of  it,  the  sheriff  having  in  his  hands,  belonging  to  the 
county,  a  sum  sufficient  to  pay  the  order.  The  ^sheriff  failing  to  pay  the 
order,  the  creditor  then  sued  him  and  the  sureties  in  his  bond,  but  that  suit 
was  dismissed  in  May,  1880,  upon  the  ground  that  the  county  court,  com- 
posed of  the  county  judge  alone,  had  no  authority  to  give  the  order  upon 
the  sheriff.  Without  questioning  this  ruling,  the  plaintiff  abandoned  the 
suit,  and.  in  September,  1880,  obtained  from  the  county  judge  and  magis- 
trates, sitting  as  a'  court,  another  order  on  the  sheriff.  The  sheriff,  failing 
to  pay  this,  the  plaintiff  again  sued  him  and  his  sureties,  and  obtained 
judgment  against  them.  Upon  appeal,  with  supersedeas,  that  judgment 
was,  in  February,  1883,  affirmed  as  to  the  sheriff  and  reversed  as  to  the 
sureties.  Plaintiff  brought  suit  against  the  sureties  in  the  supersedeas 
bond  in  May,  1884,  and  obtained  judgment  against  them,  and  an  execution 
issued  upon  this  judgment  having  been  returned  ^*  nc  property  found," 
plaintiff  instituted  this  action  against  the  county. 

Held — That  as  plaintiff  has  not  exercised  any  sort  of  diligence  in  prose- 
cuting the  sheriff,  he  has  no  cause  of  action  against  the  county.  The  dis- 
missal of  the  first  action  against  the  sheriff  was  not  authorized,  and  the 
county,  not  being  a  party,  is  not  bound  by  the  judgment.  Nor  did  the  ac- 
tion of  the  county  court  in  giving  the  new  order  create  a  new  undertaking 
and  re-instate  the  plaintiff  in  the  position  he  had  lost  by  the  dismissal  of 
his  first  action,  and  the  delay  consequent  thereon.  Besides,  even  after 
plaintiff's  judgment  was  affirmed^  he  waited  more  than  a  year  before  at- 
tempting to  collect  it  of  the  sureties  in  the  supersedeas  bond. 

2.  Same — Power  of  county  court — If  the  county  court,  composed  of  the 
county  judge  alone,  had  power  to  issue  the  bond  for  the  amount  of  which 
the  order  upon  the  sheriff  was  given — and  it  is  only  upon  that  theory  that 
the  plaintiff  can  possibly  have  a  cause  of  action — then  the  court  thus  oom- 
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posed  bad  the  power  to  ^ive  the  order  upon  the  sheriff  for  the  payment  of 
the  bond. 

George  T.  Halbert  and  George  M.  Thomas  for  appellant;  Cochran  &.  Son 
and  Edward  W.  Hines  for  appellee. 

Dickson's  adm^b  y.  Luman,  <fcc. 

Filed  February  10,  1892.  Appeal  from  Lewis  Circuit  Court.  Opinion  of 
the  court  by  Judge  Barbour,  affirming,  Presiding  Judge  Yonng  delivering 
separate  opinion. 

1,  V^rOa I  authority  to  sr^n  name  of  suieiy  to  mortgage — While  a  mere  verbal 
authority  may  be  sufficient  to  empower  an  agent  to  create  a  lien  upon  the 
principal's  land,  where  the  principal  actually  receives  the  benefit  of  the 
consideration  for  which  the  lien  is  given,  yet  one  who  executes  a  mortgage* 
upon  his  land  to  secure  the  debt  of  another  is  to  be  regarded  as  a  surety, 
within  the  meaning  of  the  statute  which  provides  that  no  person  shall  be 
bound  as  surety  by  the  act  of  an  agent;  unless  the  authority  of  the  agent  is 
in  writing,  and,  therefore,  such  a  mortgage  signed  for  the  mortgagor  by  an 
agent  is  not  valid,  unless  the  authority  of  the  agent  is  in  writing. 

2.  IVie  acknoivleJgmcnt  of  a  mortgage  before  the  clerk  is  not  necessary  to 
the  creation  of  a  lien  as  between  the  parties  to  the  instrument. 

Presiding  Judge  Young,  in  a  separate  opinion,  holds  that  where  one  whose 
name  is  signed  to  a  note  as  surety  is  not  bound  on  the  note,  because  hia 
name  was  signed  by  an  agent  not  authorized  in  writing,  a  mortgage  executed 
by  him  to  secure  the  note  can  not  be  enforced,  for  the  reason  that  any 
thing  which  discharges  a  debt  discharges  a  mortgage  executed  to  secure  it. 

Cochran  &  Son  and  E.  W.  Hines  for  appellant;  R,  Reid  Rogers  and  W.  J. 
Hendrick  for  appellees. 

Newpobt  News  and  Mississippi  Valley  Railboax)  Company  v.  Dauseb. 

Filed  February  17,  1892.  Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Presiding  Judge  Young,  reversing. 

1.  Railroads — Duty  to  trespassers  on  /rrtfX*— Circumstancjo  must  regulate  the 
degree  of  care  to  be  exercised  by  arailroad  company.  Therefore,  where 
the  company  has  for  a  long  time  acquiesced  in  the  use  of  a  particular  part 
of  its  road-bed  as  a  passway,  it  is  bound  to  exercise  greater  care  in  operat- 
ing trains  on  that  part  of  its  road  than  is  required  at  other  points.  But 
this  duty  upon  the  part  of  the  railroad  company  does  not  absolve  from 
all  care  persons  using  that  part  of  the  road  as  a  passway.  * 

2.  Conti'ibntory  negligence — In  an  action  to  recover  for  an  injury  alleged  to 
have  been  caused  by  defendant's  negligence,  if  the  plaintiff  so  far  contrib- 
uted to  the  injury  that  but  for  his  contributory  negligence  the  injury  would 
not  have  been  received,  he  can  not  recover,  unless  the  defendant,  after  be- 
coming aware  of  plaintiff 's  negligence,  could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  injury. 

p.  H.  Darby  and  Bullitt  &  Shelby  for  appellant;  A.  A.  Hagan  and  A.  T. 
Kendall  for  appellee. 

Abthub  v.  Campbell. 

Filed  February    iV,  1892.    Appeal  from   Knox   Court   of  Common   Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Young,  affirming. 

Election — Limit ation—TYiQ  plaintiff,  having  sued  upon  his  original  cause 
of  action,  and  also  upon  a  subsequent  promise  to  pay,  was  properly  re- 
quired to  elect  which  cause  of  action  he  would  prosecute,  and,  having  elected 
to  proceed  upon  the  new  promise,  an  answer  pleading  the  statute  of  limita- 
tions to  the  original  cause  of  action  presented  no  defense,  and  no  reply  was 
necessary. 

Wilson  &  Rawlings  for  appellant;  J.  Smith  Hays  and  John  T.  Hays  for 
appellee. 
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Abthub  v.  Jenkinh. 

Filed  February   17,  1892.     Appeal   from   Kuox   Court  of  Common   Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Young,  affirming. 

Ltmitaiion — New  promise — In  this  action  to  recover  the  value  of  ^oods  sold 
and  delivered,  in  which  the  defendant  pleaded  the  five  years'  statute  of  lim* 
itation,  and  plaintiff,  in  avoidance  of  that  plea,  alleged  in  his  reply. that  de- 
fendant had,  within  five  years,  promised  to  pay  the  account  sued  dn,  if  the 
promise  relied  on  was  made  within  five  years  after  the  original  contract  was 
made,  then  that  promise  was  sufficient  to  take  the  case  out  of  the  statute 
But  if  it  was  made  after  the  expiration  of  the  five  years,  then  there  can  be 
no  recovery,  as  the  suit  should  have  been  upon  the  new  promise.  And  as 
the  instructions  to  the  jury  properly  presented  that  issue,  there  can  be  no 
reversal,  the  evidence  being  sufficient  to  sustain  the  verdict. 

Wilson  A  Rawlings  for  appellant;  J.  Smith  Hays  and  John  T.  Hays  for 
appellee. 

Oman  v.  Oman  &  Stewabt  Stone  Co. 

Filed  February  17, 1892.     Appeal  from  Warren  Oircuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Chancellor's  findin^^s  of  fact  supf'oried  by  evidence — This  case  involves  simply 
questions  of  fact  arising  in  the  settlement  of  complicated  accounts,  and 
the  evidence  being  sufficient  to  support  the  judgment  of  the  chancellor, 
which  is  basea  upon  the  report  of  a  commissioner,  there  can  be  no  rever- 
sal. 

Settle  <fc  Mansfield  for  appellant  ;  John  £.  DuBose  and  Edward  W. 
Hines  for  appellees. 

Andebson  v.  Exohanqe  Bank. 

Filed  February  17,  181)2.  Appeal  from  Montgomery  Court  of  Common 
Pleas.  Opinion  of  the  court  by  Judge  Barbour,  affirming  on  original  and 
reversing  on  cross  appeal. 

1.  Usury— K  note  which  has  been  placed  upon  the  footing  of  a  foreign 
bill  of  exchange  by  being  discounted  to  a  bank  is  not  subject  to  the  de- 
fense of  usury. 

2.  Cross-petition — Where  a  bank  sues  upon  a  note  which  has  been  discounted 
toitbjt.the  payeee,  the  defendant's  cause  of  action  against  the  payee  to 
recover  usury  paid  to  him  at  the  time  of  the  execution  of  the  note,  and  as  a 
part  of  the  same  transaction,  does  not  affect  the  bank's  cause  of  action, 
and  is  not  affected  by  it,  and  can  not,  therefore,  be  asserted  by  cross-peti- 
tion. But  if  a  cross-petitionis  filed,  and  issue  is  joined  upon  its  allegations 
without  objection,  it  is  proper  for  the  court  to  dispose  of  the  rights  of  the 
parties  in  so  far  as  they  are  presented  by  the  pleading. 

3.  Recai'ety  of  usury  paid—Limitation — An  action  to  recover  usury  paid 
must  be  brought  within  one  year  next  after  the  payment  thereof. 

4.  Same — Where  a  note,  wholly  usurious,  has  been  placed  upon  the  foot- 
ing of  a  bill  of  exchange  by  being  discounted  by  the  payee  to  a  bank,  the 
mere  fact  that  judgment  has  been  rendered  in  favor  of  the  bank  on  the 
note  does  not  give  the  defendant  a  right  of  action  against  the  payee  to  re- 
cover the  amount  of  the  note  as  so  much  usury  paid.  The  defendant  can 
have  no  cause  of  action  until  he  has  paid  the  usury. 

Cornelison  &  McKee  for  appellant;  Wood  <fc  Day  for  appellee. 

HOWABD   V.    CaBPENTEB. 

Filed  February  17,  1892.    ^peal  from  Magoffin  Circuit  Court.    Opinion  of 

the  court  by  Judge  Yost,  reversing. 

Fraud — In  this  action,  in  which  the  plaintiff  seeks  by  attachment  to 
Btibject  a  stock  of  merchandise  found  in  the  possession  ofi  and  claimed  by, 
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a  brother  of  the  debtor^,  upon  the  ground  that  the  floods  were  paid  for  by 
the  debtors  and  are  held  by  their  brother  in  trust  for  them  for  the  purpose 
of  defrauding  their  creditors,  the  mere  fact  that  the  statements  of  the 
brother  as  to  how  he  obtained  the  money  with  which  to  pay  for  the  goods 
are  not  satisfactory,  does  not  avail  the  plaintiff  in  the  absence  of  proof 
tending  to  connect  the  debtors  in  any  way  with  the  transaction. 

W.  W.  McGoire  and  John  T.  Uazelrigg  for  appellant  ;  D.  D.  Snblett  for 
appellee. 

StBONq's  ADM'b  Y.  SEWEi<I.*8  ADM^B. 

Filed  February  17,  1892.     Appeal  from  Lee  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Non  est  factum — In  this  action  upon  several  promissory  notes,  in  whiob 
the  administrators  of  the  obligor  in  the  notes  pleaded  non  est  factum^  there 
being  no  evidence  whatever  that  the  obligor  in  the  notes  had  ever  executed 
or  authorized  any  one  for  him  to  execute  the  notes  sued  on,  the  petition 
should  have  been  dismissed. 

Robert  Riddell  for  appellant ;  J.  B.  White  for  appellee. 

Shannon,  &c.  v.  Wbis. 

Filed  February  17,  1892.    Appeal  from  Lawrence  Circuit  Court.    Opinion  of 
the  court  by  Judge  Yost,  affirming. 

1.  A  claimant  of  personal  property^  sold  under  execution^  \%  barred  of  aofion 
against  the  officer  for  the  wrongful  seizure  and  sale  of  the  property,  only 
when  an  indemnifying  bond,  with  the  provisions  required  by  section  641  of 
the  Code,  has  been  taken  by  the  officer  making  the  sale. 

2.  Conditional  sales — Where  the  parties  to  a  contract  for  the  sale  of  good» 
agree  that  the  complete  title  is  not  to  vest  until  the  price  is  paid,  it  is  a  con- 
ditional sale  and  the  title  to  the  property  remains  in  the  vendor  until  the 
payment  is  made. 

Alexander  Lackey,  R.  T.  &  M.  S.  Burns  and  F.  T.  D.  Wallace  for  appel- 
lants; D.  K.  Weis  for  appellee. 

Habbis  v.  Davis. 

Filed  February  17,  1892.     Appeal    from    Montgomery  Co!?rt   of  Common 

Pleas.     Opinion  of.the  court  by  Judge  Yost,  affirming. 

Measure  of  damages  for  wrongful  seizure  of  property  under  attachment — The- 
owner  of  a  crop  of  tobacco,  levied  on  under  attachment  against  him,  had 
the  right  to  refuse  to  assume  any  control  over  the  property,  and  thus  elect 
to  look  to  the  plaintiff  and  his  surety  in  the  attachment  bond  for  any  dam- 
ages he  might  suffer  if  the  property  had  been  wrongfully  seized.  And  in 
an  action  by  him  on  the  bond  he  is  entitled  to  recover  such  damages  as  he 
sustained  by  reason  of  the  depreciation  in  value  of  the  tobacco  between 
the  time  of  the  levy  of  the  attachment  and  its  discharge,  if  such  damages, 
occurred  without  his  fault. 

Cornelison  &  McKee  for  appellant;  Tyler  and  Apperson  for  appellee. 
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Ferrill  v.  CoO^klBS. 
{Filed  Jan.  14,  1892— iVo<  to  be  reported.) 

1.  A  rcscision  of  the  contract  and  cancellation  of  the  deed  in  this  case  was  im- 
proper as  there  was  no  evidence  aathorizing  such  relief. 

2.  Deduction  from  purchase  money  for  tlejictt  In  quantity  of  land  conveyed — As 
there  is  a  small  deficit  in  the  number  of  acres  of  laud  the  vendor  agreed  to 
convey,  the  vendee  is  entitled  to  a  credit  on  the  unpaid  purchase  money 
notes  to  the  extent  of  such  deficit. 

Joe  McCarroll  for  appellant. 

H.  R.  Littell  for  appellee. 

Appeal  from  Christian  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  court  below  should  not  have  rescinded  this  contract  or  can- 
celed the  deed.  The  preponderance  of  the  testimony  is  with  the 
plaintiff  on  the  main  issue  presented  by  the  appellee. 

It  is  manifest  that  the  appellee  knew  the  two  parcels  of  land  did 
not  adjoin,  and  bousfht  them  w-ith  his  eyes  open,  and,  if  he  did  not^ 
it  affords  no  reason  for  a  rescission. 

He  does  not  show  that  he  has  been  injured  in  any  way,  and  his 
acceptance  of  the  deed,  and  possession  under  it  for  near  three  years 
after  the  sale,  shows  that  he  had  sustained  no  serious  injury,  until 
he  iound  the  purchase  money  lien  was  about  to  be  enforced. 

The  testimony  does  indicate  that  there  was  to  be  a  survey,  and,  as 
there  is  a  small  deficit  in  the  number  of  acres,  the  chancellor  should 
deduct  the  price  per  acre,  which  would  be  $7.50,  so  as  to  account  for 
the  deficit  from  the  purchase  money  notes,  and  also  the  costs  of  the 
survey  made  by  defendant,  and  render  judgment  for  the  balance. 

Reversed,  and  remanded  for  proceedings  consistent  with  this 
opinion. 
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Moore  v.  Commonwealth., 
(.Filed  Jan.  16,  1892.) 

1.  Forgery  of  witness  ccjiificate  against  the  State — The  offense  of  forgery  of  a 
witness  certilicate  against  the  Btate  is  embraced  in  the  provisions  of  the 
General  Statutes  (chapter  29,  article  9,  section  7),  relating  to  the  forgery  of 
any  writing  whatever. 

2.  Same — A  person  duly  authorized  to  issue  certificates  in  favor^of  wit- 
nesses against  the  Stafe,  is  guilty  of  forgery  wfaenev«>r  he  knowingly  isaret 
a  false  certificate  in  favor  of  either  a  fictitious  person  or  of  a  person 
who  was  not  a  witness  and  is,  therefore,  not  entitled  to  such  certificate. 

3.  Savie — Indictmt-nts — Au  indictment  in  charging  a  statutory  offense  need 
not  follow  the  language  of  the  statute;  it  is  sufficient  to  aver,  in  substance, 
all  the  elements  necessary  to  constitute  such  offense. 

Au  averment  iu  an  indictment  that  a  certain  witness  Certificate  was 
forged  with  the  intent  to  defraud  the  State  ia  a  sufficient  allegation  that  the 
accused  committed  the  forgery  to  deprive  the  Ktate  of  money  and  to  injure 
it  in  its  estate. 

4.  Evidence -- Insanity — There  is  a  presumption  of  law  that  the  defendant 
was  sane  at  the  time  of  the  commission  of  a  criminal  offense,  and  when  he 
relies  upon  a  plea  of  insanity  he  must  prove  by  a  preponderance  of  the  evi- 
dence that  he  was  insane  at  the  time  of  its  commission. 

5.  Same — Evidence  that  the  defendant  was  insane  after  the  commission  of 
the  offense  charged  is  admissible  when  the  evidence  already  in  the  case 
tends  to  show  that  he  was  insane  before  and  at  the  time  of  its  commis- 
sion, and  that  his  mental  derangement  is  of  a  permanent  and  continuing 
character. 

Hobson  &  O'Meara  for  appellant. 

W.  J.  Hendrick  for  api)ellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  charge  is  forgery  of  a  witness  certificate  against  the  State.  It 
is  urged  the  statute  does  not  embrace  such  a  case.  It  provides:  '*If 
any  person  shall  forge  or  counterfeit  any  writing  whatever,  whereby 
fraudulently  to  obtain  the  possession  of,  or  to  deprive  another  of  any 
money  or  property  or  cause  him  to  be  injured  in  his  estate  or  lawful 
rights,  or  if  he  shall  utter  and  publish  such  instrument,  knowing 
it  to  be  forged  and  counterfeited,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  two  nor  more  than  ten  years." 

It  is  said  the  word  ^"another*''  is  plainly  so  limited  by  the  succeed- 
ing words  **or  cause  him  to  be  injure<i  in  1m  estate,"  as  not  to 
include  the  State,  and  that  there  is  no  statute  to  punish  one,  if  it  be 
the  object  of  the  fraud.  Such  a  legislative  omission  would  be  singu- 
lar. If  the  contention  be  well  grounded,  then  but  for  the  statutory 
rule  that  a  word  importing  the  masculine  gender  shall  apply  to 
females,  it  would  only  be  when  the  fraud  relates  to  a  man  that  the 
ofi'ender  could  be  punished. 

If  perpetratea  upon  a  body-politic  or  a  society  or  a  corporation, 
there  is  no  statute  embracing  the  case.  While  criminal  laws  are  to 
be  strictly  construed,  yet  their  letter  is  not  to  be  so  far  followed  as  to 
render  them  ineffectual  to  suppress  the  mischief. 

The  words  referred  to  were  evidently  intended  merely  to  mean 
the  party  intended  to  be  defrauded.  It  is  manifest  this  was  the 
legislative  intention.  The  word  '^another"  means  a  different  person^ 
and  the  word  **person,"  by  our  statute,  includes  corporations,  so- 
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pieties,  bodies-politic  and  the  public  generally,  as  well  as  individuals. 
After  properly  using  a  word  so  comprehensive,  it  can  not  well  be 
supposed  it  was  intended  to  limit  its  meaning,  as  contended,  by  the 
use  of  the  pronoun.  It  was  used  as  equivalent  to  the  wora  **an- 
other,"  which,  in  le^al  meaning,  embraces  the  State. 

It  is  next  said  the  indictment  is  defective  because  it  does  not  aver 
that  the  certilieate  was  forged  in  order  to  deprive  the  State  of  any 
money  or  property  or  to  injure  it  in  its  estate.  It  does,  however, 
aver  that  it  was  done  with  intent  to  cheat  and  defraud  it.  An  in- 
dictment  in  setting  forth  a  statutory  oifense  net*fl  not  follow  the 
language  of  the  statute.  It  is  sufficient  if  it  does  so  in  substance,  as 
is  the  case  here.  It  is  also  sufficiently  specific  as  to  the  act  of  the 
accused.  It  avers,  after  using  the  propter  legal  words  necessary  to 
such  a  charge,  that  he  forged  the  certificate,  which  is  then  fully  set 
forth. 

He  was,  at  the  time,  not  a  sworn  or  regular  deputy  of  the  clerk 
of  the  court,  but  was  acting  as  such  with  authority  to  issue  certifi- 
cates in  the  clerk's  name  to  witnesses  who  were  in  attendance  upon 
the  court.  He  signed  the  clerk's  name  to  this  certificate,  but  there 
is  evidence  showing  the  person  in  whose  favor  it  issued  was  not  in 
attendance  as  a  witness. 

It  is,  iherefore,  urged  the  request  of  the  accused  to  direct  the  jury 
to  find  him  not  guilty  should  have  been  granted,  upon  the  ground 
that  there  was  a  fatal  variance  between  the  charge  in  the  indictment 
and  the  evidence.  In  other  words,  that  he  was  chained  with  mak- 
ing the  paper  without  authority,  while  the  evidence  showed  he  was 
authorized  to  sign  the  clerk's  name  to  it,  but  that  it  was  false.  He 
had  no  authority,  ho\tever,  to  make  a  false  certificate.  It  could  not 
have  been  conlerred.  Although  he  was  authorized  to  sign  the 
clerk's  name  to  witness  certificates,  yet  if  he  did  so  to  a  false  one 
made  out  by  him,  it  was  forgery. 

It,  says  Blackstone,  is  **the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's  rights."  Another  leading 
writer  says.it  is  '*the  false  making  or  materially  altering  with  intent 
to  defraud  of  any  writing  which,  if  genuine,  might  apparently  be 
of  legal  efficacy  or  the  foundation  of  a  legal  liability."  1  Bishop  on 
Criminal  Law,  section  572. 

The  clerk  himself  would  be  liable  to  the  charge  of  forging  a  false 
witness  certificate,  although  signed  by  him,  if  it  were  in  fact  false. 
It  purports  to  be  an  obligation  upon  the  State.  If  genuine,  it  evi- 
dencas  an  indebtedness  upon  its  part.  One  may  be  guilty  of  the 
false  making  of  an  instrument,  although  signed  and  executed  in  his 
own  name,  if  it  be  false  in  a  material  part,  but  calculated  to  induce 
another  to  give  credit  to  it  as  genuine.    1  Hale,  P.  C,  683. 

In  the  case  of  the  (>ommon wealth  v.  AVilson,  11  Ky.  Law  Rep., 
375,  it  was  so  decided.  It  was  there  held  that  a  county  surveyor  who, 
with  intent  to  defraud  the  State,  made  a  plat  and  certificate  of  a  sur- 
vey, purporting  to  have  been  made  by  him,  when  in  fact  none  had 
been  made,  was  guilty  of  forgery. 

The  accused  relied  upon  insanity  at  the  time  of  the  making  of  the 
•certificate.  He  proveci  personal  injuries  to  himself  in  the  past  which 
might  affect  the  mind. 

Testimony  was  introduced  as  to  his  mental  condition,  both  before 
and  at  the  time  of  the  making  of  the  certificate,  tending  to  show  he 
was  not  of  sound  mind.  There  was  evidence  conducing  to  show 
that  his  condition  in  this  respect  had,  up  to  the  time  of  the  making 
of  the  certificate,  for  years  been  gradually  growing  worse.  It  is  not 
proper  for  this  court  to  indicate  any  opinion  as  to  the  value  or 
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weight  of  this  testimony.  The  trial  court  properly  regarded  it^ 
however,  as  sufficient  to  authorize  the  submission  to  the  jury  of  the 
question  of  sanity,  and  yet  it  rejected  all  the  evidence  that  wa» 
offered  by  him  as  to  the  condition  of  his  mind  subsequent  to  the 
time  of  the  alleged  commission  of  the  offense. 

This  was  error.  It  would  have  tended  to  illustrate  his  mental 
condition  when  he  issued  the  certificate. 

To  sustain  this  defense  the  evidence  must  of  course  show. the  party^ 
to  have  been  insane  at  the  time  of  the  doing  of  the  forbidden  act. 
It  is  of  course  not  sufttcient  to  show  that  he  was  insane  before  or 
after;  but,  if  there  be  testimony,  as  there  was  in  this  instance,  tend- 
ing to  show  that  his  aflection  is  of  a  continuing  or  permanent  char- 
acter, then  it  is  competent  to  prove  his  mental  condition  after  a» 
well  as  before  the  time  when  the  act  was  done. 

Bishop  says:  **The  insanity  proved  must  relate  to  the  time  when 
the  act  complained  of  was  committed,  it  not  being  sufficient  that 
the  defendant  was  insane  before  or  after,  if  not  also  then.  Yet  when 
the  question  is  of  permanent  insanity  its  existence  at  the  time  of 
the  trial  or  at  any  other  time  after,  or  especially  before  the  commission ' 
of  such  act,  may  be  shown  as  the  foundation  for  the  presumption 
that  the  state  ot  mind  proved  is  continuing,  and  what  exists  at  one 
time  exists  also  at  another.'*    2  Bishop's  Crim.  Pro  ,  section  674. 

The  jury  were  told:  '*The  law  presumes  the  defendant,  at  the 
time  he  committed  the  act,  if  he  so  did,  of  sound  mind,  and  unless 
the  jury  believe  from  a  preponderance  of  the  testimony  that  at  that 
time  he  was  not  of  a  sound  mind,  *  *  *  *  the  law  is  for  the 
defendant,  and  the  jury  should  so  find." 

This  instruction  was  refused:  **If,  on  all  the  facts  and  circum- 
stances in  the  case,  the  jury  have  a  reasonable  doubt  as  to  whether 
the  defendant  was  of  sound  mind  at  the  time  of  making  the  cer- 
tificate they  should  acquit  him." 

There  is  a  conflict  of  decision  as  to  the  degree  of  evidence,  which 
the  instructions  should  require  to  support  the  defense  of  insanity. 
All  concur,  however,  that  the  contest  opens  with  the  legal 'presump- 
tion of  sanity  against  the  defendant.  Some  of  the  cases  say  that  he 
must  show  affirmatively  his  insanity  at  the  time  of  the  wrongful 
act,  taking  upon  himself  what  some  courts  have  called  the  burden 
of  proof  and  others  a  legal  duty  to  overcome  the  lesfal  presumption 
of  sanity.  By  what  weight  of  evidence  this  is  to  be  done  courts  are 
not  in  full  accord.  A  few  of  them  have  decided  that  the  insanity 
must  be  shown  beyond  a  reasonable  doubt,  others  that  if,  upon  the 
entire  testimony,  there  is  a  reasonable  doubt  of  his  sanity,  an  ac- 
quittal should  follow,  while  many  others  hold  that  the  insanity 
should  be  shown  by  a  preponderance  of  the  evidence,  and  this  last 
appears  to  be  the  rule  in  this  State  as  is,  in  our  opinion,  correct  in 
principle  and  policy. 

As  the  accused  is  presumed  to  be  sane  there  must  be  sufficient  evi- 
dence to  overturn  this  presumption.  Having  done  the  wrongful 
act  he  says,  I  am  irresponsible.  The  plea  is  a  special  one,  and  should 
at  least  be  supported  by  evidence  upon  his  part  sufficient  to  create 
the  belief  of  its  truth  in  the  minds  of  the  jury.  This  is  necessary  to 
rebut  the  presumption  of  insanity,  and  to  the  proper  protection  of 
society.  While  the  mind  revolts  at  the  idea  of  punishing  an  irre- 
sponsible being,  yet  leniency  should  not  go  so  Jar  as  to  endanger  the 
security  of  the  public.  The  plea  of  insanitv  is  peculiarly  open  to 
abuse.  It  is  often  resorted  to  m  extremity.  It  opens  a  wide  range 
of  inquiry.  Facts  to  support  are  easily  manufactured.  It  invi&s 
the  jury  into  a  field  of  speculation  where  they  are  likely,  by  means- 
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oT  conflicting  expert  testimony  and  opposing  and  uncertain  opin- 
ions, to  become  lost  in  doubt  and  confusion,  and  their  verdict  often 
a  matter  of  mere  conjecture.  It  seems  to  us,  therefore,  that  it  is  a  safe 
ruie,  founded  both  in  reason  and  sound  policy,  as  well  as  sanctioned 
by  observation  and  judicial  authority,  to  place  the  burden  of  show- 
injf  insanity  upon  the  party  who  relies  upon  it  to  shield  him  from 
punishment  for  his  wrong:ful  act.  The  examination  we  have  made 
ishows  this  to  be  the  rule  in  a  majority  of  the  States  of  the  Union, 
and  in  this  State  it  may  now  be  regarded  as  the  settled  rule,  as  will 
toe  found  by  an  examination  of  the  cases  of  Kriel  v.  Commonwealth, 
-6  Bush,  372;  Brown  v.  Commonwealth,  14  Bush,  398;  Ball  v.  Com- 
monwealth, 81  Ky.,  662,  and  Kaelin  v.  Commonwealth,  84  Ky., 
^4. 

We  ha ve  considered  the  instructions  that  were  {fiven  and  refused 
in  view  of  another  trial.  No  error  appears  in  this  respect  but,  for 
that  above  indicated,  the  judgrment  la  reversed,  and  cause  remanded 
for  another  trial  consistent  with  this  opinion. 


Wills,  &c.  v.  Tanner,  <&c. 
(Filed  Jan.  21,  \S92— Not  to  be  reported.) 

\,  Practice  in  civil  cases  —Instructions — When  an  instraction  necessary  to  a 
-trial,  aooording  to  law,  is  offered  by  one  party  to  the  suit,  it  shonld  be  ^iyen 
by  the  ooart  anleAn  for  some  reason  the  other  party  will  be  unduly  preju- 
diced thereby.  The  instruction  offered,  in  this  case  after  one  argument  to 
the  jury  had  been  made  by  each  party  should  have  been  given,  since  neither 
party  would  have  been  unduly  prejudiced  thereby  as  one  argument  was  still 
to  be  made  by  counsel  for  each  party. 

2.  Wills —Undue  influence — When  the  evidence  conduces  to  show  that  one 
-clause  of  a  will  in  favor  of  devisees  was  not  procured  by  amy  improper 
influence  but  that  another  clause  in  favor  of  other  devisees  was  procured 
bj  their  undue  influence  over  the  testator,  the  jury  should  be  instructed  to 
Ascertain  hoiv  tnuch^  if  any,  of  the  paper  offered  is  the  true  last  will  of  the 
testator. 

8.  Same — Arj^u/uentntive  instruction — In  this  case  an  instruction  that  the 
-testator  had  a  right  to  dispose  of  by  will  the  property  he  derived  from  his 
lather^B  will  was  not  only  unnecessary  but  argumentative  and  prejudicial. 

HaKgard  A  Benton  and  C.  J.  Bronston  for  appellants. 

W.  M.  Beckner  for  appellees. 

Appeal  from  Clark  Circuit  Court. 

-Opinion  of  the  court  by  Jud^e  Lewis. 

J.  G.  WMlls,  who  died  in  1884,  by  will,  dated  1878,  devised  to  his 
wife,  Sarah  E.  Wills,  a  tract  of  land  containing  98  acres,  being  his 
home  place,  ancf  all  his  personal  property  of  every  kind.  To  Nancy 
E.  Ramsey  and  John  E.  Ramsey,  brother  and  sister,  and  children 
of  his  double  cousin,  he  devised  another  tract  of  130  acres. 

The  testator  left  no  children  or  parents,  and  the  contest  about  es- 
tablishing his  will  is  between  the  heirs-at-law  of  Sarah  E.  Wills, 
who  died  shortly  after  her  husband,  and  Nancy  and  John  Ramsey, 
united  with  them  as  propounders,  and  now  appellees,  and  brothers 
jiod  sisters  of  the  testator,  who  were  contestants,  and  now  appel- 
Jants. 
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A  very  large  number  of  witnesses  were  examined,  and  the  evidence 
of  those,  about  forty  in  number,  introduced  by  the  propounders 
conduced  to  show  the  testator  had  mental  capacity  to  execute  the 
paper,  and  also,  except  that  of  a  few  of  them,  to  negative  the  belief 
undue  influence  was  used  upon  him  to  procure  its  execution.  But 
there  is  evidence  on  the  other  side  tending  strongly  to  show  that  he 
was  under  dominion  of  his  wife  and  her  relativt's,  who,  she  beings 
dead,  are  beneficiaries  and  parties  to  this  litigation,  and  that  their 
influence  was  improperly  and  eifectually  used  to  prevent  any  devise 
to  his  own  kindred. 

It  appears  that  the  other  two  devisees,  John  an<l  Nancj'^  Ramsey, 
were  both  infants  ut  the  date  of  the  will,  and  are  not  shown  to  have 
influenced,  or  attempted  to  influence,  the  testator  to  make  provis- 
ion in  his  will  ftn*  them,  or  that  either  of  them  even  knew  before 
his  death  it  had  been  done,  and  as  they  had  been  for  some  time  be- 
fore, and  continued  after  date  of  the  will  to  his  death,  members  of 
his  household,  the  devise  to  them  can  not  be  regardetl  as  evidence 
of  either  lack  of  mental  capacity  oT  of  undue  influence.  Conse- 
quently, as  to  them  there  is  presented  l)y  the  record  no  ground  for 
reversing  the  judgment. 

But  it  is  provided  by  section  35,  chapter  113,  General  Statutes,  that 
'*  upon  the  demand  of  any  of  the  parties,  a  jury  shall  be  empaneled 
to  try  whether  or  how  much  of  any  testamentary  paper  produced  is, 
or  is  not,  the  last  will  of  the  testator.'' 

And  the  principal  ground  for  reversal  of  the  judgment  in  thij? 
case  is  refusal  of  the  lower  court  to  give  the  following  instructions 
'*  The  jury  are  instructed  that,  if  they  find  from  the  preponderance 
of  the  evidence  that  any  clause,  of  the  paper,  purporting  to  be  the 
last  will  of  John  G.  Wills,  was  procured  by  the  undue  influenc*e,  as 
explained  in  the  second  instruction,  of  the  person  or  persons  taking 
under  said  clause,  or  others  acting  rn  concert  with  such  person  or 
persons,  tliev  should  find  that  such  clause  of  said  paper  is  not  the 
true  last  wlfl  of  John  G.  Wills." 

As  the  court  refused  to  instruct  the  jury  to  that  elfect,  it  is  to  t)e 
presumed  they  did  not  undertake  to  inquire  or  find,  as  authorized 
by  statute,  how  much  of  the  paier  was  the  last  will  of  the  testator, 
but,  as  in  terms  required  by  the  instruction  given  on  the  subject  of 
undue  influence,  inquired  and  determined  as  to  the  whole  will^ 
Consequently,  however  decided  may  have  been  their  belief,  from 
the  evidence,  that  the  devise  to  testator's  wife  was  procured  by  un- 
due mfluence,  they  were  constrained  to  find  the  paper,  as  an  entirety^ 
his  last  will,  because  the  evidence  required  them  to  so  find,  as  re- 
spects the  devise  to  Nancy  and  John  Ramsey,  and  they  could  not» 
without  a  disregard  of  the  evidence,  fimi  against  that  part  of  it. 

Therefore,  although  a  reversal  of  the  judgment  would  affect  the 
Ramseys,  in  whose  favor  no  error  of  law  appeal's  to  have  been  com- 
mitted, as  well  as  those  now  claiming  under  the  devise  to  the  testa- 
tor's wife,  still,  if  satisfied  there  was  error  to  prejudice  of  the  rights- 
of  appellants,  we  have  no  alternative  but  to  reverse  for  a  new  trial* 

AVe  do  not  think  it  necessary  to  refer  in  detail  showing  undue  in- 
fluence, nor  to  decide  whether  it  was  of  such  character  as  would 
have  certainly  constrained  the  jury,  properly  instructed,  to  find 
against  the  devise  to  the  testator's  wife.  It  is  sufticient  that,  in  our 
opinion,  there  was  affirmative  evidence,  and  circumstances  proved 
to  exist,  that  tended  so  decidedly  to  show  the  testator  was  unduly 
influenced  to  ignore  his  own  blood  relations,  and  make  the  devise  te 
his  wife  for  the  ultimate  benefit  of  her  kin,  that  the  jury  might  have 
reasonably  and  fairly  so  concluded  and  found.    And  we  do  not  ua- 


Digitized  by 


Google 


WILLS,    &C.    V.    TANNER,    &C.  743 

derstand  the  refusal  of  the  instru-ction  in  question  was  on  account  of 
lack  of  evidence  to  support  it,  but  because  it  was  not  presented  in 
due  time. 

It  appears  that  the  instruction  was  not  asked  until  after  two.  one 
on  each  side,  of  the  four  arguments  had  been  made  to  the  jury. 
But,  according  to  the  statement  made  by  counsel  at  the  time  of  pre- 
senting the  instruction,  they  had,  upon  consultation,  determined  at 
the  outset  to  ask  it,  but,  by  reason  of  confusion  caused  by  entry  of 
the^rand  jury  into  the  court-room  while  instructions,  written  by 
the  judge  himself,  were  being  considered,  overlooked  the  one  in 
question,  and  did  not  discover  the  omission  until  an  argument  on 
each  side  had  been  made  to  the  jury. 

While  as  to  matters  relating  to  the  prompt  and  regular  conduct  of 
its  business,  the  court  must  have,  and  exercise,  reasonable  discretion, 
yet,  when  an  instruction  is  cflTered,  that  is  proper  and  necessary  to 
trial  by  jury  according  to  law,  it  should  not  be  refused,  unless  the 
opposite  side  will  be  unduly  preiudiced  thereby,  which  certainly 
would  not  have  been  the  case  in  this  instance. 

Another  ground  for  reversal  relied  on  is  action  of  the  court  in 
giving  the  following  instruction:  **The  court  further  instructs  the 
jury  that  J.  G  Wills  had  a  right,  under  the  law,  to  dispose  of  by  will 
the  estate  he  derived  through  the  will  of  John  P.  Wills,  his  father." 

It  appears  there  was  a'cjuestion  raised  whether,  according  to  the 
will  of'testator^s  father,  he  acquired  an  absolute  estate  in  the  land 
devised  to  him,  the  same  he  undertook  to  pass  by  the  will  in  con- 
test, and  litigation  took  [)lace  between  his  brothers  and  sisters  on 
the  one  side,  and  himself  and  vendee  of  a  small  portion  of  the  land 
on  the  other,  which  finally  resulted  in  an  appeal  to  this  court,  where 
it  was  decided  he  had,  under  that  will,  the  fee-simple  title,  and  the 
right  to  sell  and  convey  absolutely  the  estate  devised  to  him. 

Appellants  produced  in  evidence  on  the  trial  of  this  case  a  record 
of  that  litigation,  presumably  for  the  purpose  of  getting  before  the 
jury  the  wish  and  injunction  of  testators  father,  that  in  case  of 
death,  without  children,  of  any  one  of  his  deviset^,  the  estate  de- 
vised should  go  to  his  surviving  brother  and  sisters.  But  as  the  re- 
sult of  that  suit  was  a  decision  the  testator  had  the  absolute  title, 
and  his  right  to  dispose  of  his  estate  by  will  was  not,  nor  could  be, 
controverted,  the  instruction  under  consideration  was,  it  seems  to 
us,  not  merely  unnwessary,  but  prtyudicial,  because  in  its  character 
and  effect  argumentative 

'There  was  evidence  of  statements  or  declarations  made  by  the 
testator  at  different  times,  which  tended  to  show  that  certain  mem- 
bers of  his  wife's  family  assumed  dominion  and  control  of  him  and 
his  conduct,  and,  bearing  on  that  evidence,  the  court  instructed  the 
jury  such  declarations  were  to  lye  considered  by  them  solely  in  as- 
certaining the  mental  condition  of  the  testator  at  the  time  of  exe- 
cuting the  paper,  and  his  susceptibility  to  the  influence  by  which 
he  was  surrounded  at  the  time  he  executed  it. 

Though  that  instruction  was,  perhaps,  under  the  circumstanct^  of 
this  case,  not  essential  to  an  intelligent  finding  of  the  jury,  we  do 
not  see  how  appellants  were  prejudiced  by  it,  unless  that  the  jury 
should  not  have  been  r(>stricte<l  to  the  question  of  mere  susceptibil- 
ity of  the  testator  to  influence,  but  should  have  been  permitted  to 
determine  therefrom  whether  he  was,  in  fact,  influenced. 

For  the  errors  mentioned,  the  judgment  is  reversed  for  a  new 
trial  consistent  with  this  opinion. 
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Purvis  v.  Commonwealth. 

(Filed  Jan.  23,  1892— iVb<  to  be  reported.) 

Indictnifftt — Uttering  of  forged  check — An  indict  men  t  for  the  uttering  of  a 
forged  check,  with  the  knowledge  that  it  is  forged,  mast  ailesre  the  particu- 
lar acts  constitatiug  the  tittering,  it  not  being  safficient  to  allege  merely 
that  the  accused  did  atter  a  forged  check. 

P.  B.  Thompson,  sr.,  for  uppellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  and  W.  H.  Barnett  were  jointly  indicted  for  the  offense 
of  utteriuK  a  forged  check,  knowing  it  to  be  forged,  which  is  de- 
nounced by  section  7,  article  9,  chapter  29,  General  Statutes. 

The  statement  of  the  acts  constituting  the  offense  are,  substan- 
tially, that  accused  conspired  together  to  utter,  and  did  utter,  a  check 
drawn  on  the  Mercer  National  Bank,  which  was  a  forged  check,  and 
known  to  be  so  by  them  ;  that  it  was  uttered  with  the  felonious  in- 
tent to  defraud  the  said  bank  out  of  the  safd  sum  of  money. 

In  Commonwealth  v.  Williams,  13  Bush,  267,  it  was  held  that  it 
is  not  sufficient  to  state  in  an  jndictment  simply  that  the  accused  did 
utter  a  forged  check,  or  other  writing,  but  the  particular  acts  consti- 
tuting the  uttering  should  be  suited.  As  the  indictment  in  this 
does  not  come  up  to  the  requirement  of  the  statute  as* held  in  that 
case,  the  demurrer  ought  to  have  been  sustained,  and,  for  the  error 
of  the  lower  court  in  overruling  it,  the  judgment  is  reversed,  for 
further  proceedings  consistent  with  this  opinion. 


Elizabethtown  and  Big  Sandy  Railroad  Co.  v.  Carter 

CX)UNTY. 

(Filed  Jan.  28,  1892— iVb<  to  be  reported.^ 

1,  Taxation  to  pay  county  aid  railroad  bonds — Assessment — The  act  of  the 
Legisiatare  anthorizing  Garter  county  to  compromise  with  the  holders  of 
bonds'it  had  issued  in  aid  of  the  construction  of  a  railroad,  gave  the  county 
court  of  said  county  the  right,  at  its  June  term,  1878,  to  levy  a  regular  ad 
valorem  tax,  according  to  the  assessment  lists ^  as  shall  de  repotted  by  the  assessor  of 
Carter  county  for  the  year  \^1^^  and  to  make  annual  levies  thereafter  until  the 
compromise  bonds  were  paid.  The  appellant  insists  that  its  property  in 
«aid  county  \%  not  subject  to  this  taxation,  because  by  the  law  of  the  State 
in  1878  railroad  property  was  not  included  in  the  assessment  list  as  reported 
by  assessors,  but  such  property  was  assessed  by  a  board  created. for  the  par- 
pose.  Held — That,  although  the  railroad  property  is  not  assessed  in  the 
tnode  mentioned  in  the  act,  yet  it  is  subject  to  this  taxation,  because  the  ob- 
vious intent  of  the  act  was  to  assess  all  property  subject  to  taxation  in  the 
«ounty  for  the  payment  of  this  debt. 

2.  Same — Res  adjudicala — The  question  as  to  whether  the  county  court  had 
Authority  to  collect  this  tax  was  decided  by  the  circuit  court  of  the  United 
States  in  a  suit,  to  which  the  county  was  a  party,  and  is  now,  as  to  it  res  ad- 
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Breckinridge  &  Shelby  for  appellant. 
O'Hara  A  Bryan  for  appellee. 
Appeal  from  Carter  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

In  the  year  1852  the  county  of  Carter,  by  a  vote  of  its  people  un- 
der an  act  of  the  Legislature,  subscribed  stock  to  the  amount  of 
$75,000  to  the  Lexington  \\n<\  Big  Sandy  Railroad  Company.  Bonds 
for  the  stock  were  issued,  with  coupons  attached,  and  these  bonds 
passed  to  innocent  holders. 

The  county  failing  to  pay  the  bonds  or  the  interest,  and  the  bond- 
holders being  desirous  of  avoiding  litigation,  in  the  year  1878  the 
county  and  the  holders  of  these  bonds,  by  virtue  of  a  legislative  en- 
actment, compromised  their  troubles,  and  a  large  reduction  was 
made  from  the  principal  debt. 

Under  the  act  authorizing  the  compromise,  as  well  as  the  right  of 
the  county  to  levy  and  <  ollect  a  tax  in  order  to  comply  with  its 
terras,  it  was  provided,  that  at  the  regular  June  term,  1878,  a  regular 
ml  valorem  tax  should  be  levied,  according  to  the  assessment  lists,  as 
shall  be  reported  by  the  assessor  of  Carter  county  for  the  year  1878, 
and  to  make  annual  levies,  beginning  in  January,  1879,  until  the 
money  was  raised  to  pay  the  bonds. 

The  county  court  was  authorized  to  appoint  a  collector,  and  might. 
under  the  provisions  of  the  act,  appoint  the  sheriff,  or  some  one  of 
the  meml>ers  of  the  court  of  claims. 

It  seems  that  these  compromise  bonds  have  never  been  paid,  and 
that  one  Linton,  holding  near  $30,000  of  the  bonds,  instituted  his 
action  in  the  United  States  Circuit  Court  against  Carter  county,  and 
recovered  a  judgment  for  the  amount.  That  case  was  taken  to  the 
Supreme  Court,  and  affirmed.  After  its  affirmance  Carter  county, 
or  its  justices,  were  ruled  against  to  show  cause  why  they  failed  to 
make  the  levy  to  pay  this  debt.  They  responded  that  the  sheriff 
would  not  act  as  collector,  and  the  justic*»salso  declined,  and  no  one 
could  be  found  who  would  collect  the  tax.  They  further  answered 
that,  after  the  litigation  had  commenced  with  Linton,  the  Legisla- 
ture had  enacted  a  law  taking  the  power  to  make  this  levy  or  collect 
xhe  tax  from  the  county  court,  and  placing  it  in  the  hands  of  the 
<»ommis3ioners,  who  alone  could  exercise  the  power. 

The  court  held  the  response  insufficient,  and  required  the  county 
court  to  make  the  \evy  forthwith  to  pay  these  bonds.  They  made  a 
levy  of  $1.50,  and  in  the  list  of  tax  debtors  the  appellant,  the  rail- 
road company,  is  taxed  upon  its  property  within  the  taxing  district, 
«o  as  to  make  it  pay  its  share  of  the  burden.  The  railroad  company, 
having  been  made  liable,  appeals  and  for  reversal  insists  that  its 
property  is  not  subject  to  taxation,  by  the  compromise  act  of  1878 
only  such  property  as  was  listed  and  reported  by  the  county  assessor 
of  the  county  of  Carter  was  made  the  subject  to  taxation. 

The  act  does  require,  in  terms,  this  mode  of  ascertaining  the  prop- 
erty to  be  asseiSfd,  and  as  the  Lejrislature,  in  1878,  changed  the 
mode  of  assessing  railroad  property  by  crnttin;j:  a  board  for  that 
purpose,  it  is  urged  that,  although  owning  property  within  the 
county,  it  is  exempt  from  this  taxation. 

It  was  evidently  contemplated  by  the  original  act  that  all  prop- 
erty subject  to  taxation  should  be  taxed  to  pay  this  debt,  and  a  mere 
enactment,  showing  the  manner  in  which  the  aasessment  was  to  be 
made,  that  is  on  the  report  of  the  asT>essor,  should  not  release  the 
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appellant  from  its  part  of  the  burden,  but,  on  the  contrary,  any  as- 
sessment made,  whether  by  the  board  or  by  the  assessor  (if  liable 
generally  lor  taxation),  should  be  compelled  to  aid  in  paying  thi» 
debt)  in  fact,  we  would  doubt  the  power  of  the  Legislature  to  make 
a  special  exemption  by  this  compromise  act,  so  as  to  relieve  prop- 
erty oriy:inally  liable  for  this  tax,  or  such  property  as  might  be  sub- 
sequently acquirtKl  by  a  particular  person  or  corporation  within  the 
taxing  di^strict. 

It  is  immaterial  whether  the  property  constituted  any  part  of  the 
basis  of  credit  or  not,  all  property  should  be  liable  for  its  share  of 
this  burden,  unless  some  valid  reason  exists  for  exempting  it. 

The  question  made  by  counsel  as  to  the  time  this  tax  is  to  be  col- 
lecte(i,  and  its  manner 'of  collection,  has  been  determined  by  the 
tribunal  having  complete  jurisdiction  of  the  parties  and  the  subject- 
matter. 

These  bonds  were  executeil  in  the  year  1878,  and  still  remain  un- 
paid. The  county  court  has  failed  to  make  any  collection,  and» 
however  honest  their  motives,  or  reasonable  the  excuse  may  be  for 
this  delay,  the  court  did  right  in  ordering  the  county  court  to  pro- 
ceed at  oiice  in  the  collection  of  a  tax  to  meet  these  bonds.  It  is 
true  the  compromise  act  fixed  the  time  for  collection  in  the  year 
1878,  and  the  time  in  each  year  when  the  levy  should  be  made  and 
the  tax  collected,  but  this  statute  has  not  been  followed  by  the 
county  or  the  tax-payer,  and,  alter  the  lapse  of  ten  or  tiftetMi  years^ 
resulting  from  the  indulgence  of  the  creditors,  and  the  laches  .of  the 
county  court  and  the  tax-payer,  there  is  no  cause  for  complaint  of  the 
judgment  of  the  United  States  Circuit  Court  (if  we  ha(i  any  power 
over  it),  ordering  the  tax  to  be  collected  fortlivvith.  We  construe 
this  to  mean  a  reasonable  time,  and  this  seems  to  have  been  given. 

It  is  urged  that  the  county  court  has  no  power  to  collect,  that 
po  vv  e  r  having  I  )ee  n  i  >  I  a  ced  with  co  m  m  i  ss  i  o  n  e  rs .  T  h  is  d  e  fe  n  se  was 
jnade  in  the  United  States  Circuit  Court  and  shouhl  end  the  con- 
troversy. 

The  power  to  ajipoint  a  collector  is  given  by  the  act  of  1878  and 
the  right  to  do  so  is  unciuestioned.  Nor  does  it  appear  that  the  tax 
is  for  more  than  sufhcient  to  [)ay  this  debt.  When  you  take  into 
consideration  the  delinquent  list's,  the  failure  to  collect,  the  large 
amount  of  interest  due  on  this  debt,  it  is  apparent  that  the  appellant 
will  not  be  re(iuired  to  p.iy  more  than  its  share  of  the  burden.  As 
to  the  liability  of  the  railroad  pro[)erty  for  county  tax,  see  L.  «Sr  N. 
R.  R.  Co.  V.  Hopkins  county,  87  Ky..  GOo  [10  Ky.  Law  Rkp.,  806J, 
and  Clark  county  v.  Railroad,  7  Ky.  Law  Rep.,  7<)1. 

Judgment  atiirmed. 


Witt  v,  Jkffersok,  <&c. 

(Filed  Jan.  28.  lS^2—Aoi  fo  be  reported.) 

Enst'invfits  —  Construction  of  deed—^.  owned  two  lots,  separated  by  a  public 
highway;  he  resided  on  his  hnlf  acre  lot  and  sold  the  other  one  to  J.,  reserv- 
ing therefrom  "one-half  of  the  well  *  with  the  privileire  of  the  right  of 
way  over  said  lot  to  and  from  said  well."  //'/tZ—That  the  condition  of  the 
parties  and  relative  position  of  the  lots  make  it  cicax  that  M.  did  not  reserve 
a  mere  personal  right  or  license  of  the  right  of  way  to  and  use  of  the  well, 
but  the  reservation  was  that  of  an  easement  appurtenant  to  the  lot  he  then 
lived  on  and  such  ensemexit  could  be  conveyed  to  a  vendee  by  M. 
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Moore  <&  Adkins  for  appellant. 

Crawford  &  Mason  for  appellees. 

Appeal  frora  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Jud^e  Lewis. 

January  4,  1887,  J.  L.  McClarty  and  wife  sold  and  conveyed  to 
appellee  a  lot  of  land  containing:  one-quarter  of  an  acre,  the  deed 
containing:  the  following  reservation:  "It  is  especially  agreed  and 
understood  by  the  parties  hereto  that  one-half  of  the  well  is  excepted 
with  the  privilege  of  the  rijrht  of  way  over  said  lot  to  and  frora  said 
well  by  the  parties  of  the  first  part." 

October  11,  1888,  ^^IcClarty  and  wife  sold  and  conveyed  to  appel- 
lant a  lot  containing  a  half  acre,  the  deed  containing  this  clause: 
'*Also,  I  hereby  grant,  bargain,  sell  and  convey  to  said  party  of  the 
second  part,  her  heirs  and  assigns,  a  one-half  interest  in  the  well  on 
Wm.  Jefferson's  land,  together  with  a  right  of  way  to  and  from 
same  as  is  .shown  in  deed  from  the  party  of  the  first  part  to  said 
Jefferson,  to  have,''  &c. 

Appellant  brought  this  action  claiming  the  right,  under  her  deed, 
to  use  the  well  and  way  over  appellee's  lot  to  and  from  it,  and 
asking  an  injunction  restraining  him  interfering  to  prevent  the 
exercise  and  use  of  that  right  which  she  alleges  he  had  hitherto 
done. 

The  two  lots  do  not  adjoin,  being  separated  by  a  public  highway, 
but  McClarty,  the  original  owner  of  both,  lived  on  the  one  now 
belonging  to  appellant,  and  continued,  up  to  the  time  she  purchased 
and  took  posst^sion  of  it,  to  use  the  well  and  way  to  it,  wiiich  he  had 
a  right  to  do  after  his  sale  and  conveyance  to  appellee,  only  in  virtue 
of  the  reservation  in  the  deed.  And,  looking  to  the  condition  and 
relative  [)osition  of  the  lots,  being  in  proximity,  one  having  water 
for  domestic  purposes,  the  other  not,  and  the  explicit  language  used, 
it  seems  to  us  manifest  the  interest  intended  and  understood  by  the  . 
parties  to'be  excepted  from  the  conveyance  to  appellee  was  not  a 
mere  personal  right  or  license  reserved  for  the  grantor  alone,  but  an 
easement  api)urtenant  to  the  lot  he  then  lived  on  and  afterwards 
.sold  to  appellant.  And,  such  being  the  case,  we  do  not  see  why  the 
same  easement  did  not  pass  by  the  deed  to  appellant,  being  in  ex- 
press terms  granted;  for  it  is  not  indispensable  to  existence  and 
enjoyment  of  an  easement  that  the  dominant  and  servient  estates 
should  be  in  contiguity  with  each  other.  Washburn  on  P^asements 
and  Servitudes,  page  3. 

Wherefore  the  judgment  dismissing  the  action  is  reversed,  for  pro- 
ceedings consistent  with  this  opinion. 


Citizens'  National  Bank  op  Winchf^ster  v.  Renick. 

{B  iled  Jan,  28,  1892— .Vo^  to  be  reported.) 

Assignment  by  operation  of  law — The  appellee  owed  abont  JtO.OOO,  and  liad 
asflets  worth  about  $10,000  at  the  time  he  paid  the  debt  to  the  appellaut, 
and  it  ranst  be  presuraeu  that  he  paid  thi«  debt  knowing;  at  the  time  he  was 
iDSOlvent;  therefore,  the  act  of  payment  operated  a«  an  assignment  of  his 
estate,  by  operation  of  law,  for  the  benefit  of  his  creditors. 
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W.  M.  Beckner  for  appellant. 
Haggard  &  Benton  for  appellee. 
Appeal  from  Clark  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

At  the  time  Renick  paid  the  debt  to  the  appellee  he  was  insolvent, 
owing  near  $40,000,  with  assets  of  about  the  value  of  $10,000. 

It  was  held  by  the  court  below  that  the  payment  brought  the  ease 
within  the  statute  against  fraudulent  preferences  by  debtors.  While 
the  debtor  may  not  have  known  the  condition  of  his  financial  af- 
fairs, still  he  must  be  presumed  to  have  known  not  only  of  his  ina- 
bility to  pay  his  debts,  but  that  he  then  was  hopelessly  insolvent. 
He  was  doubtless  struggling  to  maintain  his  credit,  and  with  the 
hope  that  he  could  relieve  himself  from  pecuniary  em  harassment, 
still,  hia  explanation  in  regard  to  the  payment  of  this  debt  to  the 
bank  is  not  sutfleient  to  repel  the  intention  to  prefer,  and,  in  looking 
to  the  many  adjudicated  cases  on  this  subject,  it  will  be  found  that 
this  case  is  clearly  within  the  statute,  and  the  act  of  the  debtor,  by 
operation  of  lawy  passed  his  estate  to  creditors.  Thorn psf»n  v.  Heff- 
ner's  ex^or,  11  Bush,  363;  Henry  v.  Moody,  79  Ky.,  63;  Grimes' 
ass'ee  v.  Grimes,  9  Ky.  Law  Rep.,  694,  &q. 

Judgment  affirmed. 


Keeton  v.  Commonwealth. 

Same  v.  Same. 

(Filed  Jan.  28,  1892.) 

1.  Evuiencif— Drunkenness ^'EviAeuGQ  that  one  indicted  for  robbery  was,  at 
the  time  of  the  commission  of  the  ofiPense,  very  drunk,  is  admissible  for  the 
purpose  of  showinjj^  an  absenoo  of  felonious  intent  in  the  accnsed. 

2.  Criminal  law — Distinct  offenses — The  uot  of  the  accused  in  drawing  his 
pistol  on  two  persons  at  the  same  time,  and  compelling  each  to  surrender 
his  property,  constituted  two  offenses  of  robbery,  and  a  conviction  for  the 
robbing:  of  one  dues  not  bar  a  prosecution  for  the  robbery  of  the  other. 

J.  L.  EUiston  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Rowan  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Pryor. 

The  appellant  was  tried  and  convicted  under  two  indictments  for 
robbery,  found  by  the  prrand  jury  of  Rowan  county,  and  his  punish- 
ment fixed  in  each  case  by  confinement  in  the  State  priscm  for  the 
period  of  two  years.  He  has  broujfht  the  case  to  this  court  for  re- 
vision. 

The  facts  show  that  the  accused,  in  July,  1889,  and  when  in  an  in- 
toxicated condition,  as  he  was  on  his  way  from  a  pic-nic,  met  or 
overtook  James  Salyers  and  James  Hass  in  the  public  road,  pre- 
sented his  pistf)l  at  them  and  demanded  that  they  should  surrender 
their  watches  and  money.  This  they  did,  and  the  appellant,  takins: 
possession  of  them,  required  Hass^  one  of  the  parties  who  had  sur- 
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rendered  hia  watch,  to  go  with  him  to  the  house  of  William  Powers,, 
a  few  miles  distant,  where  Hass  remained  until  night,  and  then  left 
fur  home.  The  parties  lived  not  far  from  each  other,  and,  so  far  as 
this  record  shows,  were  on  friendly  terms. 

The  motive  on  the  part  of  the  appellant  was  either  to  place  these 
parties  in  fear,  in  order  to  deprive  them  of  their  property  and  con- 
vert it  to  his  own  use,  or  he  was  so  much  under  the  influence  of 
liquor  as  not  to  know  what  he  was  doing  or  had  done,  and,  if  such 
was  his  mental  and  physical  condition,  he  could  not  have  taken  the 
property  of  Salyers  and  Hass  with  a  felonious  intent.  He  made  no 
effort  to  conceal  the  property,  and  when  he  regained  consciousness, 
finding  that  he  had  the  watches  and  money  in  his  possession,  im- 
mediately returned  theai  to  their  owners. 

He  was  unable  to  deliver  them  in  person,  as,  by  some  means,  he 
had  been  wounded  in  the  thigh  by  a  pistol  shot,  the  manner  of  its 
infliction  being  unexplained  by  this  record. 

The  evidenc*e  as  to  his  mental  and  physical  condition  at  the  time 
of  the  alleged  crime  and  his  return  of  the  watches  and  money,  was 
excluded  from  the  jury,  upon  the  idea  that  voluntary  intoxication 
is  no  excuse  for  crime,  and,  therefore,  the  assault  on  Salyers  and 
Hass,  resulting  in  their  delivery  to  the  accused  of  the  property, 
makes  him  guilty  of  robbery,  although  the  assault  and  thetaking 
by  the  accused  was  without  any  felonious  intent.  In  other  words, 
the  facts  upon  which  the  accused  based  his  defense,  in  order  to  show 
an  absence  of  felonious  purpose,  was  held  to  be  incompetent,  and  a 
conviction  necessarily  followed. 

The  testimony  offereii  should  have  gone  to  the  jury,  so  that  they 
might  determine  the  intent  of  the  accused  when  he  made  the  as- 
sault. 

It  has  been  held  by  this  court  in  more  than  one  case  that 
drunkenness  is  no  excuse  for  crime,  and  constitutes  no  defense,  even 
in  a  case  of  homicide,  where  the  accused  was  unconscious  of  the 
nature  of  the  act,  if  that  condition  of  his  mind  was  the  result  of  vol- 
untary intoxication,  with  a  knowledge  of  the  effect  of  liquor  on  his 
•  passions;  still  it  has  been  adjudged  in  those  same  cases  that  the 
physical  and  mental  condition  of  the  accused  at  the  time  of  the 
homicide  is  competent  to  show  an  absence  of  malice,  and  thus  re- 
duce the  crime  from  that  of  murder  to  manslaughter.  Malice  being 
one  of  the  essential  ingredients  of  murder,  if  the  accused  was  so 
unconscious  as  evidences  his  want  of  capacity  to  entertain  malice, 
then  his  offense  is  manslaughter.  Shannahand  v.  Commonwealth, 
8  Bush,  463;  Buckdawn  v.  Commonwealth,  9  Ky.  Law  Rep.,  411. 

If,  therefore,  the  degree  of  guilt  in  cases  of  homicide  is  to  be  de- 
termined by  the  capacity  of  the  accused  to  premeditate  the  crime, 
that  is^  to  kill  with  malice,  it  must  follow,  and  such  is  the  well 
recognized  doctrine  on  the  subject,  that  in  cases  where  theantent  or 
purpose  of  the  party  is  a  necessary  element  to  constitute  the  crime, 
it  is  competent  to  show  that  the  physical  and  mental  condition  of 
the  accused  was  such  as  shows  him  unable  to  entertain  or  form  a 
felonious  intent. 

A  distinction  is  plainly  drawn  between  cases  where  the  act  done 
constitutes  the  offense,  and  cases  where  there  must  be  combined, 
with  the  act  done,  the  intent  of  the  accused,  in  order  to  constitute 
the  offense.  For  instance,  where  one  kills  another,  the  act  done 
constitutes  the  offense,  but  where  one  takf  s  the  property  of  another, 
to  make  it  larceny  a  felonious  intent  must  be  shown,  and,  while  thi^- 
may  be  inferred  from  the  character  of  the  taking,  the  defense  may 
show  that  he  was  unconscious  at  the  time,  or  too  arunk  to  have  any 
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intent.  19  Mich.,  401 ;  88  Mich.,  136;  2U  Cal.,  678  ;  Wood  v.  State, 
34  Ark.,  — ,  His  drunkenness  would  be  no  defense  to  an  indict- 
ment for  an  assault,  because  the  act  of  presenting:  the  pistol  consti- 
tutes the  offense,  and  the  question  of  intent  would  not  be  involved. 
The  ovidencp  offered  should  have  jjone  to  the  jury. 

The  appellant  further  insists  that  the  act  of  robbery,  if  commit- 
ted, was  but  one  offense,  and  the  pistol  having  been  pointed  at  both 
Salyers  and  H ass  at  the  same  time,  and  the  property  of  eiich  sur- 
rendered at  the  same  time,  the  verdict  and  judgment  in  the  oae 
case  was  properly  pleaded  in  bar  to  the  other. 

We  can  not  concur  with  counsel  in  this  view  of  the  law'.  If  the 
party  is  fjuilty,  it  is  robbery  from  the  person  of  each  of  the  owners 
of  this  property,  as  much  so  as  if  the  accused  had  gone  to  the  one 
and  taken  from  him  his  property,  and  then  to  the  other,  and  the 
fact  that  the  pistol  was  drawn  on  each  at  the  same  time  and  the 
property  delivered  at  once,  does  not  make  the  offense  a  unit. 

It  was  an  assault  on  each  and  a  robbery  from  the  person,  for 
which  an  indictment  in  both  cases  can  be  maintained.  The  only 
question  x>resented  from  the  facts  was  that  of  the  felonious  intent, 
and  this  the  jury  must  pass  on. 

For  the  reasons  indicated,  the  judgment  in  each  case  is  reversed, 
and  remanded  for  proceedings  consistent  with  this  opinion. 


CuRRAN  V.  Taylor,  <fec. 
{Filed  Jan.  SO,  1892.) 

1.  Appeals — In  the  abience  of  a  bill  of  exceptions  in  a  common  law  action,  the 
only  question  on  appeal  is  the  sufficiency  of  the  pleading  to  support  the 
verdict. 

2.  Criminal  law — Bribery— T\kQ  provisions  of  the  General  Statutes  (chapter 
83,  article  12,  sections  11-12)  imposing  penaltids  for  bribery,  relate  only  to 
bribery  at  elections  held  for  the  purpose  of  electing  officers;  they  have  no 
application  to  an  election  to  take  the  sense  of  a  county  concerning  a  county 
subscription  to  the  stock  of  a  proposed  railroad  or  concerning  a  local  op- 
tion law. 

Bat  bribery  of  a  voter  at  an  election  concerning  such  railroad  aid  tax 
was,  and  is,  an  offense  against  the  common  law,  and  a  party  guilty  of  such 
offense  may  be  arrested  and  punished  therefor  under  the  common  law. 

Dulaney  <fe  Mitchell  for  appellant. 

Rodes  &  Settle  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Silas  Taylor,  a  peace  officer,  together  with  his  sum- 
moned assistant,  the  appellee,  W.  B.  Baker,  arrested  the  appellant, 
T.  P.  Curran,  for  buying  a  vote,  in  the  officer's  presence,  in  an  elec- 
tion to  take  the  sense  of  the  voters  of  Warren  county  as  to  making 
a  county  subscription  to  the  stock  of  the  Henderson  State  Line 
Railroad.    He  sued  them  for  false  arrest  and  imprisonment. 

The  answer  is  a  plea  of  confession  and  avoidance.  It  admits  the 
arrest,  but  justifies  upon  the  ground  that  the  appellant  had  com- 
mitted the  offense  of  bribery. 

A  trial  was  had,  resulting  in  a  verdict  for  the  appellees. 
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There  is  no  bill  of  exceptions,  and,  therefore,  the  only  inquiry  in 
this  court  is,  do  the  pleadines  support  the  verdict? 

There  is  no  provision  in  the  act  of  the  Lep;islature,  under  which 
the  vote  was  taken,  for  the  punishment  of  the  buying  or  the  selling 
of  votes.  ,  '  .  ' 

It  is  ur«:ed  that,  as  our  statutory  provision  for  tiie  punishment  of 
those  doing  so  is  embraced  in  the  chapter  of  the  General  Statutes 
on  **  elections,"  a  case  like  this  one  is  not  embraced' t)y  the  law,  be« 
cause  that  chapter  only  relates  to  elections  for  officers.  In  other 
words,  that  this  was  not  an  election  within  the  meaning  of  thai 
chapter,  and,  therefore,  tjie  appellant,  by  buying  the  vote,  com- 
mitted no  offense. 

If  this  conclusion  be  correct,  then  the  judgment  against  him  upon 
the  verdict  for  the  costs  of  the  action  was  erroneous  upon  the  plead- 
ings, and  must  be  reversed. 

()ur  statute  provides  :  **  Bribe  or  bribery  means  any  reward,  ben- 
efit or  advantage,  present  or  future,  to  the  party  influenced,  or' 
intended  to  be  influenced,  or  to  another  at  his  instance,  or  the  prom- 
ise of  such  reward,  benefit  or  advantage.  ***** 
Whoever  shall  bribe  another  shall,  on  conviction,  be  fined  from  fifty 
to  one  hundred  dollars,  and  imprisoned  from  ten  to  ninety  days, 
or  both  so  fined  and  imprisoned,  and  be. e> eluded  from  ofiice  and 
suffrage  for  five  years."  General  Statutes,  chapter  J^S,  article  12,  sec- 
tions 11-12. 

These  provisions,  being  in  the  chapter  upon  **  elections,"  apply,  of 
course,  only  to  those  of  the  character  to  which  it  relates. 

Section  one,  of  the  first  article,  says  :  **  Whenever  in  this  chapter, 
or  in  any  statute  hereafter  passed,  it  is  said  an  election  shall  be  held, 
or  an  equivalent  expression  is  used,  in  reference  to  a  State,  district 
or  county  election,  it  shall  be  deemed  to  mean  an  election  by  the 
qualified  voters,  to  be  held  at  the  places  of  voting  in  the  various 
precincts  or  justices'  districts,  whose  voters  have  a  right  to  vote  in 
the  election  of  the  officers  deskfnafed,^^ 

From  this  it  appears  that  the  statute  relates  only  to  elections  for 
governmental  officers,  and  that  there  is  none  relative  to  one  like  this, 
which,  generally  speaking,  is  termed  an  election.  The  statutory 
penalty  for  bribery  in  elections  relates,  therefore,  only  to  those  for 
the  election  of  officers. 

While  we  speak  of  the  vote  of  the  people,  whether,  for  instance, 
A  local  option  law  shall  become  operative,  or  whether  a  subscription 
to  the  stock  of  a  railroad  shall  be  made  by  a  county  or  district  as  an 
election,  yet,  strictly  speaking,  it  is  not  one.  In  Marshall  v.  Dono- 
van, A'C,  10  Bush,  681,  it  was  held  that  a  vote  as  to  a  proposed 
school  tax  was  the  ascertainment  of  the  will  of  the  people  as  an 
agency  merely,  selected  by  the  Legislature  to  determine  whether  a 
conditional  statute  should  become  operative  in  the  particular  dis- 
trict, and  was  not  an  election;  and  this  case  was  cited  with  ap- 
proval in  Ilall,  &c.  v.  Marshall,  <fec.,  80  Ky.,  552,  where  the  vote  as 
to  the  removal  of  a  county  seat  was  being  considered. 

The  late  constitutional  convention,  recognizing  what  should,  per- 
haps, be  regarded  as  a  defect  in  our  statute,  declared  that  the  word 
^* elections"  should  include  the  decisions  of  questions  submitted  to 
the  voters,  as  well  as  the  choice  of  officers. 

But  conceding,  as  we  must,  that  the  appellant  did  not  incur  the 
statutory  penalty,  because  it  was  not  an  election  within  the  terms 
of  the  statute,  yet,  does  it  follow  that,  by  the  buying  of  the  vote,  he 
committed  no  offense?    We  think  not. 

If  any  offense  was  committed  by  him,  then  the  Judgment  below 
must  b«  affirmed.  r^^^^^T^ 
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It  strikes  one  at  the  outset  as  singular,  and  exceedingly  debasing^ 
if  a  person  can  thus  override  the  free  will  of  the  people,  and,  by 
corrupting  influenct^s,  fasten  upon  them  bjurdens  which  may  prove 
ruinous  to  them,  and  yet  be  free  from  ali  punishment. 

Such  a  state  of  affairs  would  sap  and  destroy  the  existence  of  good 
government.  If  it  be  corrupting  to  bribe  a  voter  to  vote  for  a  par- 
ticular candicate  for  office,  it  is  certainly  none  the  less  so  to  bribe 
him  to  vote  for  or  against  proposed  taxation.    A  free  vote  is  as  im- 

Eortant  in  the  one  case  as  the  other.  Indeed,  a  community  will 
e  more  likely  to  rid  themselves  quickly  and  easily  of  an  incompe- 
tent officer  than  of  a  burdensome  tax. 

Bribery  is  obnoxious  to  the  common  law.  It  recognizes  that  a 
fair  expression  of  the  people  is  just  to  thase  who  bear  the  burdens 
of  government,  and  that  the  integrity  and  independence  of  the 
voter  should  be  carefully  preserved. 

It  has  been  thus  defined  at  common  law  :  *'  The  crime  of  offering- 
any  undue  reward  or  remuneration  to  any  public  officer,  or  other 
person  instrusted  with  a  public  dutj/,  with  a  view  to  influence  his 
behavior  in  the  discharge  of  his  duty.''  2  Am.  and  Eng.  Ency.  of 
Law,  page  530. 

It  was  a  misdemeanor  at  conimon  law,  visited  by  fine  or  impris- 
onment, or  both. 

An  attempt  to  corrupt  jurymen,  or  arbitrators,  or  a  judge,  or  to 
bribe  an  officer  in  the  summoning  of  jurymen,  or  not  to  execute  a 
process,  or  to  let  a  prisoner  escape,  or  witnesses,  to  keep  them  from 
attending  court,  and  other  instances  too  numerous  to  mention,  con- 
stitute bribery  at  common  law. 

It  did  not  permit  the  corruption  of  one  engaged  in  the  discharge 
of  a  public  duty.    It  recognized  the  evil  of  allowing  it. 

In  this  instance  the  vr^ter  was  corrupted  when  in  the  discharge  of 
a  public  duty.  He  was,  by  his  vote,  helping  to  determine  whether 
a  public  burden  should  be  imposed  upon  the  people. 

It  was,  substantially,  held  in  Chicage,  Ac.  R.  Co.  v.  Shea,  <S:c.,  67 
Iowa,  728,  that  a  promise  made  to  voters,  in  an  election  as  to  a  rail- 
road aid  tax,  that  those  who  voted  for  it  would  be  paid  fifty  cents 
on  the  dollar  for  their  certificates  of-  taxes  paid  by  them,  was 
bribery. 

The  act  of  the  appellant,  while  not  bribery  within  our  statute  rel- 
ative to  elections,  was  bribery  at  common  law,  and  was,  therefore, 
a  public  offense,  which,  committed  as  ic  was  in  the  presence  of  the 
officer,  gave  him  the  right,  and  it  was  his  duty,  to  make  the  arrest. 

Judgment  affirmed. 


Rautekbusch  v.  Donaldson,  &c. 
■^    iFiled  Jan.  30,  1892— Am^^  to  be  reported.) 

Couftesy — Devises — A  husband  is  entitled  to  courtesy  in  bis  wife^s  lands 
although  held  by  her  as  a  separate  estate;  bat  if  the  oon^eyanoe  to  the  wife 
expresses  a  plain  intent  to  deprive  the  husband  of  aU  interest  or  right  in 
the  land,  his  claim  to  dower  is  barred. 

A  husband  parobased  land  and  had  it  conveyed  to  his  wife  *^or  her  sole  and 
separate  ase^*  ♦  •  *  "with  f  nil  power  to  sell,  convey  *  and  re-invest  the 
proceeds  and  to  dispose  of  said  property  or  its  proceeds  by  last  wUl  and 
testament,  and  always  to  the  exclusion  of  any  use,  interest  or  control  of  her 
said  husband  or  any  other/'  /^^A/— That  a  second  hnabaDd  of  the  wife 
had  not  right  to  courtesy  in  the  land  conveyed. 
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L.  A.  Sypert  for  appellant. 

Harry  Fergruson  and  Henry  J.  Stites  for  appellees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  only  question  in  this  case  is:  Is  the  appellant,  who  was  the 
second  husband,  entitled  to  courtesy  in  the  house  and  lot  conveyed 
to  the  wife  by  her  first  liusband? 

John  Hartie  (the  first  husband)  invested  his  means  in  the  real 
estate  in  question  and  had  it  conveyed  by  the  original  owner  and 
vendor  to  iiis  wife,  Pollen.  The  deed  reads:  For  her  sole  and  separate 
use,  **free  from  all  use,  interest  or  control  of  her  said  husband  or 
any  other,^'  with  the  habendum  clause  as  follows:  **To  the  said  Ellen 
D.  Hartie,  her  heirs  and  assigns  forever,  with  covenant  of  general 
warranty  and  with  full  power  in  her  to  sell,  convey,  follow  and  re- 
invest the  proceeds  and  to  dispose  of  said  property  or  its  proceeds,  by 
last  will  and  testament,  and  alwai/s  to  the  exclusion  of  any  use,  inter- 
est or  control  of  her  said  husband,  or  any  other." 

We  think  the  language  used  was  intended  to  create  something 
more  than  a  mere  separate  estate  in  the  wife,  and  the  power  given 
the  wife  to  sell,  convey  and  devise  the  property  indicated  a  plain 
purpose  on  the  part  of  the  grantor,  the  vendor  having  made  the 
conveyance  by  the  direction  of  the  husband  as  the  writing  itself 
shows,  to  divest  the  husband  of  all  interest  in  the  property,  not 
merely  its  use  and  control  but  all  interest  whatever,  and  always  to 
the  exclusion  of  any  use,  interest  or  control  by  her  said  husband  or 
any  other. 

Suppose  the  husband,  being  infirm,  as  the  testimony  shows  he 
was,  had  used  the  language  in  the  conveyance  with  reference  alone 
to  any  future  husband  the  wife  might  thereafter  have,  could  there 
beany  doubt  as  to  the  meaning  of  the  language  used,  but  ^'always 
to  the  exclusion  of  any  use,  interest  or  control  of  any  future  husband V 
The  creation  of  a  separate  estate  only  will  not  deprive  the  husband 
of  courtesy,  but  where  the  language  used  in  the  conveyance  ex- 
presses a  plain  intent  to  deprive  the  husband  of  this  right  his  claim 
to  a  life  estate  is  barred.  It  depends  at  last  upon  the  instrument 
itself,  and  in  this  case  the  plain  purpose  of  the  husband  was  to  de- 
prive himself  of  all  interest  whatever  in  the  property  as  well  as  any- 
other  the  wife  might  subsequently  marry. 

Judgment  affirmed. 


Williams  v.  Commonwealth. 
{Filed  Jan.  30,  1892— A'b^  to  be  reported.) 

1.  Sufficiency  of  ez'idence  to  support  verdict  in  criminal  case — While  the  ^xxWi  of 
one  aecnsed  of  crime  mast  be  shown  beyond  a  reasonable  doubt,  jet  this 
court  will  not  reverse  the  verdict  of  the  jury  finding  the  accused  guilty  if 
there  is  any  testimony  to  support  It. 

2.  Ntiu  trial — Newly  discovered  ez'idence — A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence  which  is  merely  cumulative — the  facts 
to  which  it  relates  having  been  clearly  proven  at  the  trial. 

8.  Continuance — Absent  witnesses — Prejudicial  error — The  accused  was  not 
prejudiced  by  the  failure  to  grant  him  a  continuance  on  account  of  the  ab- 
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flence  of  certain  of  his  witnesses  when  the  evidence  for  the  Commonwealth 
and  for  the  accused  abundantly  proved  all  the  facts  that  the  affidavit  for  a 
continuance  stated  the  absent  witnesses  would  prove. 

H.  H.  Smith,  S.  M.  Peyton  and  W.  A.  ^arry  for  appellant, 

W.  J.  Hendrick  and  R.  R.  Rogers  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Hoir. 

The  appellant,  Jacob  Williams,  was  indicted  for  the  killing  of 
David  Bethel,  the  charge  being  murder,  and  was  convicted  of  man- 
slaughter,  his  punishment  being  fixed  at  two  years,  or  the  lowest 
term. 

His  defense  was  that  he  acted  in  self-defense.  He  asks  a  reversal 
mainly  upon  three  grounds. 

First.  That  the  verdict  is  against  the  evidence. 

Second.  Because  of  newly  discovered  evidence. 

Third.  Failure  to  grant  him  a  continuance. 

The  evidence  shows  that  some  time  prior  to  the  killing  the  par- 
ties had  a  difference  over  a  business  matter.  Afterwards  the  de- 
cease<l  threatened  to  kill  the  appellant,  and  looked  for  him  openly 
and  often,  avowing  such  purpose. 

When  the  killing  took  place  the  deceased  began  the  conversation; 
used  oflfensive  epithets  and  language  to  the  appellant,  and,  doubt- 
less, the  jury  fixed  the  lowest  punishment  allowed  by  law  because 
of  this  conduct  of  the  deceiised. 

It  was  their  province,  however,  to  determine  the  guilt  or  inno- 
cense  of  the  accused,  and  there  is  not  such  an  absence  <»f  evidence 
to  support  the  verdict  as  authorizes  the  interference  of  this  court. 

While  in  the  trial  court  the  guilt  of  one  accused  of  crime  must  be 
shown  beyond  a  reasonable  doubt,  yet  if  a  jury  find  him  so  then 
this  court  will  not  reverse  the  finding  if  there  be  any  testimony  to 
support  it. 

If  the  testimony  be  conflicting  the  verdict  must  stand.  In  this 
case  the  evidence  shows  that  both  men  drew  their  pistols  and  pre- 
sented them  at  the  same  time,  and  the  circumstances  proven  tend 
to  show  that  neither  was,  at  the  time,  averse  to  a  conflict.  It  is 
true  there  is  testimony  tending  to  show  that  upon  some  previous 
occasions  the  appellant  had  tried  to  avoid  one ;  but  the  jury,  acting 
under  :instructions,  which  were  neither  objected  nor  excepted  to, 
failed  to  find  that  he  was  without  fault  or  that  he  acted  in  self-de- 
fense. 

The  newly  discovered  evidence  seems  to  have,  in  fact,  been  known 
to  the  accused  before  or  during  the  trial.  A  witness  in  his  behalf 
was  present  at  the  beginning  of  it,  and  absented  himself,  supposing 
he  would  be  able  to  return  by  the  time  he  would  be  called  as  a  wit- 
ness. He  did  not  do  so,  however.  It  was  the  duty  of  the  accused 
when  he  found  the  witness  was  absent  to  ask  a  delay,  or  else  the 
withdrawal  of  a  juror  and  a  continuance  by  reason  of  surprise.  The 
testimony  of  this  witness  would,  however,  as  his  afiftdavit  shows, 
have  been  merely  cumulative. 

He  would  have  proved  threats  of  the  deceased  toward  the  ac- 
cused; but  that  they  had  been  made  and  that  the  deceased  had 
sought  the  appellant  upon  other  occasions  with  the  avowed  purpose 
of  doing  him  harm  was  not  only  abundantly  proven,  but  virtually 
admitteu  by  the  State  by  the  at^ence  of  all  effort  to  disprove  it. 
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For  this  reason  it  is  also  unnecessary  to  consider  the  constitutional 
question  urged  by  the  appellant's  counsel,  to-wit:  The  validity  of 
the  act  of  1886,  providing  that  after  the  term  of  court  at  which  an 
indictment  is  found,  the  State,  in  order  to  obtain  a  trial,  need  not 
admit  the  truth  of  what  the  affidavit  of  the  accused  states  an  absent 
witness  will  prove,  unless  the  court  is  of  the  opinion  from  the  na- 
ture of  the  case  the  ends  of  justice  so  require,  but  need  only  consent 
that  the  statement  may  be  read  as  the  testimony^ot  the  absentj  wit« 
ness.    Criminal  Code,  section  189. 

No  diligence  is  shown  as  to  one  of  the  absent  witnesses  on  account 
of  whom  a  continuance  was  asiced.  One  of  the  other  two  would, 
according  to  the  affidavit,  have  proven  that  the  deceased  had,  pre- 
vious to  the  time  of  the  killing,  threatened  the  accused,  and  looked 
for  him  with  the  avowed  purpose  of  executing  his  threats.  The 
other  would  have  testified  that  immediately  after  the  killing  he 
was  at  the  place  where  it  occurred  and  saw  there  the  pistol  which 
it  was  claimed  Bethel  had;  but  all  this  was  fully  proven  by  other 
witnesses. 

The  very  first  witness  introduced  by  the  State  testified  that  the 
pistol  was  there  and  on  the  counter  of  the  saloon,  where  other  wit- 
nesses say  the  deceased  dropped  it  as  he  staggered  back  in  a  dy- 
ing condition. 

It  is  immaterial,  therefore,  to  inquire  whether  a  continuance 
should  have  been  granted,  because  what  the  accused  stated  these 
absent  witnesses  would  prove  was  not  admitted  as  true  by  the  State. 
All  of  it  was  abundantly  shown  by  other  witnesses,  and  the  accused 
was  not,  therefore,  prejudiced  by  their  absence.  Their  evidence 
would  not  have  produced  a  different  verdict. 

The  accused  may  have  been  tried,  as  is  said,  under  unfavorable  cir- 
-cumstances.  They  are  not,  however,  shown,  or  at  most  not  in  such 
a  way  that  they  can  be  considered. 

Judgment  affirmed. 


TowNSEND  v.  Boyd,  Ac. 

{Filed  Jan,  30,  1892--iVb<  to  be  reported.) 

Land hrd  and  tenant — Adverse  possession — The  verdict  of  the  jury  that  the 
appeUant  entered  upon  the  land  in  controversy  under  an  agreement  with 
ihe  decedent,  his  father-in-law,  that  he  mi^ht  use  it  during  decedent's  life, 
and  that  it  should  be  alloted  to  appellant's  wife  after  decedent's  death  as 
iier  share  in  her  father's  estate,  is  supported  by  the  evidence  in  this  case. 

J.  B.  White  for  appellant. 

Haggard  A  Benton  for  appellees. 

Appeal  from  Powell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  to  settle  the  estate  of  Robt.  Boyd,  de- 
ceased, and  to  divide  his  lands  between  those  entitled  as  heirs  at 
law. 

The  appellant,  William  Townsend,  at  the  death  of  Robt.  Boyd,  lived 
on  a  tract  of  four  hundred  acres  of  land  that  the  heirs  of  Boot.  Boyd 
claimed  belonged  to  their  father,  and  should  be  included  in  thedivis- 
ion.  Townsend  married  a  daughter  of  Boyd,  and  resisted  the  claim  of 


Digitized  by  VjOOQ IC 


756  carr's  adm'r,  &c.  v.  carr. 

the  other  heirs  on  the  ground  that  the  land  never  belonged  to  Boyd, 
and  he  had  settled  upon  it  more  than  fifteen  years  prior  to  the  death 
of  Boyd,  made  valuable  improvements  and  claimed  the  land  dur- 
ing the  entire  period  as  his  own.  He  relied  on  the  want  of  title  in 
Boyd  and  adverse  possession  in  himself.  It  seems  that  the  deeds 
of  Boyd  for  his  land  had  been  destroyed  by  the  burning  of  the 
clerk's  office  of  the  county,  and  there  is  some  conflict  in  the  testi- 
mony as  to  the  boundary.  The  issue  as  to  Townsend's  claim^ 
was  tried  by  a  jury  and  the  proof  conduces  to  show  that  Townsend, 
the  son-in-law,  entered  upon  this  land  under  his  father-in-law^ 
Boyd.  That  the  appellant  lived  in  a  remote  county  and  Boyd  sent 
for  him,  or  requested  him  to  move  on  this  land,  and  that  at  his 
death  he  should  have  it  in  the  division  between  the  children. 

It  is  evident  that  the  appellant  never  paid  for  this  land,  and  if  he 
has  any  title  it  is  by  possession.  Nor  is  there  a  perfect  title  made 
out  by  the  appellees,  and  the  only  question  really  in  this  case  is,  did 
the  appellant  enter  under  Boyd  with  the  agreement  that  at  his 
death  this  part  of  the  land  was  to  be  allotted  him,  or  rather  to  his 
wife,  in  the  division.  This  issue  was  directly  made  by  the  instruc- 
tions given,  and  the  jury  returned  a  verdict  against  the  appellant^ 
under  which  this  land  becomes  a  part  of  the  estate  to  be  laid  off  te 
the  extent  of  the  wife's  interest  in  the  estate,  under  the  agreement 
made  between  Boyd  and  Townsend. 

We  are  satisfied  the  appellant  obtained  the  possession  as  the  heirs 
of  Boyd  allege,  and  that  this  judgment  should  be  affirmed. 


Carr's  adm'r,  &c,  V,  Carr. 
(Filed  Feb.  6,  1892.) 

1.  A  judgment  of  divorce  is  not  void  merely  because  the  case  was  prematarely 
submitted  for  final  judgment. 

2.  Void  Judgment — Defective  affidavit  for  warning  order — A  judgment  of  di- 
vorce, rendered  in  an  action  in  which  the  wife  was  proceeded  against  by 
warning  order,  is  not  void  because  of  the  fact  that  the  affidavit  for  the 
warning  order  was  defective,  in  that  it  failed  to  state  the  name  of  the  post- 
office  nearest  defendant's  place  of  residence,  or  to  aver  the  affiant's  if^no- 
ranee  of  the  name  of  sach  postoffice.  Such  defect  may  render  the  judgment 
erroneous  and  voidable,  but  it  can  not  be  treated  as  void. 

In  this  action  by  the  divorced  wife  to  recover  a  widow's  interest  of  the 
estate  of  the  husband,  who  is  now  dead,  the  evidence  shows  that  the  wife 
had  actual  knowledge  of  the  pendency  of  the  suit  for  divorce,  and  that  she 
had,  and  could  have  made,  no  valid  defense  thereto.  Therefore,  the  judg- 
ment of  divorce  would  not  be  vacated  as  erroneous,  even  if  the  Code  al- 
lowed a  judgment  of  divorce  to  be  set  aside. 

Fen  ton  &  Sims  and  R.  A.  Burnett  for  appellants, 

James  B.  Garnett  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

November  12, 1888,  J.  M.  Carr,  living  in  Trigg  county,  sued  hi» 
wife,  the  appellee,  Rhoda  J.  Carr,  then  living  but  two  or  three  miles 
from  him,  out  in  the  State  of  Tennessee,  in  the  circuit  court  of  hi» 
county  for  a  divorce,  upon  the  ground  of  abandonment  without 
cause. 
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Being  a  non-resident  a  warning  order  was  made  against  her  to  ap- 
pear at  the  next  term  of  the  court,  betrinnirig  more  than  sixty  days 
thereafter,  to-wit:  On  February  11,  1889,  and  an  attorney  was  ap- 
pointed to  defend  for  her.  He  filed  a  report,  and  the  evidence  for 
the  plaintiff  having  been  taken,  the  cause  was  submitted  on  Febru- 
ary 19,  1889,  resulting  in  a  judgment  of  absolute  divorce  to  the  hus- 
band.   . 

He  died  in  July,  1889, 

Although  the  appellee  knew  of  the  pendency  of  the  suit  she 
remained  silent  until  August  23,  1889,  when  she  brought  this  action 
against  his  administrator  and  heirs,  claiming  that  the  judgment  of 
<liv()rce  was  void,  and  that  she  was,  therefore,  entitled  to  share  in 
liis  estate  as  his  widow.    The  lower  court  so  held. 

By  our  statute  a  divorce  bars  all  claim  to  dower.  General  Stat- 
utes, chapter  52,  article  4,  section  14. 

If,  however,  the  judgment  was  void,  it  would  not,  of  course,  affect 
the  marital  rights  of  the  appellee. 

She  claims  that  she  was  compelled  to  the  abandonment  by  cruel 
treatment  of  J.  M.  Carr;  that  she  was  not  before  the  court  upon 
even  constructive  notice,  because  the  affidavit  upon  which  the  warn- 
ing order  was  made  was  substantially  defective,  and,  therefore,  the 
order  of  warning  was  vpid ;  and  if  this  be  not  true,  yet  that  the 
Judjjrment  of  divorce  wa.-?  prematurely  rendered. 

If  the  court  granting  the  divorce  had  no  jurisdiction,  then,  of 
<»urse,  its  action  is  void  What  facts  constitute  a  want  of  jurisdic- 
tion is,  however,  often  a  troublesome  question.  The  Civil  Code,  sec- 
tion 60,  provides  that  the  warning  order  and  appointment  of  an 
attorney  to  defend  is  a  constructive  service. 

Section  58  provides  however,  that  the  clerk  of  the  court  shall  not 
make  the  warning  order  except  upon  an  affidavit  of  the  plaintiff 
stating  the  non-residence  of  the  defendant,  and  in  what  country  he 
resides  or  may  be  found,  and  the  name  of  the  place  wherein  a  post- 
office  is  kept  nearest  to  the  place  where  he  resides  or  may  be  found, 
or  stating  the  affiant's  ignorance  of  these  matters  ^o  far  as  they  are 
unknown  to  him. 

The  affidavit  upon  which  the  warning  order  was  made  stated 
that  the  appellee  resided  in  Stewart  county,  Tennessee,  and  was  then 
absent  from  this  State,  but  the  name  of  her  postoffice  was  left 
blank. 

Did  this  omission  render  the  judgment  void  for  want  of  jurisdic- 
tion? 

An  action  against  a  non-resident  upon  constructive  service  is  of  an 
ex  parte  nature,  the  right  to  it  is  based  altogether  upon  the  stat- 
ute. 

It  has,  therefore,  very  properly  been  held  by  this  court  that  in 
such  a  proceeding  the  statute  must  be  so  far  strictly  followed  as  to 
show  a  substantial  compliance  with  it.  A  decree  in  such  a  cause 
may,  however,  be  void  or  merely  erroneous.  If  it  be  had  without 
uny  warning  order  and  the  appointment  of  an  attorney  to  defend 
for  the  non-resident,  it  is,  of  course,  void.  There  is  then  no  con- 
structive service. 

The  judgment  now  in  question,  however,  is  that  of  a  court  of  gen- 
eral jurisdiction,  rendered  upon  a  warning  order  entered  in  proper 
form,  and  after  the  filing  of  the  report  of  the  attorney  appointed  to 
defend. 

A  warning  order  under  the  present  practice  takes  the  place  of  an 
order  of  publication  under  the  old  mode  of  procedure. 

An  act  of  our  Legislature  of  1815  authorized  proceedings  acrainst  uu- 
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known  heirs,  butpiovidedthat  before  an  order  of  publication  should 
be  made  the  complainant  should  file  in  the  clerk's  office  with  his 
bill  an  affidavit  stating  that  the  names  of  the  heirs  were  unknown 
to  him.  In  Hynes  v.  Oldham,  3  Monroe,  265,  it  was  held,  how- 
ever, that  the  failure  to  do  so  rendered  the  decree  merely  erroneous 
and  not  void. 

This  case  was  followed  in  the  subsequent  one  of  Benningfleld.  Ac^ 
V.  Reed,  &c.,  8  B.  M.,  102,  and  both  are  cited  with  approval  in  New- 
comb's  ex'ors,  &c.  v.  Newcomb,  13  Bush,  644. 

In  anaIos:y  to  these  cases  we  think  the  failure  to  give  the  name  o  f 
the  postoffice  in  the  affidavit  did  not  render  the  decree  void,  nor  was 
it  a  nullity,  even  if  the  action  was  prematurely  heard. 

The  appellee,  after  the  death  of  her  former  husband,  brings  her 
suit  to  recover  a  widow's  part  of  his  estate.  She  avers  that  while 
she  abandoned  him,  yet  she  was  forced  to  do  so  by  his  cruel  treat- 
ment of  her.  Issue  is  joined  as  to  it,  and  the  evidence  being  taken, 
and  the  cause  fully  prepared,  it  is  j)erfect'Iy  manifest  the  decree  la 
the  divorce  suit  was  correct.  She  fails  altogether  to  show  any  ill 
treatment  of  her  by  the  husband. 

It  follows  that  if  she  had  offered  and  made  defense  to  the  divorce 
suit  her  husband  would  have  been  entitled  to  the  decree.  The  result 
would  not  have  been  changed. 

Not  only,  therefore,  does  it  appear  that  she  knew  of  the  pendency 
of  the  suit,  but  that  if  she  had  defended  it  the  result  would  have 
been  the  same.  The  equity  of  the  case  is  against  ber,  and  now  upon 
a  rehearing  of  the  matter  involved  in  the  former  suit,  and  in  which- 
she  claims  she  was  prejudiced  by  want  of  proper  notice  of  its  pen- 
dency, it  appears  nothing  more  was  therein  granted  to  the  complainant 
than  he  was  entitled  to  in  equity  and  good  conscience.  Under  these 
circumstances  the  judgment  of  divorce  should  not  be  re-opened  and 
vacated  upon  petition  as  erroneous,  even  if  this  be  allowable  in  such 
a  character  of  action. 

Its  correctness  has  again  had  full  and  fair  investigation;  the  appel- 
lee has  had  her  day  ir.  court,  and  it  now  appears  to  have  been  a  proper 
judgment. 

It  follows  that  the  appellee  has  no  right  in  the  estate  of  her  former 
husband,  and  the  judgment  is  reversed,  with  directions  to  dismiss- 
her  petition. 


C.  &  O.  Ry.  Co.,  Ac.  v.  McMichael. 
(Filed  March  2\,  1891.) 

Railroad^  Willful  neglect — The  C.  (fc  O.  and  the  K.  C.  railroad  tracks  cr08» 
each  other  at  Winchester.  An  engineer  on  a  G.  &  O.  engine  near  the  cross- 
ing, and  while  a  K.  G.  train  was  on  it,  disooTered  two  G.  &  O.  cars  ranning 
down  grade  on  the  track  toward  the  engine.  He,  by  moving  his  engine  for* 
ward,  would  have  collided  with  the  moving  K.  &  G.  train,  and  by  moving 
backward  with  the  two  cars.  He  chose  the  latter  alternative,  ran  toward  b- 
the  two  cars,  they  collided  with  his  engine  and  forced  it  into  cars  in  the  K. 
G.  train,  which  caused  powder  in  the  K.  G  cars  to  explode  and  kill  appel- 
lee's husband.  In  an  action  by  her  against  both  railroad  companies  to  re- 
cover for  alleged  willful  neglect,  Hifld — 

First,  It  was  not  willful  neglect  for  the  engineer  of  the  G.  Jk  O.  to  roa  hi» 
engine  towards  the  two  cars. 

Second,  The  engineer  of  the  G.  &  0.  was  guilty  of  no  willf  q1  neglect  i  n 
failing  properly  to  "sand''  the  track. 
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Third,  The  willf  ol  neglect  of  the  yard  hands,  in  control  of  the  K.  C.  train, 
can  not  be  imputed  to  the  C.  tfc  0.  road,  althoog^h  the  same  men  were  also 
employed  to  work  in  the  0.  &  O.  switch-yard  at  the  crossing;  the  work  done 
by  them  for  each  corporation  beings  entirely  distinct  and  the  two  corpora- 
tions being  in  no  sense  engaged  in  a  joint  enterprise. 

Fourth,  The  occapancy  of  the  crossing  by  the  K.  C.  train  at  a  time  when 
the  C.  &  O.  had  the  oxclasive  right  to  use  it  was  an  act  of  willfal  neglect. 

Breckinridge  A  Shelby  and  G.  C.  Loekhart  for  appellants. 

W.  M.  Beckner  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

Charlie  McMichael,  husband  of  the  appellee,  was  conductor  on 
one  of  the  appellant's,  the  Chesapeake  &.  Ohio  R.  R.  Co.'s  trains, 
and  in  a  collision  between  the  trains  of  the  appellants  at  Win- 
chester, Ky.,  in  which  the  powder  stored  in  one  of  the  K.  C.  cars 
exploded,  was  burned  to  death.  The  appellee,  as  his  widow, 
brought  this  suit  against  the  appellants  for  gross  and  willful  neg- 
lect, and  recovered  judgment  against  the  C.  &  O.  for  $7,000  damages 
and  against  the  K.  C,  for  $5,000  damages. 

The  facts,  stated  as  strongly  for  the  appellee  as  she  can  wish  in 
regard  to  the  conduct  of  the  C.  &  O.,  are  briefly  these:  The  appel- 
lant's freight  train  disconnected  two  of  its  cars  at  Winchester  to  be 
sidetracked,  and  the  engine  having  passed  the  switch  and  stopped^ 
the  switchman  failed  to  turn  said  cars  on  the  side-track  and  they 
were  running  on  the  engine,  at  down  grade,  when  McMichael  sig- 
naled the  engineer  to  go  ahead  and  keep  out  of  the  way  of  the  ap- 
Eroaehing  cars;  but,  instead,  he  reversed  his  engine  and  moved 
ack  toward  said  cars,  which,  by  reason  of  the  superior  mo- 
mentum or  power  of  the  cars,  caused  the  engine  to  be  backed  to  the 
point  where  the  K.  C.  trains  cross  the  C.  <fe  O.  track,  and  to  collide 
with  a  K.  C.  train  that  was  then  crossing  slowly  at  said  place,  and 
one  of  its  cars  being  loaded  with  blasting  power,  exploded  and 
burned  McMichael  to  death. 

It  also  appears  that  the  engineer  understood  the  signal  to  go  forward 
and  the  cause  of  it,  but  it  also  appears  that  about  the  length  of  a  car 
and  a  half  ahead  of  him  his  way  was  obstructed  by  the  K.  C's  train 
being  on  the  crossing,  and  it  is  admitted  on  all  hands  that  had  he 
moved  forward  a  collision  with  that  train  would  have  been  inevi- 
table; and  it  is  also  true  to  go  back,  meeting  his  own  cars,  a  colli- 
sion would  be  inevitable.  So  he  took  the  latter  alternative,  with 
the  consequences  indicated.  Now  was  it  willful  negligence  for  him 
to  take  this  alternative? 

It  seem  to  us  he  was  placed  in  such  a  position  that  he  could  not 
be  guilty  of  willful  negligence  by  taking  either  alternative;  but  if 
negligent  in  taking  either,  it  would  have  been  that  of  going  forward 
against  the  K.  C.  train.  For  it  seem»  that  it  would  suggest  itself  to 
a  prudent  man  that  it  would  be  safer  to  go  back  and  meet  the  cars 
unpropelled,  except  by  their  own  momerftum,  which  would  or- 
dinarily do  no  damage,  than  to  go  forward  and  meet  a  moving  train 
loaded,  .perhaps,  as  this  really  was,  with  destructive  substances. 

But  it  is  said  he  did  not  know  that  the  train  was  partly  loaded 
with  powder,  and  he  did  not  move  back  in  consequence  thereof. 
Well,  he  did  not  know  it,  but  if  he  had  known  it  would  it  have  been 
willful  neglect  to  try  to  get  out  of  the  way  by  backing  from  it?  We 
think  not.  ^  I 
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Now,  without  actually  knowing  of  the  presence  of  the  powder, 
he  backs  as  the  safest  thing  to  do,  and  by  the  collision  with  his  own 
cars  he  is  borne  back  to  the  danger  that  he  was  trying  to  escape,  not 
knowing  that  it  was  powder,  is  true,  but  from  the  most  serious  dan- 
ger. 

However,  it  is  powder  from  which  he  is  trying  to  escape,  without 
knowing  it.  If  he  had  gone  forward  and  the  same  thing  had  hap- 
pened (and  in  all  human  probability  it  would  have  happened)  then 
we  probably  would  have  heard  the  cry  that  you  ought  to  have 
known  that  it  is  not  uncommon  for  trains  to  be  loaded  with  all  kinds 
of  combustibles  that  would  likely  be  exploded  by  a  collision,  and 
you  knew  that  your  own  cars  were  not  thus  loaded,  and  you,  as  a 
prudent  man,  as  a  collision  with  the  one  or  the  other  wits  inevita- 
ble, ought  to  have  taken  your  chances  with  your  own  cars.  Now 
whether  the  engineer  took  in  the  full  situation,  or  was  influenced 
by  the  wrong  reason,  his  act  in  backing  instead  of  going  for- 
ward was  the  most  prudent  under  the  circumstances.  But  it  is  said 
that  had  he  gone  forward  the  collision  might  have  taken  place  with 
some  other  part  of  the  K.  C.'s  train,  and  the  explosion  and  conse- 
quent damage  have  been  avoided. 

Well  there  is  nothing  in  the  record  showing  that  human  foresight 
could  have  seen  the  affair  in  that  light,  or  that  it  is  at  all  probable 
that  such  would  have  been  the  case.  The  conjecture  evidently  re- 
sults from  a  look  through  the  "hind  sights.'* 

It  is  also  said  that  the  engineer  failed  to  sand  the  rails  so  as  to 
make  the  wheels  stick  and  hold  their  own  against  the  approaching: 
cars  so  as  to  avoid  backing  on  the  K.  C.  train.  However,  the  posi- 
tive proof  is  that  he  did  sand  the  rails,  and  the  only  proof  to  the 
contrary  is,  that  there  was  no  sand  on  the  rails  the  next  morning, 
but  conceding  that  he  did  not  sand  the  rails,  it  by  no  means  proves 
willful  neglect.  All  it  proves  is  that  it  might  have  been  better  lodo 
80,  but  in  the  great  emergency  it  did  not  occur  to  him  to  do  it.  And 
the  omission  to  do  it  does  not  prove  willful  negligence.  Nor  can  we 
see  the  equity  in  holding  the  C.  &  O.  liable  for  the  negligence  of  the 
employes  in  conducting  the  K.  C.  train,  althouerh  they  were  em- 
ployed to  do  the  same  yard  service  for  the  C.  &  O.  It  was  not  a 
joint  service  in  a  joint  enterprise,  but  a  like  service  rendered  by  the 
same  person  about  the  yard  for  distinct  and  independent  corpora- 
tions, not  jointly  engaged  in  any  sense  whatever.  Therefore,  it 
would  not  be  right  to  hold  both  corporations  responsible  for  the 
negligence  of  such  employes  in  performing  service  for  the  other. 

We  can  not  see  that  the  evidence  tends  to  show  a  case  of  willful 
neglect  on  the  part  of  the  C.  &  C,  and  it  is  clear  that  the  C.  &  O. 
was  not  responsible  for  the  neglect  of  the  yardmen  in  managing  the 
K.  C.  or  giving  orders  in  regard  thereto,  although  they  were  em- 
ployed to  do  like  sevice  for  the  C.  &  O. 

But  it  was  time  for 'the  C.  &  O.  to  be  at  said  crossing,  and  it  had 
the  exclusive  right  to  cross,  and  it  was  the  duty  of  the  K.  C.  to  take 
notice  of  that  fact,  but  it  did  not  but  occupied  said  track  when  the 
-C.  &  O.  train  was  within  a  few  yards  of  it,  with  its  head  pointed  that 
way,  and  when  the  K.  C.  train  ventured  on  said  crossing  it  did  it  at 
its  peril  and  was  responsible  for  any  damage  that  occurred  by  reason 
thereof. 

The  judgment  is  reversed  as  to  the  C.  &  O.,  and  affirmed  as  to  the 
IC.C. 
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Gregory  v.  Oats. 
[Filed  Jan.  30,1892.) 

1.  IVt/is — AV  acknoioUdgment  bv  married  woman  after  aisabilities  are  removed^ 
The  will  of  a  married   woman,  by  which  she  attempts  to  dispose  of  land 
beld  by  her  as  her  g^eneritl  estate,  is  a  nullity  and   no  validity  is  given   such    . 
will  by  H  judgment  authorizing  her  to  dispose  of  her  land  by   deed  or  will, 
which  judgment  was  rendered  long  after  the  execution  of  the  will. 

Nor  does  the  fact  that  the  wife*  after  being  so  authorized  to  dispose  of 
her  land  by  will,  repeatedly  declared  the  will  she  had  previously  executed  to 
be  her  last  will  and  testament,  suffice  to  make  such  will  valid;  the  will,  not 
having  been  wholly  written  by  her,  could  not  become  valid  for  any  purpose, 
•except  by  re-acknowledgment  by  her  in  the  presence  of  two  credible  wit- 
nesses, subscribing  their  names  in  her  presence,  <fcG. 

2.  Effect  of  order  of  probate— T\i^  order  of  a  county  court  admitting  to 
probate  the  will  of  woman,  which  is  void,  because  of  the  coverture  of  the 
-testatrix  at  the  time  of  its  execution,  does  not  give  any  legal  effect  what- 
-ever  to  such  will,  which  must  be  treated  as  a  nullity. 

3.  Right  of  husband  to  homestead  tn  lo/fe's  land — In  this  case  the  husband  is 
•entitled  to  a  homestead  in  the  wife's  lands,  which  he  and  his  wife  were  oc- 
cupying as  such  at  the  time  of  her  death,  although  the  husband  subsequently 
removed  therefrom,  it  having  been  his  intention  to  return  to  it,  unless 
successful  in  selling  it,  which  he  believed  he  had  a  right  to  do  under  the 
-wife's  will. 

Kohn,  Bafrd  &  Speckert  for  appellant. 

iiurton  Vance  and  Wm.  L.  Allen  for  appellee. 

Appe:il  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judji^e  Lewis. 

ElizMl>eth  Oats,  appellee,  brought  this  action  to  recover  of  B.  F. 
Gregory,  appellant,  a  lot  of  land  claimed  by  her  as  mother  and 
heir  at  Jaw  of  Ada  Gregory,  who  died  childless  June  9,  189(1,  owner 
of  it. 

Appellant,  whQ  is  surviving  husband,  in  his  answer  set  up  title 
«nd  right  of  possession  under  her  will,  dated  September  26,  1889, 
and  probated  and  established  by  order  of  the  Jefferson  County  Court, 
made  June  16,  1890.  He  further  stated  that  Decern l»er  16,  1889,  the 
Xiouisville  Chancery  Court,  upon  the  joint  petition  of  himself  and 
wife,  Ada  Gregory,  renderefl  a  judgment  in  pursuance  of  section  6, 
article  2,  chapter  52,  General  Statutes,  empowering  her,  besides  other 
acts,  to  dispose  of  her  proi)erty,  as  a  single  woman,  by  will  or  deed, 
and  that  the  paper  in  question  was  between  the  date  of  that  judg- 
ment and  her  death,  repeatedly  and  deliberately  adopted,  recognized 
and  declared  to  be  her  last  will. 

To  that  answer  a  general  demurrer  was  sustained ;  whereupon  ap- 
pellant filed  an  amended  answer,  in  which  he  stated  he  and  his  wife 
were  bona  fide  housekeepers  occupying  tne  lot,  and  prayed  the  court 
to  adjudge  the  right  to  occupy  and  use  it  ^s  a  homestead  as  provided 
by  section  15,  article  13,  chapter  38,  General  Statutes. 

But  the  issue  made  by  the  amended  answer  and  reply  to  it  having 
been  submitted  to  the  court  for  trial  upon  an  agreed  statement  of 
facts,  appellant  was  adjudged  not  entitled  to  hold  and  occupy  the 
lot  in  dispute  as  a  homestead;  but  the  final  judgment  was  for  re- 
covery of  it  by  the  plaintiff  and  a  writ  of  poa-^ession  awarded. 

The  deed  of  date  May  14,  1889,  clearly  did  not  operate  to  secure 
the  lot  to  the  separate  use  of  Ada  Gregory,  with  power  to  dispose      t 
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of  it  by  will,  in  meaninir  of  section  4,  chapter  113,  General  Statutes, 
nor  do  we  understand  counsel  to  so  contend  ;  but  there  was  acquired 
thereby  merely  a  general  estate  therein.  Consequently,  she  had,  at 
date  of  the  will  under  which  he  claims,  no  power  to  devise  it  to  her 
husband,  and  her  attempt  to  do  so  was  wholly  ineflfectual.  Nor  da 
we  think  the  judgment  of  the  Louisville  Chancery  Court,  subse- 
quently rendered,  had  effect  to  vitalize  or  at  all  related  to  it.  It 
w^as  intended  and  operated  only  to  empower  her  to  thereafter  dis- 
pose of  her  estate  by  will. 

It  does  not  appear  that  she,  after  that  judgment,  either  executed 
another  will  or,  in  the  manner  required  by  law,  re-acknowledged 
the  original  paper  an  her  last  will.  It  is,  however,  as  already  men- 
tioned, alleged  in  the  answer  that  she  did  after  that  judgment  was 
rendered,  deliberately  recognize  and  declare  the  paper  in  question 
to  be  her  last  will,  and  left  it  as  such.  And  it  is  argued  that  her 
acts  thus  described  were  sufficient  to  make  it  a  valid  and  complete 
last  w-ill. 

Section  o,  chapter  on  wills,  expressly  provides,  no  will  not  wholly 
written  by  the  testator  shall  be  valid,  unless  his  subscription  to  it 
shall  be  made  or  the  will  acknowledged  by  him  in  the  presence  of 
at  least  two  credible  witnesses,  who  shall  subscribe  the  will  with 
their  names  in  the  presence  of  the  testator.  The  paper  in  question, 
executed,  or  attempted  to  be  executed,  by  Ada  Gregory  while  a 
married  woman,  and  before  she  was  empowered  by  the  judgment 
mentioned  to  so  dispose  of  her  estate,  was  a  nullity,  and,  therefore, 
not  having  been  wholly  written  by  her,  could  not  be  rendered  valid 
for  any  purpose,  without  a  re-acknowledgment  by  her  in  the  pres- 
ence of  two  credible  witnesses,  subscribing  their  names  in  her  pres- 
ence. 

In  the  case  of  Porter  v.  Ford,  82  Ky.,  19,  the  will  was  wholly 
written  by  the  testatrix,  and  having,  after  death  of  her  husband, 
been  recognized  and  adopted  by  her  as  her  last  will,  not  merely  by 
declarations  to  that  effect,  but  by  changes  made  in  it  from  time  to 
time,  and  by  directions  as  to  the  place  it  was  carefully  preserved  and 
coulci  be  found  after  her  death,  was  held  to  be  valid  and  effectual  as 
her  last  will.  But  the  decision  was  phiced  on  the  ground  that,  being 
a  holograph  will,  the  statute  did  not  require  it  to  be  acknowledged 
by  her  in  the  presence  of  attesting  witnesses.  And  a  distinction 
was  then  made  between  it  and  the  will  of  a  married  woman  not 
w^holly  written  by  herself;  which  latter  it  was  held  could  not  be 
rendered  valid  without  a  re-acknowledgment  and  re-attestation  of 
witnesses. 

Therefore,  assuming,  as  we  think  may  be  done,  that  a  judgment 
to  that  effect  as  fully  empowers  a  married  woman  to  dispose  of  her 
estate  by  will,  as  she  would  do  after  death  of  her  husband,  when 
she  had  become,  in  fact,  a  single  woman,  still,  in  order  to  render  ef- 
fectual, for  disposing  of  her  general  estate,  a  paper  exe(»uted  for  her 
will  before  removal  of  the  disabilitiy  in  either  mode  mentioned,  it 
must  appear,  if  not  wholly  written  by  her,  to  have  been,  at  the  time 
she  was  empowered  to  make  it,  acknowledged  and  attested  as  in 
express  terms  prescribed  by  the  statute.  And,  as  such  requirement 
was  not  complied  with,  the  paper  under  consideration  can  not  be  re- 
garded as  a  valid  will  for  any  purpose. 

Nor  does  it  seem  to  us  the  order  of  the  county  court  probating  and 
admitting  the  paper  to  record  operated,  as  argued,  to  make  it  a  valid 
will.  For,  as  Ada  Gregory  was  not.  at  the  date  it  was  executed, 
empowered  by  law  to  dispose  of  her  general  estate  by  will,  no  legal 
effect  can  be  given  to  her  attempt  to  do  so,  but  the  instrument  must 
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be  treated  as  a  nullity,  notwithstanding  the  order  of  the  county 
court,  showing  it  was  at  its  date  executed  and  acknowledged  in 
presence  of  attesting  witnesses. 

But  we  think  that,  according  to  the  agreed  statement  of  facts,  ap- 
pellant was  entitled  to  the  land  as  a  homestead. 

At  death  of  his  wife  they  were  so  occupying  it,  and,  though  he 
after  that  event  removed  from  it,  he  still  held  possession  by  a  ten- 
ant, and  intended  to  return  to  it,  unless  successful  in  selling  it, 
which  he  was  attempting  to  do,  believing  he  owned  it  under  his 
wife's  will. 

In  fact  he  did,  about  the  middle  of  February,  1891,  return  to,  and 
reoccupy  it,  and  was  in  possession  when  the  judgment  appealed  from 
was  rendered.  His  attempt  and  offer  to  sell  the  lot  can  not  be  re- 
garded as  at  all  inconsistent  with  his  homestead  right,  because  the 
owner  of  a  homestead  may  sell  it  and  re-invest  the  proceeds  in  an- 
other homestead,  without  let  or  hindrance  of  his  creditors. 

For  the  error  indicated,  the  judgment  is  reversed  for  further  pro- 
ceedings consistent  with  this  opinion. 


KAiiFUS  V.  Kat^fxjs. 
{Filed  Feb.  2,  1892.:) 

1.  Action  at  law  by  wife  against  husband — Feme  sole — A  wife  can  nofc 
mnintnin  an  action  nt  law  against  her  husband  on  a  note  executed  by 
him  to  her,  although  the  wife  has  been  authorized  by  proper  judgment 
to  contract  and  be  contracted  with,  sue  and  be  sued  as  if  she  were  a  jeme 
sole.  If  the  husband  has,  by  contract  or  otherwitse,  obtained  possession  of 
the  wife's  property  she  must  seek  protection  in  a  court  of  equity. 

2.  Husband  and  ivife — Satisfaction  of  debt — A  husband  conveyed  one-half  his 
estate  to  his  wife  who  was  thereafter  authorized  to  contract,  <ko.,  as  a  ,/^w^ 
sole.  She  became  involved  by  reason  of 'business  transactions,  and  the  hus-, 
band  being  also  in  debt,  the  two  conveyed  the  remainder  of  his  property,  aft 
well  as  that  he  had  previously  conveyed  to  her,  to  a  trustee  to  pay  the  debt 
of  both.  The  wife  after  this  seeks  a  judgment  against  the  husband  on  a 
note  executed  by  him  to  her  previous  to  the  deed  to  the  trustee.  Held — That 
the  wife  is  entitled  to  no  relief,  the  property  of  the  husband  having  been 
conveyed  to  the  trustee  to  pay  all  his  debts,  which  included  the  note  held  by 
bis  wife. 

Rozel  Weissinger  for  appellant. 

James  R.  W.  Smith  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  appeal  from  the  Superior  Court  and  involves  the  right 
of  the  husband  and  wife  to  contract  with  each  other  and  that  of  the 
wife  to  sue  the  husband  at  law  on  a  plain  note  executed  during 
coverture  and  to  enforce  the  judgment  by  an  ordinary  execution. 

It  is  claimed  this  nr.ay  be  done  under  the  statute  empowering 
courts  of  equity  to  authorize  married  women  to  manage  and  control 
their  own  estates— to  contract  and  be  contracted  with,  and  to  sue  and 
be  sued  as  if  they  were  single. 

The  plaintiff  in  this  case  had  been  vested  upon  the  petition  of  h^- 
eelf  and  husband  with  the  right  to  trade  as  a/cme  sole^  and  as  such 
it  is  said  she  loaned  to  her  husband  the  money  for  which  the  note 
was  executed.  ^  , 
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Under  statutes  somewhat  similar  to  the  statute  of  this  State  it  has 
been  held  that  the  wife  and  husband  may  eontnict  as  stratiprers  with 
all  the  remedies  given  by  a  creditor  against  his  debtor,  while,  under 
like  statutes,  it  has  been  adjudg^ed  that  the  disability  of  the  wife  Is 
removed  only  as  to  third  pei*sons,  leaving:  the  rights  of  the  husband 
and  wife  to  be  determined  as  if  no  such  statute  existed.  It  seems 
to  us  the  property  of  the  wife,  as  between  herself  and  husband, 
under  this  statute  should  be  treated  as  her  separate  estate,  and  a 
court  of  equity  appealed  to  in  order  to  enforce  the  claim  of  the  wife 
when  the  husband,  by  contract  or  otherwise,  gets  possession  of  her 
statutory  estate.  If  not,  the  wife  may  proceed  with  her  judgment 
at  law  and  an  execution  to  levy  on  the  household  property  that  the 
two  as  husband  and  wife  are  enjoying  in  common.  She  could  main- 
tain her  ejectment  and  require  him  to  abandon  the  poasesslon  of  the 
premises  in  which  they  lived  if  they  belonged  to  her;  could  main- 
tain an  action  of  tort  for  an  injury  to  the  property  or  on  an  action 
of  slander  for  an  injury  to  her  reputation,  thus  severing  the  marital 
rights  of  both  when  it  is  plain,  we  think,  that  such  could  not  have 
been  the  purpose  of  the  statute.  This  statute  only  enlarges  the 
powers  of  married  women  as  to  others  than  the  husband  and  makes 
property  the  separate  estate  of  the  wife  that  would  be  regarded 
independently  of  the  statute  as  her  general  estate,  and  if  the  hus- 
bancf  undertakes  to  control  it,  or  obtains  possession  of  it  under  an 
agreement  with  the  wife  to  n^tore  it,  a  court  of  equity  will  see  that 
the  wife  is  protected  by  making  the  husband  comply  with  his  agree- 
ment. 

This  court,  in  Watson  v.  Watson,  4  Met.,  262,  in  a  case  where 
the  wife  sued  the  husband  at  law  for  her  separate  estate,  held  it 
could  not  be  done,  but  the  wife  must  resort  to  a  court  of  equity  with 
a  statement  of  facts  showing  that  the  relation  of  husband  and  wife 
did  not  preclude  the  latter  from  seeking  equitable  relief  against  him. 
The  wife,  under  this  stiitute,  has  the  right  to  the  control  and  use 
of  the  property  to  the  exclusion  of  the  husband  as  she  has  under  a 
deed  (^r  other  writing  creating  a  separate  estate,  with  the  exception 
that  she  may  contract  and  dispose  of  her  property  under  the  statute 
as  A/eme  sole.  The  obligation  of  the  husband  to  support  the  wife 
jstill  remains  with  the  reciprocal  rights  and  duties  pertaining  to  the 
marriage  relation  existing  as  if  no  statute  had  been  enacted. 

The  peace  and  quiet  of  domestic  lile  would,  it  seems  to  us,  suggest 
at  once  the  necessity  of  restricting  the  practical  operation  of  the 
statute  to  others  than  the  husband,  for  if  the  latter  is  to  be  regarded 
as  dealing  at  arm's  length  with  his  wife  in  the  business  transactions 
pertaining  to  home  life,  it  is  tantamount  to  severing  the  marital 
relation  and  their  conflicting  claims  adjusted  as  if  no  such  relation 
existed. 

If,  however,  the  husband  and  wife  were  in  a  court  of  equity  the 
wife  is  not  entitled  to  any  relief,  in  fact  the  defense  in  this  case  is 
equitable  and  treating  the  petition  of  the  wife  as  asking  the  chan- 
cellor to  compel  the  husband  to  account  for  this  separate  fund  of  the 
wife  upon  his  agreement  to  repay  it,  and  the  defense  interposed  ^ust 
prevail. 

It  seems  that  the  husband,  shortly  after  the  marriage,  conveyed 
to  his  wife  one-half  of  his  estate.  She  was,  after  this,  made  a/cwie 
sole  to  enable  her  to  contract  and  be  contracted  with,  to  sue  and  be 
sued.  She  became  involved  by  reason  of  her  business  transactions^ 
and  the  husband  being  also  indebted,  they  united  in  a  deed  convey- 
ing the  husband's  estate  and  that  previously  conveyed  by  him  to 
his  wife  to  a  trust  company  for  the  payment  of  their  debts.    The 
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debts  of  the  wife  exceeded  in  amount  the  debts  of  the  husband,  yet 
the  husband,  having  given  her  in  the  first  place  one-half  of  his 
estate,  conveyed  the  other  half  also  to  pay  his  wife's  debts,  and  she 
is  now  insisting  that  this  note  was  not  included  in  the  conveyance 
to  the  trustee  as  one  of  the  debts  owing  by  the  husband,  and,  there- 
fore, a  court  of  equity  must  have  him  account  to  her  for  the 
amount. 

We  see  no  equity  whatever  in  such  a  claim.  The  wife  should  have 
been  satisfied  when  he  gave  her  one-half  of  his  estate,  and  after 
involving  herself  in  debt  and  looking  to  the  husband  for  aid,  he 
gives  up  his  own  estate  to  pay  what  she  owes,  and  to  urge  that  the 
husband,  under  the  circumstances,  still  owes  this  debt  to  the  wife  of 
$250,  evidenced  by  his  note  is  not  only  inequitable  but  unconscionable. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


Duncan,  trustee,  <fec.  v.  Grisw^old,  &c. 
{irUed  Feb.  4,  1892.) 

1.  Pleading — Malicious  prosecution  of  civil  action — A  petition  to  recover  dam- 
ages for  the  malicious  proBecution  of  a  civil  action,  whereby  a  cloud  was 
cast  upon  the  plain ti£f'B  title  to  real  estate,  is  fatally  defective  unless  it 
allegf^s  the  want  of  probable  cause  for  the  maintenance  of  the  action  or 
alleges  facts  showing  such  want  of  probable  cause. 

2.  Same — An  action  jor  the  malicious  prosecution  of  an  action  can  not  be 
maintained  by  one  who  was  not  a  party  to  such  action. 

G.  instituted  suit  af^ainst  P.  and  caused  attachment  to  be  levied  on 
certain  land  as  the  property  of  D.  The  land  belonged  in  fact  to  L.,  who 
seeks  to  recover  damages  for  the  alleged  malicious  prosecution  of  said  ac- 
tion on  the  ground  that  the  levy  of  the  attachment  on  her  land  cast  a  cloud 
on  her  title.  Held — That  she  can  not  maintain  thib  suit  since  she  was  not  a 
party  to  the  achion  by  G.  against  D. 

3.  Same — During  the  pendency  of  the  suit  by  G.  against  D.,  the  former 
told  certain  persons  not  to  buy  the  land  from  L.  because  he  (G.)  had  an  at- 
tachment levied  on  it  and  an  order  of  sale  of  it  had  been  made.  L.  alleges 
that  the  statement  caused  her  to  lose  a  sale  of  the  land  at  an  advantageous 
price.  Held — Since  this  statement  had  reference  to  the  proceeding  in  the 
suit  by  G.  against  D.,  it  can  not  be  regarded  as  a  slander  of  L.'s  title. 

Oneal,  Jackson  &  Phelps  and  Blanton  Duncan  for  appellants. 

W.  O.  Harris  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellees,  M.  M.  Griswold  and  the  Citizens'  National  Bank,  hav- 
ing each  recovered,  in  this  State,  judgment  for  debt  against  Blanton 
Duncan,  instituted,  October  9,  3887,  actions  in  the  circuit  court  of 
Clark  county,  State  of  Indiana,  to  subject  for  satisfaction  thereof  his 
alleged  interest  in  certain  real  property  situated  therein,  and  ob- 
tained judgments  in  rem  sustaining  attachments  that  had  been  levied 
and  for  sale  of  said  interest;  but,  though  a  sale  was  advertised  by 
the  proper  ofl8cer,  it  does  not  appear  from  the  record  before  us  to 
have  been  made. 

This  action  was  instituted  November  30, 1889,  by  Blanton  Duncan, 
trustee,  under  the  will  of  Garnett  Duncan,  Thomas  A.  Lewis, 
trustee  of  Kate  D.  Lewis,  his  wife,  and  Thomas  D.  and  Kate  D. 
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Lewis,  in  propria  persona  to  recover  of  appellees,  sued  jointly,  dam- 
ages alleged  to  have  been  sustained  by  Kate  D.  Lewis,  owner  of  the 
property  attached,  because,  as  stated,  the  judgement  in  favor  of  appel- 
lees and  advertisement  of  sale  under  it  of  the  pfojperty,  &s  belonging 
to  Blanton  Duncan,  "were  calculated  to  make  and  in  fact  did  malce, 
on  the  minds  of  persons  residing  in  said  State  of  Indiana  and 
familiar  with  the  law  thereof,  the  impression  that  said  Blantoa 
Duncan"individually  had  been  adjudged  and  declared  by  said  court, 
in  somejp roper  and  legal  proceeding,  to  have  and  be  vested  with  some 
sort  of  title  to  the  whole  of  said  land,'*  and,  by  reason  of  the  cloud  on 
her  title  thus  caused,  she  was.  prevented  selling  the  property  at  a 
price  she  could  and  would  have  obtained,  and  compelled  to  accept 
less  than  its  value. 

It  is  well  settled  that  a  party  may  maintain  an  action  on  the  ease 
and  recover  damages  as  well  on  account  of  a  civil  action  as  a 
criminal  proceeding  prosecuted  againist  him  maliciously  and  without 
probable  cause.  But,  although  it  is  alleged  in  this  case  the  actions  of 
appellees  against  Blanton  Duncan  were  instituted  and  prosecuted  in 
the  Indiana  court  maliciously,  the  petition  does  not  contain  an  aver- 
ment, in  terms  or  substance,  ol  the  want  of  probable  cause,  and, 
consequently,  is  defective;  fur,  as  said  in  Cox  v.  Taylor,  10  B.  M.,  17, 
the  want  of  probable  cause  for  instituting  an  action  must  be  stated 
in  some  form  of  substantive  averment,  or  at  least  be  shown  clearly 
in  the  petition. 

It  appears  from  the  petition  and  exhibits  filed  that  the  property 
mentioned  was  devised  by  Oarnett  Duncan  to  his  son,  Blanton,  as  a 
trustee,  for  hi«  use  and  support  for  life,  and,  at  his  death,  to  be 
equally  divided  among  his  children.  But  the  provisions  of  the  will 
were,  in  1875,  renounced  by  Blanton  Duncan,  which,  it  may  be  as- 
sumed, had  effect  to  vest  the  property  in  his  two  surviving 
daughters,  one  having  previously  died.  Afterwards,  but  before 
appellees  commenced  the  actions  complained  of,  another  one  of 
them  died,  childless  and  intestate;  consequently,  according  to  the 
law  of  descents  in  this  State,  Blanton  Duncan  became  owner  of  one- 
half  and  his  daughter,  Kate  D.  Lewis,  the  other  half  of  the  prop- 
erty. But  it  is  stated  in  the  petition  that  according  to  law  of 
Indiana  Kate  D.  Lewis,  upon  death  of  her  sister,  inherited  the  whole 
to  exclusion  of  her  father.  Whether  such  is  the  actual  status  of  the 
title  to  the  property  under  the  Indiana  stiitute  might  depend  upon 
the  intention  of  the  testator  judicially  ascertained  and  determined. 
But  even  if  we  were  authorized,  in  the  absence  of  such  Judicial  de- 
cision, to  accept  as  true  the  statement  in  the  petition,  as  to  the 
construction  and  effect  of  the  will  according  to  the  law  of  that  date, 
it  would  not  be  sufficient  to  negative  probable  Ciiuse  for  the  actions  of 
appellee,  especially  in  view  of  a  voluntary  conveyance  by  Blanton 
to  Kate  D.  Lewis,  made  a  few  days  after  these  actions  were  com- 
menced, evidently  with  a  view  to  effectually  thwart  their  attempt 
to  subject  his  interest  to  payment  of  their  debts. 

There  is  no  question  made  of  the  justice  of  appellees'  debts,  nor 
does  Blanton,  sole  defendant  of  the  actions  in  Indiana  State, 
wherein  he  was  wronged  or  injured  thereby,  or  seek  recovery  in  his 
own  behalf.  But  damage  is  alleged  to  have  been  done  to,  and 
recovery  in  this  action  is  asked  for  or  by  Kate  D.  Lewis  only,  who 
was  no  party  to  the  actions  complained  of,  and  could  not  thereby 
have  been  put  to  any  cost  or  expense,  or  deprived  of  any  right  or 
interest  in  the  property. 

We  know  of  no  principle  upon  which  a  person  may  maintain  an 
action  for  malicious  prosecution  of  either  a  civil  or  criminal  pro- 
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ceeding  to  which  he  was  no  party,  nor  have  we  been  referred  to  any 
adjudged  ca^e  where  8uch  action  has  been  successfully  maintained. 
It  would  indeed  be  a  hard  rule  to  expose  a  creditor,  seeking  to  subject 
supposed  interest  of  his  debtor  in  property,  to  an  action  for  malicious 
prosecution  instituted  by  every  adverse  claimant,  though  not  a 
jarty  to  the  proceeding  complained  of,  nor  prejudiced  as  to  any 
egal  right  or  interest  he  may  have. 

We  think  |the  demurrer  to  the  original  f petition  was,  therefore, 
properly  sustained. :>;^But  |an  amended  petition  wasj  tendered  an<l 
the  second  question  presented  is  whether  the  court  properly 
overruled  the  motion  to  file  it.  In  it  the  allegation  is  made, 
in  substance,  that  while  Kate  D.  Lewis,  or  her  trustees  for  her,  were 
engaged  in  negotiations  for  sale  of  the  property  in  question,  appellees 
spoke,  in  the  hearing  of  persons  about  to  purchase,  the  words: 
**Do>i't  buy  any  of  that  Duncan  land,  an  attachment  and  order  of 
sale  bind  it  so  that  they  can't  make  a  good  title  to  it,  and  in  a  little 
while  now  we  are  going  to  have  it  sold  and  every  dollar  that  you 
put  into  it  will  be  sunk." 

Assuming,  as  must,  upon  motion  to  file  the  pleading,  bt»  done,  that 
the  words  were  spoken  as  set  out,  still  having  been  made  in  connec- 
tion with  the  actions  of  appellees  then  pending  against  Blanton 
Duncan  and  the  judgment  in  their  favor  for  sale  of  the  same  prop- 
erty they  amounted  to  no  more  than  an  assertion  of  their  real  or 
supposed  right  tosubject  it,  or  his  interest  in  it  to  pay  their  debts, 
and  are,  consequently,  not  to  be  regarded  as  slander  of  Kate  D. 
liewis'  title.    Adgei-s  on  Libel  and  Slander,  132. 

For  if  a  person  may  set  up  a  claim  of  ownership  to  real  property 
in  opposition  to  that  of  an  adverse  claimant,  without  subjecting 
himself  to  an  action  for  slander  of  the  title  of  such  adveirsary,  we 
see  no  reason  why  ajudgment  creditor  may  not,  with  the  same  im- 
punity, assert  in  good  faith  his  right  to  have  real  property  or  his 
debtor's  interest  in  it  sold  under  a  judgment  rendered  ior  that  pur- 
pose, even  if  such  assertion  is  made  in  opposition  to  the  title  claimed 
by  another.  In  this  case  the  purpose  of  appellees,  as  substantially 
announced,  was  to  secure  a  fair  sale  under  judgment  of  their  debtor's 
interest  in  the  property,  which  might  have  been  hindered  or  pre- 
vented by  an  absolute  sale  by  Kate  D.  Lewis  to  third  persons,  not 
informed  of  pendency  of  their  actions  for  that  purpose,  which  was 
entirely  legitimate.  On  the  other  hand,  to  hold  that  Kate  D.  Lewis, 
or  her  trustees,  may  maintain  their  action  for  slander  of  her  title 
when  they  might,  by  becoming  parties  to  the  actions  of  appellees, 
or  by  another  action,  have  obtained  a  judicial  determination  of  their 
respective  rights,  it  seems  to  us,  would  be  a  perversion  of  the  object 
of  legal  remedies  and  expose  judgment  creditors  to  useless  and 
harrassing  litigation. 

We  think  no  cause  of  action  was  stated  in  either  the  original  or 
amended  petition  and  the  judgment  dismissing  the  action  is 
affirmed. 


Meddis  v.  Bull's  adm'b,  Ac. 

{Filtd  Jan,  7,  1892—iVb^  to  de  reported.) 

1.  A  chancellor  has  no  inherent  power  to  order  a  sale  of  real  estate  merelj  be- 
cause  some  of  its  owners  are  laboring  under  disabilities  that  prevent  them 
from  conveying  the  title.  When  a  sale  of  real  property  is  son^ht  by  a 
guardian  or  a  life  tenant  on  the  ground  that  the  disability  of  infancy  pre- 
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vents  the  owners  from  conTeying  the  title,  the  statute  regalating  the  sale  of 
infants  real  estate  must  be  pursned. 

2.  Same — Constiuction  of  devise — Sale  of  laud  to  enforce  a  trust — A  testator,  in* 
his  will,  created  trusts  for  the  benefit  of  his  wife,  children  and  grandchil- 
dren, his  executor  being  appointed  trustee.  A  bequest  of  $1,(K)0  per  month 
was  made  to  the  wife,  and  a  lien  created  on  all  the  real  property  not  spe- 
cifically devised  to  secure  its  payment.  This  real  property  is  unproductive- 
and  yields  no  income,  and  since  the  income  of  the  estate  is  not  sufficient  to 
pay  the  bequest  to  the  widow,  the  real  property  must  be  sold  from  time  to- 
time  to  pay  it,  unless  it  is  all  sold  and  re-invested  in  property  from  whicb 
an  incoiue  may  be  derived.  The  will  provided  that  unproductive  real 
property,  embraced  in  the  residuary  clause,  might  be  sold  and  conveyed  by 
the  trustee  named  in  the  will,  but  not  by  any  successors  of  his  in  said  trust- 
Said  trustee  having  resigned,  in  this  action  oy  his  successor  to  sell  the  un- 
productive property  for  re-investment  in  productive  property,  Held — 

Fnst.  Under  the  will  the  successor  of  the  trustee  named  in  it  has  no*right 
to  sell  and  convey  this  property. 

Second,  Since  a  court  of  equity  has  jurisdiction  to  enforce  trusts,  there  i» 
no  reason  why  the  chancellellor  may  not  order  the  sale  for  re-investment^ 
such  order  being  best  for  all  the  beueHciaries  of  the  trust. 

Bullitt  &  Shield  and  Chas.  M.  Lindsay  for  appellant. 

Jno.  C.  Russell,  Thos.  F.  Hargis  and  Geo.  B.  Eastin  for  appellees^ 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judp:e  Pryor. 

By  the  will  of  John  Bull  certain  trusts  were  created  for  the  ben- 
efit of  his  wife,  his  children  and  grrandchildren,  and  the  duty  of 
executing  these  provisions  of  the  will  developed  upon  the  e.xecutor 
and  trustee,  Thos.  L.  Jefferson. 

Jefferson,  the  executor  and  trustee,  resigned  his  trust  and  the 
chancellor  appointed  one  Cromie  as  his  successor.  Crouiie  resigned 
or  was  removed  and  the  Fidelity  Trust  and  Safety  Vault  Co.  was^ 
appointed  his  successor.  The  widow  of  John  Bull,  who  is  before 
the  court  in  this  action,  was,  by  an  express  provision  of  the  will,  en- 
titled to  be  paid  by  the  trustee  $1,000  per  month,  and  to  secure  its 
payment  a  charge  or  lien  is  created  by  the  will  on  all  the  estate  not 
specifically  devised.  The  residuary  estate  is  large  and  embraces 
much  valuable  real  estate  that  is  unproductive,  yielding  no  income 
and  burdened  with  taxation  from  year  to  year.  The  income  from 
the  estate  charged  with  this  annuity  to  the  widow  is  insufiiciont  to 
pay  it,  and  at  the  time  of  the  filing  of  the  petition  the  deficit  was 
near  seven  thousand  dollars,  and  to  which  the  widow  is  entitled. 
The  question  presented  by  the  appellee  anct  addressed  to  the  chan* 
eel  lor  is:  Shall  the  corpus  of  the  estate  be  sold  or  expended  froii> 
year  to  year  to  satisfy  this  annuity,  or  shall  the  unproductive  real 
estate  he  sold  and  the  proceeds  invested  in  other  property  from 
which  a  profit  may  be  derived,  so  as  to  aid  in  paying  the  annuity 
and  save  the  corpus  of  the  estate  to  thase  entitled  in  remainder? 
And  from  this  arises  a  question  as  to  the  jurisdiction  of  the  chan- 
cellor to  grant  the  relief.  If  a  sale  of  real  estate  by  the  guardian  or 
by  the  life  tenant  is  sought,  on  the  ground  that  the  disability  of  in- 
fancy is  in  the  way  of  making  the  title,  then  there  can  be  no  doubt 
but  the  statute  regulating  the  sales  of  infants'  re«il  estate  must  be 
pursued,  as  the  chancellor  has  no  inherent  power  to  sell  merely  be- 
cause a  party  is  laboring  under  such  disability  as  precludes  bino' 
from  making  a  contract  or  pa&sing  the  title.  The  statute  in  such. 
cases  must  be  followed.    This,  however,  is  not  wicb  a  ease^  , 
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That  the  widow  has  a  lien  for  her  money  is  unquestioned,  and 
the  trustee  nnust  pay  it  if  it  takes  the  entire  corpus  of  the  residuum 
to  meet  the  demand.  The  title  to  the  realty  was  vested  in  the 
original  trustee,  Jeflerson,  who  was  empowered  to  sell  the  unpro- 
ductive real  estate  embraced  by  the  residuary  clause  as  follows: 
"That  unproductive  and  unimproved  property  embraced  in  the  resid- 
uary in  the  eleventh  clause  hereof,  may  be  sold  and  conveyed  by  my 
executor  (but  not  by  any  successor  in  said  trust)  and  the  proceeds 
re-invested  in  like  trusts  as  the  property  sold,  and  subject  to  all  the 
restrictions  of  the  third  and  fifth  clauses  hereof." 

By  the  seventeenth  clause  of  the  will  the  testator  provides  that  if 
the  executor  should  decline  to  accept  the  trust  or  should  resign,  in 
that  event  his  widow  and  adult  cl\ildren  shall,  in  the  presence  of 
the  chancellor,  agree  upon  a  successor  who  shall  have  all  the  powers 
of  the  appointed  executor  ^'except  the  power  to  sell  real  estate,''^ 

It  is  plain,  therefore,  that  no  successor  of  T.  L.  Jefferson  can  be 
authorized  by  the  chancellor  to  exercise  his  discretion  as  to  the  sale 
of  this  realty,  and  it  is  insisted  that  the  chancellor  has  no  power  to 
direct  a  sale  and  re-investment,  or  to  exercise  the  power  of  selling 
this  unproductive  realty  that  was  given  by  the  will  to  the  appointed 
executor. 

If  the  trustee  appointed  had  failed  to  qualify  and  no  restriction 
had  been  placed  upon  his  successor,  it  is  then  evideni  that  the  chan- 
cellor could  have  conferred  the  power  upon  his  succc»ssor  by  his  judg- 
ment, but  there  is  such  a  restriction  and  the  discretion  as  td  the  sale 
is  with  the  chancellor  alone  and  can  b*^  confided  to  no  other. 

There  is  no  provision  of  the  will  preventing  a  sale  except  as  to 
the  successor  of  the  named  trustee,  but,  if  there  had  been,  with  the 
power  to  enforce  the  trust  belonging  to  a  court  of  equity,  there  is  no 
reason  why  the  chancellor  could  not  sell  the  realty,  to  pay  this  an- 
nuity. 

It  is  in  the  nature  of  a  preferred  lien  over  all  other  claims,  made 
so  in  express  terms  by  the  testator,  and  when  the  chancellor  under- 
takes to  enforce  the  trust  he  is  asked  not  to  sell  the  estate  except  for 
re-investment  in  property  from  which  an  income  may  be  derived  to 
pay  the  annuity,  and  in  this  manner  save  the  estate  itself  for  those  in 
remainder.  It  is  immaterial  whether  the  trust  iij  sought  to  be  executed 
by  the  widow  or  the  trustee,  in  either  event  the  property  must  besold 
or  the  corpus  of  the  estate  stized  from  year  to  year  to  pay  $12,000 
annually  that  must  finally  swallow  up  the  whole  estate,  leaving 
nothing  for  the  infant  remaindermen. 

In  four  years  this  unproductive  real  estate,  sold  from  time  to  time, 
would  be  consumed  in  the  execution  of  the  trust,  while,  if  sold  at 
once  and  re-invested,  as  the  proof  conduces  to  show  in  productive 
property,  the  income,  with  other  means  at  command,  would  satisfy 
the  claim  of  the  widow  as  it  fell  due.  It  is  said,  however,  that  the 
proceeds  of  the  sale  of  the  proprietary  or  patent  medicine  will  pay 
this  debt,  but  for  what  period  does  not  appear,  and  if  it  did  it 
would  be  a  constant  encroachment  on  the  principal  of  the  estate 
with  this  unproductive  realty  being  an  additional  charge  upon  it. 

We  perceive  no  reason  why  the  chancellor,  when  compelled  to 
take  hold  of  the  estate*to  enforce  this  trust,  should  not  look  to  the 
interest  of  those  in  remainder,  and  if  to  the  interest  of  the  infants 
to  sell  and  re-invest,  instead  of  making  an  absolute  sale,  the  power 
ean  and  should  be  exercised  and  particularly,  when  the  power  to  sell 
in  the  execution  of  the  trust  has  been  prevented  by  the  action  of 
the  appointed  trustee  in  resigning  his  office,  and  for  the  still 
greater  reasons  that  it  becomes  the  duty  of  the  chancellor,  when 
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providing  for  the  beneficiaries  of  the  trust,  to  see  that  the  rights  of 
the  infant  defendants  are  protected. 

The  chancellor  having  sold  this  realty  and  the  parties  in  interest 
beingibefore  the  court,  the  purchaser,  Meddia*  acquires  a  good  title; 
and|t  he  judgment  i8,ttherefore,  affirmed. 


DUMESNIL  V.   DUMESNIL,  &C. 

{Filed  Jan.  28,  1892.) 

Construction  of  deed — Uses — Consideration — A  deed  conveyed  certain  land 
to  a  wife  to  her  separate  use  for  life,  remainder  to  her  children  by 
her  then  hasband;  and  in  case  she  left  no  children  surviving  her,  then 
to  the  hasband  for  life,  and  in  the  event  that  the  survivor  of  the  hus- 
band and  wife  left  no  issue  of  their  marriage  survivinf?,  then  the  property 
to  go  to  the  heirs  of  the  hasband  forever;  but  the  deed  vested  in  the  hus- 
band power  to  set  aside  and  annul  all  the  uses  therein  declared,  or  any  of 
them,  and  to  appoint  the  property  to  such  other  uses  as  he  might  declare  by 
deed  or  will.  Sabsequently  the  husband,  in  the  exercise  of  the  power  vested 
in  him,  by'deed  poll  annulled  the  uses  declared  in  the  first  conveyance  and 
appointed  the  property  to  his  wife  for  life,  remainder  to  himself,  and  if  he 
and  his  wife  should  aell  it,  then  to  the  use  of  their  vendee  in  fee-simple 
Held— 

First.  The  power  vested  in  the  hasband  to  defeat  the  uses  declared  in  the 
^rst  deed  was  valid,  it  not  being  necessary  under  the  Kentucky  statute  that 
the  party  in  whose  favor  a  use  is  declared  should  have  paid  any  part  of  the 
consideration,  and  the  interest  of  the  husband  under  the  first  deed  could 
have  been  subjected  for  the  payment  of  his  debts,  if  he  paid  the  considera- 
tion for  such  conveyance. 

Second,  In  a  suit  to  compel  a  vendee  of  the  husband^  and  wife  to  accept  a 
conveyance  from  them  according  to  the  contract  of  sale  entered  into  be- 
tween the  parties,  the  children  of  the  husband  and  wife  were  not  necessary 
parties,  their  interest  in  the  property  having  been  divested  by  the  execution 
of  the  deed  poll  by  the  husband. 

Chas.  S.  Grubbs  and  .W.  P.  Hillsman  for  appellant. 

C.  B.  Seymour  for  appellees. 

Appeal  from  Ijouisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

March  1,  1886,  Henrietta  Ormsby  con  veyed  a  lot  to  the  appellee, 
Julia  H.  DumesnLl,  as  the  party  of  the  second  part  in  the  deed,  for 
her  separate  use  for  life,  and  then  to  her  children  by  her  then  hus- 
band, Antoine  Dumesnil ;  if  she  left  none,  then  to  him,  as  party  of 
the  third  part  for  life;  and  if  the  survivor  of  the  second  and  third 
parties  left  no  issue  of  their  marriage  surviving,  then  the  property 
to  pass  forever  to  the  heirs  of  the  party  of  the  third  part. 

The  deed,  however,  provided:  ** Subject,^ nevertheless,  to  the 
power  in  the  said  party  of  the  third  part*  and  the  power  is 
hereby  granted  to,  and  vested  in,  him  to  set  aside  and  aanal 
the  uses  hereinbefore  declared,  or  any  of  them,  and  to  appoint 
the  said  property  to  such  other  uses,  to  spring  or  shift 'as  he 
may  declare  by  deed  or  wjll,  as  he  may  at  any  time  see  fit ;  but 
the  power  so  vested  in  the  said  party  of  the  third  part  is  hereby 
made  subordinate  to,  and  shall  not  be  construed  or  exercised  to.di»* 
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turb  or  interfere  in  any  way  with,  an  unsatisfied  mortgage  on  the 
«aid  property,  executed  in  pursuance  of  the  power  hereinafter 
granted;  and  as  it  is  intended  to  improve  the  said  property,  this 
deed  is  further  made  subject  to  the  power  in  the  said  parties  of  the 
second  and  third  parts,  and  the  power  is  hereby  granted  to,  and 
vested  in,  them  to  convey,  by  their  joint  deedj  duly  acl^nowledged 
And  recorded,  the  said  property  in  mortgage  in  fee-simple  to  raise 
funds  for  that  purpose ;  and,  in  such  event,  the  mortgagee  shall  no! 
I)e  bound  to  lools  to  the  application  of  the  moneys  so  raised." 

Subsequently  the  appellee,  Antoine  Dumesnil,  in  the  exercise  of 
the  power  claimed  by  him  under  the  Ormsby  deed,  executed  a  deed 
poll  annulling  the  uses  declared  in  the  Ormsby  deed,  and  appointed 
the  property  to  his  wife  for  life,  with  remainder  to  his  own  use,  and 
if  he  and  his  wife  should  sell  it,  then  to  the  use  in  fee-simple  of  the 
vendee.  The  wife  united  in  this  deed,  and  agreed  to  hold  upon  the 
use  declared  in  it. 

After  this  they  sold  the  property  to  the  appellant,  H.  Dumesnil, 
by  contract;  and,  he  having  refused  to  accept  a  deed  from  them, 
upon  the  ground  that  they  could  not  make  a  good  title,  this  action 
was  brought  by  them  to  compel  a  specific  performance.  The  lower 
•court  so  ordered. 

It  is  said,  as  the  petition  shows  the  appellees  have  children,  there 
was  a  defect  ot  parties. 

If,  however,  the  power  of  appointment  in  the  father  was  valid, 
then,  owing  to  its  exercise,  they  had  no  interest,  and  v/ere,  there- 
fore, not  necessary  parties. 

It  is  urged  that  the  interest  of  the  wife  was  her  separate  estate, 
And  that  it  can  not  by  law  be  mortgaged  for  the  husband's  debt. 
The  purpose  of  giving  the  mortgage  was  to  improve  the  property. 
The  wife  was  a  party  to  the  entire  transaction,  and  it  was  no  more 
the  debt  of  the  husband  than  her  own.  Moreover,  it  was  authorized 
by  the  conveyance  under  which  she  acquired  the  estate.  She  took 
subject  to  it. 

Counsel  for  the  appellant  say,  if  a  power,  like  the  one  now  in 
•question,  be  upheld,  it  will  enable  one  to  enjoy  an  estate  without  its 
being  subject  to  his  debts,  and,  therefore,  it  should  be  held  invalid, 
AS  contrary  to  public  policy.  This  alarm  is  unfounded.  If,  upon 
the  making  of  the  deed  creating  the  power,  the  consideration  should 
be  paid  by  the  donee  of  the  power,  his  creditor  could  subject  the 
property;  and,  after  the  exercise  of  the  power,  they  could  still  reach 
It  in  the  hands  of  the  appointee,  unless  he  were  a  bona  fide  pur- 
chaser. . 

Having  noticed  these  minor  questions,  we  now  turn  to  the  main 
one.  Was  the  power  given  in  the  Ormsby  deed  to  the  husband  to 
annul  the  uses  therein  named,  and  create  others,  a  valid  one? 

It  is  said  that  it  was  not,  because  the  appointees  of  the  use,  whom 
he  might  select,  were  unknown,  and,  being  so,  were  necessarily  not 
within  the  consideration  for  the  Ormsby  deed.  It  was  one  of  bar- 
geiin  and  sale ;  the  power  was  a  general  one,  and  those  who  might 
take  from  its  exercise  were  unknown,  and  it  is  said  no  part  of  the 
•consideration  could,  therefore,  be  considered  as  moving  from  them. 
Although  the  poll  deed  named  them,  and  made  them  certain,  yet, 
if  the  power  to  annul  the  uses  named  in  the  Ormsby  deed  and  name 
new  ones  was  invalid,  then  the  change  was  void  ab  initio.  What 
were  to  be  the  new  uses,  in  case  of  an  exercise  of  the  power,  was 
not  declared  in  the  Ormsby  deed.  It  created  what,  under  the  law 
of  uses,  might  be  termed  an  estate  to  commence  in /t/fwro  in  the 
nature  of  a  shifting  use.  Both  the  uses  and  beneficiaries  were  un- 
<!ertaln.    Was  the  poll  deed,  therefore,  void ?  r^ ^^^1^ 
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The  English  doctrine  of  uses,  and  as  introduced  Into  this  country^ 
is  very  complicated,  and  many  of  its  rules  exceedingly  te(*hnicaL 
We  shall  not  attempt  to  review  them,  although  the  counsel  for  the 
appellants  have  done  so  in  an  interesting  brief,  showing  great  re- 
search and  learning.  The  law  upon  this  subject  has  been  greatly 
simplified  in  this  State  by  decision  antl  statutory  provision. 

For  the  most  part  the  refined  distinctions  of  the  ancient  law  as  to 
conveyances  of  different  descriptions  have  been  swept  away,  and 
the  technical  rules  relating  to  them  are  no  longer  in  force. 

Thus  the  General  Statutes,  chapter  24,  section  3,  provides :  "  AU 
deeds  of  bargain  and  sale,  deeds  to  stand  seized  to  use,  deeds  of  re- 
lease and  deeds  of  trust  shall  be  held  to  vest  the  possession  of  the 
grantor  in  the  grantee  to  the  extent  of  the  estate  intended  to  be  cou- 
veyed." 

This  statute  swept  away  all  the  ancient  and  technical  distinctions 
between  these  different  kinds  of  conveyances  as  to  the  transmutation 
of  possession. 

It  is  said  a  use  can  not  be  raised  without  a  consideration.  It  does 
not  appear  whether,  in  this  instance,  it  came  from  the  husband  or 
wife,  but  it  does  not  matter  under  our  law,  however,  from  whom  it 
moves  to  the  bargainor.  Our  statute  provides  that  no  trust  shall  re- 
sult to  the  party  paying  the  consideration,  when  the  conveyance  is 
made  to  another. 

The  deed  in  question  conveys  certain  interests  to  certain  parties* 
but  gives  the  power  to  one  of  the  grantees  to  make  other  disposition 
of  the  property.  This  is  all  of  it.  The  other  grantees  take  subject 
to  the  exercise  of  this  power. 

Our  General  Statutes,  chai)ter  63,  article  1,  section  6,  provides: 
'*  Any  interest  in,  or  claim  to,  real  estate  may  be  disposed  of  by 
deed  or  will  in  writing.  Any  estate  may  be  made  to  commence  in 
futvroy  by  deed  in  like  manner  as  by  will,  and  any  estate  which 
would  be  good  as  any  executory  devise  or  bequest  shall  be  good  if 
created  by  deed.'' 

If  property  be  given  by  will,  with  a  power  to  X)ne  of  the  devisees 
to  dispose  of  it,  or  change  the  uses,  the  power  would  be  valid.  The 
other  parties  take  whatever  interest  is  named  for  them,  subject  to 
the  exercise  of  the  power. 

While,  according  to  the  law  of  uses,  unmodified  by  our  law,  an 
estate  could  not  be  created  by  virtue  of  a  general  power  of  appoint- 
ment in  a  covenant  '*  to  stand  seized  ''  to  uses,  or  in  a  deed  of  bar- 
gain and  sale,  because  no  consideration  could  be  considered  as 
moving  from  an  unknown  appointee,  yet  such  is  not  now  the  law 
in  this  State. 

If,  for  instance,  a  conveyance  be  made  by  a  husband  for  the  use 
of  the  wife  lor  life  to  a  third  party,  with  power  in  the  wife  to  dis- 
pose of  the  property  by  deed  or  will  to  whomsoever  she  pleases,  but 
jn  default  of  such  appointment,  to  pass  to  her  heirs,  the  exercise  of 
^his  power  by  her  would  be  valid,  although  theconveyanw  creating 
the  power  is  altogether  silent  as  to  the  appointees,  and  they  are  un* 
known.    Johnson  v.  Yates,  9  Dana,  491. 

If  a  consideration  moves  to  the  grantor,  it  matters  not  from 
whom,  it  is  sufficient  to  give  full  operation  to  the  deed.  It  supporto- 
all  the  uses  named  in  it,  and  any  power  given  to  appoint  them. 

In  our  opinion  the  appellees  have  a  good  title  to  the  property. 

The  judgment  is,  therefore,  affirmed. 
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FiNZER  V.  NeVIN,   &C^ 

i  Filed  Feb,  2.  1892— iVbif  to  be  reported.) 

1.  Sn/e  of  lunatics*  real  estate — Authority  of  committee  for  lunatic  to  enter 'appear- 
ance of  lunatic -^\xi  an  Hctiou  by  several  joint  owners  of  land  ai^ainst  certain 
lanatics,  joint  owners  thereof,  and  their  committee,  for  a  sale  of  property  be- 
oaase  of  its  indivisibility,  no  summon  was  served  on  the  lanatics  or  their 
-committee,  bnt  the  latter  filed  an  answer  for  them.  Held — The  filing 
of  the  answer  by  the  committee  placed  the  lunatics  before  the  court  and 
the  purchaser  at  the  sale  ordered  in  the  case  obtained  a  good  title. 

2,  Same — Evidence  of  ownership  and  possession — Plaintiff's  petition  alleged 
that  they,  with  the  defendants,  were  the  owners  and  in  the  actual  posses- 
sion of  the  land  and  that  it  was  indivisible.  The  answer  of  the  commit- 
tee admitted  these  allegations  except  as  to  the  indivisibility  of  the  property. 
Ko  proof  of  the  title  of  the  parties  or  of  their  possession  was  taken  before 
the  order  of  rale.  The  purchaser  filed  exceptions  to  the  report  of  sale  be- 
-cause  of  the  failure  to  make  such  proof.  The  evidence  heard  on  the  excep- 
tions shows  conclusively  the  title  and  possession  of  the  parties.  Held — That 
the  purchaser  must  comply  with  his  bid,  notwithstanding  section  126  of  Civil 
Code. 

Byron  Bacon  and  Ernest  Macpherson  for  appellant. 

L.  C.  Wool  folk  and  James  C.  Klein  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellees,  Kate  Nevin  and  Hannah  Heheman,  claiming  to  be 
the  owners  of  an  undivided  fourth  each  of  two  lots,  brought  this 
action  against  the  appellees,  Emily  Meyers  and  Eleanor  Willin.  who 
iire  lunatics,  as  the  owners  of  the  other  two-fourths,  and  their  com- 
mittee, A.  G.  Taylor,  asking  a  sale  of  the  property  upon  the  ground 
that  it  could  not  be  divided  without  a  material  impairment  of  its 
value. 

Section  490,  of  the  Civil  Code,  provides :  "  A  vested  estate  in  real 
property,  jointly  owned  by  two  or  more  persons,  may  be  sold  by 
order  of  a  court  of  equity  in  an  action  brought  by  either  of  them, 
though  the  plaintiff  or  defendant  be  of  unsound  mind  or  an  infant: 
First.  If  the  share  of  each  owner  be  worth  less  than  $100.  Second. 
If  the  estatt^  be  in  possession,  and  the  property  can  not  be  divided 
without  materially  impairing  its  value,  or  the  value  of  the  plain- 
tiff's interest  therein." 

The  petition  avers  the  joijjt  ownership  of,  and  the  actual  posses- 
«ion  by,  the  appellees,  and  the  impossibility  of  a  division  without 
materially  impairing, the  value  of  ihe  property. 

The  summons  against  the  lunatics  and  their  committee  was  not 
served  ;  but  the  latter  filed  an  answer  for  all,  admitting  the  owner- 
ship and  possession  as  alleged,  but  denying,  in  the  form  of  aw'ant 
of  knowledge  or  information  sufficient  to  form  a  belief,  that  the  lots 
M^re  indivisible.  That  they  are  so,  however,  is  shown  by  the  evi- 
-dence.    No  title  papers  werQ  filed  or  possession  shown. 

Upon  this  state  of  record  a  judgment  of  sale  was  entered,  and  at 
the  sale  the  appellant,  Nicholas  Finzer,  became  the  purchaser  of  one 
of  the  lots. 

Being  ruled  to  show  cause  why  he  should  not  execute  bond  for  the 
purchase  money,  he  responded  that  the  appellees  were  not  the 
owners  of  all  the  lot;  that  no  title  papers  had  been  filed  or  title  or 
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possession  shown,  and  that  the  lunatics  had  not  been  brought  before 
the  court. 

Other  grounds  were  stated,  but  these  are  the  only  ones  requiring' 
consideration. 

The  chancellor  made  the  rule  absolute ;  but  before  doing  so  the- 
appellees,  by  affidavit,  showed  a  long  coptinued  possession  by  them, 
and  also  filed  title  papers  showing  title  to  the  entire  lot. 

Our  Civil  Code,  section  53,  provides,  that  if  a  defendant  be  of  un- 
sound mind,  the  summons  shall  be  served  on  him,  and  on  his  com- 
mittee, if  residing  in  the  county. 

Under  section  490,  however,  the  committee  may,  in  the  name  or 
the  lunatic  and  his  own,  sue  for,  and  obtain,  a  judgment  for  the  sale- 
of  property  owned  jointly  by  the  lunatic  and  others,  if  it  be  indivis- 
ible ;  and,  if  he  may  do  this,  we  fail  to  see  why,  in  an  action  brought 
by  a  joint  owner  against  the  lunatic  under  this  section  of  the  Code^ 
he  may  not  enter  the  appearance  of  the  lunatic  and  his  own  to  the- 
action.  If  he  does  so,  why  the  need  of  serving  the  summons  upon 
the  lunatic? 

He  is  incapacitated  from  defending  the  action.  His  committee 
must  do  so  for  him,  and  where  the  committee  answers  in  the  name 
of  the  lunatic  and  himself,  it  seems  to  us  it  would  be  needless  trouble 
and  an  idle  ceremony  to  still  require  the  service  of  a  summons  upoi^ 
the  lunatic.  The  court  already  has  iurisdiction,  not  only  of  the  sub- 
ject-matter of  the  action  but  of  the  necessary  parties,  by  the  filing" 
of  the  answer.  It  should  not  be  presumed  the  Legislature  intendedi 
to  require  the  doing  of  an  idle  thing. 

In  the  case  of  Shelby,  <fec.  v.  Harrison,  &c.,  84  Ky.,  144,  which* 
was  an  action  brought  against  infants  by  other  joint  owners  of  real 
estate  for  its  sale  under  this  section  of  the  Code,  it  was  held  it  was- 
not  necessary  the  infants  should  be  summoned,  as  the  guardian  had. 
filed  an  answer  for  them. 

It  is  true  in  that  case  the  guardian  and  the  infants  were  all  non- 
residents, but  yet  the  Code  provided  for  a  constructive  service;  and^ 
if  an  actual  jjervice  of  the  summons  wh^^re  the  infants  are  resident 
had  been  necessary,  although  the  guardian  answered  for  them,  the 
constructive  service  would  be  equally  neeeasary  where  they  are  non- 
residents. 

It  is  said  that  in  that  case  the  answer  by  the  guardian  adopted  the 
prayer  of  the  petition,  and  also  asked  the  sale  of  the  property.  We 
fail  to  see  that  this  fact  effects  the  question  now  in  hand. 

They  certainly  were  not  plaintiffs  in  that  case ;  and  this  section  or 
the  Code  allows  a  forced  sale  of  property  jointly  held,  although  the 
defendant  may  be  an  infant  or  a  person  of  unsound  mind.  Both 
are  placed  upon  the  same  footing;  and  the  obtaining  of  thCLdecree 
is  not  made  to  depend  upon  wiiether  it  is  for  the  interest  of  the  in- 
fant or  lunatic  defendant  to  sell  the  property,  or  whether  he,  by  his: 
guardian  or  committee,  asks  that  it  be  done.  If  the  property  be  ic^ 
possession,  owned  jointly,  and  will  not  admit  of  division  without 
impairment  in  value,  the  plaintiff  is  entitled  to  a  decree  of  sale,  al- 
though an  infant  or  a  lunatic  be  a  defendant.  ^ 

It  is  urged,  however,  that  the  jurisdictional  facts  of  ownetship- 
and  possession  were  not  s'hown  before  the  decree  of  sale  was  entered^ 
and,  although  it  is  alleged  in  the  petition  that  the  two  plaintiffs  and 
the  two  defendants  were  the  owners  and  in  the  actual  possession  or 
the  property,  and  admitted  by  the  latter  in  their  answer,  that  yet^ 
even  in  a  contest  between  all  these  alleged  owners  upon  the  oneside, 
and  a  purchaser  upon  the  other,  who  was  not  a  party  when  the- 
judgment  was  rendered,  these  matters  must  be  proven,  because  see* 
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tion  126  of  the  Civil  Code,  provides,  that  a  material  averment  of 
a  petition,  although  not  denied,  shall  not  be  taken  as  true  acrainst 
one  under  any  disability,  save  that  of  coverture,  but  must^be  proven; 
This,  however,  is  a  contest  between  the  parties  who  procured  the 
sale  and  a  purchaser. 

It  arises  upon  exceptions  taken  by  him  to  the  sale.  It  Is  to  the  in- 
terest of  the  lunatics  that  the  averments  as  to  title  and  possession 
should  be  regarded  as  true.  The  Code  provision  last  referred  to  is 
for  the  protection  of  persons  under  disability;  but,  waiving  this 
fact  in  this  contest  raised  by  the  purchaser,  and  upon  the  trial  of  his 
exceptions,  it  is  shown  that  the  parties  who  were  named  as  owners 
in  the  petition  were  such,  and  had  been  in  the  actual  possession  of 
the  property  for  many  years. 

This  cured  the  defect,  even  if  one  existed,  as  to  the  purchaser,  be- 
cause it  then  appeared  from  the  record  that  he  had  a  good  title.  It 
was  apparent  no  harm  could  come  to  him,  and,  therefore,  he  had  no 
ground  of  complaint. 

The  Judgment  was  not  void,  because  the  court  had  Jurisdiction  of 
the  parties  and  the  subject-matter ;  and,  even  if  it  was  erroneous, 
under  the  wtate  of  pleadings,  to  render  Judgment  without  the  own- 
ership and  possession  being  first  proven,  yet,  so  far  as  the  purchaser 
is  concerned,  the  recor#|  as  now  made  up,  shows  he  can  suffer  no 
injury  by  reason  of  it,  and  his  complaint  is,  therefore,  groundless. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Newell  v.  First  National.  Bank  of  SoMEiteET. 
(Filed  March  23,  1892. ) 

1.  Alteration  of  7iote— Negligence  of  maker— \l  a  written  iDetrament  is,  after 
its  ez€CutioD  and  delivery,  altered  in  a  material  point,  without  the  consent  of 
the  maker,  it  can  not  be  enforced.  And  the  addition  of  a  place  of  payment 
to  a  note,  which  raises  the.instrament  to  the  dignity  of  a  negotiable  paper,  ia 
a  material  alteration.  But  when  a  person  signs  a  paper  wholly  in  blank,  or 
blank  in  certain  particulars,  he  impliedly  gives  authority  to  the  holder  to 
fill  the  blanks  in  accordance  with  the  general  character  of  the  instrument^ 
and,  if  the  holder  does  so,  it  is  not  such  an  alteration  as  will  invalidate  the 
paper  as  to  one  who  takes  it  for  value  without  notice  of  its  infirmity. 

The  maker  of  a  note,  having  delivered  it  to  the  payees  with  the  words  *'pay- 
able  aV*  followed  by  a  blank,  and  the  payees  having  filled  the  blank  with  the 
name  of  a  particular  bank  and  negotiated  it,  without  notice  to  the  bank  of 
the  alteration,  the  maker  is  liable. 

2.  Discount — The  word  discount  denotes  the  act  of  giving  money  for  & 
bill  of  exchange  or  promissory  note,  deducting  the  interest,  and  there  may 
be  a  discounting,  although  the  sum  given  for  the  note  is  without  reference 
to  any  particular  rate  of  discount.    As  distinguished  from  discounting,  the 
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"word  baying  ia  used  when  the  seller  does  not  indorse  the  not«,  and  is  not 
«cconntable  for  its  payment. 

•     8.  Same^Usury — The  title  of  a  national  bank  to  a  note  it  has  discoanted 
is  not  affected  by  the  fact  that  the  rate  of  discount  was  nsurious. 

L.  D.  Parker  for  appellant. 

O.  H.  Waddle  for  appellee. 

Appeal  from  ^ulaski  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

The  appellant  executed  to  Fletcher  Hammer  &  Co.  a  note  for  $125. 
written  on  a  printed  form  with  blank  spaces  left  for  the  insertion  of 
the  date,  time  of  maturity,  name  of  payee,  rate  of  interest  and 
place  of  payment.  When  delivered  to  the  payees,  the  space  for  the 
place  of  payment  was  left  blank,  the  instrument'  reading  at  its  coa- 

<ilusion,  **payableat"- =» 

Signed:  **  J.  M.  Newell." 

After  its  delivery  to  them  in  this  condition  Fletcher  Hammer  A 
Co.,  without  the  knowledge  or  consent  of  the  appellant,  the  payer, 
added  to  it,  after  the  words  **  payable  atJL'  the  words  "  Somerset 
Banking  Comnany,"  written  on  the  line  left  blank  for  that  purpoi^, 
and  discounted  and  endorsed  it  to  the  appellee,  a  national  bank,  who 
thereupon  brought  this  suit  to  recover  judgment  thereon,  alieging 
that  it  had  been  endorsed  to  and  negotiated  with  it. 

The  appellant  pleaded  non  eat  factum^  cotipled  with  the  explana- 
tory statement  that,  although  his  signature  was  genuine,  the  instru- 
ment had,  after  its  delivery,  and  without  his  consent  or  knowledge, 
been  materially  altered  by  the  addition  of  the  words  *'  Somerset 
Banking  Company."  After  setting  up  a  defense  to  the  action  on  it* 
merits  in  the  second  para^craph  of  the  answer,  the  appellant  alleged 
that  the  bank  did  not  discount  the  note,  but  purchased  it  by  bargain 
and  sale,  without  regard  to  rates  of  discbunt  at  a  **  chancing  "  bar- 
gain, for  $li)0. 

A  demurrer  was  sustained  to  this  pleading  and  the  amendments 
thereto,  and  judgment  rendered  against  the  appellant. 

It  is  a  rule  of  law  tliat  if  a  written  instrument  is,  after  its  execu- 
tion and  delivery,  altered  in  a  material  point,  without  the  consent 
of  the  maker,  it  can  not  be  enforced.  It  is  also  well  settled  that  the 
addition  of  a  place  of  payment  to  a  note,  thus  raising  that  instru- 
ment from  the  dignity  of  a  non-negotiable  to  a  negotiable  paper,  is 
a  material  alteration.  The  question  in  this  case  is,  whether  or  not 
the  appellant,  in  delivering  to  Fletcher  Hammer  &  Co.  the  note 
with  the  space  for  place  of  .payment  left  blank,  was  so  negligent  as 
to  make  him  liable  thereon  to  the  appellee,  a  dona  /rfe  holder,  with- 
out notice  of  its  infirmity. 

If  a  bill  or  note  is  so  carelessly  drawn,  with  blank  spaces  left  for 
the  addition  of  other  wftrds  or  figures,  that  additions  can  be  so  made 
as  not  to  excite  saspicion,  the  payee,  in  the  event  of  its  sale,  is  re- 
sponsible to  any  innocent  purchaser  of  the  paper,  for,  when  a  person 
5igns  a  paper  wholly  in  tvlank,  or  blank  in  certain  particulars,  heinv 
pliedly  gives  authority  to  the  holder  to  fill  the  blanks  in  accordanee 
with  the  general  character  of  the  instrument.  Daniel  on  Negcitiable 
Instruments,  volume  2,  section  14^05;  6  Lawson's  Rights  and  Rem- 
edies, section  2478. 

When  the  date  and  time  of  payment  is  left  blank  in  a  note,  the 
holder  has  authority  to  fill  the  olanks.    Witter  v.  Williams,  8  S-  C.» 
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^0.  And  SO  when  the  amount  is  left  blank.  Johnson  Harvester 
Company  v.  McLean,  51  Wis.,  258;  Bank  of  Commonwealth  v. 
Curry,  2  Dana,  142.  And  again  where  the  amount  was  increased  in 
^  linQ carelessly  left  blank.    Garrard  v.  Hadden,  67  Penn.,  82. 

In  Spitler's  adm'r  v.  James,  32  Ind.,  202,  Spitler  indorsed  the 
blank  form  of  a  promissory  note,  fetipulating  that  it  should  not  be 
made  payable  at  a  bank.  In  fiUing  up  the  note  the  maker  made  it 
payable  at  a  bank,  and  negotiated  it.  Spitler  was  held  liable  on  the 
paper  in  the  hands  of  a  bona  fide  purchaser  without  notice. 

In  Gillespie  v.  Kelly,  41  Ind.,  158,  and  Reddick  v.  Doll,  51  N.  Y., 
^4,  both  parallel  cases  with  this,  no  place  of  payment  was  inserted 
in  the  notes,  there  being  a  blank  after  the  words  **  payable  at." 
These  blanks  were  filled  in  with  places  of  payment  and  the  notes 
negotiated.    The  makers  were  held  liable. 

In  this  case  the  alteration  was  in  accordance  with  the  general 
•character  of  the  instrument.  The  blank  passing  from  the  appel- 
lant's hands  by  his  consent,  was  such  as  could  only  be  converted  into 
^  negotiable  note. 

It  was  not  such  an  alteration  as  would  attract  the  notice  or  arouse 
4he  suspicion  of  the  most  prudent  man.  The  payees  were  enabled, 
by  the  appellant's  negligence  and  want  of  due  care  to  make  the  note 
negotiable,  and,  having  so  altered  and  negotiated  it,  he,  however 
innocent  he  may  have  been,  is  responsible  to  the  appellee,  who,  it 
itiust  be  conceded,  bought  the  note  without  notice  of  the  alteration. 

It  is  alietred  in  the  answer  that  the  appellant  did  not  discount  the 
note,  but  purchased  it  at  a  chancing  bargain.  The  appellant  con- 
tends that,  under  the  national  bankinu:  law,  such  a  purchase  was 
uUra  vires,  and  the  bank  thereby  acquired  no  title  to  the  note,  and 
further,  that  as  it  only  gave  $100  for  the  paper,  it  was  a  chancing 
bargain,  and  not  a  discount  in  the  resrular  course  of  business. 

The  w^»rd  discount  denotes  the  act  of  giving  money  lor  a  bill  of 
exchange  or  promissory  note,  deducting  the  interest.  As  distin- 
guished from  discountirfg,  the  word  buying  is  used  when  the  seller 
does  not  indorse  the  note,  and  is  not  accountable  for  its  payment. 

Bouri^T's  Law  l)ictionary ;  Triplett  v.  Holly,  4  Littell, ;  Ridg- 

way,  Ac.  V.  National  Bank  of  New  Castle,  13  Ky.  Law  Hep.,  478. 

Here  the  note  was  endorsed  by  the  payees,  who  th  js  became  re- 
sponsible for  its  payment.  In  the  case  of  a  national  bank,  a  transfer, 
either  by  discount  or  purchase,  may  be  made,  and,  if  usurious,  the 
penalty  prescribed  by  the  national  banking  act  is  the  only  conse- 
quence. The  bank's  title  is  not  atTected,  and  prior  parties  may  be 
held.    2  Morse  on  Banks  and  Banking,  section  41). 

In  Ilidgway  v.  National  Bank,  cited  sitpra^  llie  bank  bought  the 
note  at  a  **  lumping  trade,"  as  it  was  called,  without  regard  to,  ana 
in  excess  of,  its  regular  rate  of  interest.     The  court  there  held  that 
the  per  centum  of  discount  was  lelt  optional   with  the  bank,  whose 
title  to  the  note  was  not  affected  by  the  usurious  interest,  as  the  law 
<lid  not  require  it  to  adopt  any  nniforui    rate      It  was  further  saia, 
that  a  bank  might  adopt  **  a  general    rule  upon  the  subject,'   wnicn     - 
it  could  disregard  or  change  as  often   as  it   please<l,  or  it  ""^"^."^jli. 
.adopt  any  rule  at  all,  but  make  the  per  centum  of  discount  =*  ^/Jv  tH^ 
of  bargain  upon  the  occasicm  of  each    pu release,  controlled  ">' ^!*^ 
.ability  and  punctuality  of  the  parties.     This  case  is  conclusive  oi  xne^ 
one  we  are  now  considering.  ,  ^ 

It  is  true  that  the  appellee  made  an  exorbitant  d^«<*o""^^^  "  IvUVi 
^er  an  allegation  of  notice,  would  have  grotie  far,  in  ^*«""^  ..^  ixotio^ 
other  circumstances,  to  show  that  it   bought  the  paper  wun  ut>v^v,« 
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f  the  alteration,  but  no  such 
er  was  properly  sustained. 
The  Judgment  is  affirmed. 


of  the  alteration,  but  no  such  alle^tion  was  made,  and  the  demur- 
rer was  properly  sustained. 


Bhodes  v.  Henderson  Building  &  Loan  Association. 
(Filed  March  23,  1892.) 

1.  6^Ji/n'— Where  one  purchases  land  subject  to  a  mortgage  and  as  part  of 
the  consideration  agrees  to  pay  the  mortgage  debt,  he  can  not  set  up  asnry 
as  a  defense  to  an  action  to  enforce  the  mortgage  lien. 

2.  Same — Where  interest  at  a  greater  rate  than  that  allowed  by  law  is,  in 
fact,  a  part  of  the  consideration  for  land,  it  is  not  usurious. 

F.  M.  Hutcheson  for  appellant. 

Montgomery  &  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

Where  one  purchases  land  subject  to  a  mortgage  lien,  and  as  part 
of  the  consideration  agrees  to  pay  the  mortgage  debt,  he  can  nqt  de- 
fend on  the  ground  of  usury. 

Gilligan  and  wife  on  the  31st  of  May,  1887,  executed  and  delivered 
to  the  appellee  a  mortgage  on  a  lot  of  ground  in  the  city  of  Hender- 
son to  secure  the  payment  of  a  debt  of  $675.00.  It  is  Conceded  that 
the  appellee  charged  an  uourious  rate  of  interest  on  the  debt.  There 
had  been  paid  to  it  in  various  sums  prior  to  the  0th  of  September, 
1890,  $624.60,  and  there  was  then  due  on  the  claim  over  $300.00.  Oa 
that  day  the  appellant  bought  the  lot  from  Hart  and  wife,  who  had 
previously  bought  it  from  Gilligan,  the  consideration  specified  in 
the  conveyance  being  $400.00  in  ca^h,  and  the  assMm'ption  by  the  ap- 
pelhuit  to  pay  the  balance  of  the  debt  due  the  appellee. 

The  evidence  conduces  to  show,  and  the  court  below  so  found, 
that  at  the  time  of  its  purchase  the  appellant  had  notice  of  the  mort- 
g:age  licii,  and  its  amount,  and  agreed  to  pay  it  as  part  of  the  con- 
sideration for  the  land. 

Where  interest  at  a  greater  rate  than  that  allowed  by  law  is,  in 
fact,  a  part  of  the  consideration  for  land,  it  is  not  usurious.  Brock:'& 
heirs  v.  Elliott,  8  Ky.  Law  Rep.,  537. 

One  who  has  purchased  land  subje<*t  to  a  mortgage,  the  amount  of 
which  is  made  part  of  the  consideration  of  the  purchase,  can  not  set 
up  usury  as  a  defense  to  its  foreclosure.  Jones  on  Mortgages,  sec- 
tions 644,  745  and  1494;  Nance  v.  Gregory,  6  Ijea,  343;  Cramer  v. 
Lepper,  26  Ohio  State,  59;  Freeman  v.  Auld,  44  N.  Y.,  50. 

The  principle  upon  which  these  cases  are  decided  is,  that  the  mort- 
gagor may,  if  he  thinks  proper  to  do  so,  waive  the  usury  and  elect 
to  affirm  the  mortgage  by  selling  and  conveying  the  property  sub- 
ject to  the  lien,  and  in  that  event  the  purchaser  can  not  question  its 
validity  on  ground  of  usury. 
.  The  lot  w.^s  well  worth  the  amount  the  appellant  agreed  to  pay 
lor  it,  including  the  mortgage  lien.  He  knew  that  that  lien  wais 
$300.(X),  and  assumed  to  pay  that  amount  to  the  appellee.  Gilligan 
and  wife  elected  not  to  plead  usury,  and,  in  fact,  paid  the  usurious 
interest  to  the  appellant.    He  was  not  privy  to  the  contract  betweea 
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these  parties  and  the  appellee,  and  has  not  been  injured,  or  in  any 
way  affected  by  their  payment  of  the  usury. 

He  is  not  entitled  to  an  offset  against  the  amount  he  agreed  to  pay 
for  the  land,  and  should  be  held  to  a  performance  of  his  contract 

The  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS, 


FoBD,  Eaton  &  Co.  v.  Smith. 

Filed  February  24,  1892.    Appeal  from  Bonrbon  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Validity  of  distress  warrant— li  is  not  essential  to  the  validity  of  a  dis- 
tress warrant  that  it  should  be  issued  by  the  officer  before  whom  the  land- 
lord makes  oath.  If  the  oath  is  made  before  any  of  the  officers  authorized 
by  the  statute  to  administer  it,  any  one  of  them  can  issue  the  distress 
warrant  if  he  has  fhe  oath  before  him.  The  presentation  of  the  affidavit 
before  the  officer  issuing  the  warrant  should  be  regarded  as  the  making  of 
the  oath  beford  him  in  the  meaning  of  the  statute. 

2.  Same — Computation  of  time — Where  the  computation  of  time  is  to  be 
made  from  an  act  done,  the  day  on  which  the  act  was  done  must  be  in- 
cluded. But  when  the  computation  is  to  be  made  from  the  day  itself,  and 
not  from  the  act  done,  then  the  day  in  which  the  act  was  done  must  be  ex- 
cluded. 

In  determining  whether  a  distress  warrant  was  "sued  out  in  ninety  days 
from  the  time  the  rent  was  due,"  as  required  by  the  statute,  the  day  the 
rsnt  was  due  should  be  excluded,  as  the  tenant  has  the  whole  of  that  day  in 
whicti  to  .pay. 

J.  W.Lucas  for  appellants;  E.  M.  Dickson  for  appellee. 

Mat  v.  Pattebson. 
Gbaves  v.  Same. 

Filed  February  24,  1892,    Appeal  from  Mercer  Circuit  Court.      Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Pleading—Judicial  notice — The  court  may  take  judicial  knowledge  of  ita 
own  records  whenever  the  question  is  one  of  fact;  but  it  can  not,  upon  a 
demurrer  to  a  pleading,  call  upon  its  personal  or  judicial  knowledge  of  a 
fact  either  in  aid  of  or  against  the  pleading  objected  to. 

Upon  a  special  demurrer  to  a  petition  suggesting  that  there  is  another 
suit  in  the  same  court  between  the  same  parties,  involving  the  same  matters, 
the  court  can  not  inspect  the  record  of  the  suit  referred  to  for  the  purpose 
of  determining  whether  it  involves  the  same  matters. 

2.  A  demurrer  to  a  cross-petitian  which  does  not  affect  the  cause  of  action 
set  €ip  in  the  petitioi)  can  not  be  carried  back  and  sustained  to  the  pe- 
tition. 

3.  Mortgage  to  indtmnify  surety — Where  one  of  two  co-sureties  takes  a  mort- 
gage from  the  principal  for  his  indemnity  he  has  the  right  to  use  it  to 
relieve  himself;  but  the  whole  amount  realized  by  him  from  the  mortgage 
should  be  paid  on  the  debt;  and  while  this  does  not  relieve  hiili  from  his 
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personal  liability  to  the  creditor,  it  does  as  between  him  and  his  eo-sarety 
relieve  him  from  further  Liability,  provided  the  amount  realized  from  the 
mortgage  and  paid  by  him  was  as  much  as  one-half  the  .debt. 

Terhune,  Hardin,  Bell  &.  Bell  for  appellants;  T.  M.  Caldwell  and  Nat 
Gaither  for  appellee. 

Kentucky  Cbntbal  RAiLBOiJ)  Company  v.  Haokbtt. 

Filed  February  24,  1892.    Appeal  from   Madison  Court-  of  Common  Pleas. 

Opinion  oS  the  court  by  Judge  Barbour,  affirming. 

Railroads — Duty  as  to  stock  trtspasUng  on  track — Persons  who  go  upon  a 
railroad  track  at  points  where  the  company  has  its  exclusive  use  are  tres- 
passers, and  the  only  duty  the  company  owes  to  them  is  to  use  all  proper 
means  to  avoid  injuring  them  after  they  are  discovered  to  be  in  h  position 
of  danger.  But  no  such  rule  applies  in  an  action  for  the  killing  of  stock. 
Though  the  stock  are  trespassing,  the  employes  of  the  company  must  look 
out  for  them,  and  if,  by  inattention  or  negligence,  they  fail  to  discover  them 
by  the  proper  use  of  tne  means  at  their  hands,  the  company  is  liable. 

J.  A.  Sullivan  and  Breckinridge  &  Shelby  for  appellant;  Smith  <k  Moberly 
for  appellee. 

Duncan,  &c.v.  ^heehan. 

Filed   February  24,    1892.      Appeal   from  Nelson  Circuit  Court.      Opinion 
of  the  court  by  Judge  Barbour,  affirming. 

1.  Parol  evidence  to  vary  written  contract — The  rule  that  parol  evidence  is  in- 
competent to  alter  a  written  contract  does  not  prevent  the  parties  to  such  a 
contract  from  proving  that  either  contemporaneously  or  as  a  preliminary 
measure  they  entered  into  a  distinct  parol  agreement  on  some  collateral 
matter.  And  still  less  does  the  rule  exclude  evidence  of  an  oral  agreement 
which  constitutes  a  condition  on  which  the  performance  of  the  written 
agreement  is  to  depend. 

In  this  action  upon  a  promissory  note  it  was  competent  for  the  defendant 
to  show  by  oral  evidence  that  it  was  agreed  as  a  part  of  the  transaction  by 
which  the  money  was  advanced  and  the  note  was  executed  that  it  was  to  be 
discharged  by  the  obligor  paying  the  interest  and  furnishing  the  obligee 
a  support  during  her  life,  and  that  the  note  has  been  discharged  in  that 
way. 

2.  Evidence  to  show  that  note  has  been  discharged  in  something  other  than  m^ney — 
In  a  suit  upon  a  promissory  note  for  the  payment  of  a  sum  of  money  at  a 
stated  time,  it  is  competent  for  the  obligor  to  show  that  pursuant  to  an  oral 
agreement  made  at  the  time  the^note  was  executed  the  payee  has  accepted 
something  other  than  money  in  satisfaction  of  the  note,  even  though  it 
might  not  be  competent  for  him  to  prove  the  agreement  if  the  payee  had 
refused  to  accept  the  thing  he  had  agreed  to  accept  in  satisfaction  of  the 
note. 

3.  Transfer  of  suits — The  court,  in  transferring  this  action  to  the  equity 
docket,  did  not  abuse  the  enlarged  discretion  given  it  by  the  act  of  April  29, 
1890,  amending  section  10  of  the  Code,  as  the  action  involves  a  family 
quarrel  and  one  which  it  seems  could  be  better  settled  by  the  chancellor  than 
by  a  jury. 

Nat  W.  Halstead  for  appellants;  John  D.  Wickliffe  for  appellee. 

•     Pettitt  v.  Mabble. 

Piled  February  24,  1892.      Appeal  from  Daviess  Circuit  Court.      Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Right  of  co-tenant  to  sell  hts  interest  in  common  property — One  of  two  joint 
owners  of  the  timber  on  a  tract  of  land  has  the  right  to  sell  his  share  or 
interest,  the  purchaser  thereby  becoming  a  co-tenant  with  the  other  joint 
owner. 

2.  Same — Conversion — Where  one  of  two  joint  owners  of  timber  asserted 
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his  right  to  the  whole  timber  and  disposed  of  all  the  timber  "saitable  for 
manufaotnring  purposes, -'  the  other  joint  owner  had  the  right,  if  he  had 
ohoseu  to  exercise  it,  to  treat  the  sale  as  &u,  absolute  conversion  of  the  com- 
mon property,  and  to  sne  both  seller  and  purchaser  or  either  for  the  damage 
susiained. 

3.  Rights  of  co-tenants  as  to  use  of  common  property — A  joint  owner  has  the 
right  to  use  the  common  property,  and  an  abuse  of  this  right  does  not  ipsa 
facto  give  the  other  joint  owner  a  right  to  appeal  to  the  courts. 

4.  Same — One  of  two  joint  owners  should  not  be  denied  the  right,  to  use^ 

the  common  property  while  the  other  is  unrestricted.     But  in  any  event,  an  ». 

injunction  restraining  one  of  two  joint  owners  of  timber  from  catting  tim- 
ber "suitable  for  manufacturing  purposes"  is  improper,  as  what  is  timber 
suitable  for  manufacturing  purposes  is  a  question  of  fact,  and  every  time  a 
tree  is  cut  a  subject  for  litigation  is  afforded. 

5.  Same — The  general  rule  is  that  an  action  will  not  lie  by  one  tenant 
against  his  co-teilant  for  the  value  or  possession  of  common  property,  un- 
less there  be  an  absolute  conversion. 

The  f^ct  that  one  Of  two  joint  owners  of  timber  has  cut  and  ^sed  a  part 
of  the  timber,  does  not  give  the  other  a  right  of  action  against  him  for 
damages,  the  timber  yet  remaining  on  the  land  being  worth  more  than  that 
used. 

6.  Same — Injunction — While  the  plaintiff  had  no  right  to  an  injunction  re- 
straining his  co-tenant  from  using  the  common  property,  or  to  recover 
damages  on  account  of  defendant's  use  of  the  property,  the  court,  as  a 
court  of  equity,  had  full  power  to  compel  the  parties  to  account,  and  to 
render  such  a  judgment  as  would  finally  settle  all  matters  of  difference. 

Sweeney,  Ellis  <fc  Sweeney  for  appellant;  Weir,  Weir  <fc  Walker  for  appel- 
lee. 

Illinois  Centbal  Railboad  Company  v.  McDonald's  adm'b. 

Filed  February  24,  3892.    Appeal   from   Ballard   Court  of  Common    Pleas. 

Opinion  of  the  court  by  Judge  Yost,  affirming. 

1.  Rig/it  to  maintain  action  in  this  State  for  negligent  killing  in  another.  State — 
An  action  can  be  maintained  in  this  State  to  recover  damages  for  a  death 
resulting  from  injuries  received  in  another  State,  and  a  recovery  had  in  the 
same  manner  and  to  the  same  extent  as  if  the  action  had  been  prosecuted 
in  the  State  in  which  the  cause  of  action  arose. 

In  this  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  an  employe  in  the  State  of  Illinois,  alleged  to  have  bjeen  caused  by 
defendant's  negligence,  the  petition  alleges  that,  under  the  laws  of  the 
State  of  Illinois,  whenever  the  death  of  a  person  shall  be  caused  by  such  a 
willful  act  or  neglect  of  another  as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injpred  to  maintain  an  action  and  recover  damages  there- 
for, then  the  person  or  company  causing  the  injury,  which  resulted  in  death,  is 
liable  therefor,  and  actions  brought  to  recover  such  damages  are  required 
to  be  brought  in  the  name  of  the  personal  representative  of  the  deceased, 
and  the  amount  recovered  is  for  the  exclusive  benefit  of  his  widow  and  next 
of  kin.     Held — That  a  demurrer  to  the  petition  was  properly  overruled. 

3.  Administrator  proper  person  to  j«^— The  administrator  appointed  m  this 
State  was  the  proper  person  to  bring  the  suit.  But  even  if  not,  as  the  an- 
swer expressly  waives  that  point  and  admits  the  plain.tiff's  right  to  prose- 
cute the  action,  it  is  now  too  late  to  question  his  right. 

3.  Contract  against  public  policy — A  contract  between  a  railroad  company 
and  an  employe,  whereby  the  employe  undertakes  to  '*save  the  company 
harmless  "  from  all  liability  for  any  injury  that  may  come  to  him  while  in 
snob  service,  by  reason  of  the  acts  or  omissions  of  his  co-employes,  is  void 
as  against  public  policy.  But  even  if  such  a  contract  between  a  brakeman 
and  a  railroad  company  were  valid,  it  would  not  apply  to  an  injury  received 
by  the  brakeman  by  reason  of  a  defective  car,  which  the  company  negli- 
gently permitted  to  remain  out  of  repair. 
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.  4.  Duty  of  raiirottd  com^my  to  employes  to  furnish  safe  appliances — ^The  obli- 
gation of  oare  on  the  part  of  a  railroad  company  requires  it  to  have  onlf 
each  cars  as  are  leaat  likely  to  canae  injury,  while  snflleieiit  for  the  reqvixe- 
ments  of  its  bnsinesB. 

6.  Same — The  coart  properly  instructed  the  jury  that  only  ordinary  cart 
was  required  of  the  railroad  company  to  provide  and  keep  safe  appliances 
for  oonplini?  and  uncoupling  its  cars,  and  that  the  company  was  not  reepoa- 
sible  for  any  defects  in  these  appliances,  unless  it  knew  of  such  defects,  of 
by  the  exercise  of  ordinary  oare  might  have  known  of  them  in  time  to  hm 
repaired  the  car  and  prevented  the  injury. 

J.  D.  White  and  W.  T.  White  for  appellant;  J.  M.  Nichols  for  appellee. 

HuOHBS,  &o.  y.  SHAlfNON  &,  Low,  fto. 

Filed  February  24,  1892.    Appeal  from  Shelby  Circuit  Court.     Opinion  of 

the  court  by  Judge  Yost,  reversing. 

1.  A  marrUd  ivonuin  can  not  mortgage  her  separate  estate  to  secure  the  debt  of  her 
husband.  Nor  will  she  be  permitted  to  go  through  the  form  of  borrowing 
from  the  husband^s  creditor  the  money  with  which  to  pay  his  debt,  and  theo 
mortgage  her  separate  estate  as  security,  as  that  would  be  but  a  weak  eva- 
sion of  the  law. 

2-  Marshalling  Hens — The  equitable  rule  which  requires  that,  as  between  a 
creditor  who  has  a  right  of  recourse  against  two  funds  and  a  creditor  who 
has  a  recoarse  against  only  one  of  the  funds,  the  former  shall  first  exhanst 
the  fund  upon  which  the  latter  has  no  claim,  applies  only  where  the  demandi 
are  against  a  common  debtor. 

A  creditor  of  the  husband  has  a  lien  upon  ^he  property  of  both  the  hus- 
band and  the  wife  to  secure  his  claim.  The  general  creditors  of  the  hus- 
band, who  is  insolvent,  seek  to  require  the  secured  creditor  to  first  exhanst 
the  wife's  estate  upon  which  he  has  a  lien.  Held — That  the  equitable  rule 
as  to  marshalling  securities  does  not  apply,  as  the  incumbered  property 
does  not  belong  to  a  common  debtor  of  a  lien  holder  and  the  general  cred- 
itors. 

3.  Same — Equity  will  not  marshal  securities  where  it  will  work  injustice  to 
interested  third  parties. 

As  the  judgment  marshalling  securities  in  this  case  deprives  the  infant 
heirs  of  the  wife  of  a  part  of  the  land  comprising  their  homestead,  it  is 
erroneous. 

L.  C.  Willis  for  appellants;  G,  G.  Gilbert  for  appellees. 

JUETT   v.    KbNAXBB. 

Filed  February  24,  1892.    Appeal  from  Harrison  Circuit  Court.     Opinion  of 
the  court  by  Judge  Yost,  reversing. 

1.  Diversion  of  water  course — The  owner  of  land,  through  which  a  stream 
of  water  runs,  has  a  right  to  have  it  flow  over  his  land  in  its  natural  chan- 
nel and  undiminished  in  quantity,  except  as  it  is  used  for  the  ordinary  pox* 
poses  of  life  by  those  above  him  on  the  stream. 

2.  Same -^In  this  action  to  recover  damages  for  the  alleged  diversion  by 
defendant  of  a  stream  of  water  which  ran  through  his  land  onto  and  OTor 
that  of  plaintiff,  the  verdict  being  for  a  mach  larger  amount  than  is  author- 
ized by  the  evidence,  the  defendant  is  entitled  to  a  new  trial. 

3.  Pleading  ^Measure  of  damages — As  the  plaintifP,  by  his  pleadings,  claimed 
only  such  damages  as  he  had  suffered  by  reason  of  being  deprived  of  wator 
for  his  stock,  and  having  his  fencing  washed  away,  it  was  error  to  instmot 
the  jury  that  they  might  estimate  the  damage  to  his  land. 

Ward  &  Kimbrough  for  appellant;  M.  C.  Swinford  and  J.  T,  Simon  for 
appellee. 
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Cincinnati,  Jbo.  Railsoad  Companx  y,  PAiiMXB. 

Filed  Febrnary  24, 1892.    Appeal  from  Boyle  Giroait  Coort.     Opinion  of  the 
oonrt  by  Judge  Yost,  reversing. 

1.  Contributory  negligence ^li  is  only  when  the  life  of  a  person  is  lost  by 
the  willf  al  neglect  of  another  that  the  contribatory  negligenoe  of  the  per- 
son injured  can  not  be  relied  upon  as  a  defense.  The  rule  does  not  apply 
in  cases  of  injury  not  resulting  in  death. 

2.  Same — There  cau  be  no  recovery  of  damages  for  personal  injuries,  if 
the  injured  person,  by  his  own  negligence,  proximately  contributed  to  the 
injury.  To  bar  a  recovery,  it  is  not  necessary  that  the  injury  should  have 
been  caused  solely  by  plaintiff's  negligence,  and  it  was  error  in  this  case  to 
80  instruct  the  jury. 

G.  B.  Simrall  and  Alfred  Mack  for  appellant;  R.  J.  Breckinridge,  sr.,  R. 
J.  Breckinridge,  jr.,  and  Robert  Harding  for  appellee. 

Hume,  &g.   v.  Cumacins. 

Filed  February  24,  1892.  Appeal  from  Bourbon  Circuit  Court.  Opinion 
'  of  the  court  by  Judge  Yost,  affirming. 

Removat  of  gate  across  public  road — County  courts  have  the  power  to  per- 
mit a  person  through  whose  land  a  public  road  runs  to  erect  and  maintain 
^ates  across  such  road,  and,  also,  after  ten  days*  notice  to  the  occupant  of 
the  premises  upon  which  gates  have  been  erected,  to  order  the  road  sur- 
veyor to  have  them  removed  or  abolished,  if  the  public  good  requires  it,  at 
the  expense  of  such  occupant. 

Upon  the  application  in  this  case  for  the  removal  of  two  gates  erected 
across  a  public  road  in  1816  by  authority  of  the  county  court,  the  only  ques- 
tion is  whether  the  public  good  requires  the  removal,  and  as  the  judgment 
of  the  lower  court  so  determining  is  sustained  by  the  evidence  it  must  be 
afiSrmed. 

Ward  &  Dickson  and  McMillan  &,  Talbott  for  appellants;  George  C.  Look- 
hart  for  appellee. 

Hooo,  &o.  V.  Bbown,  &o. 

Filed  February  24,  1892.     Appeal  from  Owsley  Circuit  Court.    Opinion  of 

the  court  by  Judge  Young,  affirming. 

Validity  of  sheriff's  bond— Where  a  sheriff,  after  executing  his  official  bond, 
executed  a  second  bond  with  the  same  conditions,  which  was  evidently  exe- 
cuted for  the  purpose  of  enabling  him  to  collect  the  county  levy,  no  action 
can  be  maintained  upon  the  second  bond  as  a  county  levy  bond,  as  the 
records  of  the  county  court  do  not  show  that  it  was  ever  approved.  An 
averment  in  the  petition  that  an  order  approving  it  was  made  but  that  the 
elerk  negligently  failed  to  enter  it  is  not  sufficient  to  give  validity  to  the 
bond. 

John  L.  Scott  for  appellants;  Robert  Riddle  and  Hugh  Riddle  for  appel- 
lees. • 

PoTTEB,  Ao,  V.    Wilson's   adm*b»  Aa. 

Failed  March  9,   1892.    Appeal  from  Allen  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Jud^e  Yost,  reversing. 

1.  Exceptions  to  commisstonef's  report~K  commissioner's  report  of  settle- 
ment of  partnership  accounts  should  state  the  accounts  between  the  part- 
ners, item  by  item,  and  not  in  gross.  And  where  the  commissioner  fails  to  do 
this,  stating  merely  the  gross  amount  with  which  each  partner  in  chargea- 
ble, and  the  report  is  vague  and  uncertain,  the  court  should  set  it  aside, 
«Ten  though  no  exceptions  are  filed. 

2»  Same — When  an  amount  reported  by  a  commissioner  is  made  np  of  nn- 
snerons  items,  exceptions  to  the  report  should  point  out  the  particular  items 
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which  the  commissioner  onght  not  to  have  allowed  or  rejected,  but  this  rule 
can  not  apply  where  no  items  are  given  by  the  oommisBisner,  and  only  tho^ 
aggregate  amoant  is  stated. 

Galloway  <k  Gaines,  James  A.  Mitchell  and  E.  W.  Hines  for  appellantap 
W.  L.  Porter  and  Lewis  McQaown  for  appellees. 

Bain,  <ko.  v.  Knox  Countt  Coubt. 

Filed  March  9, 1892.     Appeal  from  Knox  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Presiding  Judge  Yost,  affirming. 

Liabiliiv  of  county  for  work  on  public  road — One  who,  without  the  authority^ 
or  requeit  of  any  person,  performs  work  in  opening  a  road  which  the 
county  has  ordered  to  be  opened,  or  in  repairing  a  public  road,  can  not  re- 
cover of  the  county  for  his  work. 

H.  C.  Faulkner- for  appellants;  James  D.  Black  for  appellee. 

ElKNET  V.   BbTAM*S   ADBI'B. 

Filed   March  9,  1892.     Appeal  from  Bcott  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Yost,  affirming. 

1.  Evidence — In  this  action  by  a  widow  against  the  estate  of  a  decedent  to' 
recover  for  the  board  of  his  son  which,  she  alleged,  was  furnished  under 
a  contract  with  the  decedent,  letters  written  by  the  decedent  to  the  hus- 
band of  plaintiff  were  not  competent  evidence  for  plaintiff,  the  action  be- 
ing based  upon  a  contract  alleged  to  have  been  ma<le  with  plaintiff  after  her 
husband's  death. 

2.  Evidence  as  to  contents  of  lost  letters — When  it  is  clearly  shown  that  a  doc- 
ument has  been  lost  or  destroyed  parol  evidence  is  competent  to  prove  its- 
contents,  but  when  this  is  to  be  used  as  testimony  in  a  case  on  trial  it  is  the 
weakest  character  of  evidence,  and  should  be  received  with  caution  and 
weighed  with  care. 

As  the  only  testimony  in  this  case  against  the  estate  of  the  decedent  con- 
sists in  the  contents  of  lost  letters  proven  by  witnesses  who  knew  neither 
the  writer  por  his  handwriting  the  court  can  not  say  that  a  verdict  for  de- 
fendant is  not  sustained  by  the  evidence. 

8.  Impeachment  0/ verdict  by  jurors— Th^  affidavits  of  jur9rs  will  not  be  re- 
ceived to  explain  the  ground  of  their  verdict  or  to  question  its  validity 

J.  C.  B.  Sebree  for  appellant;  Victor  F.  Bradley  for  appellee. 

CONBAD   V.    JSNNETT,  Ao. 

Filed  March  9,  1892.     Appeal  from   Bracken  Chancery  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

Pleading— In  this  action  to  enforce  a  judgment  the  plaintiff  sought  to 
subject  a  sale  bond  payable  to  defendant.  One  to  whom  defendant  had  as- 
signed the  bond,  being  made  a  defendant,  filed  his  answer  alleging  that  the 
bond  had,  before  the  institution  of  the  suit,  been  assigned  to  him  for  a  val- 
uable consideration,  and  that  he  was  the  sole  and  bona  Jide  owner  thereof- 
Plaintiff  for  reply  denied  these  allegations  and  alleged  ^hat  if  such  an  as- 
signment was  made  it  was  without  consideration,  fraudulent  and  void.  No 
rejoinder  was  filed.  Held — That  the  affirmative  allegations  of  the  reply 
were  but  a  denial  of  the  allegations  of  the  answer,  and  no  further  pleadin^^ 
was  necessary. 

Ed.  Daum  and  H.  C.  Weaver  for  appellant ;  John  B.  Clarke  for  appel- 
lees. 
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Gorman  v.  Young,  &c. 
{Filed  Feb.  4,  1892— iV^o^  to  be  reported.) 

Vendor  and  vendee — Injunction  to  />rez>ent  collection  of  purchase  money — General 
warranty — Notice  of  defects  in  title — A  hnsband,  who  had  only  an  estate  by  the 
conrtepy  in  land  that  had  belonged  to  his  deceaned  wife,  conTeyed  it  in  fee- 
simple  to  a  purchaser,  with  covenant  of  (general  warranty;  the  purchaser 
was  put  in  possession  and  executed  his  note  for  the  purchase  money,  and 
the  assignee  of  the  note  recovered  judgment  by  default  on  it  against  the  pur- 
chaser. The  vendor  having  died,  the  purchaser  who  was  still  in  possession 
brought  this  action  to  enjoin  the  collection  of  the  judgment  against  him, 
to  rescind  his  contract  of  purchase  and  to  recover  damages  for  the  fraud 
practiced  upon  him  in  the  purchase.     Held — 

First — The  purchaser  holding  under  a  general  warranty  deed,  purporting 
to  convey  the  absolute  estate,  can  not,  in   the  absence   of  fraud  and  before    * 
an  eviction  under  a  paramount  title,  enjoin   the  collection  of  the  purchase 
money,  unless  some  special  ground  of  equitable  intervention  exists. 

Second — The  purchaser  from  the  records  and  otherwise  had  actual  notice 
of  the  defect  in  his  title  before  permitting  the  judgment  to  go  by  default 
against  himself,  therefore,  he  can  not  now  enjoin  the  enforcement  of  the 
judgment. 

Third — The  children  of  the  wife  are  the  only  persons  who  can  assert  any 
claim  to  the  land  against  the  purchaser,  and  the  pleading  admit  that  they 
have  received  from  their  father,  the  vendor,  much  more  by  way  of  advance- 
ments than  the  value  of  their  interest  in  the  land.  Under  chapter  63,  article 
1,  section  18,  General  Statutes,  these  children  can  not  recover  any  thing  from 
the  purchaser,  and  hence  he  holds  the  land  by  a  good  title. 

Scott  Walker  for  appellant. 

Sandidge  <&  Sandid]p:e  for  appellees. 

Appeal  ftom  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 
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Eliza  Allen,  the  wife  of  M.  C.  Allen,  was  the  owner  of  a  small 
tract  of  land,  conveyed  to  her  by  one  Hillis.  She  died  leaving  sev- 
eral children  and  descendants  of  deceased  ones.  After  her  death 
her  husband,  although  vested  with  no  right  in  the  land,  save  an 
estate  of  curtesy,  conveyed  it,  in  fee-simple  with  covenant  of  gen- 
eral warranty,  to  the  appellant,  R.  L.  Gorman,  for  |700,  for  which 
the  latter  gave  his  note  and  was  put  in  possession.  The  note  was 
assigned  by  Allen  to  the  appellee,  George  A.  Young.  Not  lon^ 
after  this  Allen  died,  and  in  a  short  time  Young  sued  Gorman  upor 
the  note.  The  latter  made  no  defense,  and  a  judgment  went  by  de- 
fault. Execution  issued  upon  it,  which  was  levied  upon  the  land, 
and  it  sold.  Young  becoming  the  purchaser  at  a  small  sura,  and  re- 
ceiving a  deed  from  the  sheriff. 

Gorman,  being  still  in  possession,  then  brought  this  action  to  re- 
scind the  contract  with  Allen  ;  enjoin  the  collection  of  the  judgment 
of  Young  upon  the  note,  and  to  recover  damages  fOr  alleged  fraud 
practiced  upon  him  in  his  purchase. 

The  heirs  and  administrator  of  Allen  were  made  defendants,  but 
the  action  was  dismissed  as  to  the  latter  for  the  want  of  a  demand 
of  claim,  with  proof  of  it,  before  the  bringing  of  the  suit. 

There  is  no  evidence  of  the  imputed  actual  fraud  upon  the  part  of 
Allen,  and  it  is  denied.    The  lower  court  dismissed  the  action. 

An  affirmance  is  asked  upon  three  grounds. 

Fii*st.  Because  Gorman  yet  holds  possession  under  a  deed  of  gen- 
eral warranty,  purporting  to  convey  the  absolute  title. 

Second.  Because  the  appellant  seeks  to  enjoin  a  judgment  at  law 
upon  a  ground  which  existed,  and  was  known  to  him  before  its 
rendition. 

Third.  Because  Eliza  Allen's  heirs  can  never  recover  the  land, 
they  having  received  from  her  husband,  M.  C.  Allen,  the  w^arrantor 
of  Gorman,  an  estate  by  way  of  advancement  more  valuable  than 
the  land. 

It  au)»ears  all  the  heirs  of  Eliza  Allen,  save  A.  W.  Rawls,  who  is 
an  infant,  have  released  their  right  to  Gorman  by  a  quit  claim  deed. 
He,  however,  has  a  small  interest,  and,  therefore,  the  title  has  not 
in  this  way,  been  entirely  perfected. 

Where  a  purchaser  holds  under  a  general  warranty  deed,  purport- 
ing to  convey  the  absolute  estate,  he  can  not,  in  the  absence  of  fraud 
and  before  an  eviction  under  a  paramount  title,  enjoin  the  collection 
of  the  purchase  money,  unless  some  special  ground  for  equitable  in- 
tervention exists.  Bumpus  v.  Piatner,  1  John  Chan.,  213 ;  Taylor 
V.  Lyon,  2  Dana,  276. 

The  vendee  must,  in  the  absence  of  a  special  reason  for  equitable 
protection,  rely  upon  the  contract  of  indemnity  contained  in  his 
deed. 

The  petition  ^vers  the  insolvency  of  M.  C.  Allen's  estate;  but 
this  is  denied  ;  and  there  is  no  evidence  relative  to  it. 

The  deed  from  Allen  to  the  appellant  described  the  land  as  the 
same  which  had  been  conveyed  to  Eliza  Allen.  Issue  was  joined  in 
the  pleadings,  whether  the  appellant  knew  of  the  defect  in  the  title 
before  judgment  went  for  the  purchase  money;  but  his  own  testi- 
mony shows  he  had  actual  notice  of  it,  aside  from  the  recital  of  his 
deed,  which  did  not,  perhaps,  necessarily  charge  him  with  it;  but 
an  examination  of  the  proper  records  as  to  the  title  would  have 
shown  it.  A  hardship  may  exist  as  to  the  appellant,  and  does  likely, 
in  view  of  the  land  having  been  sold  for  but  a  small  portion  of  the 
purchase  money ;  but  if  so,  it  is  the  result  of  his  own  negligence. 

The  only  defect  in  the  title  set  up  by  the  appellant  is  tHat  the  wife 
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owned  the  land  in  fee,  and  not  the  husband.  This  is  true ;  but  her 
descendants  are  the  only  persons  who,  for  this  reason,  could  re- 
<jover  it. 

The  answer  avers  they  received  from  the  husband,  by  way  of  ad- 
vancement, much  more  than  the  value  of  this  land, "and  sets  out 
specifically  the  amount  received  by  each,  including  A.  W.  Bawls. 

The  reply  of  the  appellant  is,  that  **  he  does  not  know,  and  has 
no  knowiedgejof  ascertaining,  how  much  money  M.  C.  Allen  ad- 
vanced. *  *  *  *  It  may  be  true  that  M.  C.  Allen  may  have 
advanced  his  children  enough  in  dollars  and  cents  to  make  up  in 
value  this  piece  of  land." 

This  is  not  a  sufficient  denial.  By  section  113  of  the  Civil  Code, 
matters  not  presumptively  within  the  knowledge  of  the  party  must 
either  be  denied  flatly  by  him,  or  else  he  must  deny  tliat  he  has  suf- 
ficient knowledge  or  information  to  form  a  belief  a's  to  them. 

Under  our  statute  a  deed,  purporting  to  pass  a  greater  interest 
than  the  grantor  owns,  is  valid  as  to  his  actual  interest,  whatever  it 
may  be;  and  chapter  63,  article  1,  section  18,  of  the  General  Stat- 
utes, provides:  **  If  such  deed  *  *  *  contain  a  general  warranty 
of  the  estate  it  purports  to  convey,  and  there  shall  be  a  claimant  of 
the  land  who  has  received  any  estate,  real  or  personal,  by  gift,  ad- 
vancement, descent,  devise  or  distribution  from  the  vendor,  such 
claimant  shall  be  barred  of  recovery  to  the  extent  of  the  value  of 
the  estate  so  devised.'^ 

The  deed  from  M.  C.  Allen  to  the  appt^llant  contains  a  covenant 
of  general  warranty.  It  is  an  admitted  fact,  under  the  pleadings, 
that  the  only  heir  of  Eliza  Allen,  who  has  not  relinquished  by  quit 
<;laim  deed  to  the  appellant,  has  received  more,  by  way  of  advance- 
ment, from  M.  C.  Allen  than  the  value  of  his  small  interest  in  this 
land.  Indeed,  this  is  admitted  as  true  of  all  the  heirs.  They  were, 
therefore,  under  the  statute,  barred  of  a  recovery. 

There  is  no  brief  on  file  for  the  appellant,  but  we  perceive  no 
ground  for  a  reversal. 

Judgment  affirmed. 


Treadway,  &c.  v.  Pharis'  adm'r,  <&c. 
{Filed  Feb.  4,  1892— A^o^  to  be  reported.) 

\.  Judgments — Siibro,s[aiion — Husband  and  wife — Judgment  enforcing  a  lien 
-on  a  wife^s  land  and  ordering  its  sale,  having  been  rendered,  the  husband, 
for  the  purpose  of  saving  the  land  if  possible,  induced  the  wife's  father  to 
become  his  surety  on  a  loan  for  a  sum  sufficient  to  satisfy  the  judgment, 
agreeing  to  assign  the  judgment  to  the  father  to  indemnify  him  as  surety. 
The  father  was  compelled  to  pay  the  loan  and  seeks  to  enforce  the  judgment 
that  was  assigned  to  him.  ^e'/c/— That  he  is  entitled  to  be  subrogated  to  the 
lien  of  the  judgment  creditor  whose  debt  he  satisfied  and  it  is  immaterial 
whether  or  not  the  wife  consented  that  the  judgment  should  be  assigned  to 
her  father  to  secure  him  as  surety. 

2.  Same — Revivor — The  judgment  was  assigned  to  the  father  before  his 
-death  and  mote  than  a  year  thereafter  his  administrators  filed  a  petition  in 
the  case  alleging  the  death  of  the  father,  and  that  the  debt  remained 
unpaid  and  asking  an  enforcement  of  the. judgment  in  their  favor.  Defend- 
ant moved  to  strike  the  case  from  the  docket  bocause  it  had  not  been 
revived  in  a  year  from  the  father's  death.  Held — The  motion  should  be 
K>verruled;  there  was  no  action  to  revive  but  the  administrators  had  a  right 
fto  have  the  judgment  enforced.  ^^  , 
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S.  Pleading — Insufficient  traverse — An  allegation  by  a  pleader  that  "he  does- 
not  know  and  has  no  knowledge  of  ascertaining  how  maoh  money  C.  M. 
Allen  advanced.  ^  *  *  It  may  be  trae  that  C.  M.  Allen  may  have  adVanced 
his  children  enough  in  dollars  and  cents  to  make  np  in  valce  this  piece  of 
land,"  is  an  insufficient  statement  that  the  pleader  has  not  sufficient  knowledge 
or  information  to  form  a  belief  concerning  the  facts  mentioned. 

H.  M.  Woodford,  J.  H.  Hazelrigg  and  W.  M.  Beckner  for  appeU 
lants. 

Leeland  Hathaway  and  A.  B.  White  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  testimony  in  this  case  leaves  no  doubt  as  to  the  propriety  of 
the  judgment  below. 

Prior  to  the  month  of  July,  1885,  the  Exchange  Bank  of  Mt.  Ster- 
ling and  Louisa  Lane,  by  separate  actions  instituted  in  the  Mont- 
gomery Circuit  Court,  subjected  a  tract  of  66  acres  of  land  belonging' 
to  Amanda  M.  Tread  way  to  the  payment  of  two  purchase  money 
notes  of  $875  each.  The  judgment  was  by  default,  and  the  land 
ordered  to  be  sold. 

After  this  judgment  W.  M.  Pharis,  the  father  of  Mrs.  Treadway, 
paid  off  the  judgment  in  favor  of  the  Exchange  Bank,  and  had  the 
same  assigned  to  him.  He  also  paid  off  the  judgment  in  favor  of 
D.  W.  and  L.  R.  Lane,  and  had  the  same  a?«igned  for  his  benefit. 

After  these  judgments  had  been  rendered  and  assignments  made^ 
iMartha  Ann  Treadway  recovered  a  judgment  that  was  adjudged  a 
lien  for  $1,0()0.    This  judgment  was  rendered  in  1886. 

It  seems  that  the  land  was  sold  by  the  commissioner  to  satisfy  the 
two  judgments  that  had  been  assigned  to  Pharis,  and  without  re- 
gard to  the  lien  of  Mrs.  Treadway,  as  it  seems  she  had  not  made  the 
judgment  lien  holders  parties  to  her  action.  The  sale  made,  how- 
ever, was  set  aside,  and  in  July,  1886;  the  action  of  Mrs.  Treadway, 
in  which  she  had  recovered  her  judgment,  was  consolidated  with  the 
other  two  actions  in  which  judgments  had  been  rendered,  and  an 
order  made  directing  a  sale  of  the  land  to  satisfy  all  three  of  the 
judgments.  Two  or  more  sales  of  this  land  were  made  under  this- 
iudgment  embracing  the  three  liens,  but  each  sale  set  aside,  and  the 
land  ordered  to  be  rented  out. 

On  the  25th  of  March,  1887,  Pharis,  the  assignee  of  the  two  judg- 
ments assisfned  him  by  the  bank  and  Lane,  died.  In  December, 
1888,  the  Montgomery  Circuit  Court  being  then  in  session,  the  ad- 
ministrators of  W.  M.  Pharis  filed  their  i>etition  in  the  consolidated 
cases,  alleging  the  death  of  Pharis;  their  qualification  as  adminis- 
trators ;  their  right  to  the  judgments,  by  reasons  of  the  aasignment, 
the  non-payment,  &c.  They  were  substituted  to  the  rights  of  the 
original  judgment  creditors,  and  a  judgment  finally  rendered  direct* 
ing  the  land  sold  to  pay  the  two  judgments. 

When  the  administrators  filed  their  petition  the  appellants,  and 
especially  Amanda  Treadway,  filed  an  answer,  in  which  she  all^^ 
that  the  two  judgments  in  favor  of  the  bank  and  Lane  that  had  been 
assigned  to  her  father  were  satisfied  by  the  money  of  her  husband, 
and  the  lien  having  been  released  In  this  manner,  her  husband  had 
no  right  to  consent  to,  or  authorize,  the  assignment  to  her  father  in 
any  manner  so  as  to  affect  her  rights,  and,  if  this  defense  is  sustained 
by  the  testimony,  the  lien  was  extinguished. 

It  is  evident  from  the  proof  in  the  case  that  the  husband  had  but. 
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little,  if  any,  credit,  and  was  endeavoring  to  save  his  wife's  home 
by  soliciting  aid  from  others.  That  he  did  solicit  his  father-in-law 
to  go  upon  his  papers  for  $2,000,  and,  hy  reason  of  the  latter's  credit, 
the  money  was  obtained  from  one  of  the  banks  at  Winchester.  The 
husband  first  signed  the  note*  and  then  Pharis,  but  with  the  distinct 
understanding  that  the  money  was  to  be  applied  to  the  payment  of 
the  two  judgments,  and  Pharis  was  to  have  them  assigned  to  him 
to  secure  him  in  his  liability  on  this  paper. 

The  check  from  the  Winchester  bank  was  made  payable  to  Pharis 
#or  the  amount,  and  that  check  deposited  in  the  bank  at  Mt.  Ster- 
ling to  the  credit  of  Pharis,  and  when  the  assignments  were  made 
the  checks  were  given  by  Pharis  to  the  judgment  creditors. 

Pharis,  his  son  and  the  husband,  Sam'l  P.  Treadway,  were  in  Mt. 
Sterling  on  the  day  of  the  assignment,  and  for  the  purpose,  as  the 
-evidence  plainly  shows,  of  carrying  out  to  the  letter  the  agreement 
between  them,  and  this  they  did,  and  for  the  reason,  as  the  sequel 
discloses,  Pharis  would  have  the  money  to  pay  that  had  been  bor- 
rowed from  the  bank.  He  paid  a  part  of  it  before  he  died,  and  his 
Administrators  have  paid  the  balance  since.  It  is  contended  that  all 
this  was  done  without  the  knowledge  or  consent  of  the  wife,  and, 
therefore,  the  payment  of  the  judcrment  released  the  lien.  We 
think  it  immaterial  whether  the  wife  consented  or  not,  the  husband 
had  the  right  to  act  for  her  in  the  effort  to  relieve  this  land  of  the 
burden  upon  it.  It  had  to  be  removed  or  the  land  sold,  and,  while 
he  had  no  power  to  increase  the  burden,  having  obtained  this  money, 
^s  the  proof  shows  he  did,  with  the  understanding  that  Pharis,  her 
father,  was  to  have  the  judgments  assigned  him,  she  must  abide  the 
result.  All  she  is  required  to  do  is  to  pay  the  judgments,  and  that 
such  was  the  agreement  there  is  no  doubt,  and,  besides,  the  proof 
conduces  to  show  that  the  wife  knew  of  the  arrangement.  Her 
Icnowledge,  however,  is  immaterial.  The  fact  that  the  money  was 
-obtained  on  her  father's  credit,  with  the  agreement  already  stated, 
and  his  payment  of  the  borrowed  money,  entitles  his  personal  rep- 
resentatives to  the  relief  given. 

There  was  a  motion  to  strike  the  action  from  the  docket,  because 
-no  revivor  had  been  had  within  a  year  from  the  qualification  of  tbe 
-administrators,  or  from  the  time  the  action  could  have  been  revived, 
^nd  lengthy  briefs  filed  on  the  subject. 

There  was  no  action  to  revive.  The  cause  of  action  had  been  re- 
<luced  to  a  judgment,  and  all  the  personal  representatives  of  Pharis 
had  to  do  was  to  have  the  record  show  that  the  judgment  was  for 
their  benefit.  The  plaintiffs  in  the  judgment  are  all  alive.  The  de- 
fendant-^  seem  to  be  living,  and  we  find  nothing  in  the  record  from 
-W^hich  this  discussion  of  revivor  springs. 

The  appellees,  the  personal  representatives  of  Pharis,  filed  a  peti- 
-tion  explaining  the  manner  in  which  their  intestate  became  entitled 
to  these  judgments  after  they  had  been  rendered,  and  this  gave  the 
Appellants  the  opportunity  of  showing  that  the  money  was  paid  by 
the  husband  and  not  by  the  father,  and  this  branch  of  the  case  hav- 
ing been  already  discussed,  it  only  remains  to  affirm  the  judgment. 

Judgment  affirmed. 

Judge  Holt  not  sitting. 
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Palmer  <fe  Bowman  v.  Mt.  Sterling  National  Bank,  &c^ 
(Filed  Feb.  4,  1S^2— Not  to  be  reported.) 

1.  Parties  to  actions — A  bank  instituted  suit  against  the  maker  of  a  note^ 
which  it  alleged  had  been  endorsed  to  and  discounted  by  it.  The  ownership 
of  the  bank  being  denied  by  the  answer,  the  plaintiff  by  amended  petition 
made  the  payee  a  party  plaintiff,  and  alleged  that  it  held  the  note  as  collat- 
eral security  for  a  debt  of  the  payee  to  it,  which  had  not  been  paid.  Na 
evidence  concerning  the  title  of  the  bank  to  the  note  was  produced  on  the 
trial.  Held — That  the  bank  had  a  right  to  maintain  the  action  and  recover 
judgment,  the  endorsement  on  the  note,  which  was  filed  with  the  pleadingSt- 
beiug  sufficient  evidence  of  its  title. 

2.  IVarnxnty  of  soituttncss  oj  iou> — Instructions — On  the  trial  of  a  case^ 
where  the  sole  issue  was  whether  one  of  the  owners  of  a  cow  warranted  her 
to  be  a  breeder  before  defendants  purchased  her,  an  instruction  that  if  the^ 
jury  believed  the  cow  was  represented  and  warranted  to  bo  a  breeder,  they  must 
find  for  defendants,  was  not  misleading,  and  did  not  require  the  jury  to 
find  that  there  was  both  a  reprsentation  and  a  warranty. 

3.  Same — It  was  alleged  that  the  cow  was  the  joint  or  partnership  property 
of  two  owners,  and  the  evidence  clearly  showed  that  she  did  belong  to  the 
two  parties;  an  instruction  that  if  the  cow  -^o.^  partnership  property  and  there 
was  a  warranty  by  the  owners,  then  the  verdict  must  be  for  defendants,  was- 
not  erroneous  as  the  jury  could  not  have  made  any  distinction  between 
joint  ownership  and  a  partnership  in  the  cow. 

4.  NtTiU  trial — Cuinuiative  evidence — Tlie  jury  found,  and  the  evidence^ 
showed,  that  there  Was  no  warranty  of  soundness.  On  the  motion  for  a 
now  trial  newly  discovered  evidence  was  alleged  by  defendants,  conducing 
to  show  that  the  seller  knew  the  cow  was  unsound  before  the  s«le.  Held — 
The  evidence  was  at  best  m-^rely  cumulative  and  could  not  have  changed  the^ 
verdict  as  to  the  warranty,  and,  therefore,  a  new  trial  was  properly  refused. 

W.  A.  Sudduth,  White  &  Brooks,  Turner  &  Son  and  Peters  &  Ty- 
ler for  appellants. 

H.  L.  Stone  and  Lewis  Ap person  for  appellees. 

Appeal  from  Montgonnery  Circuit  Court. 

Opinion  of  the  court  by  Judg:e  Pryor. 

Palmer  &  Bowman  purchased  at  an  auction  sale  of  blooded  cattle- 
belonging  to  the  Ilamiltons,  a  cow  for  which  they  ajjreed  to  pay 
$6,200  in  twelve  months.  The  sum-  was  divided  into  two  notes  of 
$3,100  each,  one  of  the  notes  made  ptiyable  to  the  administrator  of 
James  C.  Hauiilton,  who  owned  a  one-half  interest.  The  appellants- 
refused  to  pay  the  note  because,  as  they  allege,  the  cow  was  barren 
and  worthless  to  them  except  for  beef.  The  Mt.  Sterling?  National 
Bank  instituted  this  action  <m  the  paper,  alleging  that  it  had  dis- 
counted the  paper  before  maturity  and  had  the  note  indorsed  by  the 
holder. 

The  defense  was,  that  the  bank  had  no  interest  whatever  in  the 
paper,  with  the  further  defense  in  which  it  is  alleged  that  the  owner 
represented  and  warranted  the  cow  to  breed,  and  then  in  calf  by  a 
noted  bull,  that  she  would  not  breed  and  was  not  in  calf  as  repre- 
sented, but  was  worthless. 

The  bank  amended  its  petition  in  which  it  is  stated  that  it  was^ 
not,  in  fact,  the  owner  of  the  paper,  but  the  same  being  negotiable- 
was  taken  and  held  by  it  as  a  collateral  to  indemnify  the  bank  for  a 
debt  owing  it  by  the  intestate;  that  the  paper  had  been  endorsed 
in  the  regular  course  of  business  and  was  held  as  an  indemnity.    The 
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administrator  of  Hamilton  is  also  united  as  a  party  plaintiff  in  the 
action.  The  case  went  to  trial  on  the  iasue  as  to  the  warranty  of 
soundness,  with  a  verdict  and  judginent  for  the  plaintiffs.  The  tes- 
timony for  the  defense  conduced  to  snow  the  cow  to  be  worthless 
except  for  beef,  and  Bowman,  one  of  the  obligors,  established  the 
warranty  alleged.  It  appears  that  the  Hamiltons  had  a  large  sale 
of  this  blooded  stock,  and  in  the  catalogue  of  the  cattle  to  be  sold 
it  was  expressly  state<l  that  the  administrator  would  not  warrant 
any  of -the  cattle  sold  except  as  to  title  and  pedUjree. 

This  fact  was  known  and  so  proclaimed  by  the  auctioneer.  Bow- 
man says,  however,  that  while  the  cow  was  being  sold  A.  C.  Ham- 
ilton, a  joint  owner,  said  to  him  that  if  he  would  buy  her  he  would 
warrant  the  cow  to  breed.  That  she  was  then  in  calf,  &c.  This 
Hamilton  denies  and  saj's  no  warranty  whatever  was  made. 

In  this  Hamilton  is  corroborated  by  Harding,  who  says  he  was 
clerk  of  the  sale  and  heard  the  conversation  between  Bowman  and 
Hamilton,  in  which  Hamilton  agreed  to  give  longer  time  but  re- 
fused to  warrant  the  cow  to  be  in  calf  or  a  breeder.  Bowman  is  not 
corroborated  in  any  manner  except  by  Anderson,  who  says  that  he 
saw  Bowman  approach  Hamilton,  who  was  on  the  stand  during  the 
bidding,  and  a  conversation  tooft  place  between  them  but  what  was 
stated  by  either  he  did  not  hear.  80  the  preponderance  of  the  tes- 
timony on  the  issue  of  the  alleged  w^arranty  is  with  the  plaintiff. 

In  the  first  place  the  bills  gave  notice  that  no  warranty  would  be 
made.  Hamilton  and  Plarding  both  swear  that  at  the  time  spoken 
of  by  Bowman,  Hamilton  refused  to  warrant  the. cow,  and  besides 
Bowman  gave  this  negotiable  paper  and  obtained  no  evidence  what- 
ever of  any  warranty  in  the  form  of  a  writing,  that,  as  he  says, 
formed  a  part  of  a  contract  of  so  much  importance  to  the  parties. 

The  testimony  further  shows  that  the  cow  had  two  calves  prior  to 
the  sale  made  to  the  appellees.  It  is  argued,  however,  that  the  in- 
struction given  to  the  effect  that  if  the  jury  believed  the  cow  was 
representt»d  and  warranted  to  be  a  breeder  they  must  find  for  the 
defendants,  &c.,  was  misleading,  because  the  jury  might  have  sup- 
posed that  before  they  could  find  for  defendants  they  must  believe 
there  was  both  a  representation  and  a  warranty  when  there  was 
only  a  warranty.  We  think  a  jury  of  any  intelligence  could  not 
have  been  misled  by  the  instruction.  The  sole  question  was, 
whether,  when  Bowman  approached  Hamilton  on  the  stand  of  the 
auctioneer  there  was  a  warranty  made  by  Hamilton.  The  jury  un- 
derstood the  Issue  and  the  instruction  can  not  be  held  erroneous.  It 
is  alleged  in  the  answer  that  the  cow  was  owned  jointly  or  in  part- 
nership by  James  C.  &  A.  L.  Hamilton,  and  the  jury  was  told  that 
if  they  believed  the  cow  was  the  partnership  property  of  the  two 
Hamiltons,  and  there  was  a  warranty  by  the  owners  on  the  day  of 
the  sale,  &c.,  they  must  find  for  the  (Jefendants  on  this  considera- 
tion. 

It  is  said  that  if  the  cow  was  owned  jointly  the  warranty  of  A.  L. 
Hamilton  is  as  much  binding  as  if  partnership  property.  There- 
fore, the  instruction  led  the  jury  to  believe  if  the  cow  was  owned 
jointly  and  not  as  partners  the  defense  could  not  avail.  We  per- 
ceive nothing  in  the  objection.  It  was  conceded  that  the  cow  be- 
longed to  the  two  Hamiltons,  and  the  jury  could  have  made  no 
distinction  between  a  joint  interest  and  an  interest  as  part- 
ners, the  sole  question  being,  did  A.  L.  Hamilton  warrant  the  cow  , 
to  breed? 

On  the  motion  for  a  new  trial  the  appellants  produced  the  affi- 
davit of  one  Marshall  Johnson,  who  states  that  he  worked  for  the 
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Hamiltons  six  years;  that  he  knew  the  cow;  she  had  one  calf  in  June, 
1882.  After  that  she  was  sent  to  Alexander's  to  be  bred,  and  after 
she  was  brou^fht  home  he  saw  tjne  cow  standing  as  if  she  was  about 
toloseher  calf,  and  called  Hamilton's  attention  to  tiie  cow's  condi-' 
tion  and  he  remarked,  it  was  too  bad.  The  cow  never  dropped  a 
calf  after  that  time  on  Hamilton's  place.  This  evidence  was  at  best 
cumulative  and  could  not  have  changed  the  verdict  on  the  issue  as  to 
the  warranty,  as  it  is  manifest  from  the  proof  that  no  warranty  was 
made. 

Another  reason  for  a  reversal  is  urged.  It  is  said  there ^is  no  evi- 
dence that  the  bank  held  the  paper  as  collateral,  and  having  no  in- 
terest in  the  cause  of  action,  and  no  right  to  institute  the  proceeding, 
could  not,  by  an  amendment,  make  the  real  party  in  interest  a  co- 
plaintiff  and  then  proceed  to  a  trial  or  judgment.  This  position  is 
tenable  where  there  is  nothing  showing  any  right  or  interest  in  the 
original  plaintiflF.  But  here  the  bank  exhibits  the  note  with  the  in- 
dorsement of  the  owner,  and  alleges  that  it  was  held  as  a  collateral. 
The  real  owner  is  there  united  as  plaintiff  in  the  same  amendment 
where  the  right  of  the  original  plaintiff  to  sue  is  set  forth.  The 
possession  of  the  note  is  evidence  of  the  right,  and  while  there  is  no 
proof  as  to  the  paper  being  held  as  a*  collateral,  the  defense  has  been 
neard  on  the  issue  maae  by  the  answer,  and  the  possession  of  the 
note  in  the  first  place  by  the  bank,  with  the  averment  of  the  inter- 
terest  of  the  bank  in  the  amended  pleading  in  which  Hamilton's 
administrator  is  made  a  co-plaintiff,  is  sufficient  to  establish  the 
bank's  right  to  sue  in  the  first  instance,  but  not  having  a  perfect 
title  should  have  made  Hamilton's  administrator  a  party  plaintiff 
or  defendant,  and  this  having  been  done  by  the  amended  pleading 
we  perceive  no  error  on  that  ground. 

Judgment  affirmed. 

Judge  Holt  not  sitting. 


K.  C.  Ry.  Co.  v.  Commonwealth. 

(lulled  Feb.  4.  1892— A^o^  to  be  reported.) 

Act  iequiring  wntchman  at  mi/road  crossing  constUutional — The  act  reqairing 
the  K.  C.  Railroad  Co.  to  keep  a  watchman  at  the  crossing  of  its  road  with 
the  Lezinf^ton  and  Cynthiaua  turnpike,  is  a  constitutional  exercise  of  its 
police  powers  by  the  Legislature.  The  act  is  not  invalid  as  partial  legisla- 
tion, nor  does  it  discriminate  against  the  K.  C.  road. 

Breckinridge  &  Shelby  for  appellant. 

Wm.  J.  Hendrick  and  R.  Reid  Rogers  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  Legislature  passed  an  act  imposing  a  penalty  on  the  appellant 
in  the  event  it  failed  to  keep  a  watchman  where  its  track  crosses  the 
Lexington  and  Cynthiana  turnpike.  The  act  also  requires  a  per- 
formance of  this  duty.  The  company  neglected  or  refused  to  com- 
ply with  this  statute,  and  on  a  hearing  where  the  law  and  fact.^  were 
submitted  to  the  court  cthe  company  having  been  indicted)  the  pea- 
alty  was  enforced. 
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The  oase  is  hnwiglit  here  by  the  eompftny  on  the  grround  that  such 
legislation  is  partial  and  discriminates  agfainst  its  road  and  in  favor 
of  like  roads  m  the  State.  There  is  no  plainer  proposition  than  the 
power  of  the  Legrislature  to  rej^ulate  cjorporations,  such  as  that  of  the 
appellants,  in  order  to  provide  for  the  public  safety.  Flajrmen  may 
be  required  to  be  stationed  at  dangerous  places  or  crossinirs  where  it 
is  deemed  necessary  to  the  security  of  those  traveling: either  upon  the 
highway,  where  the  railroad  crosses  it,  or  on  the  train.  It  is  a  po- 
lice regulation  that  is  never  surrendered  by  the  State,  and  for  a  vio- 
lation of  such  laws  enacted  for  the  benefit  of  the  public  and  to  insure 
«afety  in  travel  the  company  will  be  held  liable,  both  in  civil  and 
penal  prooeedings.    Con.  Limitation,  9th  Ed.,  716. 

The  Legfislature  can  not  be  said  to  be  partial,  as  the  danger  attend- 
ing travel  at  the  particular  place  may  require  more  care  and  watch- 
fulness than  at  points  on  the  same,  or  on  other  roads.  It  is  only 
where  the  danger  exists  that  such  regulation  for  the  public  security 
may  be  exercised.  It  is  said  that  the  regulation  is  unreasonable.  This 
may  be,  but  if  so,  we  find  nn  evidence  in  the  record  showing  such  a 
state  of  case,  and  in  the  absence  of  such  testimony  the  legislative 
Judgment  must  prevail. 

Judgment  affirmed. 


Keynolds  v.  Reynolds. 
(Filed  Feb,  6,  1892.) 

1.  DecedenVs  estate — Cousuieratiou  of  note  exe(Uteti  by  a  fothi'v  to  his  daui-hfer — 
A  wife  permitted  her  husband  to  take  posseBsion  of  the  purchase  money 
derived  from  a  sale  of  her  laud,  but  directed  him  to  pay  §500  of  it  to  their 
daughter.  Aa  the  daughter  had  no  immediate  use  for  the  money  she  per> 
mitted  the  father  to  retain  ii  and  he  executed  his  note  for  the  amount  to  the 
daughter.  The  daughter  now  asserts  the  note  as  a  claim  against  her  father's 
estate,  and  it  is  held  that  the  claim  is  a  valid  one. 

2.  Same — Gtianiinn's  accounts— Aitvaucemeuts — The  father  was  guardian  of 
the  daughter  to  whom  a  devise  had  beem  made  for  the  purpose  of  educating 

•  her.  lu  the  settlement  of  his  accounts  as  guardian  he  did  not  char^je  his 
daughter  with  the  whi>le  sum  expended  by  him  for  her  education.  Held — 
The  father  had  a  right  to  charge  his  daughter  for  her  education  oi  not  as  he 
pleased,  and  his  settlement  is  conclusive  of  his  purpose  in  this  respect,  and 
hence  the  daughter  will  not  be  char>jed  with  any  part  of  the  sum  paid  by 
ber  father  for  her  education  as  nn  advancement  to  her. 

8.  Right  of  child  to  charge  parent  for  services  ajter  l>eioihiiiii  of  full  age — When 
a  child}  after  arriving  at  full  age,  continues  t(»  reside  with  her  parents  and 
to  take  care  of  them,  the  law  will  not  raise  any  presumption  of  a  promise 
on  the  part  of  the  parent  to  pay  for  such  services.  Nor  does  a  statement 
of  the  parent  to  a  daughter,  that  she  should  be  paitt  well  for  her  sen'ices,  evi- 
dence or  amount  to  a  promise  or  contract  on  the  part  of  the  parent  to  pay 
for  such  services 

4,  Advancements — The  amount  a  father  paid  as  surety  of  his  son  will  be 
•charged  to  the  son  as  an  advancement  in  the  settlement  of  a  father's  estate, 
there  being  no  evidence  the  father  ever  considered  the  amount  paid  as  a 
debt  dae  him  by  the  son. 

T.  C.  Campbell,  J.  G.  Hickman,  G.  S.  Wall  and  E.  L.  Worthing- 
ton  for  appellant. 

Cochran  A  Son,  Wadsworth  &  Son  and  E.  W.  Hines  for  appellee. 

Appeal  from  Mason  Circuit  Court. 
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Opinion  of  tiie  court  by  Jud^e  Pryor. 

The  record  in  this  case  is  so  volumnious  by  reason  of  the  mass  of 
irrelevant  and  incompetent  testimony  found  in  it  as  to  require  ex- 
haustive briefs  in  the  discussion  of  the  family  history  of  the  liti- 
gants. 

It  is  an  unfortunate  domestic  trouble,  and,  without  tracing  its 
origin  to  those  responsible  for  the  litigation,  we  will  proceed  at  once 
to  determine  the  questions  involved  of  which  this  court  should  take 
cognizance. 

G.  Y.  Reynolds  died  intestate  in  the  year  1885.  Pie  left  his  widow 
and  several  children  and  grandchildren  surviving  him. 

Ella  Reynolds,  a  daughter,  brought  this  action  against  the  admin- 
trator  and  heirs  for  a  settlement  of  the  estate  and  for  the  purpose  of 
ascertaining  the  advancements  made  by  the  intestate  to  his  children. 
The  daughter  and  plaintiff  in  the  action  (appellee  here)  claims  that 
her  father  died  indebted  to  her  in  various  sums. 

One  of  the  claims  is  evidenced  by  a  promissory  note  of  tlie  intes- 
tate, executed  to  his  daughter  for  $500  with  interest  from  the  18th  of 
February,  1884.  The  second  claim  is  for  $837.11  with  interest  from 
April  Otii,  1871,  balance  due  the  daughter  on  a  settlement  by  her 
father  of  his  accounts  as  statutory  guardian.  The  third  claim  is  for 
J^^,500,  services  rendered  by  the  daughter  to  her  family,  after  she 
became  of  age,  for  about  fourteen  years. 

The.>e  .several  claims  are  contested  by  the  brothers  and  the  admin- 
istrator. 

The  court  below  allowed  the  first  and  second  claims  and  allowed 
on  the  claim  for  services  the  sum  of  $500. 

We  have  no  difficulty  in  sustaining  the  judgment  as  to  the  claim 
of  ^500  for  which  the  note  was  executed.  That  it  was  executed  by 
the  father  to  the  daughter  is  not  questioned,  but  the  contention  is 
that  there  was  no  consideration  for  it,  and,  if  a  gift,  the  money  for 
which  it  was  executed  was  never  delivered  to  the  daughter;  in  other 
words,  that  the  gift  was  never  executed,  and  the  money  in  fact  be- 
longed to  the  father.  The  mother  of  the  plaintiff  .owned  a  tract  of 
land  that  was  sold  by  herself  and  husband,  and,  when  the  money 
was  paid,  the  mother  gave  to  one  of  the  sons  ^500  of  the  money, 
and  requested  her  husl)and  to  give  $500  of  it  to  the  daughter.  The 
money  was  in  the  father's  possession  at  the  time,  as  he  seems  to 
have  collected  it  when  this  <listribution  was  had.  The  daughter 
had  no  use  for  it,  and  the  father  gave  to  the  daughter  his  note  for 
the  money.  What  reason  is  there  for  depriving  the  wife  of  the  in- 
testate from  disposing  of  the  proceeds  of  her  own  land  by  the  con- 
sent of  her  husband?  His  having  possession  of  the  money  can  make 
no  difference.  The  husUind  has  consummated  the  wishes  of  the 
wife  by  executing  the  note,  and  there  is  no  rule  of  law  or  equity 
that  would  take  it  from  her.  The  moment  the  note  was  executed 
and  delivered,  which  seems  to  have  been  done  at  the  time  the  first 
purchase  nioney  note  was  collected,  the  father  of  the  plaintiff  be- 
came indebted  to  her  in  the  sum  mentioned.  Suppose,  as  is  urged 
by  the  defense,  the  husband  had  the  money  in  his  own  pocket,  the 
proceeds  of  ihe  sale  of  this  land,  it  was  then  not  necessary  there 
should  have  been  an  actual  delivery  of  the  money  to  the  daughter 
by  him  and  then  a  reloaning  back  to  the  father.  He  says  to  the 
mother  or  the  daughter,  I  will  execute  to  my  child  my  note  for  the 
money  as  she  has  no  immediate  use  for  it,  and  does  in  fact  execute 
and  deliver  to  her  the  paper.  It  then  becom«4  valid  and  binding  on 
all  the  parties  and  the  lather  recognizing  his  liability  to  the  daughter^ 
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in  a  conversation  with  his  brother  not  .long  prior  to  his  death,  spoke 
of  this  note  and  his  purpose  to  pay  it. 

The  statement  made  by  the  mother  that  the  $1,000  given  the 
daughter  after  the  husband's  death  was  based  on  the  belief  that  she 
had  never  received  the  $500,  and  that  belief,  induced  by  the  repre- 
sentations of  the  daughter,  it  seems  to  us,  was  an  afterthought. 

The  note  for  ISOO  was  exhibited  to  the  appellant  or  the  adminis- 
trator before  this  money  was  advanced  or  given  by  the  mother,  and 
the  daughter's  statement  as  to  the  conversation  w  ith  her  mother  is 
corroborated  by  all  the  circumstances  connected  with  the  case. 

It  was  easy  for  the  old  lady,  in  her  advanced  years  and  after  she 
had  become  hostile  to  her  daughter  by  reason  of  this  litigation,  to 
imagine  that  the  $1,000  was  all  the  daughter  was  entitled  to  from 
her  estate  and  to  prevent  the  recovery  of  a  claim  she  doubtless 
thought  ought  not  to  be  paid.  That  this  daughter  contributed  much 
to  the  comfort  and  happiness  of  both  her  father  and  mother  iu  their 
declining  years,  is  shown  by  all  the  testimony  save  those  directly 
interested  in  this  litigation.  She  was  not  only  kind  and  affectionate 
to  her  parents  but  took  charge  of  the  household  affairs.  Her  mother 
was  afflicted  with  rheumatism  and  unable  to  walk  or  exert  herself, 
and  all  the  labor  of  housekeeping,  connected  with  the  making  of 
the  clothing  for  both  her  father  and  mother,  devolved  on  her,  and 
this  record  shows  a  devotion  to  her  family  by  that  daughter  in  ad- 
ministering to  all  their  wants  that  is  seldom  witnessed,  and  no 
doubt  induced  the  mother  to  give  to  this  daughter  the  $1,(K)0  after 
the  death  of  the  father  and  husband.  The  chancellor  properly 
allowe<l  this  claim. 

As  to  the  claim  of  a  balance  due  on  the  settlement  of  the  father's 
accounts  as  guardian  the  record  speaks  for  itself.  The  settlenjent 
shows  the  indebtedness  and  the  effort  to  diminish  the  amount  by 
showing  at  this  late  day  that  the  father  made  larger  expenditures 
than  he  is  creditetl  by,  will  not  avail. 

It  was  the  duty  of  the  father  to  educate  his  child,  and  his  province 
when  he  settled  his  accounts  to  claim  or  disclaim  credits,  and  it  is 
evident  he  intended  this  as  a  full  settlement  as  between  himself  and 
daughter.  The  money  that  passed  to  his  hands  as  guardian  had 
been  devised  to  his  daughter  by  her  uncle  for  purposc»s  oi  education^ 
still  the  father  was  not  n  quired  to  expend  it  all  in  that  way,  and  if 
he  saw  proper  to  make  this  devise  to  his  daughter,  pay  only  its 
proportion  of  the  burden,  it  was  his  right  and  duty  to  do  so. 

The  father  was  a  man  of  means,  although  he  subsequently  became 
involved,  still  the  obligation  on  him  to  provide  means  for  the  edu- 
cation of  his  daughter  existed,  and  his  own  settlement  is  the  best 
evidence  of  what  expenditures  he  proposed  to  charge  her  with,  and 
whether  allowed  interest  or  not  on  what  he  had  paid  out  is  not  a 
question  to  be  raised  at  this  late  day.  The  amount  has  never  been 
paid  and  the  proof  fails  to  show  lis  receipt  by  the  appellee  in  any 
way. 

As  to  the  claim  for  services  rendered  the  family  after  arriving  at 
age  we  are  disposed  to  adjudge  no  allowance  should  be  made.  That 
she  performed  services  valuable  in  their  character,  and  that  deserves 
compensation  if  it  could  be  given,  must  be  conceded,  but  if  this 
daughter  or  the  children  of  any  parents  were  permitted  to  claim 
compensation  on  such  fiicts  as  are  here  presented,  then  the  question 
would  constantly  arise  between  them  as  to  the  merits  of  their  several 
claims  and  the  obligation  on  the  parent  to  pay  each  child  claiming 
to  have  contributed  more  than  another  and  all  enjoying  the  comforts^ 
the  support  and  the  enjoyments  of  the  same  parental  home.     If  a 
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stranger,  the  law  would  imply  a  promise  to  pay  for  such  services  as 
is  shown  to  have  been  rendered  by  the  appellee  in  this  case.  It  is 
shown  the  intestate  said  more  than  once  that  she  should  be  well 
paid,  but  there  is  no  evidence  of  any  express  contract  to  pay  or  any 
lacts  that  would  constitute  or  are  equivalant  to  such  an  agreement. 

We  are  not  inclined  to  concur  in  the  doctrine  that  after  the  child 
arrives  at  age  the  law  raises  a  promise  to  pay  for  such  services, 
although  some  of  the  authorities  go  to  that  extent. 

In  this  case  the  children,  save  the  appellee,  had  left  the  parental 
roof  and  she  was  mistress  of  the  household.  She  had  charge  of  the 
servants,  controlled  all  the  affairs  about  the  home,  entertained  her 
company,  dressed  as  was  suitable  for  one  in  her  position  in  life,  and 
while  she  assumed  the  burden  there  went  with  it  many  of  the  pleas- 
ures as  well  as  profits  resulting  from  the  position  she  occupied. 
The  filial  devotion  of  this  plaintiff  to  her  parent  is  to  be  admired, 
and  whatever  may  be  said  and  truly  said  of  her  real  worth,  still  if  a 
precedent  should  be  established  by  which  the  mere  declarations  of 
the  parent  that  his  child  shontd  be  well  paid  for  he)'  servicers  and  she 
deserved  pay,  and  he  intended  to  provide  for  her,  is  to  be  regarded 
as  a  contract,  or  as  evidence  sufficient  upon  which  to  infer  that 
such  a  contract  existed,  then  almost  every  child  could  make  out  a 
case  against  parents  for  services  rendered  after  arriving  at  age,  and 
in  families  with  many  children  would  result  in  almost  every  in- 
stance, after  the  deathof  parents,  in  litigation  and  strife. 

In  129  Penn.  St.  Reports,  Zimmerman  v.  Zimmerman,  229,  the  son 
instituted  an  iiction  for  his  services  and  the  substance  of  the  testi- 
mony was  that  the  deceased  father  said  repeatedly  in  his  life-time 
that  if  the  plaintiff  would  take  care  of  him  he  should  Oe  iceUpaid,  held 
that,  under  such  a  state  of  case,  no  recovery  could  be  had,  and  the 
court,  reterring  of  the  case  of  Leidig  v.  Coover,  47  Penn.  St.,  534,  said  in 
that  case  it  was  adjudged  that  the  declarati(ms  of  the  deceased  that 
his  daughter  should  be  paid  for  what  she  worked  over  age  \? as  not 
sufficient  to  establish  a  contract. 

In  Dodson  v.  McAdams,  (JO  Am,  Reports,  408,  %  N.  C,  149, 
the  granddaughter  sued  for  services  and  it  was  shown  that  the  testator 
said  she  was  a  jrood  girl  and  should  be  paid  for  her  work.  The  re- 
covery was  denied.  The  mere  declarations  of  gratitude  expresse<l 
more  than  once  by  the  intestate  as  to  his  purpose  to  pay  his  daugh- 
ter do  not  and  ought  not  to  evidence  the  existence  of  any  agreement 
or  be  held  sufficient  to  establish  a  case  from  which  a  promise  to  pay 
should  be  implied. 

The  testimony  of  the  appellee,  if  admitted  as  to  what  her  father 
said,  would  not  change  the  result  and  courts  ought  to  be  well  satis- 
lied  before  e>  acting  payment  for  services  rendered  the  intestate  by 
his  children  that  a  contract  existed  or  such  facts  and  circumstances 
as  would  necessarily  lead  to  such  a  conclusion. 

As  to  the  charire  of  advancements  made  to  Charles,  Frank  and 
James  T.  Reynolds,  it  appears  that  the  father  was  the  surety  on 
their  notes.  That  he  paid  them  off  for  his  sons.  They  had  no 
estate.  He  never  treated  them  as  debts,  as  the  testimony  of  Georg^e 
Reynolds,  his  brother,  shows,  and  we  perceive  no  reason  why  they 
should  not  be  charged  to  them  in  this  settlement. 

The  error  for  which  this  case  is  reversed  is  in  the  allowance  to  the 
appellee  of  1500  for  her  services.  This  ought  not  to  have  been 
allowed. 

The  judgment  is  reversed,  with  directions  to  disallow  that  claim 
and  for  no  other  purpose.    It  is  affirmed  in  every  other  respect. 

The  appellee  will  pay  one-half  the  costs  in  this  court  and  the 
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estate,  through  the  administrator,  the  other  half.  This  is  done  be* 
cause  the  greater  part  of  the  record  consists  in  the  proof  touching: 
the  services  of  the  appellee  for  which  no  Judgment  should  have  been- 
rendered. 


Merchants'  A  Mec?hanics'   Loan  <fe  Building   Association^ 
V.  Jarvis'  ADM'x,  Ac. 

(Filed  Feb.  8,  1892.) 

A  married  woman  can  not  mortgage  her  separate  estate  to  secure  a  debt  of  her 
hDsbHDdf  but  may  mortgage  it  for  her  owu  nee  and  benefit  and  to  secure  her 
own  debt. 

A  husband  applied  in  his  own  name  to  appellant  for  a  loan;  the  order  by 
appellant  approving  the  loan  was  made  in  the  husband^s  name,  and  the  ap- 
peliantd'  check  was  made  payable  to  him  and  he  received  the  money  on  it;' 
he  signed  the  note*  executed  to  appellant,  first  and  his  wife  signed  her  name 
next;  the  wife  mortgaged  her  separate  estate  to  secure  the  debt.  Heid — 
That  the  debt  was  the  husband^s  and  not  the  wife's,  and  the  mortgage  of 
her  separate  estate  to  secure  it  was  invalid;  although  the  appellant  may  have' 
made  the  loan  upon  the  faith  of  the  mortgage. 

W.  J.  Brown  for  appellant, 

T.  M.  Hill  and  J.  N.  Stewart  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt, 

The  appellee,  Catharine  E.  Jarvis,  and  her  now  deceased  husband 
gave  a  promissory  note  to  the  appellant  for  loaned  money,  and  exe- 
cuted a  mortgage  upon  a  lot  of  land,  which  was  the  separate  estate 
of  the  wife,  to  secure  its  payment. 

She  has  power  under  the  statute  to  sell  it,  her  husband  uniting 
with  her  in  the  conveyance,  and  also  the  trustee,  if  there  be  one; 
but  her  interest  in  the  proceeds  is  the  same  as  it  was  in  the  property. 
The  power  to  mortgage  for  her  own  use  and  benefit,  or  to  secure  her 
own  debt  is  incidental  to  this  power  to  sell;  but  inasmuch  as  her 
separate  estate  continues  in  the  proceeds  she  can  not  mortgage  it  for 
the  debt  of  her  husband,  for  if  she  could  do  so  it  would  defeat  her 
estate  in  the  proceeds.  Hirschman  v.  Brashears,  &c.,  79  Ky.,  258; 
Maglll,  &c.  V.  Mercantile  Trust  Company,  <fec.,  81  Ky.,  129. 

There  is  no  brief  on  file  for  the  appellee,  but  she  asserts  in  her 
pleadings  that  it  was  the  debt  of  her  husband,  she  becoming  merely 
his  surety.  The  appellant  contends,  however,  that  the  loan  was  to 
her. 

The  evidence  shows  that  the  application  for  the  money  was  made 
by  the  husband;  that  the  order  by  the  association  for  the  loan  was 
in  his  name,  and  that  the  check  for  the  money  was  made  out  in  the 
same  way  and  given  to  him.  His  naiiie  is  first  upon  the  note  that 
w^as  executed. 

The  evidence  is  conflicting  whether  Mrs.  Jarvis  was,  or  was  not, 
present  when  her  husband  received  the  check.  The  president  of 
the  appellant  says  she  was,  and  she  says  she  was  not.  It  api)ears 
her  husband  kept  the  money  and  used  it ;  at  least  the  contrary  is 
not  shown. 
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Upon  this  state  of  case  the  chancellor  held  that  the  mortgage  was 
not  enforceable  against  her  property. 

It  is  urg:ed  it  was  an  orijjinal  undertaking;  that  it  was  not  a  re- 
newal of  any  pre-existing  indebtedness,  and  that  the  loan  was  made 
and  debt  created  upon  the  part  of  the  aasociation  upon  the  faith  of 
her  property  that  was  mortgaged  being  liable  for  its  payment.  If 
all  this  oe  true,  and  it  doubtless  is,  yet  we  fail  to  see  thut  it  foilowa 
it  was  the  debt  of  the  wife  and  not  the  husband. 

It  is  not^inconsistent  with  her  statement,  which  is  confirmed  by 
the  circumstances,  that  she  merely  became  his  security,  and  as  such 
mortgaged  her  property. 

Reference  is  made  by  appellant's  counsel  to  the  case  of  Hounshell, 
&c.  V.  The  Clay  Fire  Insurance  Company,  81  Ky.,  304,  where  -a  feme 
covert  borrowed  money  to  pay  for  land  conveyed  to  her  as  her  sepa- 
rate estate,  and  to  secure  the  loan  she,  together  with  her  husband, 
mortgaged  the  land,  and  it  was  held  she  could  bind  her  separate  es- 
tate by  mortgage  for  the  payment  of  a  debt  created  for  her  own  ben- 
efit. 

It  is  true  in  that  case  the  money  was  paid  to  the  husband,  and 
that  he  failed  to  apply  some  of  it  to  the  use  and  benefit  of  the  wife; 
but  he  was  acting  as  her  agent,  and  the  court  correctly  thought  the 
creditor  should  not  suffer  from  his  default. 

It  is  claimed  that  in  this  case  the  husband  was  acting  as  the  agent 
of  the  wife,  but  the  evidence  does  not  support  the  claim. 

Although  the  appellant  may,  by  its  agent  in  substance,  have  said 
to  the  husband:  ^""W  your  wife  will  mortgage  her  separate  property 
to  secure  the  loan  it  will  be  made,"  and  she  thereupon  did  so,  and 
also  signed  the  note,  yet  this  did  not  hinder  it  from  being  a  loan  to 
the  husband  with  his  wife  as  his  security. 

No  doubt  she  intended  to  bind  the  mortgaged  property.  This 
must  be  presumed  per  se  from  the  execution  by  her  of  the  note 
and  the  mortgage.  They  indicate  the  intention  by  her  to  bind  her 
separate  estate,  but  she  had  no  power  under  the  present  law  to  do 
so  by  way  of  securing  the  debt  of  her  husband. 

The  question  at  last  is,  was  it  his  or  her  debt? 

The  evidence  in  our  opinion  supports  the  conclusion  of  tlie  lower 
court  that  she  neither  created  the  debt  or  received  the  benefit  of  it, 
and  the  judgment  is,  therefore,  affirmed. 


Elis  &  Sheppard  v.  Gill. 
{Filed  Feb.  9,  1892.) 

1.  Gaming — Reccn'ery  by  loser — Persons  who  engage  in  the  business  of  gam- 
ing by  selling  pools  on  horse  races  can  not  recover  money  lost  by  them  at 
their  own  pool  room. 

2.  Same — Counter-claim — But  when  one  who  has  bought  pools  from  snch 
persons  on  horse  races  and  lost  to  them  sums  of  money,  brings  a  suit  against 
such  keepers  of  the  pool  room  to  recover  the  amount  so  lost,  the  defendants, 
by  way  of  counter-claim,  may  plead  the  amount  lost  by  them  to  the  plaint- 
iff in  such  gaming,  in  reduction  of  the  amount  plaintiff  may  be  entitled  to 
recover.  If  the  amount  of  such  counter-claim  exceeds  the  amount  claimed 
in  the  petition,  defendants  can  not  have  judgment  for  the  excess. 

8.  Same — Pleading — There  is  no  inconsistency  in  the  two  paragraphs  of 
an  answer,  one  of  which  denies  that  plaintiff  lost  money  by  gaming  with 
defendants  as  averred  in  the  petition,  and  other  of  which  avers   that  de- 
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fendants  lost  to  plaintifiF,  at  timefi  stated  in  petition,  certain  sums  of  money 
by  gaminfijr,  and  alle^^ing  said  losses  as  a  counter-claim  to  plaintiffs'  cause  of 
action. 

Wm.  Goebel  for  appellants.  * 

llallarn  &  Myers  and  O'Hara  &  Bryan  for  appellecr 

Appeal  from  Kentrm  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  brought  this  action  to  recover  of  appellants  $1,803,  al- 
leged to  have  been  wagered  on  horse-races  with  and  lost  and  paid 
by  him  to  them  as  partners  in  different  amounts  and  at  different 
dates  between  May  30  and  July  27,  1889. 

In  the  first  paragraph  of  the  answer  there  is  a  denial  that  the  sum 
sued  for,  or  any  part  of  it,  was  lost  or  paid  by  the  appellee  to  appel- 
lants or  either  of  them  at  or  on  account  of  wagering  on  hor>«e-races, 
or  otherwise,  at  the  dates  specified  or  any  other  time  or  times. 

In  the  second  paragraph  and  subsequent  amendments  thereto,  it 
is  avered  in  substance  that  at  the  dates  and  places  and  in  the  same 
transactions  mentioned  in  the  petition  appellants  wagered  on  horse- 
races with  and  lost  and  paid  to  appellee  the  aggregate  sum  of  $1,- 
800,  never  repaid,  for  which  they  pray  judgment,  the  answer  being 
for  that  purpose  made  a  counter-claim. 

The  reply  contains  two  paragraphs.  In  the  first  is  a  denial  that 
at  the  times  mentioned  in  the  answer,  or  at  any  time,  appellants  or 
either  of  them  lost  or  paid  to  appellee  any  money  whatever  at  wag- 
ering on  horse-races. 

In  the  second  is  the  averment  in  substance  that  all  the  wagering 
mentioned  in  the  pleadings  prec^edins:  the  reply  were  made  with  ap- 
pellee by  appellants,  as  partners  engaged  and  interested  in  a  certain 
pool-room  in  the  city  of  Covington,  kept  contrary  to  law,  wherein 
they  were  professional  wagerers  against  the  public  on  horse-races, 
and  that  appellee  was  one  of  the  public  and  not  a  professional 
wagerer. 

The  lower  court  overruled  the  general  demurrer  of  appellants  to 
the  reply,  but  sustained  their  motion  requiring  appellee  to  elect 
which  paragraph  of  his  reply  should  be  stricken  from  his  pleading, 
and,  upon  his  refusal  so  to  elect,  the  first  paragraph  was  stricken  out 
of  the  reply. 

Appellants  then  filed  a  rejoinder,  wherein  they  denied  that  in  the 
transactions  mentioned  appellee  was,  as  alleged  in  his  reply,  one  of 
the  public,  but  averred  that  he  was  a  professional  wagerer  and  en- 
gaged in  wagering  as  a  business  and  means  of  support. 

As  appears  from  the  bill  of  exceptions,  the  court  decided  that  the 
only  issue  in  the  case  was,  whether  appellee  was  in  the  transactions 
mentioned  in  the  pleadings  a  professional  wagerer  and  required  ap- 
pellants to  assume  on  the  trial  burden  of  proof.  And  notwithstand- 
ing there  was  evidence  conducing  to  prove  he  was  such  wagerer,  a 
peremptory  instruction  was  given  to  the  jury  to  find  the  full  amount 
sued  for,  which  was  done. 

Section  2,  article  J,  chapter  47,  General  Statutes,  provides,  that  *'lf 
any  person  shall  lose  to  another  at  one  time  or  within  any  twenty- 
four  hours  $5  dollars  or  more,  *  *  and  shall  pay  the  same, 
such  loser  or  any  creditor  of  his  may  recover  the  same  *  * 
from  the  winner  *  *  by  suit  brought  within  five  years 
after  the  payment.*' 
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Undoubtedly  a  cause  of  action  under  that  section  was  stated  in 
appellee's  petition.  But  each  material  allegation  thereof  was  ex- 
pressly traversed  in  the  first  parap:raph  of  appellants'  answer;  yet^ 
although  no  demurrer  was,  or  could,  properly  have  been  sustained  to 
that  paragraph,  the  lower  court  seems'to  have  ignored  the  issue  of  fact 
thus  made  by  it,  and  restricted  the  jury  to  the  single  issue  men- 
tioned, which  does  not,  in  our  opinion,  involve  the  sole  inquiry  in 
this  case  by  a  good  deal. 

That  ruling  must  have  been  based  upon  the  erroneous  assumption 
that  the  statement  of  the  cause,  of  counter-claim  was  inconsistent 
with  the  traverse  of  the  allegations  contained  in  the  petition. 

Section  113,  Civil  Code,  expressly  provides  that  a  pleading  may- 
contain  statement  of  as  many  causes  of  action,  matters  of  estoppel 
and  avoidance,  and  as  many  traverses  as  the^-e  nmy  be  grounds  for 
in  behalf  of  the  pleader,  provided  the  pleading  does  not  contain  in- 
consistent statements.  But  no  motion  was  made  by  appellee  to  re- 
quire appellants  to  elect  which  of  the  two  paragraphs  should  be 
stricken  from  their  answer.  Nor  do  we  think  it  ought  to  have  been 
sustained  if  made.  For  it  does  not  seem  to  us  there  is  any  incon- 
sistency between  the  denial  in  the  first  paragraph  of  the  answer 
that  appellee  had,  as  alleged,  lost  the  amount  sued  for  to  appellants, 
and  the  averment  of  the  second  paragraph,  that  at  the  times  and  in 
the  transactions  mentioned  in  the  petition  they  had  lost  to  him  the 
amount  for  which  judgment  is  asked  in  the  counter-claim. 

According  to  the  letter  of  the  statute  under  which  this  action  wa«^ 
brought  appellants,  though  keepers  of  a  pool-room  and  professional 
wagerers  on  hcirse-races,  might  have  recovered  the  amount  lost  by 
them  in  the  transactions  mentioned.  Nevertheless  it  was  held  in 
Brown  v.  Thompson,  14  Bush,  538,  that  a  person  who  sets  up,  or  is  in- 
terested in  setting  up  a  faro-bank,  can  not,  under  the  statute  in  ques- 
tion, recover  back  money  last  to  one  betting  against  the  bank,  the 
rule  being  there  applied  that'*a  case  within  the  letter  but  not  within 
the  spirit  of  a  remedial  statute  is  not  embraced  by  it."  And  look- 
ing to  the  evil  of  gaming,  suppression  of  which  was  the  object  of 
the  statute,  it  is  obvious  that  persons  who  engage  in  gaming  by 
means  of  selling  pools  on  horse-races  are  no  more  within  protection 
of  that  statute  than  those  who  set  up  or  keep  faro-banks,  for  in  each 
case  gaming  is  carried  on  and  made  a  business. 

Indeed  the  contrivance  known  as  *'French  pool,"  which  is  used 
to  make  wairers  on  horse-races,  and  not  essentially  different  in  its 
use  or  effects  from  the  contrivance  alleged  to  be  ust^  by  appellants^ 
has  been  distinctly  held  gaming  in  meaning  of  the  statute  and,  con- 
sequently, not  protected,  but  rather  denounced  by  it.  Common- 
wealth v.  Simonds,  79  Ky.,  618. 

But  while  it  is  true  appellants  could  not,  by  an  original  action, 
have  recovered  any  part  of  the  amount  lost  in  their  own  pool-rooms 
to  appellee,  nor  are  entitled  to  judgment  over  on  their  counter- 
claim, still  whatever  amount  or  amounts  they  lost  to  him  on  ac- 
count of  wagers  between  them  on  horse-races,  at  the  dates  or  within 
the  period  mentioned  in  the  petition,  should  be  set-off  against  or  de- 
ducted from  what  he  may  be  entitled  to  recover  in  this  action.  For 
certainly  it  was  not  the  intention  of  the  Legislature  to  afford  to  a 
party  voluntarily  buying  pools  on  horse-races,  or  betting  at  a  faro- 
bank,  the  undue  advantage  of  recovering  back  what  he  may  have 
lost  to  the  seller  or  dealer,  without  disgorging  and  accounting'  for 
what  he  won  from  him.-  The  purpose  of  the  statute  was  to  afford 
to  such  party  remedy  to  the  extent  of  his  actual  loss,  not  to  enable 
him  to  recover  back  what  he  lost,  while  keeping  and  profiting  by 
what  he  won  from  the  defendant.  ^  t 
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It,  therefore,  seems  to  us  clear  that  the  criterion  of  the  amount  ap- 
pellee is  entitled  to  recover,  if  any  at  all,  is  the  excess  of  what  he 
lost  to  appellants  above  what  he  won  from  them  during  the  period 
mentioned.  And  at  the  trial  the  burden  should  be  on  him  to  show 
the  amount  of  his  losses  to  appellants,  subject  to  reduction  or  set-oiOT 
by  the  amount  he  won  from  them. 

The  judtrment  is  reversed,  and  cause  remanded  for  a  new  trial 
qonsistent  with  this  opinion. 


Ross  V.  L.  &  N.  R.  R.  Co. 

(Filed  Jan.  12,  1892.) 

Vnm/ssa/  of  action  tvithout  prejtidice  for  want  of  prosecution — Appellant's 
action  having  been  dismissed  without  prejudice,  because  of  his  failure  to 
appear  and  prosecute  it  on  the  day  it  was  set  for  trial,  he  entered  a  motion 
on  the  next  day  to  set  aside  the  order  of  dismissal,  filing  with  the  motion 
an  affidavit  that  he  had  been  informed  by  his  attorneys  that  court  met  on 
the  4th  of  May  but  had  understood  them  to  say  the  4th  Monday  of  May,  and 
hence  was  absent  when  the  case  was  called  for  trial  and  that  he  had  at  all 
times  been  ready  and  anxious  for  a  trial.  The  motion  was  overruled.  Held — 
That  the  facts  stated  in  the  affidavit  do  not  disclose  a  case  of  "unavoidable 
casualty  or  misfortune,"  or  a  case  of  "accident  or  surprise,  which  ordinary 
prudence  could  not  have  guarded  against,''  and  hence  plaintiff  was  not  en- 
titled to  a  new  trial . 

'    Scott  <&  Violett  for  appellant. 

Jno.  W.  Rodman  for  appellee. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

This  is  an  action  ordinary  brought  by  appellant,  which  was  dis- 
missed without  predjudice  because  of  his  failure  to  prosecute  it. 
And  the  question  presented  is  whether  the  lower  court  erred  in  over- 
ruling his  motion  to  set  aside  the  order  of  dismissal  upon  the  ground 
stated  in  his  affidavit  as  follows:  '*That  when  his  attorneys  brought 
this  suit  they  told  him  that  the  court  would  meet  on  Monday,  the 
4th  day  of  May,  but  that  he  understood  them  to  say  the  4th  Monday 
in  May,  hence  he  says  he  was  in  the  country  pursuing  his  occupa- 
tion as  a  white-washer,  when  and  where  a  messenger  came  and 
informed  him  that  his  case  had  been  called  for  trial,  and  he  imme- 
diately came  into  court  and  informed  his  attorneys  of  his  presence 
on  the  next  morning  after  said  case  was  dismissed.  He  says  that  he 
never  had  any  thought  or  intention  of  abandoning  his  case  or  delay- 
ing the  court,  but  has,  at  all  times,  been  ready  and  anxious  for  a 
trial.  He  says  that  he  can  neither  read  nor  write  and  is  wholly 
ignorant  of  the  proceedings  and  practice  of  courts,  and  is  so  poor 
that  he  is  compelled  to  work  whenever  and  wherever  he  can  without 
cessation." 

When  the  application  of  a  party  aggrieved  is  made  during  the 
term  and  within  three  days  after  the  verdict  or  decision  is  rendered, 
which  was  done  in  this  case,  a  new  trial  may  be  granted  for  the 
cause  prescribed  in  subsection  3,  section  340,  Civil  Code,  of  "accident 
or  surprise  which  ordinary  prudence  could  not  have  guarded 
against."    Or  a  judgment  may,  upon  petition  filed  after  the  term  at 
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which  it  was  rendered,  be  vacated,  under  section  618,  for  "unavoidable 
casualty  or  misfortune  preventing  the  party  from  appearing  or  de- 
fending," either  of  which  would  of  course  be  a  sufficient  cause  for  a 
new  trial  applied  for  during  the  term  when  the  verdict  or  decision 
is  rendered. 

But  clearly  appellant  was  not,  according  to  his  affidavit,  prevented 
from  appearing  when  the  action  was  called  for  trial  by  unavoidable 
casualty  or  misfortune  in  meaning  of  the  Code.  Nor  does  he  show  a 
case  of  accident  or  surprise  that  could  not  have  been  guarded  against 
by  ordinary  prudence. 

When  a  party  institutes  an  action  ordinary  or  is  summoned  as 
defendant  it  is  his  duty  to  exercise  ordinary  diligence  to  inform  him- 
self when  it  is  set  for  trial  and  to  be  in  attendance  when  it  is  called, 
and,  according  to  the  plain  intent  of  the  Code,  neither  accident  nor 
surprise  is  an  available  cause  lor  setting  aside  a  verdict  or  Judgment 
ancf  granting  a  new  trial  in  the  absence  of  such' diligence  on  part  of 
the  applicant. 

A  case  may  be  called  for  trial  before  it  is  regularly  reached  on  the 
docket,  or  at  a  time  when  neither  plaintiff  nor  defendant  could  be 
reasonably  or  fairly  expected  and  required  to  be  present,  and,  conse- 
quently, the  ends  of  justice  would,  under  such  circumstances,  require 
a  new  trial.  But  where  a  verdict  or  judgment  has  been  rendered 
against  a  party  because  of  his  absence  or  for  want  of  due  preparation 
for  the  trial,  caused  by  his  own  lack  of  ordinary  diligence,  we  know 
of  no  principle  upon  which  a  new  trial  should  be  granted. 

Appellant  does  not  state  in  his  affidavit  he  was  surprised  or  misled 
as  to  the  time  his  action  would  be  called  for  trial  by  theaction  of  the 
court,  or  any  officer  of  court,  by  the  conduct  of  the  opposite  party, 
or  even  by  information  given  by  his  attorney.  On  the  contrary,  he 
admits  he  was,  when  the  action  was  commenced,  correctly  informed 
by  his  attorney  when  the  court  would  commence.  And,  although 
nearly  a  month  elapsed  before  the  case  was  regularly  reached  on  the 
docket  and  called  f()r  trial,  he  does  not  appear  to  have  made  any 
further  inquiry  on  the  subject  or  even  effort  to  prepare  it  for  trial. 
It  is  true  he  says  in  general  terms  he  was,  at  all  times,  anxious  and 
ready  for  a  trial,  but  his  affidavit  does  not  show  he  made  any  effort  to 
have  witnesses  summoned  or  to  consult  and  advise  with  his  attorney 
about  his  case. 

To  set  aside  the  judgment  in  such  case  as  this  would  relieve  liti- 
gants entirely  from  any  diligence  in  preparing  their  actions  for 
trial  and  subject  every  case  to  retrial  whenever  either  party  might 
be  absent,  though  inexcusibly  negligent. 

Judgment  affirmed. 


CoNSTAUs  V.  City  of  Newport. 

(Filed  Jan,  23,  1892— A^o<  to  bt  reporUd.) 

Pleading — As  the  petition  of  the  appellee  against  the  appellant  did  not 
contain  an  itemized  statement  of  its  claim  against  him  bnt  merely  averred 
that  he  had  collected  tax  bills  for  the  year  1886,  amounting  to  $125,259.90, 
his  answer,  which  denied  the  collection  of  such  a  sum  and  alleged  that  he 
had  collected  only  541,254.83,  was  sufficient  although  it  did  not  set  out  an 
itemized  statement  of  the  tax  bills  he  had  collected  and  that  he  had  failed 
to  collect. 

Nelson  A  Desha  and  Chas.  J.  Helm  for  appellant 
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Hoot  <&  Root  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

If  the  exhibit  filed  with  the  petition  was  an  itemized  account  of 
the  moneys  with  which  the  appellant  is  charged  and  which  it  ia 
ialleged  he  received,  his  answer  should  have  been  more  specific;  in 
other  words,  he  should  have  set  foith  the  tax  bills  he  had  collected 
or  those  he  failed  to  collect,  or,  if  collected,  the  manner  in  which  he, 
as  treasurer,  had  paid  the  money  out.  In  this  case,  however,  the 
bill  of  particulars  charges  him  with  having  collected  tax  bills  for 
the  year  1886,  amounting  to  $125,259.90,  without  specifying  the  items, 
And  there  is  a  denial  by  the  appellant  of  his  having  received  more 
than  $41,000  of  that  sum,  and  an  averment  of  its  application  to  the 
payment  of  the  debts  of  the  city. 

The  defendant  is  charged  with  collecting  in  all,  during  his  term  of 
ofiice,  the  sum  of  $518,477.46,  and  to  make  up  that  sum  he  is  charged 
'with  the  item  of  $125,254.90.  He  says  this  item  is  wrong,  float 
instead  of  collecting  and  receiving  the  amount  of  that  item  he  re- 
ceived only  $41,254.83.  This,  it  seems  to  us,  was  a  sufficient'defense, 
and  it  devolved  on  the  city  to  show  that  this  large  item  in  the  ac- 
count was  properly  charged  to  the  defendant.  The  city  was  entitled 
to  have  the  books  of  the  treasurer  Inspected  lor  that  purpose,  and  if 
the  books  failed  to  show  his  liability  then  to  establish  the  fact  of  his 
having  received  .the  money  in  some  other  way.  As  the  case  is  pre- 
sented the  answer  presented  a  defense. 

The  judgment  is  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Meehan,  i&c.  V.  Edwards,  Ac. 
(nUd  Feb.  12,  1S92.) 

1.  f7nu^  of  action  for  unlawful  cutting  of  timber — An  action  to  recover  dam- 
Ages  for  an  unlawful  entry  upon  land  and  for  cutting  and  removing  timber 
therefrom,  is  an  action  for  an  injury  to  real  property  and  is,  therefore,  local 
And  must  be  brought  in  the  county  in  which  the  land  lies. 

2.  5\ame — Possession — The  owner  of  the  land  can  maintain  the  action  to 
recover  damages  for  the  cutting  and  removal  of  nuch  timber,  although  he 
-was  not  in  the  actual  possession  of  the  land  at  the  time  of  the  injury. 

8-  Right  of  tinistee  to  sue  for  such  injury — One  who  is  invested  with  the  title 
to  such  land  in  trust  for  his  children,  with  a  life-estate  in  his  own  right  and 
-with  the  power  to  dispose  of  the  land  for  the  benefit  of  his  children,  may 
«ae  in  his  capacity  as  a  trustee  for  his  children  for  the  injury  done  to  the 
land  and  disregard  altogether  his  own  interest  in  it  or  the  injury  done  to 
him. 

4.  Sanu — Title — A.  mere  trespasser  can  not  question  the  validity  of  the 
title  of  one  to  land  who  has  claimed  for  22  years  under  a  purchase  made  at 
A  sheriff's  sale  to  satisfy  an  execution,  because  of  the  alleged  fact  that  the 
sheriff  sold  more  land  than  was  necessary  to  satisfy  the  judgment  debt. 

John  S.  Rhea  and  Matt.  O'Doherty  for  appellants. 

W.  F.  Browder,  H.  G.  Petrie  and  Edward  W.  Hines  for  appellees. 

Appeal  from  Logan  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  in  the  Logan  Circnft  Court  By  George 
T.  Edwards,  as  the  executor  of  the  will  of  Hester  Edwards  and  as 
trustee  for  his  children,  against  the  appellants  for  an  unlawful  entry 
upon  a  tract  of  land  held  by  him  as  trustee  under  the  will  of  Hester 
Edwardj^,  and  f(»r  an  injury  to  the  realty  by  cutting  and  renaoving^ 
from  the  land  large  quantities  of  timber,  the  value  of  which  has 
been  recovered  by  the  verdict  and  judgment  below. 

The  land  lies  in  the  county  of  Logan  and  the  action,  as  originally 
instituted,  was  also  against  Charles  H.  Ryan,  who  had  been  served 
with  process  in  that  county,  and  his  co-defendants,  who  are  the  sole 
appellants  in  this  court,  had  been  served  in  the  county  of  Jefferson. 

The  record  shows  that  by  the  consent  of  parties  the  action  wa» 
dismissed  as  to  Ryan,  and  as  he  was  the  only  defendant  served  in 
the  county,  it  is  now  urged  the  circuit  court  of  Logan  had  no  juris- 
diction of  the  persons  of  the  defendants,  served  in  the  county  of 
Jefferson.  While  it  may  be  inferred  that  the  order  dismissing  the 
case  by  consent  as  to  Ryan,  with  leave  to  defendants  to  file  an  an- 
swes,  was  a  waiver  as  to  the  jurisdiction,  we  see  no  reason  why  the 
action  was  not  local  in  its  character,  because  the  recovery  was  sought 
for  an  injury  to  the  realty,  by  cutting  and  removing  from  it  valua- 
ble timber. 

Subsection  4  of  section  62,  Civil,  Code,  requires  that  an  action  for 
an  injury  to  real  properly  shall  be  brought  in  the  county  in  which  the 
property  is  situated,  and  the  removal  of  the  timber  standing  upon 
the  land  is  the  injury  complained  of. 

It  is  insisted  by  counsel  for  the  appellants  that  to  maintain  trespass 
for  an  unlawful  entry  the  plaintiff  should  have  alleged  an  actual 
possession  of  the  land  upon  which  the  entry  was  made,  and  while 
this  doctrine  has  been  changed  by  statute,  it  is  a  familiar  rule  of  the 
common  law  that  in  trespass  for  breaking  the  close,  the  plaintiff 
must  allege  possession.  {Suppose,  however,  the  plaintiff  is  not  in 
the  actual  possession,  but  the  injury  to  the  realty  is  such  as  to  greatly 
lessen  its  value  by  cutting  and  removing  the  timber  or  buildings, 
can  it  be  said  that  the  trustee  for  those  entitled  to  the  immediate 
possession,  or  those  entitled  in  remainder,  has  no  remedy  against  the 
wrong- doer? 

This  land  was  in  a  wild  state,  and  more  valuable  for  its  timber 
than  the  actual  soil  upon  which  the  timber  stood.  The  appellants 
claim  a  right  of  entry  under  a  contract  with  George  Edwards,  who 
held  the  title  in  trust  for  his  children,  and  .also  the  right  to  cut  and 
remove  the  timber  under  the  same  contract. 

Now  those  invested  with  the  legal  title  have  the  right  to  sue  and 
recover  for  an  injury  to  this  realty,  by  reason  of  the  removal  from 
the  land  of  any  thing  forming  a  part  of  it  that  lessens  its  value, 
without  the  license  or  consent  of  the  owner.  It  is  argued  the  cat- 
ting and  removing  of  timber  is  not  such  an  injury  to  the  realty  as 
makes  the  action  local,  and  the  recovery  seems  to  have  been  c»on- 
fined  by  the  instructions  to  the  value  of  the  timber  cut  and  removed. 

We  do  not  understjmd  it  necessary  to  show  a  forcible  or  wrongfnl 
entry  on  the  land,  disturbing  the  possession,  before  a  recovery  can 
be  had. 

The  Code  makes  the  action  local  for  an  injury  to  real  property^  and 
it  is  not  necessary  to  make  such  averments  as  were  required  at  com- 
mon law  for  breaking  the  close  to  create  a  cause  of  action.  If  a 
wrongful  or  tortious  entry  is  alleged,  and  a  failure  to  establish  it, 
still  if  the  realty  has  been  damaged  by  a  wrongful  removal  of  the 
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-timber,  it  gives  a  cause  of  action  to  the  owner.  The  rightful  owner 
may  make  the  tenant  liable  in  such  a  case,  although  the  entry  was 
lawful,  and  why  not  make  a  trespasser  liable  who  injures  the  realty 
by  cutting  and  removing  the  timber  from  it  for  his  own  use? 

It  is  not  the  possession  that  has  been  molested  by  the  intruder,  but 
the  timber  that  has  been  destroyed,  injuring  the  value  of  the  reatty, 
and  of  this  the  rightful  owner  complains.  It  is  alleged  the  defend- 
ants committed  divers  trespasses  upon  said  land,  and  great  damage 
thereto^  by  cutting  down,  hauling  away  and  appropriating  to  their 
own  use  valuable  timber  (describing  it)  of  the  value  of  $3,000;  that 
they  also  injured  the  property  by  the  destruction  of  the  small  tim- 
l)er,  <&c. 

It  may  be  urged  the  court  below  erred  in  instructing  the  jury  to 
:find  the  value  of  the  timber,  and  not  the  diminished  value  of  the 
land  by  the  removal  of  the  timber.  There  were  no  exceptions  to  the 
instructions,  and,"  besides,  we  are  not  disposed  to  adjudge  that  the 
^alue  of  the  timber,  as  it  stood  upon  the  land,  was  not  a  just  crite- 
rion of  recovery. 

In  the  case  of  Waldon  v.  Conn,  84  Ky.,  312,  it  was  held  that  for 
the  injury  to  the  possession  the  remedy  was  with  the  tenant  and  not 
the  real  owner;  but  Where  the  injury  was  such  a:^  to  affect  the  rever-  , 
8ion  the  owner  can  sue;  nor  is  there  any  reason  for  requiring  an 
actual  possession  by  the  real  owner  to  recover  for  a  permanent  injury 
to  the  land,  such  as  a  destruction  of  timber  or  buildings  on  the  prem- 
ises. No  damages  were  recovered  for  the  unlawful  entry,  the  re- 
covery being  confined  alone  to  the  value  of  the  timber. 

it  is  further  contended  the  appellees  have  no  title  to  the  land  in 
<;ontroversy,  and  also  insisted  that  the  appellants  purchased  the  tim- 
ber and  had  the  right  to  remove  it.  The  controversy  originates 
from  the  alleged  contract.  It  appears  that  the  appellee,  George  T. 
!Edwards,  owned  in  his  own  right  a  tract  of  225  acres  of  land  in  the 
county  of  Logan,  and  by  a  contract  with  the  appellants  sold  them 
all  the  timber  upon  it,  with  the  right  to  enter  and  remove  it.  The 
metes  and  bounds  of  the  land  were  set  forth  in  the  writing,  and  the 
tract  described  as  supposed  to  contain  from  200  to  300  acres. 

Another  tract  of  land  adjoining  this  tract,  owned  by  Edward^  in 
liis  individual  right,  was  held  and  owned  by  him  as  trustee  for  his 
children  under  the  will  of  Hester  Edwards,  by  which  the  trust  was 
created,  with  the  right  of  the  trustee  to  hold  for  life,  or  to  make 
iiuch  disposition  of  it  for  the  benefit  of  his  children,  during  life,  as 
he  saw  proper.  It  is  this  tract  of  land  from  which  the  timber  was 
taken  and  for  which  injury  the  action  was  brought.  The  children 
4)f  Edwards  are  made  parties  plaintiffs,  except  those  who  had  parted 
with  the  title  to  the  other  beneficiaries. 

Home  question  is  made  as  to  the  right  of  Edwards  to  sue  as  trustee 
as  he  had  a  life  estate.  He  was  invested  with  the  legal  title  by  the 
will  of  Hester  Edwards  and  could  maintain  the  action  without 
uniting  the  beneficiaries,  and,  if  he  saw  proper  to  surrender  his 
intecest,  by  suing  in  his  fiducial  capacity,  it  is  his  loss  and  not  that 
of  the  appellants,  the  recovery  here  is  a  bar  to  another  action  for  the 
aame  wrong. 

.  Edwards  had  never  been  actually  upon  the  land  and  knew  nothing 
of  Us  condition  except  from  the  information  of  others.  When  the 
contract  was  made  with  the  appellants  he  exhibited  his  title  as  well 
as  boundary,  and  with  the  boundary  in  their  possession  the  appel- 
lants went  upon  the  land,  not  only  on  the  tract  of  land  upon  which 
they  had  the  right  to  enter,  but  on  the  land  held  by  Edwards  as 
trustee.    The  appellants  say  and  establish  the  fact,  by  their  testi- 
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mony,  that  one  Baugh,  being:  the  agent  of  Edwards  and  living  near 
the  hmd,  was  directed  in  writing  by  Edwards  to  show  the  appellants- 
the  land  and  its  boundary  about  which  they  had  contracted. 

That  they  delivered  the  letter  of  Edwards  to  Baugh  and  he- 
showed  them  the  boundary  tliat  embraced  both  tracts  as  the  boun- 
dary of  the  particular  tract  about  which  the  contract  was  made,  and 
being  mislea  in  this  way,  and  regarding  the  land  as  embraced  by 
the  agreement,  entered  and  cut  the  timber. 

Baugh,  who  ih  a  disinterested  party,  says  that  no  letter  was  de- 
livered to  him  from  Edwards  or  any  writing  evidencing  the  con-^ 
tract.  That  he  proposed  to  give  them  his  knowledge  on  the  subject 
but  they  si\ld  all  they  wanted  to  know  was  where  the  Edwards  land 
was  located.  That  he  knew  both  tracts.  The  boundaries  of  each 
were  plainly  marked  as  well  as  thedivision  line.  Edwards  says  that 
Baugh  was  not  his  agent  or  authorized  to  act  for  him.  This  wasall^ 
however,  a  question  of  fact,  and  the  jury  believing  Baugh  must  nec- 
essarily have  determined  that  the  appellants  had  no  right  to  cut  and 
remove  the  timber  on  the  trust  land.  The  appellants  went  upon  each 
tract  under  the  claim  or  title  of  Edwards,  and  their  principal  defense 
is  that  they  were  induced  by  Edwards  and  his  agent.  Baugh,  to  be- 
•  lieve  they  had  the  right  to  cut  timber  on  both  tracts.  This  fact  is- 
contradicted  by  both  P^dwards  and  Baugh,  and  in  fact  the  latter 
swears  he  told  the  appellants  there  were  dividing  lines  on  this  land 
and  wanted  to  know  how  much  was  purchased  by  them.  The  evi- 
dence beine:  conflicting  we  have  no  right  to  disturb  it  on  that  ground, 
nor  can  we  say  that  there  was  a  preponderance  of  testimony  in  favor 
of  the  appellants  as  to  their  right  of  entry. 

The  title  of  the  appellee  is  questioned  for  this  reason.  This  land, 
including  both  tracts,  had  once  belonged  to  Alfred  Smith,  and  was- 
levied  on  and  sold  under  an  execution  by  the  sheriff  ot  Logan  county 
to  Hester  Edwaifls,  from  whom  these  appellees  derive  title. 

The  title  is  exhibited  by  the  appellee  down  to  the  judgment  under 
which  Hester  Edwards  became  the  owner.  The  sale  under  the  exc^ 
cution  was  made  twenty-two  years  before  this  action  was  institute, 
and  the  claim  now  is  that  more  land  was  sold  than  was-  necessary  to- 
satisfy  the  debt.  There  is  annexed  to  the  sheriff's  return  a  direciioa 
in  writing  by  Smith,  the  owner,  dated  in  1865,  authorizing  the- 
sheriff  to  sell  the  whole  tract  and  pay  to  him,  Smith,  the  residue,  if 
any,  after  satisfying  the  execution.  The  sale  was  made  and  a  deed 
executed  to  the  purchaser,  and  this  sale  acquiesced  in  for  more  than 
twenty  years. 

While  it  has  been  repeatedly  held  that  the  purchaser  can  treat  the 
sale  as  void  where  more  land  is  sold  than  necessary  to  pay  the- 
debt,  it  may  nevertheless  be  confirmed  by  the  execution  debtor. 
His  acquiescence  may  amount  to  a  confirmation  where  a  less  time 
expires  than  twenty  years  from  the  date  of  the  sale,  and,  under  the 
circumstances  of  this  cas(^,  with  no  motion  ever  having  been  made 
to  quash  the  sale,  it  was  proper,  we  think,  to  permit  the  whole 
return  of  the  sheriff  to  go  to  the  lury,  although  the  signature  of 
Smith  to  the  order  directing  the  sale  was  not  nroven.  Dane  v,  Me- 
Henry,  4  Bush,  281. 

The  long  acquiescence  in  the  sale  was  sufficient  to  make  it  valid. 
The  judgment  upon  which  execution  issued  and  entered  as  an  orig- 
inal judgment  was  evidently  made  to  correct  a  clerical  misprission,* 
and,  if  not,  it  appears  that  the  defendant  entered  his  appearance,  the 
record  so  reciting. 

We  see  nothing  in  this  record  authorizing  a  reversal.  The  testi- 
mony sustains  the  verdict  below,  and  no  incompetent  testimony  wai» 
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permitted  to  ^o  to  the  jury  in  any  manner  prejudicial  to  the  defense, 
nor  does  the  fact  that  the  land  sold  contains,  by  actual  survey,  183 
acres  invalidate  the  sale.  The  entire  tract  was  sold,  and  now,  after 
the  lapse  of  twenty  years,  it  is  too  late  to  raise  these  questions  and 
particularly  by  one  who  is  a  mere  trespasser  without  title. 
Judgment  affirmed. 

Judge  Pryor  delivered  the  following;  response  to  a  petition  for  re- 
hearing: 

The  whole  theory  of  the  defense  on  the  part  of  the  appellants  was 
that  he  obtained  from  Edwards  the  timber  on  both  tracts  of  land, 
and,  if  timber  was  taken  from  the  tract  not  leased  or  sold  to  the  ap- 
pellants, and  the  appellants  afterwards  leased  or  sold  the  timber  to 
Kyan,  and  the  latter  removed  it,  the  appellants  areliable,  and,  there- 
fore, the  court  properly  refused  to  instruct  the  jury  that  the  appellante 
were  not  liable  for  the  timber  removed  by  Ryan.  The  testimony  as 
to  its  removal  by  Ryan  went  to  the  jury  without  objection,  showing 
that  the  appellants  regarded  the  acts  of  Ryan  as  their  own,  and  that 
Ryan  entered  under  Meehan,  claiming  to  exercise  the  same  rights 
that  Meehan  had. 

Petition  overruled. 


Grove,  Ac.  v.  Grove's  adm'rs. 
iFiled  Feb,  12,  1892— iVb^  to  be  reported,) 

1.  Wiiis^— Continuance — The  proponnder  of  a  will  haying  died  jost  before 
the  beginning  of  the  term  of  coort  at  which  the  contest  concerning  its 
validity  was  to  be  tried,  the  contestants  had  a  right  to  a  continuance  and 
the  refusal  to  grant  it  was  a  reversible  error. 

2.  Same — ^evtvor^-When  the  proponnder  of  a  will  dies  before  the  trial, 
the  case  must  be  revived  in  the  name  of  his  representatives,  jnst  as  is  done 
in  other  civil  actions. 

8.  Same — Evidence — After  the  death  of  a  proponnder  of  a  will,  evidence  by 
the  contestants  of  statements  made  by  the  proponnder  concerning  the  tes- 
tator or  his  will,  is  not  admissible. 

4.  /«■  the  absence  of  a  bill  containing  the  evidence  heard,  it  will  be  presumed 
that  the  evidence  was  sufficient  to  sastain  the  verdict. 

Reeves  &  Spalding  for  appellants. 

Bountree  <&  Lisle  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  must  be  assumed,  as  the  testimony  is  not  before  us,  that  it  was 
safiieient  to  sustain  the  verdict.  The  court,  however,  erred  in  forc- 
ing the  appellants  to  a  trial.  The  proponnder  of  the  will  and  the 
principal  devisee  died  a  few  days  before  the  term  of  the  court  began. 

There  was  then  no  one  in  court  as  the  proponnder  of  the  will,  and 
a  revivor  became  necessary.  The  contestants  had  no  right  to  expect 
a  trial,  but  had  the  right  to  claim  a  continuance.  Some  of  their 
contestants  were  not  present  in  person,  and  they  were  compelled  to 
read  their  depositions,  but  whether  so  or  not  the  right  to  a  continu- 
ance existed,  and  for  this  error  the  judgment  is  reversed.  A  revivor 
in  a  will  case  is  made  as  in  any  other  case.  The  statements  of  the 
proponnder  to  the  contestants  could  not  be  established  by  them. 
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The  party  in  interest  bein.er  dead,  the  contestants  could  not,  as  wlt^ 
nesses,  prove  conversations  by  her  affecting  the  sanity  of  the  tes- 
tator or  her  influence  over  him. 

Judgment  reversed  and  remanded,  for  the  reason  that  the  case 
ought  to  have  been  continued. 


Brown's  adm'r  v.  Brown,  &c. 

{Kiled  Feb.  13, 1892— iVb<  to  be  reported.) 

Construction  of  devise — A  father,  by  his  will,  provided  as  follows  for  one 
of  his  sons:  "All  the  interest  my  son  may  hare  in  my  estate  I  will  and  be- 
queath to  him  in  trnst  for  the  use  and  benefit  of  his  wife  and  his  bodily 
heirs;  he  to  execute  no  bond  as  such  trustee  and  to  have  a  life  estate  in  the 
same.**  The  estate  consists  of  land.  Held — As  the  son  could  not  at  the 
same  time  hold  the  land  in  trust  for  the  beneficiaries  named  and  also  in  his 
own  right  for  life,  the  testator^d  intention  must  have  been  merely  to  devise 
to  him  the  right  to  reside  on  the  land  with  his  wife  and  children.  This 
right  or  interest  not  being  tangible  can  not  be  subjected  to  payment  of  his 
debts. 

Jas.  Montgomery  for  appellant. 

S.  H.Bush  and  J.  D.  Irvin  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Whether  appellee,  D.  M.  Brown,  has  an  estate  or  interest  in  the 
land  in  question  that  can  be  subjected  to  satisfy  the  judgment  of 
appellant,  W.  D.  Brown,  administrator,  against  him  depends  upon 
construction  of  the  following  clause  of  the  will  of  his  father,  T.  C. 
Brown:  **A11  the  interest  my  son,  D.  M.  Brown,  may  have  in 
my  estate  I  will  and  bequeath  to  him  in  trust  for  the  use  and  ben- 
efit of  his  wife  and  his  bodily  heirs;  he  to  execute  no  bond  as  such 
trustee  and  to  have  a  life  estate  in  same." 

In  a  subsequent  part  of  his  will  the  testator,  after  referring  to  a 
contract  between  himself  and  wife,  by  which  she  is  to  take  a  child's 
part  and  to  have  all  property  belonging  to  her  at  time  of  their  mar- 
riage, uses  this  language:  **And  the  balance  of  my  estate  to  be 
equally  divided  between  all  my  children.''  But  manifestlj^  that 
provision  was  intended  to  be  construed  in  connection  with,  and 
qualified  by,  the  condition  contained  in  the  clause  first  quoted. 

There  is,  however,  an  apparent  inconsistency  between  his  holding 
the  land  in  trust  for  his  wife  and  bodily  heirs,  and  having  himself  a 
life  estate  in  same.  But  it  is  not  a  reasonable  supposition  that  the 
testator  intended,  even  if  it  was  practicable,  for  him  while  living  to 
hold  the  land  in  trust  for  use  and  benefit  of  his  wife  and  children 
and  for  the  same  period  have  individually  an  estate  in  it  sul^ject  to 
be  used  or  disposed  of  at  his  will.  The  way  to  reconcile  the  two 
elauses  is  to  interpret  the  life  estate  mentioned  as  simply  a  right  to 
reside  with  his  wife  and  children  on  the  land  and,  in  conjunction 
with  them,  derive  a- support  therefrom,  which,  not  being  tangible, 
can  be  neither  sold  and  transferred  by  him  nor  made  subject  to  exe- 
cution or  other  process  of  court  to  pay  his  debts. 

Judgment  affirmed. 
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McCain  v.  L.  &  N.  B.  R.  Co. 
iFiled  Jbeh.  13.  1892— iVb«  io  6e  revorted.) 

1.  Failure  to  make  rejected  amended  petiiion  part  of  record — When  the  record  . 
fails  to  show  at  what  period  of  the  case  the  amended  petition  was  offered, 

-  which  was  rejected  by  the  court,  and  it  is  not  made  a  part  of  the  record  by 
order  of  conrt  or  bill  of  exceptions,  snch  amended  petition  can  not  be  con- 
sidered on  appeal. 

2.  Discretion  of  court  concerning  the  filing  of  amended  pleading — When  an 
amended  petition  is  tendered  by  plaintiff,  after  the  court  has  indicated  its 
purpose  to  peremptorily  instruct  the  jury  to  find  for  the  defendant,  the  dis- 
cretion allowed  the  court  as  to  whether  it  will  permit  the  amendment  to  be 
filed  is  very  large. 

3.  Negligence —  Variance  between  pleading  and  proof— VfhQTe  the  plaintiff  al- 
leges the  facts  and  the  character  of  negligence  upon  which  he  relies  upon 
in  his  action  to  recover  damages,  he  can  not  recover  by  proving  other  facts 
or  a  different  state  of  negligence. 

H.  P.  Cooper  for  appellant. 

W.  J.  Lisle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  only  ground  of  negligence  stated  in  the  petition  is,  that  those 
in  charge  of  the  appellee's  train  permitted  it  to  approa?h  a  public 
road  crossing  at  a  dangerous  rate  of  speed  without  giving  proper 
notice  of  its  coming,  whereby  the  appellant,  who  was  in  his  buggy, 
was  decoyed  so  near  the  crossing  that  his  horee  took  fright  and  ran 
away,  throwing  him  out  and  injuring  him.  This  was  traversed, 
and  contributory  neglect  also  pleaded. 

At  the  close  of  the  testimony  for  the  plaintiff  a  peremptory  in- 
struction was  given  to  the  jury  to  find  for  the  defendant,  and  the 
correctness  of  this  ruling  is  the  only  question  to  be  considered.  If 
there  was  any  evidence  to  sustain  the  complaint,  then  it  should  not 
have  been  done. 

The  appellant  and  one  Greene,  who  were  in  the  buggy,  state  that 
as  they  approached  the  crossing  they  were  driving  along  in  a  care- 
less way,  engaged  in  conversation,  and  did  not  check  the  horse  or 
look  or  listen  for  the  train.  They  did  not  hear  the  whistle  for  the 
crossing,  although  it  was  blown  at  the  proper  time  and  place,  and 
did  not  discover  the  coming  train  until  within  a  few  feet  of  the 
railroad  track,  and  so  near  that  they  could  not  turn  their  horse 
around.  They  tried  to  prevent  him  from  crossing  but  could  not,  as 
he  was  unruly  and  unmanageable.  After  crossing,  the  turnpike  for 
a  short  distance  ran  quite  near  the  railroad  track,  and  Just  as  they 
got  to  the  point  where  it  turned  away  from  it  the  whistle  of  the  lo- 
comotive, which  was  then  about  opposite  them,  was  sharply  blown, 
frightening  the  horse  so  that  he  turned  around  and  they  wer^ 
thrown  out  of  the  buggy.  There  is  no  evideiMje  that  the  train  was 
behind  time,  and  it  is  shown  t(r  have  been  running  at  most  at  only 
an  ordinary  rate  of  speed.  Indeed  there  is  evidence  tending  to 
ahow  that  it  was  running  quite  slow,  and  a  stop  was  made  soon 
after  passing  the  crossing. 

There  is  no  evidence  whatever  to  sustain  the  character  of  negli- 
g,eni*e  charged  in  the  petition. 

Upon  the  trial  the  appellant  relied  upon  the  fact  that  as  you  ap- 
proached the  crossing  a  hedge  obscured  the  view  partly  or  altogether 
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at  least  at  different  places.  In  addition  to  this  the  hearing:  of  the 
persons  in  the  buj<^y  was  not  very  erood,  but  these  facts  should  have 
made  them  more  careful,  and  their  evidence  shows  there  was  an 
utter  want  of  all  precaution  upon  their  part 

The  appellant  also  claimed  upon  the  trial  that  the  blowing  of  the 
whistle  at  the  time  the  horse  ran  away  was  unnecessary  and  negli- 
gent. 

Instead  of  a  want  of  signal  there  was  too  much  of  itl  However 
this  may  have  been,  it  was  not  complained  of  in  the  petition; 
and  where  it  specifics  the  facts  or  character  of  neglect  relied  upon 
a  party  can  not  recover  upon  the  showing  of  a  different  state  of  neg- 
ligence. 

The  recf>rd  shows  that  the  api)enant  tendered  and  offered  to  tile 
an  amended  petition,  which  was  rejected ;  but  is  does  not  appear, 
when  in  the  progress  of  the  case,  this  was  done.  If  after  the  court 
had  announced  its  purpose  to  non-suit  the  plaintiff,  then  it  certainly 
had  a  large  discretion  as  to  whether  the  amendment  should  be  filed. 
The  proposed  pleading,  however,  was  not  made  a  part  of  the  ree-' 
ord  or  identified  either  by  order  of  court  or  bill  of  exception,  and  it 
can  not,  theref(»re,  t)e  considered. 

Judgment  affirmed. 


PuTMAN  V.  Commonwealth. 
(Filed  Feb.  18,  1892— J\7)<  to  be  reported.) 

1.  T^tr  zeriiiit  convicting  appellant  of  murder  \s  snstnined  by  the  eTidence  and 
there  is  an  absence  of  proof  that  defendant  acted  in  his  own  defense  in 
committinflr  the  homicide. 

2.  Criminal  law —  Threats — SelJ-dcfense — The  instrnctions  in  this  case  con- 
oerning  the  right  of  self-defense,  considered  in  connection  with  the  proof 
relating  to  the  alleged  threats  and  hostile  demonstrations  of  deceased,  were 
correct  statements  of  law. 

8.  Same^  Evidence — On  the  separate  trial  of  appellant  for  mnrder,  proof 
of  the  acts  and  statements  at  the  time  of  the  homicide  of  defendant's  brother,, 
who  was  indicted  with  him  for  conspiring  to  commit  the  marder,  were  com- 
petent. 

E.  W.  Hines  and  Bradley  &  Dcrapsey  for  appellant. 

W.J.  Hendrick  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  James  Putraan,  was  indicted,  tried  and  convicted, 
in  the  Hopkins  Circuit  Court,  of  the  murder  of  John  W.  Penning- 
ton, and  Samuel  Putman,  the  brother  of  the  appellant,  was  indicted 
for  conspiring  with  the  appellant  to  murder  said  Pennington. 

The  appellant  was  tried  and  convicted  of  said  charge  and  hia  pun- 
ishment fixed  at  confinement  was  in  the  i>enitentiary  for  life. 
Bu muel  Putman  has  not  been  tried. 

The  appellant's  defense  was  that  of  self-defense,  consisting  of  the 
decease<l  having  waylaid  him,  time  and  agaiui  to  murder  him,  and 
frequent  threats  to  kill  him  on  sight,  <&c.,  and, of  having  made  hostile 
demonstrations  on  the  occasion  of  the  killing.    The  appellant  relied 
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on  three  acts  of  waylaying:  one  was  on  Saturday  nijarht  next  preced- 
ing the  killing,  which  consisted,  according  to  appellant's  story, 
which  was  corroborated  by  his  cousin,  Miss  Webb,  of  the  deceased 
waylaying  the  road  at  night,  armed  with  a  gun,  and  presenting  it  to 
shoot  the  appellant  as  he  and  his  cousin  were  passing  alone:  the  road, 
but  he  was  prevented  from  executing  his  purpose  by  the  cousin  of  the 
appellanr  stepping  in  front.  But  it  is  clearly  proven  that  the  deceased 
was  at  his  home  upon  that  occasion,  and  that  two  innocent  persons, 
one  of  them  having  a  gun,  were  the  persons  seen  by  the  appellant 
and  his  cousin.  The  other  occurrance,  according  to  the  appellant's 
testimony,  was  that  the  deceased  was  seen  at  a  house  one  night  at 
which  the  appellant  was,  with  a  gun;  but  it  is  highly  probable  that 
the  appellant  was  mistaken  a^  to  having  seen*  the  deceased  on  that 
occasion.  The  other  occurrance  was  that  the  appellant's  father,  one 
afternoon-,  had  taken  the  appellant's  place  to  plow  in  a  certain  field, 
an'd,  upon  getting  to  the  end  of  row,  he  saw  the  deceased  moving  . 
off",  in  stooping  position,  with  a  gun  in  his  hands.  If  the  father  saw 
the  deceased  with  gun  in  hand,  it  is  explained  by  the  fact  that  the 
deceased  was  fond  of  hunting  and  was  evidently  hunting,  and  the 
father's  land  being  posted,  the  deceased  was  getting  out  of  sight, 
fearing  that  he  would  be  fined  for  trespassing. 

It  appears  that  the  appellant  had  seduced  the  daughter  of  the 
deceased,  and  a  child  was  the  result  of  the  seduction;  that  deceased 
was  greatly  outraged  and  angered  with  the  appellant,  and  in  his 
anger,  and  most  generally  when  he  was  drinking,  he  made  threats 
to  take  the  life  of  the  appellant.  Many  of  the  threats  were  made  to 
the  appellant's  father,  brothers  and  cousins,  which  shows  that  the 
purpose  of  the  deceased  was  to  scare  the  appellant  into  some  kind  of 
reparation.  But,  be  this  as  it  may,  the  proof  shows  that  the  de- 
ceased had  abandoned  the  purpose  of  killing  the  appellant,  and  said 
that  he  would  not  hurt  him  if  he  would  keep  out  of  the  yard  of  the 
deceased.  The  appellant  was  informed  of  the  purpose  of  the  de- 
ceased and  promifsed  to  keep  out  of  the  yard. 

Now  we  come  to  the  occasion  of  the  killing.  Did  the  appellant 
believe  and  have  reason  to  believe  that  the  deceased  was  a'oout  to 
kill  him?  The  facts  in  reference  to  that  matter  are  that  the  decreased 
and  his  brother,  Samuel,  were  at  White  Plains,  armed,  in  the  fore- 
noon of  the  day  of  the  killing;  they  went  to  the  brother's  home  for 
dinner  and  returned  after  dinner,  armed;  about  four  o'clock  in  the 
afternoon  they  were  at  the  postoffice,  and  the  deceased  rode  horse- 
back up  to  the  postoffice  door  and  inquired  for  his  mail;  the  appel- 
lant was  then  standing  in  the  door  and  was  seen  by  the  deceased, 
but  the  latter  made  no  demonstration.  The  appellant  says,  how- 
ever, that  he  gritted  his  teeth,  just  then  the  appellant  went  back 
Into  the  store  and  stood  beside  the  counter  with  his  hand  in  his 
pocket,  and  the  appellant's  brother,  Samuel,  stood  beside  the  other 
counter.  The  deceased  having  obtained  his  mail,  rode  off  to  Gal- 
loway's store  and  purchased  a  spool  of  thread.  The  appellant,  in  a 
few  minutes,  went  in  the  same  direction,  and  stopped  at  Hardwick's 
blacksmith  shop.  The  deceased  left  Galloway's  store  on. horseback, 
going  east,  and  the  appellant  left  the  blacksmith's  shop,  going  west, 
which  caused  them  to  meet.  It  is  clearly  shown  that  the  appellant 
and  deceased  had  passed  each  other  a  few  feet  and  the  appellant 
turned  upon  the  deceased  and  fired  five  pistol  shots  at  him,  three  of 
the  shots  taking  effect  in  the  back  of  deceased;  the  deceased  con- 
tinued to  move  forward  until  he  fell  from  his  horse  and  died  of  the 
wounds  inflicted  by  the  appellant. 

The  appellant  says  that  as  he  got  opposite  the  deceased  he  thrust 
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his  hand  in  his  pocket  as  though  he  was  going  to  draw  a  pistol,  and 
the  appellant,  believing  such  to  be  his  purpose,  opened  fire  upon 
him;  but  it  is  proven  beyond  a  doubt  that  the  deceased  was  entirely 
unarmed,  and  was  going  on  his  way  without  any  intention  of  harm- 
ing the  appellant.  It  is  also  clear  that  the  deceased  made  no  demon- 
stration toward  the  appellant,  but  came  to  the  village  on  horseback, 
did  his  errand  on  horseback  and  was  returning  on  horseback.  He 
doubtless  had  no  kind  feeling  for  the  appellant,  it  would  be  un- 
natural if  he  had  kind  or  indifferent  feeling  toward  the  appellant, 
but  it  seems  clear  that  he' made  no  demonstration  toward  him.  It 
is  also  clear  that  the  brother  was  present  all  the  time,  ready  to  help 
if  necessary.  The  Commonwealth  proved  what  he  said  and  did  on 
the  occasion;  the  appelant  objected  to  that  proof,  but  the  appellant 
does  not  make  the  overruling  of  the  objection  a  ground  for  a  new 
trial.  But  it  was  competent  evidence  upon  the  ground  of  a  con- 
spiracy. 

The  appellant  complains  that  the  instruction  that  tells  the  jury 
that  if  tliey  believe,  from  all  the  facts  and  circumstances  proven  in 
the  ease,  appellant  believed  and  had  reasonable  ground  to  believe 
the  deceased  was  about  to  do  him  bodily  harm,  i&c.,  they  must 
acquit,  was  not  explicit  enough  upon  the  subject  of  the  decedent's 
threats  and  waylaying  the  appellant.  But  we  think,  according  to 
the  facts  of  the  case,  the  instruction  was  .full  and  complete. 

The  Judgment  is  affirmed. 


Brown,  Afls'EE,  &c.  v.  Ma^rion  National  Bank. 
(Filed  Feb  20,  1892.) 

1.  Kecovery  of  usury' paid  to  national  banks — A  person  paying  interest  to  a 
national  bank  at  a  greater  rate  than  6  per  cent,  may  recover  from  said  bank 
twice  the  amount  so  paid,  provided  the  action  is  commenced  within  two 
years  from  the  date  of  payment.     (Revised  Statutes  U.  S.,  5198). 

2.  Forfeiture  of  interest  by  national  bank — But  by  the  oharp^ing  of  soch 
nsnrioQs  interest  a  national  bank  forfeits  only  the  interest  which  an  existing 
note  cB.xr\eB  with  it  or  which  has  been  agreed  to  be  paid  thereon;  interest 
that  may  have  been  carried  with  or  agreed  to  be  paid  on  a  note  already  can- 
celled, either  by  payment  or  renewal,  can  not\)e  forfeited.  When  an  exist- 
ing note  was  executed  in  renewal  of  the  principal  and  osurions  interest  dne 
on  a  previous  note,  no  part  of  the  usurious  interest  which  has  become  a 
part  of  the  renewal  note  can  be  forfeited. 

Bives  &  Spaulding  for  appellants. 

Eountree  &  Lisle  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  Brown,  to  whom  a  deed  of  trust  was  made  by  L.  db  E. 
Baxter  for  benefit  of  creditors,  brought  this  action,  under  section 
5197-8,  Revised  Stautes  U.  S.,  to  recover  back  from  appellee,  Marion 
National  Bank,  twice  the  amount  of  interest  paid  on  certain  prom- 
issory notes. 

He  had  previously  instituted  another  action  for  settlement  of 
estates  of  the  insolvent  debtor  and  distribution  of  assets  among 
creditors,  in  which  appellee  had  presented  and  filed  the  notes  men- 
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tioned  for  payment;  and  the  two  actions  appear  to  have  been  con- 
solidated, and  the  questions  arising  in  each  oetween  parties  to  this 
appeal  were  determined  by  the  judgment  now  before  us  for  revision. 

That  judgment  was,  in  substance,  for  twice  the  amount  of  $297.25, 
made  up  of  the  following  recited  sums  paid  as  interest  on  the  notes 
within  two  years  prior  to  institution  of  first  mentioned'  action  at  a 
greater  rate  than  6  per  cent,,  to-wit:  On  note  for  $4,500;  $160  paid 
November  1,  1889,  and  $107  paid  May  4, 1890,  and  on  a  note  for  $650; 
$15  paid  January  24,  1890,  and  $15  September  30, 1890. 

It  was  at  the  same  time  further  adjudged  that  the  entire  interest 
carried  by  the  several  notes  filed  be  forfeited,  as  7  per  cent,  per  an- 
num appears  upon  face  of  each  as  the  rate  charged,  and  that  only  ' 
principal  is  payable  out  of  the  trust  estate. 

The  judgment  was  at  the  time  excepted  to  by  plaintiff,  now  appel- 
lant, because,  first,  $1H0.25,  interest  paid  April  29,  1889,  on  the  note 
for  $4,500,  is  not  included;  second,  only  interest  on  the  several  note& 
is  adjudged  lorfeited,  whereas  all  that  had  accrued  previous  to 
respective  dates  of,  and  included  in,  the  amounts  of  them,  should 
have  been.  Appellee,  on  cross-appeal,  seeks  reversal  because  en- 
titled to  interest  at  6  per  cent,  not  allowed  from  date  of  the  judg- 
ment. 

By  section  5197  each  national  bank  is  authorized  to  take  and 
charge  interest  at  the  rate  allowed  by  law  of  the  State  where  it  is 
situated.  And  section  5198  is  as  follows:  **The  taking,  receiving,  re- 
serving or  charging  a  rate  of  interest  greater  than  is  allowed  by  the 
preceding  section,  when  knowingly  done,  shall  be  deemed  a  for- 
feiture of  the  entire  interest  which  the  note,  bill  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon. 
In  case  the  greater  rate  of  interest  has  been  paid,  the  person  by 
whom  it  has  been  i)aid,  or  his  legal  representative,  may  recover  back 
in  an  action  in  the  nature  of  an  action  for  debt,  twice  the  amount  of 
interest  thus  paid  j  from  the  association  taking  or  receiving  the  same, 
provided  suxih  action  is  commenced  within  two  years  from  the  time 
the  usurious  transaction  occurred.'' 

Although  there  were  four  notes  upon  each  of  which  a  greater  rate 
of  interest  than  allowed  in  this  State,  which  is  6  per  cent.,  is  alleged 
to  have  been  paid,  judgment  was  rendered  for  that  charged  by  and 
paid  to  appellee  on  two  only;  but  as  no  exception  was  taken,  nor  any 
complaint  is  now  made  of  the  apparent  omission,  we  must  assume 
there  is  no  error  on  that  account.  We  think,  however,  appellant  is 
entitled  to  judgment  for  twice  the  amount  of  $160.25,  paia  April  29, 
1889,  on  the  note  for  $4,500,  in  addition  to  the  sums  recited,  for  the 
action  appears  to  have  been  commenced  April,  25,  1891,  within  two- 
yearsafter  payment,  and  it  is  expressly  admitted  in  the  answer  of 
appellee.  But  the  other  exception  seems  to  us  not  well  taken,  for 
according  to  the  evident  meaning  of  the  section  quoted,  taking,  re- 
ceiving or  charging  by  a  national  bank  in  this  State  a  rate^of  interest 
greater  than  6  per  cent.,  is  to  be  deemed  a  forfeiture  of  the  entire 
interest  which  an  existing  ni:te,  bill  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid  thereon;  not  such  in- 
terest as  mat/  have  been  carried  with  or  agreed  to  be  paid  on  a  note 
already  canceled,  either  by  payment  or  by  renewal,  whereby  what 
was  before  interest  has  become  interest- bearing  principal. 

The  usury  law  of  this  State  is  no  guide  in  construing  the  statute 
under  consideration  because  entirely  diflTerent.  The  section  quoted' 
was  intended  to  accomplish  two  distinct  objects,  neither  of  which  is 
authorized  by  statute  of  this  State;  one  is  to  forfeit  and  bar  recovery 
of  all  interest  carried  by  or  agreed  to  be  paid  on  any  note,  bill  or 
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other  evidence  of  debt  sued  on  or  presented  for  payment  out  of  the 
estate  of  a  decedent  or  insolvent  debtor,  where  the  rate  may  be 
greater  than  is  allowed  by  law;  and  the  other  to  ^ive  to  the  debtor 
who  has  already  paid  such  greater  rate  the  right  to  recover  back 
twice  the  amount  thereof,  whether  so  paid  on  one  or  more  notes  or 
bills  or  upon  one  still  in  existence,  or  fully  paid  off  and  canc^ed, 
provided  such  action  is  commenced  within  two  years  after  sucti 
usurious  transaction. 

There  is  no  difficulty  in  understanding  meaning  of  the  last  clause 
of  the  section;  nor  need  there  be  any  in  properly  interpreting  ana 
applying  language  of  the  first,  for  interest  that  has  been  either  paid 
'  off  or  become,  by  renewal,  part  of  the  principal  of  a  new  note,  can 
not  be  fairly  regarded  as  being  carried  as  interest  with  it,  much  less 
can  it  be,  with  propriety,  said  to  have  been  agreed  to  be  paid  on  it. 

By  the  judgment  appellee  was  authorized  to  prove  and  present 
against  the  estate  held  by  appellant  in  trust,  the  demands  of  which 
the  notes  in  question  are  evidence,  and  to  receive  pro  rata  the 
amount  thereof  less  interest.  Such  demands,  when  evidenced  by 
judgment  therefor  or  what  is  equivalent,  when  reported  to  court  and 
allowed,  of  course  bear  interest,  but  not  before. 

And  as  the  judgment  in  this  case  is  not  inconsistent  with  such 
view,  it  must  be  affirmed  on  cross-appeal,  but,  for  the  reason  indi- 
cated, reversed  on  the  appeal  and  remanded  for  further  proceedings. 


FbANKLIN    v.  COMMONWELTH.  ' 

(Filed  Feb.  25, 1892.) 

1.  Crimiual  law — Question  for  jury — Verdict  sustained  by  evidence — The  cred- 
ibility of  the  witnesses  introduced  for  the  Commonwealth  and  gnilt  or  inno- 
cence of  the  aconned  are  qnestions  that  belong  peculiarly  to  the  jury. 

In  this  case,  although  there  is  much  testimony  impeaching  the  credibility 
of  the  Commonwealth's  witnesses,  yet  the  verdict  of  guilt  is  sustained  by 
the  eyidence  and  will  not  be  set  aside. 

2.  Same — Ezideuee^On  a  trial  for  murder  the  testimony  of  a  daughter  of 
the  deceased,  to  the  effect  that  the  accused  had  seduced  her  and  that  her 
father  had  caused  her  to  ''get  out''  a  bastardy  warrant  against  the  accused, 
was  competent  as  conducing  to  show  the  motive  of  accused  for  the  com- 
mission of  the  crime. 

3.  Same — Instructions — When  evidence  ip  introduced  on  the  trial  to  impeach 
the  credibility  of  witnesses  the  court  should  not  instruct  the  jury  that  they 
had  a  right  to  credit  or  discredit  the  testimony  of  witnesses,  when,  from  any 
facts  before  them,  they  were  satisiied  such  witnesses  were  unworthy  of 
belief.     Such  instructions  would  tend  to  mislead  the  jury. 

J.  H.  C.  Sandidge  for  appellant. 

W.  J.  Hendrick  and  Reid  Rogers  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  was  indicted  in  the  Met<»alfe  Circuit  Court  for  the 
murder  or  Elisha  Smith.  The  venue  was  changed  to  the  Cumber- 
land Circuit  Court  where,  on  the  trial,  a  verdict  of  guilty  was  returned, 
fixing  his  punishment  at  confinement  in  the  State  prison  for  life. 
The  prosecution  has  been  pending  for  near  ten  years,  with  five  jury 
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trials,  three  of  which  were  mistrials  and  two  resulting  in  a  convic- 
tion for  murder.  The  first  conviction  was  set  aside,  and  at  a  subse- 
quent term  a  like  conviction  was  had,  from  which  this  appeal  has 
been  taken. 

Counsel  for  the  accused  has  discussed  the  testimony  at  some 
length,  and  if,  as  contended,  the  witnesses  for  the  Slate,  some  of 
whom  were  eye  witnesses  to  the  killing,  are  not  to  be  believed  the 
verdict  in  this  case  should  have  been  not  guilty. 

The  principal  testimony  for  the  prosecution  comes  from  the  thref 
daughters  of  the  dead  man,  one  of  whom  swears  that  she  saw  the 
accused  with  pistol  in  hand  firing  at  her  father,  and  going  to  his  re- 
lief the  old  man  exclaimed,  he  has  shot  me  to  pieces  and  died  in  a 
few  moments.  His  other  daughters  reached  their  father  in  a  few 
minutesafter  their  sister  and  he  said  to  them  that  Austin  Franklin 
shot  him.  These  witnesses  have  been  attacked  in  various  ways  as 
being  unworthy  of  belief.  The  one  who  says  she  saw  the  shooting 
is  shown  to  be  a  common  prostitute,  and  to  have  made  statements 
to  various  persons  to  the  ettect  that  she  did  not  know*  who  shot  her 
father.  The  other  girls  have  made,  a^?  the  testimony  shows,  many 
conflicting  statements  directly  at  variance  with  their  testimony  on 
the  trial,  and  some  of  them  indicatin*?  a  purpose  to  punish  the  ac- 
cused, although  they  believed  him  innocent.  In  fact  the  testimony 
impeaching  the  character  of  these  girls  is  as  strong  as  the  defense 
could  well  have  made  it,  and  yet  the  persons  who  were  the  sole 
triers  of  the  facts  believed  their  statements  to  be  true  and  evidently 
based  their  verdict  of  guilty  on  their  testimony.  It  is  difficult  for  a 
court  not  in  the  presence  of  witnesses,  who  are  being  examined  in  a 
case  like  this,  to  Judge  of  the  weight  the  testimony  should  have  by 
reason  of  the  conduct  of  the  witnesses  and  their  manner  of  detail- 
ing the  facts  upon  which  the  charge  is  based,  and  the  more  difticult 
to  ascertain  what  importance  should  be  attached  to  testimony  in- 
troduced for  the  purpose  of  assailing  the  character  of  the  witnesses 
on  the  adverse  side,  either  by  showing  general  bad  reputation  or  by 
proof  of  conflicting  statements. 

The  manner  and  bearing  of  the  witnesses  when  under  examina- 
tion must  necessarily  impress  the  jury  the  one  way  or  the  other,  and 
as  this  court  is  deprived  of  knowing:  the  history  of  the  witnesses, 
their  manner  and  bearing  when  testifying,  as  such  facts  can  not  well 
be  spread  on  the  record,  the  necessity  arises  for  making  in  this  class 
of  cases  the  jury  the  sole  judges  of  such  questions,  and  after  a  care- 
ful reading  of  the  testimony  we  are  far  from  saying  that  the  case 
shows  an  absence  of  proof  authorizing  the  conviction.  This  case 
had  its  origin  in  the  county  of  Metcalfe,  and  w^hile  the  deceased  was 
a  man  in  the  lower  walks  of  life  and  had  but  little  personal  influ- 
ence, the  accused  was  given  a  trial  in  an  adjoining  county  where  he 
had  everj^  opportunity  to  disprove  the  case  made  against  him,  and 
where  no  influences  ^xi>t«d  to  prejudice  his  trial  in  any  way.  While 
the  burden  was  on  the  State  to  show  his  guilt,  beyond  a  reasonable 
doubt,  it  appears  that  no  one  of  the  five  juries  could  agree  as  to  his 
innocence,  and  the  trial  judge  on  his  first  conviction  seeing  that  it 
might  be  possible  the  daughters  of  the  dead  man  were  disposed  to 
make  the  accused  the  victim,  without  regard  to  his  guilt,  granted 
him  a  new  trial,  and  every  opportunity,  it  seems  to  us,  was  afforded 
the  accused  to  remove  not  only  the  impression  against  him,  but  the 
positive  testimony  of  those  who  saw  the  shooting.  The  verdict  is 
not  against  the  testimony. 

This  murder  originated,  doubtless,  from  the  fact  that  the  accused 
had  been  arrested  on  a  bastardy  warrant  at  the  instance  of  the  de- 
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ceased,  charging:  him  wiih  being  the  father  of  a  child  the  daughter 
of  the  deceased  had  priven  birth  to,  and  although  settled  was  fol- 
lowed by  threats  on  the  part  of  the  accused  towards  the  deceased  for 
having  him  arrested. 

It  is  insisted  by  counsel  for  the  accused  that  it  was  incompetent  to 
show  by  the  witness  (the  daughter)  that  she  had  been  badly  treated 
by  the  accused,  with  a  view  of  showing  a  motive  on  the  part  of  the 
accused  to  commit  the  crime.  The  witness  stated  that  "the  accused 
had  mistreated  her  and  her  father,  made  her  get  out  a  bastardy  war- 
rant for  him  and  he  compromised  by  paying  me  (the  witness;  $50." 
Threats  were  then  shown  by  other  witnesses  to  have  been  made 
against  the  deceased  by  the  accused,  growing  out  of  this  settlement, 
and  we  think  it  competent  as  showing  a  motive  on  the  part  of  the 
defendant  to  take  the  life  of  the  deceasied.  Evidence  of  the  commis- 
sion of  one  offense  is  often  allowed  to  establish  a  motive  for  commit- 
ting another  and  distinct  offense.  It  may  be  shown  where  one  is 
charged  with  passing  counterfeit  mor.ey.  knowing  it  to  be  counterfeit, 
that  the  accused  had,  before  that,  passea  similar  bills,  knowing  them 
to  be  spurious.  This  is  allowed  to  show  the  intent  or  the  motive 
prompting  the  commission  of  the  act. 

In  Stout  V.  The  People,  4  Parker  Criminal  Reports,  71,  the  prisoner 
was  indicted  for  the  murder  of  the  husband  of  A.  It  was  held  com- 
petent to  show  that  the  prisoner  was  seen  in  bed  with  the  wife  of 
the  deceased  as  lurnishing  a  motive  for  the  commission  of  the 
crime. 

In  the  case  of  Com.  v.  Merrian,  14  Pick.,  518,  an  indictment  for 
adultery,  testimony  of  an  improper  familiarity  between  the  de- 
fendant and  the  same  woman  was  held  competent  It  being  com- 
petent to  show  a  bad  feeling  between  the  accused  and  the  deceased 
by  reason  of  the  relation  of  the  former  with  his  daughter,  there 
was  no  reason  why  the  accused  was  denied  the  right  to  show  that 
he  said,  at  the  time,  he  did  not  compromise  because  he  was  guilty, 
but  was  advisee!  that  he  had  better  do  so,  as  the  Smith's  would 
swear  lies  against  him. 

This  testimony,  if  admit  ted,  could  not  have  controlled  the  verdict, 
but,  on  the  contrary,  conduced  to  show  the  hatred  that  would  likely 
arise  on  the  part  of  the  accased,  by  reason  of  his  being  required  to 
pay  this  money  when  innocent  of  the  charge,  and  in  this  way  sus- 
tain the  theory  of  the  prosecution.  It  is  claimed  that  an  instruction 
should  havie  been  given  the  jury  as  to  their  right  to  credit  or  dis- 
credit the  testimony  of  any  witness,  when,  from  the. facts  before 
them,  they  were  satisfied  the  witness  was  unworthy  of  belief.  An 
instruction  of  this  character  was  asked  and  refused. 

We  must  assume  that  those  composing  the  jury  uere  men  of  or- 
dinary intelligence,  and  knew  without  being  told  they  were  not  re- 
quired to  believe  the  statements  of  the  witness  to  be  true,  merely 
because  they  were  made  under  oath.  This  record  is  mostly  made 
up  of  matter  impeiiching  the  character  of  witne!«  after  witness  for 
truth  and  veracity,  and  in  showing  conflicting  statements  to  have 
been  made  by  them  in  reference  to  the  same  important  fact.  The 
jury  knew  the  purpose  of  this  testimony,  and  that  they  were  not 
seated  in  the  box  to  believe  every  statement  made  by  a  witness, 
whether  true  or  false.  Besides,  the  fact  of  the  trial  judge  calling 
the  attention  of  the  jury  to  the  fact  that  they  were  not  compelled  to 
believe  all  was  said,  would  induce  the  jury  to  suppose  the  court  was 
of  the  opinion  that  witnesses  had  made  false  statements,  and  it  was, 
therefore,  his  duty  to  warn  them  upon  that  subject,  or  to  inforai 
them  they  were  the  sole  judges  of  the  credibility  of  the  witnesses. 
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Such  an  instiuction  has  heretofore  been  condemned,  and  when  given 
often  misleads  the  juror  in  the  consideration  of  the  facts.  It  is  said, 
further,  that  the  case  should  have  been  continued  because  of  the 
absence  of  leadingf  counsel  for  the  defense  and  of  two  or  more  wit- 
nesses. Those  witnesses,  if  present,  would  have  stated  what  was 
proven  by  witness  after  witness  for  the  defense,  and  the  entire  rec- 
ord shows  a  preparation  by  the  defense  and  a  presentation  of  the 
case  to  the  jury  covering  every  point  upon  which  a  defense  could 
have  been  made.  Arguments  were  made  by  counsel  for  the  State 
that  evidenced  much  zeal  in  the  effort  toconvict,  but  nothing  trans- 
pired that  would  require  a  reversal  on  the  account  of  the  conduct  of 
the  prosecution,  or  would  justify  the  court  in  saying  they  had  gone 
beyond  the  bounds  of  legitimate  argument.  More  than  one  coun- 
sel appeared  for  the  accused.  His  case  was  fully  prepared  and, 
doubtless,  ably  presented.  If  influences  existed  to  improperly  con- 
trol the  minds  of  the  jury,  there  are  more  reasons  for  looking  to 
them  as  coming  from  the  defense,  by  reason  of  the  position  of  the 
accused  in  his  neighborhood,  than  from  the  humble  people  whose 
wrongs  the  State  has  at  last  vindicated  by  this  prosecution.  There  is 
some  suggestion  made  as  to  the  attendance  at  church  by  the  jury  on 
Sabbath  while  this  case  was  being  tried,  and  of  remarks  made  by  the 
the  minister  on  the  subject  of  murder.  There  is  nothing  in  the 
record  to  warrant  the  statement,  or  showing  in  any  way  that  this 
accused  has  not  had  a  fair  trial.  In  fact  the  testimony  conduces 
strongly  to  show  that  he  seduced  the  daughter  and  then  murdered 
the  father. 
Judgment  affirmed. 


Smith,  &c.  v.  Crutcher,  &c. 

(Filed  Feb.  13,  1892.) 

1.  Constitutional  law—  Tenvti  charters — The  charter  of  **The  city  of  Pine- 
ville,"  whereby  tho  act  incorporating  the  "town  of  Pineville,"  was  repealed, 
having  been  regularly  passed  and  approved,  is  valid  and  effectaal  for  all 
parposes,  whatever  may  have  been  the  means  whereby  the  Legislature  waa 
induced  to  enact  aaid  charter  and  although  the  charter  wa?  not  submitted  to 
the  trustees  or  the  voters  of  Pineville  for  their  ratification  01  approval. 

2.  Sa/nt' — Election  of  officers — Appellant  was.  elected  to  an  office  under  tho 
charter  of  the  ''town  of  Pineville"  after  the  charter  of  the  **city  of  Pine- 
ville'' was  enacted  and  approved  by  which  the  charter  of  the  "town  of  Pine- 
ville" was  repealed.  He  alleges  that  the  appellee  was  elected  to  an  office  of 
the  "city  of  Pineville"  but  that  no  notice  of  the  election  was  given  and  that  an 
unlawful  mob  controlled  said  election,  &c.  Held — Appellee  having  been 
elected  at  an  election  held  under  the  charter  of  the  city  of  Pineville  on  the 
day  designated  in  said  charter,  is  entitled  to  his  office  although  the  manner 
of  holding  the  election  may  have  been  informal. 

J.  L.  Scott  for  appellants. 

Appeal  from  Bell  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

At  an  election  held  May  3,  1890,  in  pursuance  of  the  charter  of 
the  town  of    Pineville,  approved  in  1878,  and  of  an  amendment 
thereto  enacted  in  1888,  appellant,  being  a  candidate  for  office  of  po- 
lice judge  of  said  town,  received  a  majority  of  votes  cast,  and  there- 
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after  received  a  commission  and  qualified  as  such.  But  April  16, 
1890,  an  *'act  to  incorporate  the  city  of  Pineville,  in  Bell  county," 
was  passed  and  approved  hy  which  an  election  for  office  of  police 
judge  was  provided  to  be  held  May  13,  1890,  which  was  held  and 
appellee  was  elected  to  that  offtce.  And  thereafter  appellant  insti- 
tuted this  action  and  obtained  an  injunction  restraining  appellee 
from  acting  as  such  police  judge,. performance  of  the  duties  of  which 
he,  having  qualified,  had  commenced.  But  the  injunction  having, 
upon  a  final  hearing,  been  dissolved  and  judgment  rendered  dis* 
missing  the  action,  this  appeal  is  prosecuted. 

No  evidence  was  heard  or  answer  filed  and  the  single  question  is, 
whether  the  facts  stated  in  the  petition,  that  are  to  be  taken  as  true, 
are  sufficient  to  constitute  any  cause  of  action.  There  can  be  no 
question  of  the  power  of  the  Legislature  to  pass  the  act  incorporat- 
ing the  "city  of  Pineville,''  which  was  intended  and  had  the  effect 
to  repeal  the  existing  charter  of  the  '*town  of  Pineville,"  and  to 
regulate  municipal  aftairs,  including  the  qualification  and  election 
of  officers  without  regard  to  the  previous  town  charter.  No  ques- 
tion is  made  in  the  petition  of  the  qftalifijfations  of  appellee  for  the 
office,  of  the  election  having  been  held  on  the  day  fixed  in  the  act  of 
April,  1890,  nor  of  his  having  received  a  majority  of  the  votes  cast 
at  that  election. 

It  does  not  make  any  difl'erence  whether  there  was  or  not,  as  al- 
leged, a  conspiracy  on  the  part  of  speculators  to  induce  the  Legisla- 
ture to  pass  the  act  of  April,  1890,  nor  was  it  necessary  to  the  valid- 
ity of  that  act  for  it  to  have  been  approved  or  ratified  by  appellant, 
the  town  of  Pineville  or  the  trustees  thereof,  in  the  absence  of  a 
provision  requiring  it  to  be  submitted  to  the  people  or  trustees  of 
the  town  for  ratification  or  approval.  For  as  the  statute  appears  to 
have  been  passed  by  the  Legislature  and  approved,  it  must  fee 
treated  as  valid  and  effectual  for  all  the  purposes  of  its  enactment. 

It  is  in  a  general  way  alleged  in  the  petition  that  an  unlawful 
mob  or  conspiracy  was  formed  between  appellee,  the  city  of  Pine- 
ville, Hnd  a  large  number  of  persons  for  the  purpose  of  seizing  con- 
trol of  municipal  affairs  of  Pineville  without  authority  of  law,  and 
and  that  the  election  of  May  13  was  held  without  previous  notice. 
But  if,  as  is  admitted  in  appellant's  petition,  the  election  was  held 
on  the  day  fixed  by  the  act  of  April,  1890,  appellee  was  a  citizen  of 
Pineville,  had  the  qualifications  prescribed  by  the  city  charter,  and 
was  voted  for  by  the  legal  voters  of  the  city,  he  is  entitled  to  the  of- 
fice, although  the  manner  of  holding  the  election  may  have  been 
informal.    And,  consequently,  the  action  was  properly  dismissed. 

Judgment  affirmed. 


DeLozier,  by,  <fec.  V.  Kentucky  Lumber  CJo. 
iFiled  Feb.  13.  1892— A^oi?  to  be  reported.) 

1,  Employe  assumes  ordinaiy  tisks  inndent  to  busines's — A  person  who  is  sui 
/wm  who  nndertakes  an  employment  that  is  necessarily  attended  with  danger, 

assumes  the  risks  that  are  ordinarily  incident  to  such  employment,  and  if 
injured  in  such  business  can  not  look  to  his  employer  for  damages  if,  by 
the  exercise  of  ordinary  care  and  prudence,  he  could  have  avoided  the  in- 
jury. 

2.  Same — Infants — But  where  an  infant  employed  in  such  dangerous  bus- 
iness brings  an  action  against  the  employes  to  recover  damages,  the  jury 
should  be  instructed  to  find  for  the  plaintiff  unless  his  age,  intelligence  and 
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«xperienoe  were  suoh  as  to  induce  a  man  of  ordinary  care   and  prudence  to 
believe  him  qualified  and  fitted  for  the  business  at  which  he  was  employ«M* 

Crawford  &  Mason  and  S.  V.  D.  Stout  for  appellants. 

Hill  &  Denham  for  appellee. 

Appeal  from  Whitley  Court  of  Common  Pleaa^ 

Opinion  of  the  court  by  Jud^^e  Lewis, 

Appellant,  being  under  twenty-one  years  of  age,  brought  this  ac- 
tion by  his  next  friend  and  father  to  recover  damages  for  personal  in- 
jury sustained  while  employed  by  appellee  to  labor  at  his  saw  mill. 

It  appears  tfiat  there  was  erected  a  railway  track  or  tramway  upon 
which  were  placed  trucks  for  the  purpose  of  removing  lumber  from 
the  mill  as  it  was  sawed  to  a  yard  where  it  was  stacked,  and  as  the 
trucks  by  their  own  momentum  moved  at  considerable  speed  by 
reason  of  descending  grade  of  the  track,  it  was  necessary  to  station 
a  person  at  the  bottom  of  the  incline  to  check  them,  which  was  done 
by  inserting  a  wedge-shaped  stick  between  wheel  of  the  truck  and 
the  frame  resting  on  it  above  the  wheels.  At  that  particular  occu- 
pation appellant  was  engaged  when  injured.  But  the  precise  cause 
of  his  being  thrown  down  and  run  over  by  the  truck  he  was  at- 
tempting to  stop  was  not  tully  and  clearly  stated  by  him,  and,  con- 
sequently, it  does  not  satisfactorily  appear  the  injury  was  not  the 
result  of  his  own  want  of  care. 

The  evidence  shows  he  was  then  about  seventeen  years  of  age, 
had  been  previously  employed  at  that  particular  busineSvS,and  was  so 
employed  with  the  knowledge  and  consent  of  his  father  who  was,  at 
the  time,  also  a  laborer  at  appellee's  mill. 

The  verdictof  the  jury  in  this  case  not  being,  in  our  opinion,  pal- 
pably against  the  evidence,  must  be  treated  as  decisive  of  the  case, 
if  they  were  properly  instructed  by  the  court. 

The  general  rule  as  to  a  person  sui  juris  is,  that  when  an  employe 
undertakes  to  perform  labor  that  is  necessarily  attended  with  dan- 
ger to  himself,  he  so  far  assumes  the  risks  as  to  require  exercise  of 
ordinary  care  and  prudence  on  his  part,  and  can  not  look  to  his  em- 
ployer for  damages  upon  the  ground  of  negligence,  if  by  the  exer- 
cise of  ordinary  care  he  could  have  avoided  the  injury  complained 
of.  Sullivan  v.  Louisville  Bridge  Co.,  9  Bush,  81.  But  whether  an 
infant  is  to  be  treated  as  having  assumed  the  risks  of  personal  in- 
jury to  himself,  from  performance  of  labor  attended  with  danger,  and 
held  to  exercise  of  ordinary  care  and  caution  in  order  to  recover 
damages  from  his  employer  in  case  of  personal  injury,  is  always  an 
open  question  depending  upon  his  capacity  and  fitness  for  the  par- 
ticular kind  of  labor  he  may  be  employed  at  when  injured.  And, 
therefore,  the  jury  should  be  instructed  in  every  case  like  this  to 
find  for  the  plaintifi"  unless  his  age,  intelligence  and  experience  were 
such  as  to  induce  a  man  of  ordinary  care  and  prudence  to  believe 
him  qualified  and  fitted  for  the  labor  at  which  he  employed  him. 

Another  general  rule  is,  that  the  employer  is  bound  to  furnish  the 
employe  with  proper  and  reasonably  safe  materials  or  machinery 
with  which  to  perform  the  labor  he  is  employed  at. 

The  instructions  in  this  ease  we  think  embodied  fully  and  clearly 
the  foregoing  principles  of  law,  and,  consequently,  the  judgment 
for  the  defendant  must  be  afiirmed. 
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Downs  v.  Commonwealth. 

{Filed  Feb.  18,  1892.) 

Constitutional  law —  Grand  jury — Section  248  of  Constitation  of  1891  ro- 
qoires  that  a  f^rand  jury  shnll  oonsist  of  12  persons,  and  appellant  having 
been  indicted  in  October,  1891,  by  a  grand  jury  composed  of  16  persons, 
the  judgment  against  him  must  be  reversed. 

Geo.  S.  Fulton  for  appellant. 

Nat  W.  Halstead  and  W.  J.  Hendriek  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  having  been  convicted  of  a  felony  under  an  indictment 
found  and  returned  by  a  grand  jury  empanelled  and  sworn  at  Oc- 
tober terra,  1891,  of  the  court  in  which  he  was  tried,  seeks  reversal 
of  the  judgment  rendered  in  persuance  of  the  verdict,  upon  the  only 
ground  we  need  consider  that  grand  jury  was  composed  of  sixteen 
persons  in  violation  of  section  248  of  the  present  Constitution,  as 
follows:  "A  grand  jury  shall  consist  of  twelve  persons,  nine  of 
whom  concurring  may  find  an  indictment." 

Decision  of  this  case,  submitted  some  time  ago,  has  been  sus- 
pended to  await  determination  of  Miller,  <&c.  v.  Johnson,  &c. 
[now  pending  on  petition  for  rehearing  and  not  yet  reported], 
wherein  was  involved  question  of  validity  of  the  present  Constitu- 
tion as  signed  and  promulgated  September  28, 1891,  by  the  delegates 
in  convention  assembled.  But  as  that  case  has  been  decided  and 
that  instrument  held  iu  the  opinion  delivered  to  be  as  to  all  its  parts 
the  existing  organic  law  of  the  State,  the  section  quoted  must  be 
now  regarded,  a.s  from  the  date  mentioned,  the  law  controlling  the 
number  of  persons  required  to  constitute  a  grand  jury.  And  as  a 
i)erson  can  not  be  legally  tried  and  convicted  of  a  pul^lic  offense 
under  an  indictment  found  and  returned  by  a  grand  jury  illegally 
constituted  and  empanelled,  it  necessarily  results  that  the  Judg- 
ment in  this  case  must  be  and  is  reversed  and  remanded,  with  di- 
rections to  set  aside  the  verdict. 


Sanders  v.  ComxMONwealth. 
{Filed  Feb.  18,  1892— iVo^  to  be  reported.) 

1.  Criminal  law — Evidence — On  the  trial  of  appollant  for  marder,  evidence 
of  what  a  witness  had  said  to  the  deceased  concerning  the  accused,  not  in 
the  latter^s  presence,  was  incompetent. 

2.  Same — Evidence — After  the  accused  had  been  permitted  to  prove  that 
two  or  three  months  before  the  kiUing  the  deceased  had  shot  at  and  woundiid 
him,  the  court  properly  refused  to  permit  the  accused  to  prove  the  partic- 
ulars concerning  that  shooting. 

3.  Instructions  concerning  self-dejense — The  evidence  renders  it  very  doobt- 
ful  whether  the  accused  was  entitled  to  any  instruction  concerning  his  right 
of  self-defense;  but  the  instruction  by  .the  court  that  if  the  accused  bad 
reasonable  grounds  to  believe  and  did  believe  that  the  deceased  was,  at  the 
time  of  the  kiUing,  about  to  inflict  on  him  great  bodily  harm,  and  that  if  he 
used  no  greater  force  than  was  necessary  to  protect  himself  from  real  or  ap* 
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parent  danger,  he  must  be  acquitted,  was  fully  as  favorable  to  kim  &a  be  h«d 
a  right  to  ask. 

4.  (7onsttfutionai  ia-iU — Grnnd  jury — Section  248  of  the  Const  itution  of  1JHJ>J, 
providing  that  **a  grand  jury  shall  consist  of  12  personfl.  9  of  whinn  cotiour- 
ring  may  find  an  indictment,'*  is  self-operative  and  requires  ao  \e^ialatkm 
to  pot  it  in  force.     It  took  effect  npon  the  promulgation  of  the  CoustitDtiuii  > 

Lindsay  &  Botts  and  J.  W.  Greene  for  appellant- 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  John  Sanders,  a  man  about  forty  yrar-  nld,  v^- 
|)eatedly  shot  Hamuel  Oarvey,  a  boy  about  eighUn^n  or  ninc!tt-eri 
years  r)f  age,  as  the  latter,  when  unarmed,  was  piti^sing^  iilun^  th** 
street  of  the  town  in  which  they  lived,  and  from  wliirh  his  dei^th 
resulted  in  a  short  time.  The  parties  had  been  uniii^ndly  for  some 
time,  but  no  words  passed  at  the  time  of  the  shtvntintri  und  llwre 
was  no  hostile  demonstration  whatever  upon  the  part  of  the  de- 
ceased. He  had  been  to  a  store  for  a  small  article  and  wu?^  nn  \\\% 
way  home. 

The  punishment  fixed  by  the  jury  is  confinement  in  the  peniten- 
tiary for  life. 

Complaint  is  made  that  a  witness  was  not  i)ermittetl  to  state  what 
some  time  prior  to  the  killing  he  had  said  to  the  deceased  with  ref- 
erence to  his  conduct  toward  the  accused. 

The  latter  was  not  present,  and  the  deceased  nif^rely  laiiirhed  aiid 
«aid  nothing.  It  was,  therefore,  merely  an  offer  to  prove  the  state- 
ment of  the  witness  aud  not  competent. 

The  appellant  was  permitted  to  prove  that  two  or  three  months 
before  the  killing  the  deceased  had  shot  at  and  W(^uiitliHl  him. 

This  having  been  allowed,  it  was  unnecessary,  hm  ftiv  as  the  ac- 
<?used  was  concerned,  to  enter  into  the  particulars  of  that  shuotinsr, 
and  the  court  properly  refused  to  allow  the  investiginion. 

It  is  very  questionable  if  any  instruction  whatever  should  have 
been  given  as  to  self-defense.  It  is  true  it  had  bM.'ii  prnveti  lluit 
-each  of  the  parties  had.  previous  to  the  killing,  threatened  the 
other,  and  that  the  deceased  had  shot  at  and  wounded  the  accused, 
but  it  seems  to  us  the  circumstances  surrounding  the  killing  fail  to 
show  that  the  latter  had  reasonable  ground  to  ,thiiik  the  deeeaHerl 
-was  then  about  to  carry  out  any  purpose  to  do  him  hunn. 

The  jury  were,  however,  told  by  the  court  that  if  they  brlieveii 
from  the  evidence  the  accuse<i  had  reasonable  grourKl-^  tci  hcH(*ve 
and  did  believe  the  deceased  was,  at  the  time  of  tin*  killing,  al>«nit 
to  inflict  on  him  great  bodil^^  harm,  and  that  he  used  nu  grcidtT 
force  than  was  necessary  to  protect  himself  from  rcjii  or  ap^iarerit 
danger,  they  should  acquit  hira. 

Giving  him  the  benefit  of  every  presumption,  this  iosiructioii  was 
fully  as  favorable  to  him  as  he  had  a  right  to  ask. 

Objection  is  made  because  the  grand  jury,  which  indicted  the  ap- 
pellant, was  composed  of  twelve  instead  of  sixteen  ruen  lis  was  re- 
quired by  the  law  in  force  prior  to  the  promulgation  of  our  pre?3ent 
Constitution. 

The  indictment  was  found  on  November  3,  189L  The  new  Cnn- 
^titution  was  promulgated  by  the  Convention  on  Se(itember  2k, 
1891.  This  court  has  already  decided  that  as  promulgated  it  i.i  the 
organic  law  of  the  Commonwealth.  ^  I 
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It  provides,  section  248,  tliat  '*a  armnd  jury  shall  consist  of  twelve 
persons,  nine  of  whom  concurring  may  find  an  indictment."  This 
provision  is  self-operative.  It  needed  no  legislation  to  put  it  in 
force.    It  took  effect  upon  the  promulgation  of  the  Constitution. 

The  statute  then  in  force  provided  how  a  ^nind  jury  should  be  ob- 
tained and  empanelled,  and  what  should  be  qualifications  of  its 
members,  and  the  present  Constitution  provides:  **AI1  laws  of  this 
Commonwealth,  in  force  at  the  time  of  the  adoption  of  this  Consti- 
tution, not  inconsistent  therewith,  shall  remain  in  full  force  until 
altered  or  repealed  by  the  General  Assembly." 

The  new  Constitution  merely  chanjifed  the  number  of  persons  nec- 
essary to  constitute  a  grand  jury,  and  no  legislation  was  necessary 
to  make  the  provision  operative. 

Judgment  affirmed. 


Greer,  <&c\  v.  Edgerly. 

(Filed  Feb,  23,  1892— .Vo^  to  be  retyorUd.) 

Trusts— Joint  land  /fought  in  />y  one  Joint  oivner — Suretic\^ — A  tract  of  land 
owned  by  Greer  and  Rose  was  sold  by  order  of  court  in  order  to  effect' a 
division  between  the  owners;  at  the  sal©  Edgerly  was  induced  by  Greer  to 
become  the  purchtiser,  a  written  agreement  being  entered  into  between 
Edgerly  and  Greer  by  which  Greer  was  to  become  surety  of  Edgerly  on  the 
sale  bonds,  and  by  paying  a  certain  portion  of  the  bonds  that  would  be  due  to 
Rose,  was  to  own  three-feurths  of  the  land;  £dgerly  was  to  pay  the  remainder 
due  to  Rose  and  was  to  own  one-fourth  of  the  land-  Greer  paid  his  portion 
to  Rose,  but  Eds^erly  failed  to  pay  the  last  installments  due  to  Rose,  and 
Greer  meantime  having  died,  his  administrator  refused  to  pay  said  amount 
and  caused  the  suit  for  a  division  to  be  revived  in  his  name  as  administrator, 
had  the  whole  tract  sold  to  satisfy  the  amount  due  Greer  as  well  as  Rose  on 
the  sale  bonds,  and  one  of  Greer^s  heirs  purchased  it  for  Greer^s  estate.  The 
land  having  sold  the  land  for  a  very  lar^e  sum,£dgt^rly  brought  this  action 
to  recover  his  share  of  the  proceeds.  iV/'A/-— That  the  purchase  for  Greer'* 
estate  of  the  land  was  in  trust  for  Edgerly  to  the  extent  of  his  interest,  and 
he  is  entitled  to  recover  one-fourth  of  the  proceeds  derived  from  the  land 
by  Greer's  estate,  less  the  amount  the  estate  was  compelled  to  pay  Rose^ 
that  Edgerly  ought  to  have  paid  under  his  agreement  with  Greer. 

W.  II.  Mackoy,  ^ft.  P,  Ernst  and  A.  G.  Bimrall  for  appellants. 

Hallam  &  Myers  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

A.  L.  (ireer,  of  Covinirton,  Ky.,  and  George  W.  Rose,  of  Claiborne 
county,  Tenn.,  owned  jointly,  in  equal  "parts,  a  large  body  of  wild 
land  in  Claiborne  county,  Tenn.,  known  as  th^  Rofee-Gochett  prop- 
erty. 8aid  land  had  not  much  value,  except  on  account  of  its  sup- 
posed mineral  worth.  It  seems  that  Greer  was  hopeful  that  the  land 
would  ultimately  prove  very  valuable  on  account  of  the  minerals 
supposed  to  be  on  it;  that  Rose  did  not  share  that  feeling;  conse- 
quently they  could  not  agree  as  to  the  disposition  of  tne  land.  The 
disagreement  resulted  in  a  suit  in  the  Claiborne  Chancery  Court  by 
Greer  against  Rose  for  a  division  or  sale  of  the  land,  and-4he  land 
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was  adjudged  to  be  s'^ld  for  a  division  and  it  was  sold,  and  W.  S^ 
Carr  became  the  purchaser  at  $5,9()(i. 

Thereafter,  on  the  10th  day  of  April,  1883,  the  appellee,  Edgerly, 
was  induced  by  Greer  to  make  an  advance  bid  on  the  land  of  $590. 
On  the  next  day  (the  Uth)  the  land  was  sold  by  the  commissioner 
to  the  appellee,  Edgerly,  and  he,  tojjether  with  A.  L,  .Greer  as  hi* 
jiurety,  executed  to  the  commissioner  four  notes,  dated  on  the  Ist  day 
of  January,  1883,  and  due  respectively  in  six,  twelve,  eighteen  and 
twenty-four  months  from  date,  with  interest  from  date.  On  the  12th 
day  of  the  same  month,  the  commissioner  reported  the  sale  and  it 
was  confirme<l. 

On  the  day  of  sale  (the  11th),  but  after  the  sale,  Greer  and  Edgerly 
signed  two  written  agreements.  The  first  agreement,  after  reciting 
the  purchase  of  the  land  by  Kdgerly,  at  the  price  of  16,605,  and  Greer 
having  become  his  surety  for  tlie  price,  it  was  agreed  that  Edgerly 
was  to  pay  of  said  purchase  one-half  to  Rose,  except  the  half  due 
Rose  of  the  $5JK),  the  advance  bid,  which  Greer  was  to  pay,  it  was 
agreed,  ''upmn  said  Edgerly  paying  said  Rose  as  aforesaid,  as  the 
several  insUdlments  fall  due,  to  releiise  him  of  paying  the  amount 
coming  to  said  (ireer  from  the  purchase  price  of  said  land.  And^ 
upon  the  completion  of  the  i>ayments  as  herein  stipulated  and  the 
consummation  of  this  agreement,  the  said  (Jreer  and  Edgerly  are  to 
be  the  joint  owners  of  said  land  in  the  following  proportions,  that 
is,  said  Greer  is  to  have  and  own  three-fourths  undivided  interest 
thereof,  and  said  Edgerly  the  other  undivided  one-fourth  thereof." 

The  second  written  agreement,  after  reciting  the  purchase  of  the 
land  by  Edgerly  substantially  as  did  the  first,  provides  that  **on  the 
payment  of  all  the  debts  coming  to  said  Rose,  less  one-half  of  the 
$500  required  as  an  advapce  to  open  the  bid,  which  half  said  Greer 
agrees  to  pay  toward  the  first  payment  falling  due,  in  that  event 
said  Edgerly  will  be  entitled  to  a  deed  for  the  undivided  one-fourth 
of  said  projierty,  and  sjud  Greer  will  be  entitled  to  a  deed  for 
three-fourths  of  said  undividwl  portion  of  said  property.  It  is  un- 
derstood and  agreed  that  said  Edgerly  shall  trive  his  attention  to 
renting  out  and  collecting  rents,  and  any  other  attention  necessary 
for  the  joint  interest  of  each  party,  and  the  said  Greer  is  to  do  all  he 
can  in  selling  said  property  in  conjunction  with  said  Edgerly,  neither 
charging  any  thing  for  their  services  except  for  money  actually  paid 
out  to  accomplish  stune,  and  from  all  sales,  rents,  <S:c.,  made  the 
receipts  to  be  eiiually  divided  between  them  in  proportion  to  their 
respective  shares,''  &c. 

Edgerly  paid  the  first  and  second  installment  notes,  Greer,  how- 
ever, paying  $295  on  the  first  installment  as  was  agreed,  but  Edgerly 
was  unable  to  pay  the  remaining  two  installments,  and  Greer  de- 
clined to  pay  them. 

After  the  maturity  of  said  installments,  but  before  any  action  wa» 
taken  to  co-erce  their  collection,  Greer  died  intestate,  and  Edgerly 
having  applied  to  Greer's  Kentucky  administrator  to  help  pay  the 
installment,  his  application  was  refused.  Thereafter,  evidently  at 
the  instance  of  the  Greer's  representatives,  the  suit  was  revived  in 
the  Claiborne  Chancery  Court  in  the  name  of  Greer's,'<S:c.,  adminis- 
trator, and  the  entire  tract  of  land  was  ordered  to  be  sold  to  satisfy 
the  entire  purchase  money,  including  what  would,  but  for  the  agree- 
ment, supra,  be  coming  to  Greer's  estate,  less  the  sum  that  Edgerly 
had  paid  to  Rose.  The  entire  tract  was  sold  for  this  unpaid  purchase 
money  and  Mr.  Ewan,  a  son-in-law  of  Greer,  purchased  it  for  the 
benefit  of  the  Greer  heirs,  and  the  Greer  estate  paid  the  part  going 
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to  Rose,  and  a  deed  was  made  to  said  heirs.  They,  not  long  there 
after,  sold  said  tract,  less  500  acres,  for  $45,558.(>0. 

The  appellee  brought  this  suit  to  recover  his  interest  in  the  sale. 
The  lower  court  allowed  hirn  "one-fourth  of  the  said  $45,/)o8.60,  less 
the  amount  paid  to  Rose  by  the  appellants,  and  the  sum  fixed  as 
the  expense  account,  and  one-fourth  interest  in  the  remaining?  500 
acres.     The  appellants  appeal  from  that  judgment. 

It  is  evident  that  Greer  induced  the  appellee  to  purchase  the  tract 
of  land  at  decretal  sale,  with  the  understanding  that  the  arrange-  j 

ment  as  indicated  by  the  two  writings  referred  to  was  to  be  made.  J 

It  is  also  clear  that  the  purchase  of  the  land  at  decretal  sale  invested  j 

the  appellee  with  an  equitable  title  to  all  the  land,  and  said  arrange-  s 

raeht  so  changed  it  as  to  invest  him  an  equitable  title  to  one-fourth  ' 

interest,  the  second  agreement  showirfg  that  a  legal  title  only  was 
deferred  until  the  payments  were  made.  It  is  also  clear  that  the 
deal  indicated  by  the  two  writings  referred  to  placed  the  appellee 
and  Greer  upon  a  ne.w  footing  as  to  the  ownership  of  the  land.  By 
that  arrangement  Greer  was  to  becon»e  the  surety  of  the  appellee,  • 

and  he,  Greer,  was  to  receive  an  undivided  three-fourths  interest  in 
the  land,  one-fourth  more  than  he  had  theretofore  owned,  paying 
therefor  only  $295,  a  pecuniary  advantage  to  him,  and  the  appellee 
was  to  have  only  an  undivided  one-fourth  interest  in  said  land 
instead  of  the  entire  land.  The  land  was  to  be  held  by  them  in 
that  proportion,  and  the  appellee  was  to  give  his  personal  attention 
to  it,   rents,  &c.^  and  Greer  was  to  help  find    purchasers  for  it,  I 

which  the  appellee  was  to  do  also.    It   was  further  agreed  that  the  I 

land  was  to  be  held  jointly  bj^  the  appellee  and  Greer  for  speculative 
purposes  or  ly.  j 

It  is  clear,  as  said,  Greer  went  the  appellee's  surety  in  the  fore-  , 

going  consideration,  which  was  a  pecuniary  advantage  to  him,  and 
the  appellee  failing  to  pay  the  third  and  fourth  installments,  but 
having  paid  the  first  and  second  installments,  Greer,  in  his  life-time, 
and,  subsequently,  his  heirs  seem  to  have  set  about  to  get  the  ap- 
pellee's interest  in  the  land  for  the  balance  that  appellee  ow«ki 
Rose,  and  cause  him  to  lose  the  sum  that  he  had-  paid  on  the  land. 

As  said  Greer  did  not  occupy  the  attitude  of  a  mere  surety  seeking 
to  save  himself  by  buying  in  his  principal's  property,  but  his  surety- 
ship was  a  part  of  and  in  consideration  of  a  joint  business  enterprise, 
evidently  made  with  a  view  to  his  advantage.  Therefore,  a  trust 
relation,  including  the  suretyship,  was  established  between  them,  and 
neither  Greer,  nor  his  heirs,  should,  under  the  circumstances  of  this 
ease,be  allowed  to  profit  in  the  manner  proposed,  but  the  purchase  was 
in  trust  for  the  benefit  c)f  the  appellee  to  the  extent  of  his  interest,  j 

less  the  sum  that  the  appellants  had  to  pay  for  him.  | 

The  case  is  not  controlled  by  the  technical  doctrine  of  specific  j^er- 
formance,  the  appellee  is  merely  asserting  his  equity,  nor  was  time 
of  the  essence  of  the  contract. 

The  judgment  is  affirmed. 
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WiGGINGTON  V.  EWELL. 

( Filed  Nov.  28, 1891— iVb/:  to  be  reported, ) 

Division  0/  land — Surveyor'' s  report — The  surveyor's  report  locating  the  land 
in  dispute  herein,  was,  nnder  the  circamstauces,  a  fair  and  jast  one,  and 
must  be  affirmed. 

Brown  <fe  Jones  for  appellant. 

R.  L.  Ewell  and  Bradley. &  Eversole  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Jud^re  Lewis. 

By  the  apinion  rendered  on  former  appeal  (Wigginton  v. 
Ewelll,  10  Ky.  Law.  Kep.,  303),  the  200  acres  of  land  was 
directed  to  be  laid  off  as  designated  by  the  present  appellant,  so  as 
to  be  bounded  in  convenient  shape  and  to  adjoin  the  lOi)  acre  tract. 
But  it  appears  from  the  record  of  this  case  that  he,  in  open  court,  in- 
dicated that  he  would  take  the  2JK)  acres  laid  off  so  as  to  include  his 
house  and  cleared  land.  And  as  appears  from  the  rep:)rt  of  surveyor 
the  only  change  of  the  survey  of  the  200  acres  which  he  indicated 
was  to  include  a  pircel  of  17  acre^  laid  down  in  the  plat,  instead  of 
18  acres  which  had  been  cleared  and  enclosed  by  him.  But  that 
change  could  not  be  made,  as  stated  in  the  report^  because  the  200 
acres  would  be  thereby  cut  off  from  the  101)  ai?re  tract.  B resides  hav- 
ing cleaned  and  cultivated  the  18  acres  he*  had  no  right  to  exclude 
it  from  the  boundary  of  200  acres. 

The  boundary,  as  laid  off  as  contended,  does  not  answer  the  de- 
scription contained  in  the  title  bond,  which' required  the  200  acres 
to  be  taken  from  what  is  called  the  Waggoner  tract.  But  while  Jip- 
pellant  had  the  right  to  insist  it  be  so  laid  off,  yet  in  view  of  what 
he  did  in  open  court,  and  the  impracticable  change  he  instructed  the 
surveyor  to  make,  that  risfht  must  be  re^ranled  as  waived.  And  as 
there  is  nothing  to  show  the  surveyor  intendetl,  or  did,  in  fact,  make 
any  survey  and  plat  of  the  200  acres  than  a  fair  and  just  one,  under 
the  circumstances,  the  judgment  confirming  his  report  must  be  af- 
firmed. 


KENTUCKY  SUPERIOR  COURT. 


Shake  v.  Frazier. 

(Filed  March  IC,  1892.) 

Eminent  ddtnain—  Opening  of  private pass7vay — The  riffht  of  emineut  domain 
<;an  never  be  exercised  anless  the  pablic  interest  will,  iu  some  way, 
be  promoted  thereby.  Therefore,  section  1  of  article  2,  chapter  94,  of  the 
Oenerai  Statotes,  is  anconstitntional  in  so  far  as  it  provides  for  the  opening 
of  a   private  passway  for  tho  mere    parpose  of  enabling  a  citizen  tp^ass      ^ 
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from  oiie  tract  of  land  to  another  owned  by  him,  the   opening  of  itnoh  a 
pasBway  not  being  necessary  to  enable  him  to  attend  to  his  public  duties. 

William  Lindsay  and  Sam.  C.  Hughes  for  appellant. 

II.  D.  Allen  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  hy  Presiding  Judge  Yost. 

This  record  presents  this  question:  Does  the  law  authorize  the 
opening  of  a  private  passvvay  over  the  lands  of  another  from  a  tract 
owned  by  the  applicant  on  which  there  are  no  buildings  and  where 
no  one  n^ides? 

The  appellee  owned  M  acres  of  improved  land,  entirely  surrounded 
hy  enclosed  farms,  and  applied  to  the  county  court  for  a  passway 
16i  feet  wide  over  the  lands  of  the  appellant.  That  court  and  the 
circuit  court,  on  appeal,  granted  the  appl ligation. 

The  right  of  eminent  domain  should  never,  in  fact  rightfullj'  can 
never,  be  exercised  except  for  public  uses,  and  then  only  with  great 
caution.  The  authority  in  the  State  to  take  property  from  one  per- 
son and  transfer  it  to  another  is  not  implied  in  the  power  of  eminent 
domain  when  the  public  interest  will  be  in  no  way  promoted 
thereby,  even  though  full  compensation  be  made. 

Section  1,  article  2,  chapter  94,  of  th^  General  Statutes,  provides 
that  *' whenever  it  shall  appear  to  a  county  court  that  it  is  necessary 
lor  a  citizen  to  have  a  private  passway  over  the  land  of  one  or  more 
persons  in  the  county,  to  enanle  him  to  attend  courts,  elections,  a 
meeting-house,  a  mill,  a  warehouse,  ferry,  to  jxi.ss  from  one  tract  of 
Utndto  (UKtther  owned  (jfy  hini„  or  railroad  depot  most  convenient  to 
his  residence,"  the  court  shall  appoint  viewers  and  take  the  proper 
steps  to  open  the  passway. 

In  Ilobinson  v.  Swope,  12  Bush,  21,  it  was  held  tliat  that  part  of 
the  section  which  authorizts  the  establishing  of  a  passway  from  one 
tract  of  land  to  another  owned  by  the  applicant,  was  unconstitu- 
tional, and  that  private  property  could  not  be  taken  for  the  private 
use  of  another,  unless  it  be  necessary  to  enable  the  latter  to  discharge 
other  duties  w  hich  he  owes  to  the  public  and  to  enjoy  the  l)enelits  of 
the  government  under  which  he  lives. 

This  statute,  it  must  be  conceded,  was  enacted  not  for  the  private 
benefit  of  the  citizen  but  to  enable  him  to  perform  his  public  duties. 
As  the  court  in  the  case  cited,  aiipra,  well  said  the  public  have  the 
right  to  compel  the  attendance  of  any  citizen  upon  the  tribunal 
of  justice  and  have  an  interest  in  his  attendance  upon  elections  and 
hou^ses  of  worship,  and  in  seeing  that  Ife  be  provided  with  a  prac- 
ticable way  to  a  market  at  which  he  can  buy  and  sell,  and  thus  pro- 
vide himself  with  those  things  without  which  he  could  not  discharge 
his  civil  and  social  obligations. 

The  object  of  the  huv  is  not  to  enable  a  citizen  to  have  access  to  or 
egress  from  an  isolated  tract  of  land  on. which  no  one  resides,  but  to 
enable  him  to  attend  courts,  elections,  churches,  mills,  Ac.  The  ap- 
plicant here  resided  upon  another  tract,  situated  upon  a  public 
highway,  and  could,  therefore,  at  his  own  pleasure,  without  let  or 
hinderance,  attend  the  courts  and  elections  held  in  his  county  and 
jKjrform  all  of  the  other  duties  which  heowed  the  public  or  in  which 
the  public  had  an  interest,  without  encroaching  upon  the  appellant's 
rights.  The  right  to  have  a  passway  over  the  lands  of  another  is  a 
personal  right  and  not  one  inherent  in  the  land  owner  or  given  him 
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for  the  benefits  which  might  thereby  accrue  to  his  land.  The  public 
have  as  great  an  interest  in  protecting  the  appellant  in  the  use,  enjoy- 
ment and  occupancy  of  his  land  as  in  seeing  that  the  appellee  shall 
appropriate  to  himself  a  portion  of  it  in  order  that  he  may  use  to 
his  profit  and  advantage  his  own  land. 

If  the  appellee  can  force  the  appellant  to  sell  him  this  strip  of 
ground  because  it  is  necessay  to  the  proper  cultivations  of  his  54 
acres,  could  he  not;  as  well  force  him  to  sell  him  the  whole  survey, 
if  so  doing  would  enhance  the  value  of  his  land?  Such  a  doctrine  is 
repugnant  to  the  whole  theory  of  the  law  which  protects  a  citizen 
in  the  ownership  of  his  property  and  guarantees  to  him  that  its 
uninterrupted  use  and  enjoyment  shall  not  be  taken  from  him  without 
his  consent.  As  Mr.  Mills,  in  his  work  on  Eminent  Domain,  so  aptly 
puts  it,  section  22:  ''The  use  to  which  property  is  condemned  must 
be  public.  As  between  individuals,  no  necessity,  however  great,  no 
exigency,  however  imminent,  no  improvement,  however  valuable, 
no  refusal,  however  unneighborly,  no  obstinacy,  however  unreason- 
able, no  oflfers  of  compensation,  ifiowever  extravagant,  can  compel  or 
require  a  man  fo  part  with  one  inch  of  his  estate."  It  is  immaterial 
to  the  State  in  which  one  of  its  citizen's  land  may  be  vested,  but  it 
is  of  primary  importance  that  when  once  vested  it  shall  be  secured. 

For  many  years  an  unbroken  line  of  decisions  held  that  statutory 
provisions,  authorizing  the  opening  of  private  pass  ways  for  any 
purpose,  were  unconstitutional.  Our  Court  of  Appeals,  as  we  have 
shown,  held  that  only  so  much  of  our  statute  as  enabled  a  citizen  to 
attend  to  his  public  duties  was  enforcible.  To  avoid  this  there  are 
now  constitutional  provisions  in  New  York,  Alabama,  Georgia, 
Missouri,  Michigan  and  Illinois  authorizing  their  General  Assem- 
blies to  secure  by  law  **to  persons  or  corporations  the  right  of  way, 
when  necesvsary  to  them,  over  the  lands  of  other  persons  or  corpor- 
ations." 

We  hold  that  a  private  paasway  can  not  be  laid  out  without  the 
consent  of  the  owner  of  the  land  over  which  it  passes,  unlees  it  be  so 
done  to  enable  the  applicant  to  attend,  from  his  residence,  courts, 
elections  and  such  other  places  as  are  in  the  statute  enumerated. 

The  appellee  hds  no  right  to  a  passway  over  the  appellant's  farm, 
simply  to  enable  him  to  pass  from  his  residence  to  his  54  acre  tract. 

The  judgment  is,  therefore,  reversed,  and  cause  remanded  with 
instructions  to  dismiss  the  application. 


Daniel  v.  Lewis,  &c. 
{Filed  March  9,  1892.) 

1,  A  release  by  an  heir  appaient  of  his  estate  in  expectancy  with  a  covenant 
of  non-claim  is,  if  made  fairly  and  with  the  express  consent  of  the  an- 
cestor, or  a  fortiori  if  made  with  the  ancestor,  a  bar  to  the  releas6r's  claim 
thereto  by  descent  or  devise. 

Appellant,  who  was  an  heir  apparent  of  his  grandfather,  executed  to  the 
grandfather  a  writing  agreeing,  in  consideration  of  the  advancement  to  him 
of  (500,  *  *  **to  take  no  more  of  his  estate  at  his  death."  It  is  alleged 
and  not  denied  that  the  estate  of  the  grandfather  was  of  as  mnch  value  at 
the  date  of  the  contract  as  it  was  at  his  death,  and  as  the  record  is  a  partial 
one  the  fair  inferen^ie  is  that  the  (500  was  a  full  equivalent  for  the  heirs  pros- 
pective interest  in  the  estate,  it  being  so  alle(i:ed.  Held — That  the  contract 
deprives  appellant  of  any  interest  in  his  grandfather^s  estate.  ^  I 
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2.  Paiiial  transcript — Althoagh  the  clerk  certifies  that  the  transcript  filed 
is  "a  fnll  and  complete  transcript. of  the  record  as  the  same  remains  in  my 
office."  if  it  is  apparent  from  the  recitals  in  the  orders  and  judgment  and 
the  pleadinf^s  that  the  transcript  is  only  a  partial  one  this  court  will  so 
treat  it. 

Wood  <fe  Day  and  R.  Gudgell  A  Son  for  appellant. 

J.  J.  Nesbitt  for  appellees. 

Appeal  from  Butler  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judj<e  Barbour. 

The  contract  which  the'court  below  held  denied  to  the  appellant, 
L.  E.  Daniel,  any  interest  in  the  evState  of  his  grrandfather,  was  as 
follows:  *' Whereas,  in  the  event  of  my  grandfather,  Thos.  Lewis', 
death  without  making  a  will,  I  would  be  entitled  as  heir  to  one- 
twentieth  of  his  estate,  and  the  said  Lewis  now  advances  and  pays 
to  me  $5(K).  I  hereby  agree  with  said  Lewis,  in  consideration  of  this 
advancement,  to  take  no  more  of  his  estate  at  his  death  ;  the  said 
$500  to  be  a  full  acquittance  and  release  to  the  other  heirs  or  devi- 
sees of  Thos.  Lewis  of  all  interest  or  right  which  I  may  have,  or  l>e 
entitled  to,  in  the  estate  of  said  Thas.  Lewis  at  his  death.'* 

It  is  alleged  and  not  denied  that  the  estate  of  Thas.  Lewis,  at  the 
date  of  this  contract,  was  of  as  much  value  as  it  was  at  the  time  of 
his  death.  There  is  no  charge  of  undue  advantage  or  fraud.  The 
record  is  but  a  partial  one,  and  the  fair  inference  is  that  the  $o03  was 
a  full  equivalent  for  his  prospective  interest  in  the  estate. 

The  facts  are  ahnost  identical  with  those  in  Cushimr  v.  Cushing. 
7  Bush,  260.  There,  as  in  this  case,  it  was  averred  that  the  estate  of 
the  dece<ient  was  as  valuable  when  the  contract  was  made  as  it  was 
at  the  time  of  his  death,  or  it  then  was,  and  it  was  insisted  that  the 
adjustment  then  made  should  not  be  disturbed.  The  contract  was 
sustained.  But  it  is  argued  that  that  case  passed,  off  upon  a  demur- 
rer, and  the  court  there  held  that  the  demurrer  admitted  that  the 
money  paid  at  the  date'of  the  contract,  together  with  other  advance- 
ments, **  amounted  to  his  full  proportion  of  the  estate  owned  by  his 
father  at  that  time;  also  that  his  father's  estate  was  then  as  valuable 
as  it  was  at  the  time  of  his  d?ath,  or  at  the  time  the  answer  was 
filed" 

'  While  here  an  answer  was  filed,  in  which  L.  E.  Daniel  insisted 
that  his  interest  in  the  estate  was  worth  exceeding  $1,000.  But,  as 
we  have  intimated,  the  appeiil  is  prosecuted  on  a  partial  transcript. 
While  the  clerk  certifies  that  it  is  *'  a  full  and  complete  transcript  of 
the  record,  *  *  *  as  the  same  remains  in  my  office,"  it  is  appar- 
ent from  the  recitals  in  the  orders  and  judgment  and  the  pleadings, 
that  we  have  not  before  us  the  recora  upon  which  the  chan(*eilor 
decided  the  case.  We  must,  therefore,  assume  that  the  facts  alle^^ 
in  suprK)rt  of  the  contract  were  fully  sustained  by  the  evidence,  and, 
as  we  have  said,  the  fact«  alleged  in  this  case  were  just  the  same  as 
those  alleged  in  the  Cushing  case. 

The  whole  current  of  authority,  both  in  this  country  and  in  Eng- 
land, is,  that  a  release  by  an  heir  apparent  of  his  estate  in  expect- 
ancy, with  a  covenant  of  non-claim,  is,  if  made  fairly  and  with  the 
express  consent  of  the  ancestor,  or  a  fortiori  if  made  with  the  ances- 
tor, a  bar  to  the  releasor's  claim  thereto  by  descent  or  devise.  In 
fact,  after  a  careful  examination,  we  have  been  unable  to  find  any 
recently  adjudged  case  holding  to  the  contrary.    Cushing  v.  Cush- 
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inpT,  9  Bush,  260;  Lee  v.  Lee,  2  DuvaU,  134;  McBee  v.  Myers,  4  Aik 

Bush,  357;  Trull  v.  Eastman,  3  Met.  (Mass.)i  1^1 ;  '^7  Am.  Dec.,  126;  '^^■' 

Curtis  V.  Carter,  40  Mass.,  24;  63  Am.  Dec,  6ol ;  Butler  v.  Duncan, 
41  Am.  Rep.,  712;  47  Mich.,  94,  and  notes. 

The  ruling  of  the  lower  court,  it  seems  to  us,  is  in  accordance  with 
the  well  established  doctrine,  and  the  judgment  is  affirmed. 


SUPERIOR  COURT  ABSTRACTS. 


COFFMAN,    «fc0.    Y.    COMMONWEALTH. 

Filed  March  9,  1892.     Appeal  from  Webster  Circuit  Court.     Opinion  of  the 
court  by  PreRiding   Jnd^e  Yoat,  reversing; 

1.  Authority  of  police  judge  to  collect  fines — The  police  judf?e  of  a  town  has  no 
authority  to  collect  fines  imposed  in  his  court  unless  such  power  is  con- 
ferred upon  him  by  the  charter  of  the  town,  there  being  no  general  law  giving 
police  judges  such  authority. 

2.  T/te  sureties  of  a  police  Judge  are  not  liable  for  moneys  collected  by  him 
which  he  was  not  authorized  by  law  to  collect. 

Yeaman  &,  Lockett  for  appellants;  S.  B.  <fc  R.  D.  Vance  and  W.  J.  Hendriek 
for  appellee. 

Payne,  &o.  v.  Commonwealth. 

Filed  March  9,  1892.     Appeal  from  Graves  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

Jutisiiiction  of  summary  remedy  on  appeal  bond — The  court  which  rendered 
the  judgment  upon  the  appeal  has  exclusive  jurisdiction  of  the  summary 
remedy  afforded  by  section  370  of  the  Criminal  Code,  in  favor  of  the  Com- 
monwealth upon  appeal  bonds.  Therefore,  where  the  judgment  upon  the 
appeal  is  rendered  by  the  circuit  court,  a  common  pleas  court  in  the  same  . 
county,  although  having  the  same  jurisdiction  as  the  circuit  court,  has  no 
jurisdiction  of  the  summary  remedy  upon  the  appeal  bond. 

R.  O.  Hester  and  Dawson  Smith  for  appellants  ;  Webb  k.  Johnson,  W.  J. 
Webb  and  W.  J.  Hendriek   for  appellee. 

L.  <fe.  N.  R.  R.  Co.  V.  Hofoebang. 

Filed  March  9,  1892.  Appeal  from  Jefferson  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Railroads — D^egligence  in  blasting-^ Instructions  to  Jury — I  a  this  action 
against  a  railroad  company  to  recover  damages  for  injuries  to  plaintiff,  re- 
sulting from  his  being  struck  by  a  rock  thrown  from  a  blast  ma^e  by  de- 
fendant in  preparing  its  road-bed  in  the  limits  of  a  city,  the  defendant  has 
no  ground  to  complain  of  an  instruction  which  authorized  a  recovery  only 
upon  the  hypothesis  that  the  employes  of  defendant  exploded  the  blast 
without  giving  plaintiff,  who  was  standing  within  seventy-five  feet  of  the 
blast,  reasonable  notice  of  the  danger,  or  such  notice  as  would  have  enabled 
him,  by  the  exercise  of  ordinary  care,  to  have  avoided  the  danger. 

2.  Contributory  negligence — Burden  of  proof — The  court  properly  refused   to 
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instract  the  jary  that  the  burden  was  on  the  plaintiff  to  show  that  he  was 
free  from  any  nej^ligenoe  which  contribated  to  the  caasing  of  the  injury. 
The  burden  is  upon  the  defendant  to  show  contributory  negligence. 

3.  Instructions  as  to  burden  0/ proof— li  is  not  proper  in  any  civil  case  to  tell 
the  jury  in  terma  that  the  burden  is  on  the  one  party  or  the  other;  and 
while  the  giving  of  such  an  instrnction  may  not  be  cause  for  reversal  it  is 
the  better  practice  to  simply  tell  the  jury  to  decide  as  they  believe  from 
the  evidence  the  fact  to  be  without  telling  them  upon  which  party  the  bur- 
den  is. 

4.  Excessive  verdict -^S^^  the  plaintiff  was  struck  in  the  abdomen  by  a  rock 
and  knocked  down  by  the  blow,  and  from  th^t  time  up  to  the  trial — about 
nine  mouths— had  been  unable  to  do  any  >;rork,  and  still  suffered  pain  at 
the  time  of  the  trial,  a  verdict  of  |1,000  was  not  excessive. 

Lyttleton  Cooke  and  Wm.  Lindsay  for  appellant;  Kohn,  Baird  and  Speck- 
ert  for  appellee. 

L.  S.   R.    R.   Go.  V.   MiLLEB. 

Filed  March  9,  1892.     Appeal  from  Bath  Court  of  Common  Pleas.     Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Bilis  of  exceptions  —£0  authorize  the  reversal  of  a  judgment  upon  the 
ground  that  the  verdict  is  nut  sustained  by  the  evidence,  the  bill  of  excep- 
tions must  purport  to  give  all  the  evidence  and  not  merely  the  substance. 

As  the  statement  of  the  testimony  of  each  witness  in  this  case  is  followed 
by  the  further  statement  that  '*this  was  the  substance  of  the  testimony  given 
by  this  witness  on  both  direct  and  cross-examination,"  the  court  is  not  au- 
thorized to  consider  whether  the  verdict  was  flagrantly  against  the  evi- 
dence. 

Bullitt  &.  Shield  and  Bron^ton  &  Allen  for  appellant  ;  Victor  F.  Bradley 
for  appellee. 

Chilton  v.  Chilton. 

Filed  March  9,  1892.     Appeal  from  Henry  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Payment  by  husband  of  ivife*s  debt — Substitution — Where  a  note  executed  by 
husband  and  wife  for  a  deferred  payment  on  land  purchased  by  the  wife 
and  conveyed  to  her  is  subsequently  paid  by  the  husband,  he  is  not  entitled 
to  be  substituted  to  the  vendor's  lien.  The  wife  can  nt)t  bind  herself  or  her 
property  by  contract,  and  in  the  absence  of  circumstances  showing  a  clear 
equitable  right  the  husband  who  pays  the  wife\4  debt  must  be  regarded  as 
doing  it  for  her  benefit. 

John  D.  Carroll  for  appellant;  W.  B.  Moody  for  appellee. 

Thboba^ld   v.   Theobald. 

Filed  March  9,  1892.    Appeal  from  Mercer  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Divorce  and  alimony — In  this  action,  in  which  the  wife  was  properly  granted 
an  absolute  divorce  and  the  custody  of  the  five  children  of  the  marriage,  it 
appears  that  the  husband  owns  a  farm  worth  from  $3,600  to  |5,000,  upon 
which  there  is  a  lien  of  |1,080.  The  rental  value  of  the  farm  is  $t50  per 
year.  Out  of  the  proceeds  of  his  personal  property,  which  was  sold  after 
the  separation,  his  debts,  other  than  the  lien  upon  the  land,  have  been  paid, 
leaving  in  his  hands  near  $500.  Upon  the  separation  the  wife  took  with 
her  personal  property  worth  abont  (250.  Other  than  this  she  has  no  estate. 
/feid—Tihtit  the  wife  should  be  allowed  $250  annually,  |50  of  this  amount  to 
be  for  her  own  benefit  and  (200  for  the  children,  to  be  applied  by  the  mother 
as  their  respective  interests  may  require.  As  there  is  nothing  in  the  record 
to  show  that  the  mother  is  not  a  suitable  person  to  control  the  allowance 
for  the  children,  there  is  no  reason  why  the  money  should  be  placed  in  the 
hands  of  a  third  person  as  trustee.  If,  however,  the  mother  should  prove 
nnfit  to  handle  the  money,  the  chancellor  may  modify  the  judgment,  and 
the  case  should  be  retained  on  the  docket  for  the  purpose. 

Oaither  3o  Vanarsdeli  for  appellant ;  P.  B.  Thompson,  sr.,  for  appellee. 
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Bybne  v.  Sinnett. 

Filed  March  IfJ,  1892.     Appeal  from  Greenap  Circuit  Court.    Opinion  of  the 
court  by  Judjfe  Barbour,  affirming. 

1.  Injunction  (0  prezrnt  prosecution  of  suit  in  another  State — The  weight  of  au- 
thority is,  that  an  injunction  will  lie  by  a  citizen  to  restrain  another  citizen 
from  instituting  or  prosecuting  a  suit  in  a  foreign  country  or  State,  where 
the  plaintiff  in  ftuch  suit  is  fraudulently  attempting  to  evade  the  laws  of  this 
State  by  subjecting  tojthejpaymeut  of  his  debt  property  temporarily  in 
the  foreign  State,  whenluuder  the  laws  of  this  Statd  thelproperty  is  exempf 
from  seizure  for  his  debt.  But  this  question  it  is  not  necessary  for  the 
€Ourt  to  decide. 

2.  Conclusiveness  of jud^i^ment — Waiver  of  ri^ht  to  object  to  jurisdiction — When- 
ever a  citizen  of  this  State  has  appeare^J  in  the  court  of  another  State  and 
defended  an  action  against  him  there,  the  judgment  rendered  in  the  action 
is  binding  on  him,  and  he  can  not  question  its  validity  upon  the  ground 
that  the  court  acquired  no  jurisdiction  because  of   the  plaintiff's  fraud. 

B.  E.  Roe  for  appellant;  E.  F.  Dulin  for  appellee. 

LsLii  V.  Habdbsty. 

Filed  March  16,  1892.  Appeal  from  Fayette  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  reversing, 
that  they  should  be  final  and  conclusive. 

1.  Arl}itration  and  award — It  is  a  universal  rule,  applicable  to   all  awards, 
As  the  award  sued  on  in  this  case   provides  that  in  the  event   one  of  the 

parties  takes  certain  property  he  is  to  pay  a  certain  amount,  and  in  the 
event  the  other  party  takes  the  property,  he  is  to  pay  a  certain  amount, 
it  is  too  uncertain  to  be  enforced. 

2.  Same — An  award  should  be  final,  and  should  so  show  on  its  face.  As  the 
award  in  this  case  provides  for  the  hearing  of  further  Qvidence.  it  is  not 
-final.  The  fact  that  no  further  evidence  wa3  offered  or  heard  does  not 
affect   the  question. 

3.  Savte — The  arbitrators  had  no  right  to  delegate  any  part  of  their  pow- 
ers to  *^two  disinterested  lawyers." 

Z.  Gibbons  for  appellant;  George  Denny,  jr.,  for  appellee. 

Johnson  v.  Liooett's  adm'b. 

Filed  March  9,  1892.    Appeal  from   Montgomery  Court  of  Comn^on  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Burden  of  />roo/— The  party  upon  whom  is  the  burden  of  proof  has  the 
right  to  conclude  the  argument  to  the  jury;  and  the  burden  is  upon  the 
party  who  would  be  defeated  if  no  evidence  were  given. 

2.  Same — Where  the  plaintiff  sues  upon  several  demands  and  the  defendant 
traverses  the  allegations  as  to  some,  and  pleads  payment  as  to  others,  the 
bnrden  is  ordinarily  upon  the  plaintiff.  But  the  circumstances  might  be 
such  as  to  place  the  matter  in  the  discretion  of  the  trial  court. 

In  this  case  the  court  did  not  err  in  placing  the  burden  on  the  plaintiff 
and  giving  him  the  concluding  argument. 

Gorneliaon  &,  McKee  for  appellant;  Tyler  &  Apperson  and  Z.T.  Young  for 
appellee. 

Mabion'b  adm'x  v.  Bbeweb,  Ac. 

Filed  March  9, 1892.    Appeal  from  Lee  Court  of  Common  Pleas.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affirming. 

1,  Signing  of  suiety^s  name  upon  his  verbal  authority — One  can  not  bind  him- 
self as  surety  unless  he  sign  his  name  to  the  obligation  or  authorize  some 
one  else  in  writing  to  do  so  for  him.  And  where  one's  name  has  been  signed 
as  surety  by  another,  upon  his  verbal  authority,  his  mere  acknowledgment 
that  he  is  bound  will  not  bind  him. 


Digitized  by 


Google 


832  ABSTRACTS. 

2.  5V7///^--Where  one  of  eeveral  sureties  in  an  official  bond  is  riot  boand 
becanse  his  name  was  signed  by  another  for  him  without  his  written  author- 
ity his  cO'Sureties  are  released,  unless  they  signed  with  knowledge  of  the 
fact  that  his  name  was  signed  for  him  without  his  written  authority. 

John  L.  Scott  for  appellant;  Robert  Riddell  and  Hugh  Riddell  for  ap- 
pelleert. 

LoviBYiLLE  &  Nashville  Railroad  Company  y.  Qukvm  Citt  Coal  CoacpANT. 

Eiled  March  9,  1892.     Appeal  from  Laurel  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversing. 

1.  Railroads — Failure  to  furnish  cars  for  transportation  of  freight — Railway 
companies  are  common  carriers  of  goods,  and  as  such  are  bound  to  receive- 
and  carry  all  such  goodo  as  they  profess  to  carry  which  are  tendered  to'chem 
for  conveyance. 

A  railroad  company  which  is  engaged  in  the  business  of  hauling  ooal 
over  its  road  and  is  accustomed  to  furnish  cars  therefor  upon  demand  when 
it  is  in  its  power  to  do  so,  is  a  common  carrier  of  coal,  and  if  it  is  offered 
coal  for  transportation  and  refuses,  without  a  reasonable  excuse,  to  carry  it, 
it  is  liable  in  damages  to  the  shipper  for  such  refusal. 

2.  .SV7///<r-  -While  common  carriers  must  furnish  such  facilities  for  trans- 
portation as  will  meet  the  ordinary  demands  of  the  public,  yet  when,  by  an 
unusual  pressure  of  business,  or  for  any  other  cause,  the  rolling  stock  of  a 
railroad  is  inadequate  for  the  carriage  of  freight,  the  company  may  decline 
to  receive  it  without  incurrinsr  any  liability, 

T^here  a  railroad  company,  by  reason  of  a  "strike'*  of  the  miners  at  the 
coal  mines  from  which  it  had  been  accustomed  to  obtain  a  large  part  of  th« 
«oal  which  it  used  in  the  operation  of  its  road,  was  compelled  to  send  ta 
more  distant  fields  for  a  supply,  thus  making  it  necessary  for  it  to  withdraw 
its  coal  engines  and  cars  from  that  line  of  its  road  and  use  them  in  freight- 
ing coal  for  its  own  consumption,  these  facts  constitute  a  sufficient  excusd 
for  its  refusal  to  furnish  the  owners  of  a  coal  mine  on  that  line  of  its  road 
with  engines  and  cars  for  the  transportation  of  tKeir  coal;  and  it  was  not 
necessary  for  the  defendant,  in  order  to  make  out  its  defense,  to  show  that 
it  was  compelled  to  use  "all"  its  coal  engines  and  cars  in  transporting  ooal 
for  its  own  use.  The  defendant  could  not  be  required  to  send  a  special 
engine  or  car  to  haul  the  plaintiff's  coal.  It  could  only  be  required  to  fur- 
nish cars  and  haul  them  in  its  regular  trains  according  to  its  capacity  with- 
out injury  to  its  other  business. 

As  a  contract  made  by  plaintiffs  to  furnish  coal  whs  entered  into  after  the 
strike  began,  and  after  they  had  been  notified  that  no  cars  would  be  far- 
nished  them  during  its  continuance,  defendant  is  not  liable  for  the  damages 
sustained  by  them  by  reason  of  their  inability  to  comply  with  their  contract^ 
unless  its  refusal  to  furnish  engines  and  cars  was  arbitrary  and  without 
excuse. 

4.  Same — Measure  of  damages — If  defendant  failed  to  sustain  its  defense 
plaintiffs  were  entitled  to  recove*"  only  such  damages  as  were  the  natural 
and  proximate  consequences  of  the  acts  complained  of.  And  under  ibis 
head  the  jury  had  the  right  to  consider  the  plaintiff's  expenses  while  they  were 
expecting  cars  to  be  furnished  and  any  reasonable  profits  they  could  have 
earned  during  the  time  the  miners  were  in  their  employment;  and  as  to  any 
coal  mined  the  measure  of  damages  would  be  the  difference  between  its 
value  at  the  mines  and  on  the  market.  But  it  was  error  to  instruct  the  jury 
that  they  could  consider  "loss  of  trade  on  account  of  defendant's  refusal  to- 
furnish  the  cars.*' 

Alcorn  &  Craft  for  appellant;  W.  0.  Bradley,  W.  L.  Brown  and  H.  C.  Ever- 
sole  for  appellee. 
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Frank  v.  Commonwealth. 

(FUed  March  24,  1%^1—Not  to  be  reported.) 

Local  option  law — Prescription  hy  physician — The  local  option  law  of  Carter 
connty  impocies  a  penalty  npon  physicians  prescribinj;  spirituoas  liqoors  as 
a  medicine,  "anless  the  person  for  whom  it  is  made  is  actually  sick,  and 
saoh  liqoor  is  absolutely  required  as  a  medicine;''  the  indictment  against 
appellant  charfjrln^  that  he  gave  such  a  prescription  ^^without  making  any 
examination  to  ascertain  whether  or  not"  the  party  for  whom  it  was  pre- 
scribed was  sick  and  in  need  of  said  liquor  as  a  medicine,  does  not  charge 
any  public  offense  at  all. 

J.  D.  Jones  for  appellant. 

P.  W.  Hardin  and  S.  G.  Kinner  for  appellee. 

Appeal  from  Carter  Criminal  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted  for  giving: Crawford  a  prescrip- 
tion for  whisky  in  violation  of  the  local  option  law  for  Carter  county, 
approved  March  the  18th,  1886. 

Said  act  provides:  **That  no  physician  shall  mal^e  or  sign  any  such 
prescription  unless  the  person  for  whom  it  is  made  is  actually  sick, 
and  such  liquor  is  absolutely  required  as  a  medicine." 

The  indictment  charj?es  that  the  appellant  gave  *'John  Crawford  a 
prescription  for  spirituous  liquors,  without  making  any  examination 
whatever  to  ascertain  whether  or  not  said  Crawford  was  sick  and  in 
need  of  said  liquor  as  a  medicine."  But  the  indictment  does  not 
charge  that  said  Crawford  was  not  sick  and  did  not  need  the  whisky 
as  a  medicine.  Nor  does  it  charge  that  appellant  did  not,  in  good 
faith,  believe  he  was  sick  and  needed  the  whisky  as  a  medicine. 

53 
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Suppose  the  appellant  did  not  make  any  examination  at  the  time 
but  prescribed  the  whisky  as  a  medicine,  believing  from  his  knowl- 
edge of  Crawford's  condition  that  he  was  sick  and  needed  the  medi- 
cine. For  instance,  if  the  appellant  had  been  reliably  informed  that 
Crawford  had  been  snake  bitten,  and  he,  in  good  faith,  believed  the 
information  and  prescribed  the  whisky,  would  it  be  doubted  that 
the  appellant  ought  not  be  furnished? 

It  seems  that,  even  under  section  8,  chapter  31,  General  Statutes, 
to  constitute  the  offense  the  whisky  must  be  prescribed  to  a  person 
not  sick,  Ac,  which  should  be  alleged  and  proven,  and  as  it  was  not 
alleged  that  Crawford  was  not  sick,  the  indictment  is  defective, 
and  the  case  reversed,  with  directions  to  dismiss  the  indictment. 


MiLEY  v.  A'Hearn. 
{Filed  Feb.  20,  1892—^^0^  lobe  reported.) 

1.  Pleading — A  pleading  must  always  be'oonstraed  against  the  pleader; 
and,  therefore,  the  denial  of  the  defendant  that  he  had  located  his  privy  *'48 
feet  6  inches  from  Bridge  Htreet/'  when  it  is  admitted  that  he  owns  only  44 
feet  3  inches  from  said  street,  is  an  insufficient  traverse  of  plaintiff*8  alle- 
gation that  the  privy  was  located  on  her  land. 

2.  Injunction  to  ptei'ent  erection  of  privy — Injanction  will  lie  to  prevent  the 
erection  of  a  privy  10  feet  from  plaintiff's  well  and  only  13  feet  from  her 
dining-room  and  family  bed-room.  Where  the  defendant,  in  sach  case,  has 
a  lar^e  lot  he  should  be  compelled  to  erect  his  privy  elsewhere  than  near 
plaintiff's  house. 

3.  Same — Injanction  will  be  awarded  to  prevent  the  erection  of  house, 
from  which  irreparable  injury  will  most  probably  result  to  plaintiff,  and  for 
which  injury  reparation  in  damages  would  be  inadequate. 

Forman  &  Cason  for  appellant. 

J.  T.  Simon  for  appellee. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  Ellen  A'Hearn,  and  the  appellant,  P.  J.  Miley,  own 
adjoining  town  lots  upon  which  they  respectively  reside. 

The  app«llee  enjoined  the  appellant  from  erecting  a  privy,  claim- 
ing that  it  would  not  only  be  partially  upon  her  lot  but  that,  by 
reason  of  its  nearness  to  her  well  and  dwelling,  irreparable  injury 
would  result.  It  was  partially  erected  when  the  writ  was  sued  out. 
It  is  difficult  to  tell  from  the  testimony  whether  it  is  partially  upon 
her  lot.  She  originally  owned  both  lots,  they  then  constituting  but 
one.  She  sold  a  part  of  it  to  the  appellant.  The  deed  calls  for  a 
frontage  on  one  street  of  44J  feet,  running  back  70  feet  with  another 
street.  The  evidence  is  somewhat  conflicting  whether  the  measure- 
ment of  appellant's  lot  was  at  the  corner  of  the  two  streets,  to  begin 
at  the  curbing,  or  the  inside  of  the  street  pavement,  or  the  comer 
of  the  house  Just  within  the  pavement;  and  whether  the  privy  is  to 
any  extent  upon  the  appellee\s  lot,  depends  upon  the  proper  ban- 
ning point  of  this  measurement. 

In  locating  the  division  fence,  however,  the  estimate  was  from  the 
corner  of  the  house,  and  it  is  probable  that  this  would  leave  the 
privy  altogether  upon  appellant^s  lot. 
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The  lower  court  perpetuated  the  injunction,  however,  upon  the 
^ound  that  the  pleadings  admitted  it  was  upon  appellee's  lot.  The 
petition  as  amended  avers  "that  she  sold  and  conveyed  to  him  (the 
appellant)  44  feet  and  4  inches  on  Walnut  street,  running  back  on 
Bridge  street  70  feet;  *  *  *  the  said  Miley  has  wrongffully 
entered  upon  her  said  land  and  erected  his  privy  thereon  without 
her  consent  and  against  her  will;  that  the  said  privy  is  located  48  feet 
and  6  inches  from  Bridge  street,  where,  in  order  to  be  on  Miley 's 
land  it  should  not  be  more  than  44  feet  and  4  inches." 

Appellant's  response  to  this  is:  ''He  denies  he  has  wrongfully 
entered  upon  or  erected  his  privy  upon  the  land  of  plaintiff,  or  that 
he  has  entered  upon  er  erected  his  privy  upon  her  land  at  all,  or  that 
fiaid  privy  is  located  48  feet  and  6  incties  from  Bridge  street,  or  that 
he  has  included  in  his  boundary  71  feet  from  Walnut  street,  *  *  * 
said  lot  was  measured  from  the  corner  of  the  house  on  the  north-east 
corner  of  Bridge  and  Walnut  streets,  44  feet  4 "inches  north  on 
Walnut  and  70  feet  east  on  Bridge  street." 

It  is  said  that  while  this  is  a  denial  as  to  its  being  48^  feet  from 
Bridge  street,  yet  it  is  by  the  rules  of  pleading  an  admission  that  it 
is  for  instance  48  feet,  or  over  44J  feet,  which  is  the  admitted  dis- 
tance sold  to  the  appellant,  and  that,  therefore,  the  appellant  has 
admitted  the  privy  is  on  appellee's  lot. 

Pleadings  are  to  be  most  strongly  construed  against  the  pleader, 
while  the  answer  denies  that  the  privy  is  located  48  feet  and  6  inches 
from  Bridge  street,  yet  it  does  not  deny  that  it  is  not  between  that 
distance  ajnd  the  admitted  proper  one  of  44  feet  and  4  inches. 

While,  however,  it  is  at  least  doubtful  if  the  statement  be  a  suffi- 
•cient  denial,  yet,  accepting  it  as  such,  it  seems  to  us  the  judgment 
below  is  right  upon  the  merits. 

Conceding  that  the  structure  is  entirely  upon  the  appellant's  lot, 
yet  it  is  at  least  upon  the  edge  of  his  premises.  It  is  within  ten  feet 
of  the  appellee's  well,  and  within  about  thirteen  feet  of  her  dining 
room  and  family  bed  room,  where  she  and  her  two  daughters,  one  of 
whom  is  an  invalid,  eat  and  sleep. 

The  strongest  testimony  for  the  appellant  is  that  while  it  is  possible 
to  make  the  vault  of  the  privy  water  tight,  and  to  destroy  the  bad 
odors  arising  from  it  by  the  constant  use  ot  disinfectants,  yet  there 
is  always  danger  in  these  respects.  The  walls  of  the  vault  are  likely 
to  crack,  and  whether  disinfectants  will  have  the  desired  effect  de- 
I>ends  to  some  e.\tent  upon  the  state  of  atmosphere,  and  other  condi- 
tions. Indeed  it  is  proven  by  one  or  more  of  his  witnesses  that  the 
•contents  of  a  privy  vault  are  niore  penetrating  than  water,  and  that 
it  is  almost,  if  not  quite,  impossible  to  prevent  leakage. 

It  is  said,  however,  that  as  the  privy  has  never  been  used  the 
appellee  has  never  yet  suffered  any  injury,  and  that,  as  it  is  shown, 
it  is  perhaps  possible  to  prevent  leakage  and  the  emission  of  bad 
odors  that,  therefore,  the  appellee  can  not  resort  to  the  process  of  in- 
junction. A  party  is  not  required,  however,  to  wait  until  the  injury 
18  inflicted.  The  object  of  the  writ  is  preventive.  Like  the  interdict 
of  the  civil  law  it  wards  off  the  injury. 

It  is  true  it  can  not  be  called  into  exercise  unless  the  right  of  the 
party  invoking  it  be  certain,  and  a  necessity  exists  for  its  aid.  In 
other  words  the  case  must  be  a  clear  one.  But  this  does  not  mean 
that  there  must  be  an  absolute  certainty  of  its  need.  If  so,  it  could 
Tarely  be  invoked.  It  is  true  the  party  can  not  act  upon  a  mere 
fear  or  apprehension,  a  mere  possibility  or  theoretical  injury,  but  if 
;the  danger  be  probable  and  threatening,  he  may  invoke  its  aid,  and 
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need  not  delay  until  the  injury  is  actually  inflicted.  If  this  were 
required  the  effectiveness  of  the  writ  would  be  destroyed. 

'I'here  must  be  good  ground  to  apprehend  injury  of  such  a  char- 
acter that,  if  it  be  inflicted,  adequate  compensation  will  be  im- 
possible. 

The  writ  must  be  applied  with  care,  but  if  the  danger  be  threaten- 
ing, and  likely  to  ensue,  a*«,  it  seems  to  us,  is  the  case  here»  it  may 
properly  be  resorted  to,  and  without  it  equity  would,  in  largre 
measure,  be  without  the  power  to  perform  its  oftice. 

Here  the  privy  was  being  erected  when  the  action  was  brought^ 
the  purpose  of  it  was  admitted  and  undeniable,  it  is  obnoxious  io 
itself,  its  use  was  calculated  to  make  the  residence  of  the  appellee 
almost,  if  not  quite,  unbearable,  as  well  as  unhealthy,  and  to  en- 
danger the  health  and  lives  of  its  inmates. 

The  danger  was  probable  and  threatening,  it  would  be  continuous, 
and  the  appellee  without  adequate  legal  remedy  in  case  of  the  in- 
fliction of  injury.  She  had,  therefore,  a  right  to  resort  to  thi& 
remedy,  although  an  extraordinary  one. 

The  appellant  could  have  built  the  structure  at  other  points  upon 
his  lot,  which  is  a  good  sized  one,  where  it  would  not  have  been 
annoying  to  his  own  family  or  that  of  the  appellee,  or  dangerous  to 
the  health  of  any  one. 

Judgment  afflrmed. 


Fenley's  adm'r  v.  Kendall. 

{Filed  Feb,  25, 1892— A^oi  to  U  reported.) 

Recovery  0/  usury -^k  note  executed  April  15,  1876,  and  due  one  day  after 
date  bore  10  per  cent,  interest  from  date:  the  maker  of  the  note  paid  %700 
on  it  and  died  April  14,'  1882.  His  administrators  paid  the  note  with  10  per 
cent,  interest,  and  now  sue  to  recover  the  interest  above  6  per  cent,  paid  af- 
ter their  decedent^s  death,  ffe/d— Under  the  conventional  interest  law  of 
this  State  the  note  carried  10  per  cent,  interest  only  up  to  the  time  of  lh» 
death  of  the  payee,  and  the  administrators  were  entitled  to  recover, 

Collins  &  Fenley  for  appellant. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

John  Fenley,  on  April  13,  1876,  executed  his  note  to  Hayden  Ken- 
dall, payable  one  day  thereafter  with  10  per  cent,  interest  from 
date. 

Fenley  died  April  14, 1882.  A  payment  of  $200  was  made  during 
his  life,  and  the  remainder  thereafter  in  various  sums  and  at  differ- 
ent times,  the  last  one  on  September  1, 1888.  These  payments  in- 
eluded  10  per  cent,  per  annum  interest  from  the  date  of  the  note 
until  the  last  payment,  subject  of  course  to  previous  payments^ 

Fenley's  administrators  brought  this  action  on  July  11,  1889,  to  re- 
cover the  difference  between  the  10  per  cent,  interest  paid  upon  the 
debt,  and  10  per  cent,  interest  from  the  date  of  the  note  to  Fenley's 
death  and  6  per  cent,  thereafter. 

The  lower  court  sustained  a  demurrer  to  the  petition,  refused  the 
filing  of  two  amended  ones,  and  dismissed  the  action. 


Digitized  by  VjOOQ  IC 


FENLEY'S   ADM'r   v.    KENDALL.  83/ 

The  conventional  interest  law  formerly  in  force  in  this  State  was 
enacted  March  14,  1871.  It  was  incorporated  into  our  General 
Statutes,  which  went  into  force  December  1,  1873,  and  by  which  it 
was  lawful  to  contract  in  writing  for  the  payment  of  any  rate  of  in- 
terest above  the  legal  one  of  6  per  cent.,  not  exceeding,  however,  10 
per  cent. 

The  same  statute,  liowever,  which  gave  this  right  provided  the 
thjrd  section:  "After  the  death  of  the  payor  or  obligor  of  a  contract 
for  the  loan  or  forbearance  of  money  at  a  higher  rate  of  interest  than 
6  per  cent,  per  annum,  such  contract  after  maturity,  and  any  judg- 
ment rendered  thereon,  shall  bear  6  per  cent,  per  annum.''  General 
Statutes  (1883),  page  564. 

The  rate  of  conventional  interest  was  sul)sequent1y  reduced  to 
S  per  cent.,  and  finally  on  March  2,  1878,  the  entire  article  of  the 
statute  allowing  and  relating  to  it  was  repealed. 
,  It  can  not  be  said  the  note  of  Kendal)  on  Fenley  had  not  matured 
at  the  time  of  the  latter's  death,  or  that  it  never  matured  until  it 
was  paid,  and,  therefore,  the  interest  continued  to  run  at  10  per 
cent,  after  his  death. 

It  is  true  this  court  has  held  that  under  the  (Conventional  interest 
law,  if  a  note  were  payable  one  day  after  date,  and  called  for  10  per 
cent,  interest  from  date,  it  would  carry  this  interest  not  merely  for 
the  one  day  but  until  paid.  Gray,  &c.  v.  Briscoe,  6  Bush,  687; 
White's  adm'r  vl  Curd,  86  Ky.,'193. 

This  did  not  mean,  however,  that  the  note  was  not  due  until  paid, 
because  suit  could  of  course  be  brought  upon  it  at  any  time  after  the 
lapse  of  the  one  day,  but  that  it  was  really  the  intention  of  the  con- 
tracting parties  that  it  should  carry  the  stipulated  rate  until  its  pay- 
ment, as  it  would  be  absurd  to  suppose  they  intended  it  should 
relate  merely  to  the  one  day. 

Such  a  note  is  as  to  becoming  due  limited  to  one  day,  but  is  not  so 
limited  as  to  the  payment  of  the  stipulated  interest  because  it  would 
be  unreasonable  to  suppose  the  parties  so  intended. 

It  is  said,  howeve/,  that  as  the  section  of  the  statute  above  cited 
Jiad  been  repealed  before  Fenley 's  death,  it  could  not  affect  a  case 
arising  after  its  repeal,  that  the  reduction  of  the  interest  from  the 
'Conventional  to  the  legal  rate,  after  the  maturity  of  the  paper  and 
the  death  of  the  obligor,  was  the  loss  of  interest  as  a  penalty  for 
failure  to  demand  prompt  payment,  and  being  a  penalty  it  can  not 
be  enforced  after  the  repeal  of  the  law;  that  indeed  no  penalty  ever 
accrued  because  the  statute  providing  for  the  reduction  of  interest 
had  l)een  repealed  before  Fen  ley's  death. 

The  case  of  Lucking's  adm'r  v.  Gejrg,  12  Bush,  299,  is  not  like  this 
one,  because  it  was  determined  before  the  repeal  of  the  law. 

The  reduction  of  this  interest,  however,  in  the  event  of  death  and 
maturity  of  the  paper,  is  not  in  the  nature  of  a  penalty. 

The  law  permitted  a  party  to  charge,  by  a  contract,  a  greater  rate 
of  interest  than  the  legal  one,  not  exceeding  10  percent.,  but  at  the 
€ame  time  provided  in  the  event  of  the  death  of  the  obligor  and  the 
maturity  of  the  obligation,  the  rate  should  thenceforth  be  the  legal 
one.  The  privilege,  not  before  existing,  was  given  by  law  to  make 
a  certain  contract,  and  as  a  condition  it  was  provided  that  after  the 
maturity  of  the  paper  and  the  death  of  the  obligor,  the  rate  of  in- 
terest should  decrease  to  the  legal  one. 

The  law  was  not  repealed  merely  as  to  the  decrease  of  interest  in 
the  event  of  the  death  of  the  obligor,  but  the  whole  conventional 
interest  law  was  repealed.    It  would  not  do  to  say  that  a  contract 
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made  in  view  of  the  entire  law  was,  after  repeal,  to  be  grovemed  by 
some  of  its  provisions,  while  others  were  to  be  disregarded. 

The  position  of  appellee's  counsel,  if  well  taken,  might  bring  the 
whole  temple  down  upon  the  head  of  his  client.  The  contract  wa» 
made,  by  virtue  of  a  certain  law,  the  whole  of  it,  and  the  extent  of 
the  obligation  must  be  governed  by  it. 

The  money  now  sued  for  was  paid  as  interest,  it  was  paid  without 
any  consideration.  The  law  authorizing  the  making  of  the  contract 
declared  that  after  the  death  of  the  party  and  the  maturity  of  the 
note,  the  creditor  should  thenceforth  only  be  entitled  to  the  6  per 
cent,  interest. 

The  fwrties  contracted  with  a  view  to  all  the  provisions  of  the  law 
that  authorized  the  making  of  the  contract,  one  ol  which  was  that 
in  a  certain  event  the  interest  should  decrease  from  ten  to  six  per 
cent. 

The  repeal  of  the  entire. Inw  did  not  certainly  give  the  appellee 
the  right  to  still  insist  upon  the  benefit  of  a  part  of  its  provisions  as- 
to  his  contract  made  while  it  was  in  force,  and  th*>se  which  are 
favorable  to  his  interests,  and  at  the  same  time  take  from  the  other 
party  rights  given  him  by  the  same  statute.  The  repeal  of  the  law 
could  not  enlarge  the  appellee's  rights. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer  to 
the  petition,  permit  the  filing  of  the  amended  petitions,  and  for 
further  proper  proceedings. 


Wilson  v.  L.  &  N.  R.  R.  Co. 

(I'iled  Feb.  25,  lS92—jVot  to  be  reported.) 

Contridutory  negligence — Appellant  seeks  to  recover  damages  for  an  injury 
received  while  enga^^ed  in  blasting  rook  for  appellee,  on  the  groand  that  ap- 
pellee  abstracted  his  retreat  from  a  blast  by  leaving  cars  standing  on  a  cer- 
tain track,  which  it  was  its  doty  to  remove;  but  as  the  evidence  shows  that 
the  appellant  knew  that  his  way  of  retreat  was  obstructed  at  the  time  he 
made  the  blast,  he  can  not  recover,  his  own  neglect  having  contributed  io^ 
the  injury. 

Jas.  Montgomery  and  J.  P.  Hobson  for  appellant. 

Wilson  &  Sprigg  and  W\  H.  Marriott  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  sued  the  appellee  to  recover  damages  for  an  injury 
received  in  a  rock  quarry  while  working  for  the  appellee.  Verdict 
and  judgment  having  been  rendered  thereon  in  favor  of  theappei* 
.lee,  the  appellant  has  appealed. 

The  appellant  contends  that  he  and Jenkins  were  partners  ii> 

quarrying  rock  and  preparing  the  same  for  appellee  for  ballasting  its^ 
road,  and  that  the  ap;.ellee  was  to  furnish  the  cars  and  to  haul  awav 
the  rock  daily,  and  it  failed  to  do  so  on  the  occasion  complained  of  ? 
that  by  reason  of  such  failure  the  cars  of  the  appellee,  by  remaining- 
on  the  track,  obstructed  the  way  of  the  appellant,  so  that  he  coula 
not  escape  from  the  blast  of  rock  that  he  was  then  making,  and 
which  his  business  required  him  to  make. 

The  proof  shows  beyond  a  doubt  that  the  blast  was  made  with  the 
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full  knowledge  of  the  fact  that  the  cars  were  standing  in  the  way  of 
exit  to  a  safe  retreat  from  the  flying  debris ;  that  the  appellant  knew 
of  the  obstruction  at  the  time  the  blast  was  made;  that  supposlne^ 
the  appellant  received  notice  that  the  cars  would  be  removed,  and 
that  he  had  reason  to  believe  that  they  would  be  removed  in  a  rea- 
sonable time,  yet  he  knew,  at  the  time  the  blast  was  made,  that  the 
cars  were  not  removed  and  could  not  have  been  removed  in  time  to 
avoid  any  danger  that  might  result  from  the  blasting;  and  that  it 
was  dangerous  on  that  account  to  make  the  blast ;  and  his  having 
made  the  blast,  knowing  that  the  cars  were  on  the  side  track  and 
that  they  obstructed  his  way  in  retreating,  was  contributory 
n^ligence.  Besides,  the  proof  seems  to  be  clear  that  the  ap- 
pellant had  a  safe  way  of  retreat,  north  and  south,  and  if  he  chose 
the  obstructed  way  he  did  it  at  his  own  peril.  Besides,  it  is  claimed 
that  the  rock  fell  on  the  southern  end  of  one  car,  and  went  slanting 
under  another  car  adjoining,  and  struck  the  appellant's  leg, 
which  was  under  the  adjoining  car,  which  was  precisely  on  a  level 
with  and  close,  perhaps  within  a  foot  or  two  of  the  other  car,  under 
which  the  appellant  was. 

It  may  be  conjectured  why  said  rock  went  hunting  up  the  appel- 
lant in  that  way.  It  may  be  conjectured  also  that  the  appellant's 
legs  were  not  under  the  cj^r,  and  that  the  rock  dropi>ed,  after  striking 
the  other  car,  perpendicularly  on  his  leg. 

The  judgment  is  affirmed. 

Judge  Bennett  delivered  the  following  response  to  petition  for  re- 
hearing: 

It  makes  no  difference  as  to  whether  or  not  there  was  a  safe  way 
of  escape  north  or  south ;  nor  as  to  whether  the  appellant's  leg  was 
exposed,  for  the  appellant  swears  that  he  knew  the  only  way  for 
retreat  from  the  flying  stone,  in  case  of  a  blast,  was  obstructed  by 
the  cars  standing  on  the  track,  and  which  obstruction  rendered 
blasting  dangerous.  He  was  also  bound  to  know,  when  about  to 
make  the  blast,  that  it  was  impossible  for  the  appellee  to  remove 
the  cars  in  time  to  make  the  blast ;  that,  supposing  the  appellee  had 
promised  to  move  the  cars,  and  appellant  had  reason  to  believe,  and 
did  believe,  that  the  cars  would  be  moved  in  a  reasonable  time,  yet 
it  is  a  fact  that  they  were  not  moved ;  and,  at  the  time  appellant 
made  the  blast,  he  knew  that  they  were  not,  and  could  not,  be 
moved  in  time  to  avoid  the  dangerous  operation ;  and,  notwith- 
standing such  knowledge,  the  blast  was  made.  Surely  practical  wis- 
dom would  suggest  that  the  appellant,  under  such  circumstances* 
made  the  blast  at  his  own  risk. 

The  petition  is  overruled. 


Simmons  v.  Commonw^ealth. 
(Filed  Fed.  25.  1892— iVb^  to  be  reDorted.) 

1.  Question  Jor  jury — Verdict  sustained  by  evidence — Whether  the  defendant 
was  ^nilty  of  marder  or  was  justified  on  the  ^roand  of  self-defense,  was  a 
qaestion  for  the  jary  to  determine;  and  there  being  evidence  to  sustain  their 
Terdict  of  gnilty,  it  will  not  be  set  aside  on  appeal. 

2.  Criminal  law  — Continuance — Defendant  died  his  affidavit  for  a  oontinu- 
ance  because  of  the  absence  of  certain  witnesses,  the  court  permitted  the 
affidavit  to  be  read  as  the  evidenoe  of  the  witnesses;  on  the  trial  defendant 
proved  by  several  witnesses  the  same  facts  he  expected  to  prove  by  his  ab- 
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sent  witnesses.  Held — Defendant  was  not  prejadiced  by  the  failnre  of  the 
ooart  to  reqaiTe  the  Commonwealth  to  admit  the  truth  of  the  evidence  of 
the  absent  witnesses  as  it  was  stated  in  the  affidavit. 

3.  Presumption  that  special  term  of  court  was  regularly  called  ani  organized — 
Defendant  was  tried  at  a  special  term  of  court,  and  the  record  contains  no 
order  calling;  the  special  term,  it  mast  be  presumed,  however,  that  the  spe- 
cial term  was  called  as  required  by  law,  and  that  the  grand  jury  was  prop- 
erly empanelled  and  sworn. 

T.  A.  Robertson  and  J.  D.  Irwin  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  appellant  has  been  convicted  of  murder,  and  his  punishment 
fixed  at  confinement  for  life. 

The  court  gave  the  usual  instructions:  First.  As  to  the  law  of 
rauraer.    Second.  As  to  manslaughter.    Third.  As  to  self-defense. 

It  appears  that  a  number  of  colored  persons  were  on  an  excursion 
train  going  from  Louisville  to  Elizabethtown,  the  cars  loaded,  as  is 
usual  on  such  occifsions,  with  drunken  passengers,  when  the  accused 
reprimanded  those  who  were  boisterous,  and,  from  some  inoffensive 
remarks  made  by  a  passenger,  became  angry,  went  into  another  car 
and  returned,  with  ptstol  in  hand,  shooting  the  deceased,  whom  he, 
perhaps,  had  never  seen  before,  to  death.  This  is  the  testimony  for 
the  State  and  by  several  witnessess. 

The  defense  shows  an  effort  on  the  part  of  the  deceased  to  shoot 
the  appellant,  and  shows  by  several  witnesses  that  the  deceased  was 
the  aggressor. 

Whether  the  killing  was  murder  or  self-defense  was  solely  a  ques- 
tion for  the  jury,  and  if  the  witnesses  for  the  State  are  to  be  believed 
it  was  an  aggravated  case  of  murder,  and  the  verdict  of  guilty  was 
proper.     We  can  not  disturb  the  verdict  on  the  evidence. 

An  affidavit  was  filed  for  a  continuance,  and  the  court  refusing 
the  motion,  allowed  the  affidavit  to  be  read  as  evidence,  when  it  is 
argued  by  counsel  the  court  should  have  required  the  State  to  admit 
the  truth  of  the  statements  contained  in  it.  On  the  trial  the  defense 
proved,  by  witness  after  witness,  the  same  facts  he  expected  to 
prove  by  the  absent  witnesses,  and  if  the  absent  witnesses  had  been 
present  and  testified,  would  not  have  changed  the  result. 

The  fact  the  record  shows  no  order  calling  a  special  term,  will  not 
authorize  this  court  to  determine  the  proceedings  void,  or  the  forma- 
tion of  the  grand  jury  illegal.  It  must  be  presumed  that  the  court 
was  called  as  required  by  law,  and  the  grand  jury  empanelled  and 
sworn  in  the  usual  iorm.  We  see  nothing  in  this  case,  in  the  way 
of  error,  affecting  the  substantial  rights  of  this  appellant.  The  law 
was  fully  given  by  the  court  below,  and  it  was  with  the  jury  to  be- 
lieve the  witnesses  on  the  one  side  or  the  other. 

Judgment  affirmed. 
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Bryant's  adm'r,  Ac.  v.  Duncan. 
{Filed  Feb.  27,  1892.) 

Devises — Vested  remainders — Conditions — A  testator,  in  a  codioil  to  his  will, 
^ave  his  wife  100  acres  of  land,  to  be  taken  from  his  homestead  farm;  the 
codicil  farther  provided:  **The  remainder  of  said  farm  to  be  sold  and  di- 
vided as  in  my  former  will,  except  E.  L.  Duncan,  who  I  will  and  devise  the 
4ibove  100  acres  of  land  willed  to  my  wife,  Sarah,  to  go  to  my  grandson, 
E.  L.  Duncan,  at  the  death  of  his  ijcrandma,  Sarah  Bryant,  upon  the  condi- 
tion that  he  stays  with  her  and  supports  her  and  cares  for  her  until  her 
death,  *  *  otherwise  to  be  void  if  he  shall  fail  to  perform  my  will." 
The  testator's  wife  renounced  the  provisions  of  the  will  in  her  favor.     Held — 

First.  The  devise  to  E.  L.  Duncan  created  a  vested  remainder  in  him. 

Second.  The  duty  imposed  upon  him  of  living  with  and  caring  for  the  tes- 
tator's widow  was  a  condition  subsequent,  and  the  non-compliance  with  it 
not  being  due  to  any  fault  of  £.  L.  Duncan,  he  is  entitled  to  the  land  at  her 
death. 

O.  H.  Waddle  for  appellants. 

Will  C.  Curd  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judgfe  Bennett. 

Win.  Bryant,  in  a  codicil  to  ills  will,  gave  his  wife  100  acres  o^ 
land,  to  be  taken  from  the  homestead  place.  The  appellee,  his  grand" 
son,  who  was  Jiving  with  him  and  whom  he  had  raised,  is  provided 
for  in  the  codicil  as  follows:  **The  remainder  of  said  farm  to  be  sold 
and  divided  as  in  my  former  will,  except  E.  L.  Duncan,  who  I  will 
and  devise  the  above  100  acres  of  land  willed  to  my  wife,  Sarah,  to 
go  to  my  grandson,  E.  L.  Duncan,  at  the  death  of  his  grandma, 
Sarah  Bryant,  upon  the  condition  that  he  stays  with  her  and  sup- 
ports her  and  cares  for  her  until  her  death,  then  he  is  to  have  her 
part  of  said  farm  and  homestead,  otherwise  to  be  void  if  he  shall 
fail  to  perform  my  will." 

The  testator  having  died,  his  wife  renounced  the  provisions  of  the 
will  in  her  favor,  and,  notwithstanding  the  appellee  was  ready,  will- 
ing and  proflTered  to  comply  with  the  conditions  of  the  will,  and 
was  nowise  in  fault  or  remiss  in  his  treatment  of  his  grand- 
mother, she  refused  to  live  with  him  on  the  place,  and  to  allow  him 
to  support  and  care  for  her,  but  she  went  to  live  with  one  of  her 
daughters,  with  whom  she  is  now  living. 

The  appellants  contend  that  the  conditions  of  the  will  requiring 
the  appellee  to  live  with  his  grandmother  and  support  and  care  for 
her,  were  conditions  preceding  the  investiture  of  the  title  to  the  J 00 
acres  of  land  in  him,  and  the  precedent  condition  not  having  been 
complied  with,  though  without  fault  on  his  part,  no  estate  passed  to 
him.  On  the  other  hand,  the  appellee  contends  that  his  title  was 
that  of  a  vested  remainder,  and  the  support,  care,  Ac,  required  of 
him  by  the  will  were  conditions  subsequent,  a  failure  to  comjjly 
with  which,  would  not  operate  as  a  forfeiture  of  his  remainder  in- 
terest, unless  such  failure  was  the  result  of  his  fault. 

The  language  of  the  will  is;  ''Except  E  L.  Duncan,  who  I  will 
and  devise  the  above  100  acres  of  land  willed  to  my  wife,  Sarah.'* 
The  languasre  quoted  clearly  conveys  to  the  appellee  an  immediate 
title  to  the  100  acres  of  land  which,  taken  in  connection  with  the 
life-estate  devised  to  his  grandmother,  is  a  vested  remainder.    And 
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the  subsequent  expreaions,  *'To  go  to  iny  grandson,  E.  L.  Dancan, 
at  the  cJeHth  of  his  grandmother,  Sarah  Bryant,  then  he  is  to  have 
her  part  of  said  farm  and  homestead,"  evidently  relate  to  the  time 
that  the  appellee  was  to  enjoy  the  estate.  The  will  also  provides: 
"Otherwise  to  be  void  if  he  shall  fail  to  perform  my  will." 

If  the  conditions  mentioned  in  the  will  were  conditions  precedent, 
the  lapt  clause  quoted  would  be  unnecessary;  but  the  deyiaor  evi- 
dently understood  that  he  had  devise<l  to  the  appellee  a  vested  re- 
mainder, and  he  meant  by  the  clause  to  make  the  devise  void  if  he 
/aile<i  to  comply  with  the  conditions. 

From  what  has  been  said  it  is  evident  that  the  appellee  took  a 
veste<i  remainder,  and  the  conditions  imposed  upon  him  were  condi- 
tions sul)sequent,  and  it  follows  that  the  non-compliance  with  which 
did  not  divest  him  of  his  estate,  unless  the  non-compliance  was  the 
result  of  his  fault,  which  was  not  the  case  here,  because  he  was 
ready  and  willing  to  comply  and  proposed  to  comply,  but  his  grand- 
mother refused.     • 

The  case  of  Irvine  v,  Irvine,  12  Ky.  Law  Rep.,  827,  is  not  like 
this  case.  In  that  case  no  title  passed  to  the  devisee  until  the  death 
of  the  life-tenant,  and  then  ihe  title  did  not  pass  unless  the  devisee 
had  complied  with  certain  conditions. 

But  here,  as  said,  there  was  a  vested  remainder,  and  the  condi- 
tions were  conditions  subsequent. 

The  judgment  is  atiirmed. 


Breeding,  &c.  v.  Tobin. 
{Filed  Feb.  27,  1892— iN^o^  (o  be  reported.) 

1.  Right  of  assignee  of  note  to  sue  alone — When  a  hnsband  pays  a  note  as 
surety  and  then  assigns  the  note  to  his  wife,  the  assignment  does  not  Test 
in  the  wife  a  right  to  sue  the  principal  in  the  note  withoat  joining  her  hus- 
band, or  his  representative  after  his  death. 

2.  Mortgage  by  married  woman — Certificate — A  mortgage  by  a  married  woman 
of  land,  which  she  holds  as  her  general  estate,  is  void  unless  executed  by 
her  in  substantial  compliance  with  the  statute  authorizing  ^  feme  covert  loe-L^ 
cute  such  an  instrument. 

Where  the  clerk^s  certificate  of  acknowledgment  of  such  a  mortfrage 
shows  that  the  married  woman  merely  relinquished  her  right  of  dower  vbl 
the  land  the  mortgage  is  void,  whatever  may  have  been  her  intention  in 
executing  it. 

3.  Deed  from  husband  to  wife  procured  by  undue  influefice — A  mere  reqnest> 
made  by  a  wife  of  her  husband  that  he  make  provision  for  her,  is  not  tho 
exercise  by  her  of  such  undue  influence  as  authorizes  the  setting  aside  of  a 
deed  executed  by  the  husband  to  the  wife,  it  being  evident  that  the  husband 
hnd  sufficient  mental  capacity  to  transact  all  his  business. 

Bat  where  the  wife  has,  by  her  inflaence,  caused  her  husband  to  exeente  a 
conveyance  of  his  land  to  her.  the  burden  is  on  her  to  show  that  he  executed 
the  conveyance  as  his  own  free  act  at  a  time  he  was  mentally  competent  to 
transact  business. 

4.  Deeds — Mental  capacity — In  this  case  the  evidence  concerning  the  capac- 
ity of  the  grantor  to  execute  the  deed  is  conflicting,  and,  therefore,  the 
judgment  of  the  chancellor  is  affirmed. 

Porter  &.  McQuown  for  appellants. 

Sandldge  &  Sandige,  P.  W.  Hardin  and  M.  D.  Allen  for  appellee. 
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Appeal  from  Cumberland  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

Warren  Tobin  died  childless  on  April  18,  1887,  at  the  Si«e  of  79, 
leaving  the  appellee,  Hetty  Tobin,  as  his  widow.  They  were  mar- 
ried in  1852,  the  relation  proving  a  happy  one. 

He  owned  at  the  time  of  the  marriage  the  home  place  upon  which 
they  subsequently  lived  and  some  personal  property. 

Both  were,  however,  frugal  and  industrious,  and  he  became  the 
owner  of  other  land,  and  morp  personal  est*ite. 

January  1,  1887,  he  conveyed  to  her  one-half  his  land  in  the  county 
of  their  residence  and  transferred  to  her  a  lot  of  notes,  the  amount 
of  which  is  not  shown,  as  it  does  not  appear  how  much  of  these  were 
then  unpaid,  and  on  March  llth  following  he  conveyed  to  her  the 
balance  of  his  land,  and  some  personal  property. 

The  principal  one  of  these  two  actions  was  brought  by  the  children 
of  one  of  his  deceased  brothers,  suing  for  themselves  and  many 
other  heirs,  whose  names  and  residences  are  unknown,  to  set  aside 
the  deedji  to  the  widow  upon  the  grounds  that  they  were  procured 
by  fraud  and  pndue  influence,  and  that  the  grantor  was  mentally  in- 
competent to  make  them. 

Among  the  notes  transferred  to  the  widow  was  one  which  her 
husband  had  paid  off  to  one  Parmley  as  the  surety  of  G.  R.  Smith, 
who  is  the  husband  of  one  of  the  nieces,  who  is  suing  to  annul  the 
deed. 

Her  husband  also  held  a  note  executed  to  him  by  Smith,  and  this 
was  also  transferred  to  her.  The  payment  of  this  note  purported  to 
be  secured  by  a  mortgage  upon  land,  which  was  the  general  estate  of 
Mrs.  Smith.  The  liability  as  surety  to  Parmley  was  also  embraced 
by  its  terms. 

During  the  life  of  Warren  Tobin,  but  after  the  transfer,  suit  was 
brought  m  the  names  of  himself  and  wife  upon  the  note  given  to 
him,  and  also  to  recover  what  he  had  paid  as  surety,  and  to  enforce 
the  mortgage.  He  died  pending  the  suit.  It  was  consolidated  with 
the  action  to  set  aside  the  two  deeds  as  Mrs.  Smith  claimed  she  was 
in  fact  entitled  to  an  interest  in  the  estate. 

Upon  final  hearing  the  relief  sought  in  it  was  refused,  save  a  per- 
sonal judgment  against  G.  R.  Smith  upon  his  note  given  to  Tobin^ 
and  the  widow  of  the  latter,  by  cross-appeal,  now  coiDplains. 

The  claim  of  her  husband,  however,  for  what  he  had  paid  as  the 
surety  of  Smith  was  but  an  account  in  his  favor.  It  was  not  assign- 
able so  as  to  ve«t  the  right  in  the  assignee  to  sue  al<me.  Its  transfer 
to  the  wife  did  not  give  her  the  right  to  sue  for  U  in  her  individual 
name  alone.  After  the  death  of  her  husband  no  personal  represen- 
tative of  his  ever  united  in  the  action. 

An    enforcement    of    the    mortgage    was  also  properly  refused. 
It  was  the  land  of  Mrs.  Smith.    She  was  a   married  woman,  ana 
not  bound  by  any  conveyance  unleFS  executed  in  substantial  com- 
pliance  with  the  statute  authorizing  a  feme  covert  to  execute  such  an 
instrument. 

The  acknowledgment  shows  that  she  merely  relinquished    any 
right  of  dower  in  the  land. 

Whatever  may  have  been  the  real  intention  in  its  execution  a. 
court  must  determine  the  matter  by  the  instrument,  and  it^  is  |'*^^^ 
that  it  was  not  sufficient  as  a  mort^apre  of  her  right  to  the  land. 
Strunk  v.  Manny,  7  Ky.  Law  Rkp.,  21K. 

Many  witnesses  have  testified  in  the  other  case  pro  et  con  as  to  tl\e 
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<;ompetency  of  Warren  Tobin  to  execute  the  deeds  to  his  wife. 
There  is,  as  is  usual  in  such  a  ease,  quite  a  volume  of  testimony  upon 
this  subject.  It  is  somewhat  singular  that  he  should  have  conveyed 
to  her  some  thing  over  one-half  his  estate  on  January  1,  1887,  and 
then  so  soon  after  have  conveyed  to  her  the  remainder. 

A  careful  review  of  the  evidence,  however,  fails,  in  our  opinion, 
to  show  a  sufficient  reason  for  upholding  the  one  and  setting  aside 
the  other  conveyance. 

The  grantor  was,  as  is  shown  by  the  entire  testimony,  a  firm,  res- 
olute man,  unchangeable  in  purpose  and  very  self-willed.  While 
€omewhat  eccentric,  yet  he  was  endowed  with  gooJ  sense  and  well 
informed. 

In  1884  he  had  a  spell  of  sickness,  which  is  described  as  nervous 
prostration.  After  this,  and  before  he  had  the  one  which  ended  in 
his  death,  he  had  several. 

It  is  quite  certain  that  when  so  affected  he  was  not  competent  to 
attend  to  business.  He  was  then  subject  to  delusions,  and  not  only 
many  other  witnesses  but  the  appellee,  Hetty  Tobin,  herself,  says 
that  he  was  at  such  times  unfit  to  do  business. 

Upon  the  other  hand  it  is  equally  well  shown,  perhaps,  that  when 
not  under  the  influence  of  these  si>ells  he  was,  in  business  capacity, 
above  the  average. 

After  his  first  sickness  in  1884,  he  employed  an  agent  to  transact 
much  of  his  business.  This  gentleman  prepared  l»oth  the  deeds  to 
the  wife.  The  evidence  shows  he  did  it  for  the  grantor.  Each  was 
witnessed  by  a  gentleman  who  had  been  the  family  physician  for 
many  years,  and  also  by  a  near  neighbor,  both  of  whom  aie  evi- 
dently men  of  character  and  intelligence.  One  of  them  was  also 
witneased  by  the  deputy  county  court  clerk.  These,  as  well  as  one 
or  more  persons  who  were  present  at  the  time,  say  that  when  the 
deeds  were  executed  the  grantor  was  entirely  competent  to  make 
them;  that  they  were  either  read  to  or  by  him  and  that  he  under- 
stood what  he  was  doing. 

He  appears  to  have  improved,  both  physically  and  mentally,  from 
iiometime  in  December,  1886,  until  his  last  illness  in  April  following, 
and  during  this  interval  but  few  of  the  witnesses  saw  him  who  tes- 
tify to  incompetency. 

There  is  no  evidence  of  any  undue  influence  upon  the  part  of  the 
wife,  now  the  widow.  She  frankly  testifies. that  on  the  night  before 
the  first  deed  was  made  she  asked  her  husband  to  make  provision 
for  her.  Outside  of  this  there  is  no  evidence  showing  any  thing  like 
Importunity,  and  it  is  not  of  a  character  to  vitiate  the  act. 

Conceding  that  the  wife  procured  him  to  make  the  deed,  then,  as 
«he  is  the  beneficiary,  she  should  show  that  it  was  his  own  free  act, 
done  when  he  was  competent  to  transact  business.  But  this  does,  in 
our  opinion,  appear  by  the  decided  weight  of  the  evidence. 

It  is  not  shown  that  any  one  suggested  the  making  of  the  second 
deed.    It  is  proven  by  a  witness  not  related  to  the  parties  that  the 
grantor  said  he  would  rather  his  wife  would  have  his  property  than  ' 
any  one  else,  and  asked  the  witness  if,  under  all  the  circumstances, 
he  did  not  think  it  was  right. 

Some  time  after  he  had  transferred  the  notes  to  her  he  recollected 
the  transaction  and  making  of  the  deed  and  talked  about  it. 

It  is  unnecessary  to  review  in  detail  all  of  the  testimony.  The 
chancellor  doubtless  carefully  considered  it.  He  heard  the  ease  in 
the  locality  where  the  parties  reside,  and  where  they  and  the  wit- 
nesses live,  and  the  record  does  not,  in  our  opinion,  authorize  a  re- 
versal of  his  opinion. 

The  jugment  is  affirmed  upon  both  the  original  and  cross-appeal. 
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Wakefield  and  Beabd  v.  GiLLiiiAND's  adm'r. 
(Filed  March  3,  1892— iVb^  to  bt  reported.) 

1.  DccedenV s  estate  —  Advancemtnts — Where  R  child  has  need  and  occupied 
land  of  the  father,  under  no  contract  of  rentinf^,  the  rental  value  of  the  land 
vill  be  charged  to  the  child  as  an  advanoament  in  the  settlement  and  dis- 
tribution of  the  father's  estate,  although  the  land  was  held  merely  at  the  will 
and  pleasure  of  the  father.  And  the  chid  will  be  charged  with  such  value  as 
advancement,  where  the  consideration  paid  for  the  use  of  the  laud  was- 
merely  nominal  or  so  iuadequqte  as  to  show  inequality  in  the  benefits  de- 
rived by  the  children  from  the  father's  estate  :  nor  will  the  intention  of  the 
father  in  such  case  be  regarded  by  the  court  in  determining  what  shall  be 
charged  as  such  advancement. 

2.  Siwie — But  the  mere  fact  that  the  father  does  not  require  a  child  to  pay 
the  full  rental  value  for  land  that  he  could,  perhaps,  obtain  from  a  stranger, 
does  not  indicate  any  gift  or  advaticement  to  the  child.  Thus  a  child,  who 
occupied  and  used  a  farm  for  seven  years,  and  under  a  contract  with  the 
father  made  permanent  improvement  on  it  of  the  value  of  (2,500,  will  not 
be  charged  with  any  sum  as  an  advancement,  although  the  full  rental  value 
of  the  land  may  have  been  as  much  as  (550  per  year. 

8.  DecedenVs  esla'e — Allowance  of  attorney* s  fees — An  administrator,  who  is 
also  an  heir,  will  not  be  allowed  attorney's  fees  for  maintaining  litigation 
with  the  other  heirs,  the  sole  purpose  of  which  was  to  promote  and  protect 
bis  own  rights  as  an  heir. 

4.  Settlement  between  heirs — Where  the  heirs  divide  the  decedent's  note 
among  themselves  and  agree  that  if  any  heir  holding  any  such*  note  has  it- 
renewed  in  his  own  name,  then  he  should  be  charged  with  it,  although  it  af- 
terwards proved  to  be  worthless,  such  agreement  is  binding  and  the  heir 
will  be  charged  with  all  notes  renewed  in  their  own  names. 

Muir,  Hey  man  &  Muir  and  George  DuRelle  for  appellants. 

Oneal,  Phelps  &  Pryor  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  action  below  was  instituted  by  the  appellee,  John  Gilliland,. 
forthe  purpose  of  settling  his  father's  estate,  of  which  he  was  the 
personal  representative.  His  father  died  in  August,  1877,  and  his 
mother,  the  widow,  died  the  following  year. 

The  personal  assets  of  the  estate,  or  nearly  all  of  them,  had  been 
distributed  by  the  appellee  prior  to  the  death  of  his  mother,  but 
when  she  died,  by  the  consent  of  all  parties  in  interest,  her  estate^ 
was  taken  possession  of  by  the  appellee  and  distributed  as  if  a  part 
of  the  estate  of  his  father.  There  was  no  .administration  on  the 
mother's  estate  but  both  estates  treated  as  one,  and  to  be  held  and 
distributed  by  the  appellee  without  fees  or  reward  except  such  costs 
and  fees  as  he  was  compellKl  by  law  to  incur.  Such  was  the  agree- 
ment and  understanding  as  is  expressly  proven  with  reference  to  the 
estate  of  the  father,  and,  under  the  circumstances  of  the  case,  it 
must  be  inferred  embraced  the  estate  of  the  mother  also. 

The  de(!edent  left  a  large  estate,  consisting  of  lands  and  choses  in 
action,  to  be  distributed  between  the  appellee,  who  was  a  son,  and 
the  appellants,  James  A.  Beard  and  Mrs.  Wakefield,  who  are  the 
children  of  a  deceased  daughter.  The  appellee  was,  therefore,  en- 
titled in  his  own  right  to  one-half  the  estate,  and  the  children  of  the 
deceased  daughter  to  one-half. 

The  lands  and  personalty  were  divided,  and  ;as  to  this  division 
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no  question  is  made  in  that  case,  except  as  to  the  liability  of  the 
appellee  for  one  or  more  insolvent  notes  with  which  he  was  charged 
in  the  final  judgment,  and  from  which  he  prays  a  cross-appeal. 

The  principal  question  made  in  the  case,  and  out  of  which  this 
proceeding  doubtless  originated,  is  as  to  the  advancements  made  by 
thefather  during  his  life-time  to  Mrs.  Beard,  the  daughter,  and  to 
the  appellee,  his  son. 

A  mass  of  testimony  is  found  in  the  record  on  the  issue  as  to  ad- 
vancements, and  those  advancements  are  sought  to  be  charged  by 
reason  of  the  use  of  certain  lands,  by  each  one  of  the  heirs  during 
the  life  of  the  decedent,  and  for  the  use  of  which  it  is  claimed  they 
should  be  charged  rent,  because  it  was  a  gift  or  donation  of  that 
much  to  the  child  by  the  father. 

The  appellee  and  appellants  admit  the  use  and  occupation  of  the 
land,  but  each  insists  that  the  rent  was  paid  in  the  lasting  improve- 
ments made,  the  appellants  contending,  however,  that  the  rental 
value  of  the  land  occupied  by  the  son  greatly  exceeded  the  value  of 
the  improvements  made,  and  to  that  extent  the  appellee  is 
chargeable.  The  appellee  alleges  that  a  contract  was  made  between 
himself  and  his  father  that  the  rents  should  be  paid  in  that  way  and, 
if  not,  that  being  a  mere  tenant  at  will  or  sufferance  of  the  land, 
and  liable  at  any  time  to  be  ousted  by  the  father,  its  use  should  not 
be  regarded  as  a  gift  or  as  an  advancement,  but  he  should  be  treated 
as  caring  for  the  land  at  the  mere  will  of  the  landlord,  and  for  no 
other  consideration.  The  appellants'  ancestor  and  the  appellee  both 
claim,  however,  to  have  more  than  paid  the  rents  by  the  improve- 
ments made. 

We  think  it  well  settled  in  this  State,  in  Shawhan  v.  Shawhan, 
10  Bush,  600,  and  in  other  cases,  that  the  value  of  the  use  and  occu- 
pation of  land  by  one  child  under  no  contract  of  renting,  although 
holding  as  the  will  and  pleasure  of  the  father,  must  be  accounted  for 
by  the  child  at  an  advancement  in  the  settlement  and  distribution 
of  the  father's  estate,  and  also  settled  that  if  there  is  a  consideration 
to  be  paid  for  the  use  that  is  merely  nominal  and  inadequate  to 
such  an  extent  as  to  show  injustice  and  inequality  in  the  distribution, 
the  chancellor  will  disregard  such  a  consideration  and  require  the 
child  receiving  the  use  of  the  property  to  account  for  its  reasonable 
value,  (tordon's  heirs  v.  Gordon,  1  Met.,  286;  Ford  v.  Thompson, 
1  Met.,  582. 

Neither  the  intention  of  the  Intestate  nor  his  contract,  if  a  mere 
avoidance  of  the  statute  producing  that  inequality  attempted  to  be 
prevented  by  the  statute,  will  be  regarded  by  the  chancellor  when 
called  on  to  determine  advancements  so  as  to  produce  equality  In 
the  division  and  distribution  of  the  estate. 

The  statute  provides  that  "Any  real  or  personal  property  or  money 
given  or  devised  by  a  parent  or  grandparent  to  a  descendant,  Shall 
be  charged  to  the  descendant  or  those  claiming  through  him  in  the 
division  and  distribution  of  the  undevi.-ed  estate  of  the  parent  or 
grandparent,  and  such  party  shall  receive  nothing  more  until  tbe 
other  descendants  are  made  equal,''  <&c.  General  Statutes,  chapter 
31,  section  15. 

There  may  be  such  a  disproportion  between  the  price  given  and 
the  value  of  the  thin^  delivered  to  the  child  as  to  show  of  itself 
that  the  father  and  child  regarded  the  property  or  its  value  as  an 
advancement,  and,  if  not,  the  chancellor  would  so  determine. 

Such  a  rule  would  not  destroy  the  right  of  the  father  and  son  to 
contract  with  reference  to  the  property  or  its  value,  but  where  an 
estimate  placed   upon    it   is   grossly   inadequate,  the   transaction 
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would  establish  the  ^ift.  The  fact  that  the  estimate  is  not  its  full 
value  or  as  much  as  the  property  could  be  disposed  of  to  stran&rers, 
would  not  justify  the  chancellor  in  disregarding  the  contract. 

It  is  not  to  be  expected  that  the  father,  in  contracting  with  the 
child,  would,  in  every  instance,  require  him  to  pay  the  full  value  of 
the  property  obtained  or  the  full  value  of  its  use,  but  where  the 
value  llxed  is  so  small  as  to  be  unreasonable  and  such  as  indicates 
clearly  a  purpose  to  give  and  not  to  dispose  of  it  for  a  valuable  con- 
sideration, a  court  of  equity  will  charge  it  as  an  advancement. 

The  questions  in  this  case  involve  the  rental  value  of  the  land 
used  and  occupied  by  these  parties  during  the  life  of  the  intestate. 
The  farm  or  farms  cultivated  by  each  of  the  parties  were  in  a  dilap- 
idated condition,  and  the  purpose  of  the  intestate  was  to  have  them 
improved,  and  it  is  manifest,  from  all  the  proof  in  the  case,  the  ap- 
pellee was  to  discharge  his  liability  for  rent  by  improvements  of  a 
permanent  character  made  on  the  lands  he  occupied,  and  equally 
certain  that  the  appellants'  ancestors  were  to  pay  their  rent  in  the 
same  way. 

The  appellants  and  the  appellee  make  the  identical  defense  as  to 
the  claim  for  improvements,  and  the  testimony  conduces  to  show 
that  the  improvements  made  <?onstituted  a  fair  and  adequate 
consideration  for  the  use  of  the  land.  The  testimony  of  those  who 
were  on  intimate  terms  with  the  intestate  establish  the  fact  that  his 
purpose  was  to  equalize  his  children  as  nearly  as  possible,  and  from 
his  declarations,  made  to  those  entirely  disinterested,  he  was  of  the 
opinion  he  had  given  more  to  Mrs.  Beard  than  to  the  appellee,  his 
son. 

This  action  was  instituted  in  the  year  1887.  The  intestate  died  in 
the  year  1877.  His  daughter  married  Beard  in  the  year  1852,  near 
18  years  before  the  death  of  the  intestate.  There  is  proof  conducing 
to  show  that  he  made  advancements  to  her  about  the  time  of  her 
marriage  in  the  way  of  providing  her  for  housekeeping,  and  while 
no  specific  sum  or  item  is  mentioned,  it  is  apparent  that  the  father 
'  was  of  the  impression  he  had  advanced  more  to  the  daughter  than 
to  the  son.  Taking  the  testimony,  however,  as  we  find  it  and 
without  any  conjecture  as  to  what  may  have  been  advanced  to  either 
child,  it  is  evident  the  appellee  made  improvements  on  the  Hill 
farm  exceeding  in  value  the  rents  of  the  place,  and  while  the  testi- 
mony is  conflicting  as  to  the  value  of  the  improvements  and  how 
they  were  paid,  there  is  much  testimony  sustaining  the  appellee's 
view  of  the  Issue,  and  at  this  late  day  the  chancellor  should  not  dis- 
turb the  effort  on  the  part  of  the  intestate  to  equalize  his  children 
as  he  advanced  in  years. 

As  to  the  Cane  Run  place  it  appears  that  the  appellee  made  valu- 
able and  lasting  improvements  that  cost  as  much  as  $2,500,  and 
placing  the  full  rental  value  at  $550  per  annum  for  the  seven  years, 
with  much  testimony  showing  that  it  was  not  worth  exceeding  $450, 
and  no  chancellor  should  undertake  to  say  that  there  was  such  a 
disproportion  between  the  price  paid  the  father  in  improvements 
ana  the  value  of  the  use  of  the  land  as  to  require  a  charge  of  the 
difiTerence  as  an  advancement. 

If  the  father  had,  by  writing,  rented  the  Cane  Run  farm  to  his 
son  for  seven  years  at  $350  or  $400  per  annum  it  could  not  be  said 
that  such  a  contract  evidenced  only  a  gift  of  the  use  and  not  the 
transfer  of  the  use  for  a  fair  equivalent,  although  the  farm  might 
have  been  rented  for  $550  per  annum. 

To  so  construe  the  statute  would  be  to  prevent  any  contract  be- 
tween the  father  and  son  for  the  use  of  the  property  of  the  father, 
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unless  the  son  gave  as  much  as  could  be  obtained  in  the 
ordinary  mode  of  Tenting.  The  father  might  and  would  naturally 
suppose  that  the  son  would  take  belter  care  of  the  premises  or  be 
more  easily  conftrolled  in  the  government  of  the  farm  than  a  mere 
stranger  and,  therefore,  would  rent  it  for  a  less  price.  Even  as  be- 
tween tenants  who  are  of  no  kin  the  owner  would,  in  many  in- 
stances, rent  for  a  less  price  to  the  one  than  the  other,  with  the  view 
of  having  the  premises  protected  and  cared  lor. 

While  the  appellee  may  be  denied  the  right  to  testify  as  to  the 
agreement  between  his  father  and  himself  as  to  the  mode  in  which 
the  rent  was  to  be  paid,  it  is  nevertheless  evident,  from  the  character 
of  the  improvements  made  and  the  manner  of  the  occupation, 
together  with  the  execution  of  the  receipt  by  the  father  in  full  of 
all  rents,  that  such  was  the  agreement  between  them. 

The  intestate  had  been  told  by  his  wife  that  he  ought  to  make  a 
settlement  with  the  appellee  of  their  rents,  and  the  intestate  said  an 
account  must  be  had  or  that  he  would  attend  to  the  matter,  A  set- 
tlement was  made  and  the  receipt  in  full  executed.  No  money 
passed  but  the  appellee  states  that  the  improvements  made  consti- 
tuted the  consideration  for  its  execution,  and  the  fact  that  the  land 
might  have  been  rented  for  more  affords  no  reason  for  disturbing 
this  settlement  that  was  satisfactory  to  the  father. 

As  to  the  cross-appeal  it  is  sufficient  to  say  that  as  the  Reed  note 
was  renewed  and  made  payable  to  the  appellee  it  must  be  treated 
as  so  much  of  the  estate  received  by  him.  It  was  distinctly  agreed 
that  if  the  notes  received  hy  the  children  should  be  renewed  (whether 
solvent  or  insolvent)  and  made  payable  to  the  child  holding  it,  it 
should  thereafter  be  treated  as  so  much  money  received  by  the 
child  to  whom  the  note  was  renewed.  The  notes  were  divided  and 
if  any  of  them  were  insolvent  they  were  not  to  be  charged,  but  if  the 
child  holding  the  notes  renewed  them,  payable  to  himselr,  the  other 
heirs  were  no  longer  responsible.  The  appellee  made  this  agree- 
ment and  must  abide  by  it. 

There  are  other  questions  raised  as  to  the  liability  of  the  appel- 
lants for  advancements  to  their  mother,  all  of  which  were  properly 
determined  by  the  chancellor,  and  so  of  the  wheat  and  corn  land 
rented  by  the  appellee  no  charge  should  have  been  made  against 
him. 

As  to  the  question  of  attorneys'  fees  and  commissions  it  seems  to 
us  the  court  Ibelow  erred  in  making  the  allowance.  There  was  no 
administration  on  the  estate  of  the  mother.  The  notes  were  dis- 
tributed as  per  agreement  as  a  part  of  the  father's  estate.  It  was 
positively  agreed  that  no  commissions  were  to  be  charged  and 
doubtless  adhered  to  by  all  parties  until  this  litigation  commenced. 
No  commissions  whatever  should  have  been  allow'ed.  This  litiga- 
tion assumed  an  issue  purely  personal  between  the  appellee  in  his 
own  right  and  the  appellants  as  to  the  advancements  made.  He 
was  not  fighting  to  enlarge  the  estate  hy  showing  the  advancements 
made  to  himself,  but  denying  that  he  had  received  any. 

If  an  administrator  is  allowed  attorney's  fees  and  costs  for  pro- 
moting or  defending  his  ov^  n  personal  interest  as  an  heir  at  the  ex- 
pense of  the  estate  he  represents,  it  is  an  invitation  to  him  to  litigate 
as  it  costs  him  nothing,  and  while,  if  a  stranger  as  administrator 
had  required  these  parties  to  account  for  advancements  he  would 
have  been  allowed  his  costs  and  attorney's  fees,  it  by  no  means 
foliow^sthat  the  heir  w^ho  nr.akes  a  personal  contest  can  be  allowed 
his  attorney's  fees,  because  if  divested  of  all  personal  interest  he 
would  have  been  entitled  as  administrator.    He  may  be  entitled  ta 
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an  attorney's  fee  for  a  settlement  of  the  personal  estate  to  the  extent 
of  $250,  and  no  more.  This  is  ample  for  the  funds  in  his  hands  to 
be  settled,  and  this  should  be  allowed  him.  The  estate  should  be 
charged  with  the  costs  below,  excluding  all  commissions,  and  the 
costs  in  this  court  divided  egually,  the  appellee  payinj?  one-half  and 
the  appellants  the  other  moiety. 

For  the  reasons  indicated  the  judgment  is  reversed,  and  cause  re* 
manded  for  proceedings  consistent  with  this  opinion. 


Reid  v.  Hamilton, 
{Filed  Feb.  27,  1892.) 

1.  Limitation — Sureties — The  Reven  year  period  of  limitation  in  favor  of  the 
sarety  on  a  note  begins  to  rnn  as  soon  as  the  note  becomes  dne,  although 
the  holder  of  the  note^  who  has  the  canse  of  action  on  it,  may  be  at  such  time 
nnder  the  disability  of  covertnre.  Section  2  of  article  4,  chapter  71,  Gen- 
eral Statutes,  prolongs  the  period  of  limitation  in  favor  of  persons  un- 
der disability,  only  as  to  the  cases  provided  for  by  the  third  article  of  said 
chapter. 

2.  Same — Obstruction  and  hindrance  oj  action — October  23,  1883)  the  holder  of 
a  note  sent  to  the  surety  a  new  note  requesting;  him  to  sign  it  and  then  mail 
it  to  the  principal  for  his  signatare.  The  surety  retained  the  new  note  un- 
til December  6,  1883,  one  day  before  the  expiration  of  the  seven  years*  pe- 
riod of  limitation  un  th&  old  note,  when  he  signed  it  and  sent  it  to  the 
principal  for  his  signature.  On  the  same  day  he  notified  the  holder  of  his 
action.  The  principal  refused  to  sign  the  new  note.  In  this  action,  com- 
menced November  10,  1884,  on  the  old  note.  Held — That  the  action  of  the 
surety  was  not  such  obstruction  or  hindrance  df  an  action  against  him  by  the 
holder  as  wonld  prolong  the  period  of  limitation. 

?.  Same — Delay  assented  to  by  surety- -'Sot  can  the  act  of  the  surety  in  sign- 
ing the  new  note  on  December  6^  1883,  be  regarded  as  *'a  delay  assented  to 
in  writing''  by  him,  so  as  to  extend  the  period  of  limitation. 

R.  Reid  Rogers  and  H.  L.  Stone  for  appellant. 

W.  A.  Sudduth,  B.  F.  Buckner  and  Tyler  &  Apperson  for  appel- 
lee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

December  7,  1874,  J.  R.  Rogers,  as  principal,  and  appellee,  A.  H- 
Hamilton,  his  surety,  executed  a  promisvsory  note  to  appellant,  E. 
J.  Reid,  for  $1,291  33,  payable  two  years  after  date,  and  bearing  in- 
terest at  the  rate  of  10  per  cent,  per  annum  until  paid.  On  the  same 
day  the  same  parties,  as  principal  and  surety,  executed  a  note  to  D. 
Hibble  for  the  same  amount  and  due  at  the  same  time  as  the  other 
and  like  it,  bearing  10  per  cent,  interest.  April  20,  1885,  Hibble,  in 
writing,  assigned  the  latter  note  to  appellant,  whereby  she  became 
owner  of  both.  And  November  10,  1884,  she  instituted  this  action 
to  recover  judgment  for  the  aggregate  amount  of  the  two  notes  and 
interest  from  date,  but  at  the  rate  of  only  6  per  cent,  per  annum 
from  1878,  when  it  is  alleged  there  was  an  agreement  it  should  be 
thereafter  so  computed. 

J.  R.  Rogers  does  not  appear  to  have  made  any  defense  to  the  ac- 
tion, but  appellee  pleaded  and  relied  for  his  defense  upon  section  4^ 
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article  6,  chapter  71,  General  Statutes,  which  provides  in  substance 
that  a  surety  in  a  contract,  such  as  the  notes  sued  on,  shail  be  dis- 
. charged  from  all  liability  thereon,  when   seven  years  shall  have 
elapsed  without  suit  thereon  after  the  cause  of  action  accrued. 

As  more  than  seven  years  had  elapsed  after  December  7,  1876, 
when  the  two  note?^  became  due  before  November  10,  1884,  when 
this  action  was  co^mmenced,  it  is  obvious  appellant  was,  as  adjudged 
by  the  lower  court,  discharored  from  all  liabiiity  thereon,  unless 
some  one  of  the  grounds  relied  on  for  avoiding  operation  of  the  sec- 
tion referred  to,  be  available. 

1.  It  is  contended  that  as  appellant  was  a  married  woman  when 
her  cause  of  action  accrued,  the  statute  of  limitation  pleaded  by  ap- 
pellee did  not  begin  to  run  against  her  until  the  death  of  her  hus- 
band and  removal  of  disability  of  coverture,  April  15,  1884,  being 
qualified  and  restricted  by  section  2,  article  4,  same  chapter,  which 
provides  as  follows:  "If  a  person  entitled  to  bring  any  of  the  actions 
mentioned  in  the  third  article  of  this  chapter  *  *  was,  at 
the  time  the  cause  of  action  accrued,  an  infant  married  woman,  or 
of  unsound  mind,  the  action  may  be  brought  within  the  like  num- 
ber of  years  after  the  removal  of  such  disability  *  *  that 
is  allowed  to  a  person  having  no  such  impediment  to  bring  the  same 
after  the  right  accrued.'' 

It  seems  to  us  very  clear  that  the  purpose  of  that  secticm  was  sim- 
ply to  prolong  in  favor  of  persons  under  disability  the  several  pe- 
riods prescribed  by  the  preceding  third  article,  within  which  the 
different  cla^s  of  civil  actions  therein  designated  shall  be  com- 
menced, and  the  saving  or  exception  was  not  intended  to  apply  at 
all  to  the  distinct  and  subsequent  provisions  of  article  6  for  benefit 
of  sureti^,  which  are  themselves  exceptional. 

2.  Whether  the  next  ground  relied  on  is  available  depends  upon 
the  proper  construction  and  application  of  section  5,  article  G,  which 
provides  in  substance  that  *'if  such  surety  shall  abscond,  conceal 
himself,  or  by  removing  from  the  State  or  otherwise  obstruct  or  hin- 
der his  being  sued,  the  time  of  such  obstruction  shall  not  be  com- 
puted as  part  of  the  time  of  limitation,''  seven  years. 

It  is  not  contended  appellant  absconded,  concealed  himself  or 
removed  from  the  State,  and  the  main  question  is,  whether  he  ob- 
structed or  hindered  his  being  sued,  which  must  l)e  decided  updn 
facts  proved,  about  which  there  seems  to  be  no  controversy. 

It  appears  that  October  23,  1883,  Judge  Richard  Reid,  husband  of 
appellant,  prepared  a  new  note  for  S3,088,  aggregate  amount  of  the 
two  notes  sued  on  and  interest  to  that  date,  payable  to  appellant  one 
day  after  date,  and  inclosed  it  in  a  letter  dated  Frankfort,  addressed 
to  appellee,  Hamilton,  at  Mt.  Sterling,  requesting  him  to  sign  and 
then  mail  it  to  J.  R,  Rogers,  the  principal,  for  his  signature.  But 
appellee  does  not  seem  to  have  responded  to  that  letter  until  Decem- 
ber 6, 1883,  one  day  before  expiration  of  the  period  of  seven  years  from 
accrual  of  cause  of  action  on  the  two  notes,  though  it  is  evident  he 
had,  in  meantime,  received  one,  and  perhaps  two  others,  on  the 
same  subject.  In  his  letter  of  December  6  he  informed  Reid  though 
intending  to  do  so  he  had  probably  not  before  sent  the  note  to  Rog- 
ers, but  that  he  had  first  then  signed  and  sent  it,  or  another  like  it, 
to  Rogers. 

But  Rogers  refused  to  sign  it,  and  about  February  20,  1884,  sent 
the  note  signed  by  appellee  only  to  Reid,  and  never  did  sign  it  until 
after  this  action  was  instituted  for  judgment  on  the  two  original 
notes,  and  then  signed  it  subject  to  ratification  of  appellee,  who  re- 
fused to  assent  or  be  bound  by  it.    There  is  evidence  showing  that 
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appellee  some  time  during:  the  summer  and  fall  of  1884  stated  ver- 
bally to  the  agent  and  attorney  of  appellant  his  willingness  to  still 
be  bound  as  surety  if  Rogers  would  sign  the  note. 

The  terms  **ohstruct  or  hinder''  as  held  in  Kenedy  v.  Foster,  14 
Bush,  479,  following  Coleman  v.  Walicer,  3  Met.,  68,  import  resist- 
ance and  obstruction  of  rights,  and  unless  acts  complained  of  by 
a  cre<litor  are,  in  point  of  fact,  such  as  would  hinder  and  prevent 
him  bringing  suit,  notwithstanding  his  desire  to  do  so,  they  can  not 
be  properly  said  to  obstruct  or  hinder  him  in  meaning  of  the  stat- 
ute. It  is  true  the  words  of  the  Revised  Statutes,  construed  in  Cole- 
man V.  Walker,  were  **defeat  and  obstruct"  instead  of  "obstruct 
and  hinder,"  but  no  practicable  ditference  was  recognized  in  Ken- 
nedy V.  Foster,  nor  do  we  now  perceive  any.  It  was,  however, 
held  in  Newton  v.  Carson,  80  Ky.,  3()J),  that  delay  of  the  creditor  to 
sue  beyond  the  period  of  seven  yetirs,  when  procured  by  fraud  of  the 
surety  is  properly  treated  as  an  obstruction  or  hindrance.  But  we 
do  not  think  the  facts  of  this  case  show  obstruction  or  hindrance  of 
appellee's  being  sued  according  to  that  or  any  reasonable  meaning 
which  may  be  given  to  these  terms. 

It  will  be  observed  that  in  October,  1888,  when  Judge  Reid  wrote 
his  first  letter  to  appellee,  requesting  renewal  of  the  notes,  which 
was  a  voluntary  and  unsolicited  act  on  his  part,  appellee  had  made 
no  promise  to  renew  nor  request  for  delay  in  bringing  suit;  nor  does 
he  appear  to  have  done  or  said  any  thing  afterwards  which  ob- 
structed or  hindered  bringing  suit.  For  he  was,  in  fact,  under  no 
promise  or  obligation  to  procure  his  principal  to  sien  the  renewal 
note,  nor,  so  far  as  this  record  shows,  did  he  inform  Reid  he  would 
do  so,  until  the  letter  of  December  6,  1883,  was  written  to  Reid  at 
Frankfort  too  late  then  to  bring  suit  in  Montgomery  county.  So  if 
there  was  in  any  sense  obstruction  or  hindrance  to  appellant  suing 
on  the  two  notes  previous  to  December  7,  1888,  it  certainly  was  not 
caused  by  appellee.  But  even  if  he  had,  by  any  act  of  his,  ob- 
structed or  hindered  appellee  before  February  20,  1884,  there  was  no 
obstruction  or  hindrance  on  any  account  whatever  after  that  date. 
For  Rogers  having  then  informed  appellee  or  her  husband  he  would 
not  sign  the  new  note,  which  had  to  be  done  in  order  to  render  it 
obligatory  on  appellee,  his  surety,  there  was  nothing  to  obstruct  or 
hinder  bringing  suit  on  the  two  original  notes,  but  instead  of  doing 
so  within  a  reasonable  time  suit  was  not  brought  until  November 
10,  1884,  when  seven  years  had  expired,  excluding  all  the  time  from 
computation  that  there  is  the  least  reason  for  doing.  What  may 
have  been  said  by  appellee  to  the  attorney  and  agent  of  appellant 
during  the  summer  and  fall  of  1884,  being  verbal  and  founded  on  no 
consideration,  signifies  nothing,  for  appellee  was  then  released  from 
all  obligation  as  surety;  and  even  if  Rogers  had  signed  the  note  be- 
fore November  10,  1884,  instead  of  subsequent  to  that  time,  it  would 
not  have  been  enforcible.  And  that  appellant  considered  him  lia- 
ble, if  at  all,  upon  the  two  original  notes  only,  is  shown  by  the  fact 
of  her  suing  on  them. 

3.  Nor  do  we  think  the  act  of  appellee  in  signing  the  new  note 
can  be  regarded,  in  meaning  of  the  statute,  a  **delay  assented  to  by 
the  surety  in  writing ;  "  and  even  if  it  could,  February  20,  1884,  was 
the  furtherest  time  to  which  appellant  was  under  the  least  obligation 
to  delay  suing  on  the  two  notes. 

Th.e  verbal  agreement  alleged  to  have  been  made  by  appellant  in 
1878,  if  binding  on  him  at  all,  amounted  to  no  more  than  he  was  al- 
ready bound  to  do,  certainly  can  not  be  construed  as  prolonging  the 
::time  beyond  the  statutory  limit,  within  which  action  on  the  not^ 
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might  be  brought  aj^ainst  him  as  surety,  and,  consequently,  the 
court  did  not  err  in  overruling  the  motion  to  file  an  amended  peti- 
tion setting  up  that  agreement.  Nor  was  it  error  to  give  a  peremp- 
tory instruction  to  the  jury  to  find  for  the  defendant. 

Judgment  affirmed. 

Judge  Holt  not  sitting. 


Brown  v.  Commonwealth. 

{Filed  March  3, 1892— iVb/!  to  be  reported.) 

Criminal  law — Improper  argument  by  prosecuting  attorney — The  attorney  for 
the  Commonwealth  having  made  an  incorrect  recital  of  the  statements  of  a 
certain  witness,  as  the  attorney  for  the  accased  thought,  was  iuterrnpted  by 
the  latter,  bat  the  court  refused  to  permit  him  to  correct  the  statement  of 
the  Commonwealth's  attorney,  but  stated  to  the  jury  that  their  own  recollec- 
tion of  the  evidence  must  control  them  ffeiii — The  action  of  the  court  wa» 
proper,  and  defendant  was  not  prejudiced  thereby. 

Kinney  &  Kinney  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Jefferson  Circuit  Court; 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  only  ground  urged  for  a  reversal  of  this  conviction  for  man- 
slaughter is  that  the  attorney  for  the  State,  in  the  closing  argument 
to  the  jury,  mis-recited  the  evidence  of  a  material  witness  for  the 
defense  and  claimed  that  he  had  sworn  falsely,  and  that  when  the 
attorney  for  the  accused  sought  to  interrupt  the  prosecuting  attorney, 
in  order  to  correct  his  recital  of  the  testimony,  the  court  refused  ta 
permit  it,  and  failed  to  correct  it. 

This  does  hot  authorize  a  reversal,  especially  in  view  of  the  fact 
that  the  court  did  all  that  Mas  proper.' 

The  judge,  in  substance,  said  to  the  jury  that  their  recollection  of 
the  evidence,  and  not  the  version  of  the  attorneys  for  either  side, 
should  control  them.  It  certainly  would  have  been  improper  for 
the  court  to  have  attempted  to  recite  the  evidence  to  them. 

There  was  merely  a  difference  of  recollection  between  the  at- 
torneys as  to  the  testimony,  and  it  was  the  province  of  the  jury  ta 
determine  what  the  witness  had  in  fact  sworn. 

Complaint  is  not  made  in  argument  of  the  instructions.  An 
examination  of  them  has  verified  the  theretofore  existing  belief 
that  they  had  been  erroneous  in  any  respect  the  vigilant  counsel 
for  the  appellant  would  have  detected  it. 

The  jury  were  properly  instructed  as  to  murder  and  voluntary- 
manslaughter. 

The  accused  was  given  the  benefit  of  proper  instructions  as  to  in- 
voluntary manslaughter,  self-defense  and  the  reasonable  doubt,  and 
while  a  careful  inspection  of  the  record  is  perhaps  calculated  to 
create  the  belief  that  the  punishment  awarded  is  severe,  yet  no 
ground  appears  upon  which  we  are  authorized  tadlsturb  the  verdict.. 

Judgment  affirmed. 
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Wald  &  Co.  V.  L.,  E.  &  St.  L.  R.  R.  Co. 

(Filed  March  3,  1892.) 

1.  Liability  of  railrc  ad  for  baggage  destroyed  in  its  depot — A.  railroad  is  liable 
for  the  ba^f^a^e  of  its  passenf^ers  as  a  common  carrier  only  for  snch  a 
period  of  time,  after  the  ba^i^t^age  is  delivered  at  its  destination,  as  will  give 
the  pastfieni;er  a  reasonable  opportunity  to  take  possession  of  and  remove 
it  from  the  depot.  If  the  baggage  is  left  in  the  depot  after  the  expiration 
of  such  reasonable  time,  the  liability  of  the  railroad  is  that  of  a  warehouse- 
man for  hire;  and  if  such  baggage  is  destroyed  or  lost  in  the  depot,  after 
sach  period,  there  is  no  presumption  of  negligence  against  the  railroad. 

2.  Same  —  Construction  of  depots — The  fact  that  a  depot  at  a  way  station  of 
a  small  town,  with  no  unusual  exposure  to  fire,  is  built  of  pine  wood  and 
covered  with  shingles,  does  not  show  any  negligence  or  lack  of  prudence  in 
the  construction  of  such  depot 

3.  Siime — Loss  of  baggage  ^/y?^c— Although  a  traction  engine  was  placed 
within  45  feet  of  appellee's  depot  on  the  night  appellants'  trunks  were  de- 
stroyed by  tire  in  it,  and  although  such  engine  possibly  emitted  sparks 
and  the  depot  took  fire  in  the  end  nearest  to  the  engine,  yet  as  tiie  proof 
faila  to  show  that  the  depot  was  in  fact  set  on  fire  by  sparks  from  the  en- 
l^ine,  or  that  appellee's  agents  had  any  reason  at  all  to  apprehend  danger 
to  the  depot  from  the  engine,  appellants  were  not  entitled  to  recover,  and 
wholly  failed  to  show  any  neglect  on  appellee's  part. 

VVilby  &  Wald  and  Wilson  <&  Thum  for  appellants. 

Humphrey  &  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellants,  a  mercantile  firm  in  the  city  of  Cincinnati,  had 
Blocher  employed  as  their  traveling  agent,  to  sell  their  mer- 


chandise to  customers  in  different  parts  of  the  country.  On  the  20th 
day  of  July,  1888,  said  agent  was  traveling  on  the  appellee's  road  as 
passenger,  in  the  service  of  the  appellants  as  such  agent,  having 
three  trunks  of  samples  on  board  the  train  checked  as  baggage  to 
Booueville,  Ind.,  a  small  town,  at  which  there  was  a  way  station. 
The  train  arrived  at  Booneville,  on  the  20th  of  July,  about  9:15  p. 
in.,  and  the  agent  got  off  the  tram  at  that  place;  the  trunks  were 
also  put  off  and  placed  at  his  disposal.  But,  doubtlass  preferring  to 
leave  the  trunks  at  the  depot  until  the  next  day,  he  did  not  take 
them  to  the  hotel,  to  which  he  went  and  which  was  not  far  off;  and 
the  appellee's  agent  took  charge  of  the  trunks  and  put  them  in  the 
depot  for  safe  keeping. 

The  aepot  was  a  frame  building,  about  twelve  years  old,  and  the 
roof  was  covered  with  shingles.  About  half-past  9  o'clock,  and 
after  the  appellee's  agents  were  through  with  their  business  for  the 
night,  the  depot  was  closed  arid  the  agents  went  to  their  respective 
homes,  not  leaving  the  depot  in  charge  of  a  watchman.  About  half- 
l>ast  7  p.  m.,  a  traction  engine  was  put  off  appellee's  cars  at  the 
depot,  which  was  moved  about  forty  or  forty-five  feet  from  the 
depot  building,  but  still  on  the  appellee's  ground;  and  the  persons 
in  charge  of  the  engine,  eight  or  ten  in  number,  commenced  putting 
water  in  the  boiler  of  the  engine,  which  the  appellee's  agents  prob- 
ably observed;  and  after  the  appellee's  agents  left,  the  persons  in 
charge  of  the  engine  supplied  the  furnace  with  lieht,  dry  wood  and 
by  12  o'clock  at  nighc  the  engine  was  moved  off  the  appellee's 
pounds  by  the  steam  produced  by  the  firing  of  said  wood.    About 
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two  or  three  hours  thereafter  the  depot  was  discovered  to  he  on  fire- 
at  the  east  end  of  the  building,  the  engine  having  been  nearest  to 
that  end.  The  depot  and  contents,  including  the  appellants'  three 
trunks  and  contents,  were  consumed  by  the  fire. 

The  appellants  sought,  in  the  court  below,  to  n  cover  the  value  of 
said  trunks,  upon  the  ground  that  the  fire  occurred,  and  the  trunks 
were  consumed,  by  the  neglig«»nce  of  the  appellee.  The  court  in- 
structed the  jury,  when  the  evidence  was  concluded,  to  find  for  the 
appellee.  Upon  appeal  to  the  Superior  Court  that  instruction  was^ 
affirmed,  and  the  appellant  has  appealed  to  this  court. 

Was  there  sufficient  evidence  of  negligence  to  authorize  the  court 
to  submit  the  question  of  negligence  to  the  jury?  We  may  here 
state  that  there  is  no  proof  that  the  sparks  were  emitted  from  the 
chimney  of  the  engine,  but  it  appears  that  those  engaged  in  firing- 
saw  no  sparks  emitted  from  the  chimney  of  the  engine.  It  also  ap- 
pears that  sparks  would  probably  have  been  emitted  from  the  chim- 
ney,  unless  a  spark-arrester  was  properly  attached  to  the  chinmey; 
and  the  fact  that  no  sparks  were  seen  by  those  engaged  in  raising 
steam  and  working  the  engine,  nor  by  others  for  that  matter,  would 
furnish  an  inference  of  fact  that  there  was  a  protection  against  dam- 
age from  flying  sparks,  rather  than  that  the  depot  was  fired  by 
them. 

But  the  kind  of  traction  engine  mentioned  is  in  common  use  in 
this  country,  and  they  are  generally  moved  from  place  to  place,  as 
the  one  in  question  was  moved,  and  damage  resulting  from  their 
being  moved  from  place  to  place,  by  firing  houses  and  fields,  is  so  sel- 
dom that  no  presumption  arises  that  it  is  probably  dangerous  to 
such  property  to  thus  move  them  ;  and  if  it  be  a  fact  that  such  dan- 
ger exists  without  a  spark-arrester,  then  the  fact  that  such  casualties 
but  seldom  occur,  furnishes  an  inference  of  fact  that  the  chimneys 
are  generally  supplied  with  spark-arresters.  But,  aside  from  specu- 
lation, the  proof  fails  to  show  directly,  nor  can  an  inference  or  fact 
be  legitimately  drawn  from  the  proof,  that  sparks  would  fly  from 
the  engine  in  sufficient  quantities  to  endanger  property  near  by. 
Nor  does  the  proof  show,  or  tend  to  show,  that  the  appellee's  agents 
in  charge  of  the  depot  had  any  reason  to  believe  that  there  would 
be  any  danger  from  the  sparks  flying  from  the  enjrine.  Nor  is  there 
any  proof  tending  to  show  that  the  engine  would  be  irioved  by 
steam  that  night. 

It  is  true  that  the  agents  were  presumably  aware  of  the  fact  that 
the  boiler  was  being  filled  with  water,  for  the  purpose  of  making 
steam;  but  it  does  not  follow  that  they  should  have  inferred  that 
the  engine  would  probably  be  moved  that  night.  On  the  contrary, 
the  reasonable  inference  would  arise  that  the  owners  were  preparing- 
to  move  the  engine  early  the  next  morning.  But  be  this  as  it  raay^ 
and  concede  for  the  sake  of  the  argument  thit  the  agents  had  rea- 
son to  believe  that  steam  was  to  be  raised  and  the  engine  moved 
that  night,  yet  it  does  not  follow  that  the  appellee  would  be  liable 
for  the  dastruetion  of  the  appellants^  property,  unless  the  agents  had 
reason  to  believe  that  the  depot  would  bi  endangererl  bv  sparks  fly- 
ing from  the  engine.  But,  as  said,  there  is  no  pnx>f,.  darecfely  or  by 
inference,  that  the  agents  ha  I  rc^ason  to  believe  that  there  was  such 
danger;  and,  in  the  absence  of  such  proof,  there  is  no  presumption 
against  the  appellee,  for  its  responsibility,  in  a  cme  Ifke  this,  is  not 
that  of  a  common  carrier,  but  that  of  a  warehonseman  for  hire;  and 
there  is  no  presu'nption  of  negligence  arising  from*  the  mere  de-^truc- 
tion  of  the  property  stored  in  the  warehouse  by  fire,  but  the  burden 
is  upon  the  party  alleging  the  negligence  to  e3tab4i8h  it  by  evidence. 
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The  liability  of  the  appellee  as  a  common  carrier  to  the  appellants 
ceaAe<l  upon  the  expiration  of  a  reasonable  time  after  putting  the 
trunks  oflF  at  the  depot  for  the  appellants  to  take  care  of  them;  and, 
upon  the  expiration  of  such  reasonable  time,  the  appellee's  liability 
to  the  appellants  (the  trunks  bein^  in*  the  appellee's  custody)  was 
that  of  a  warehouseman  for  hire;  and,  as  said,  there  is  no  presurap-  - 
tion  of  neglig:ence  against  a  warehouseman,  but  the  same  must  ap- 
pear from  the  evidence.  L.,  C.  &  L.  R.  R.  Co.  v.  Mahan,  8  Bush, 
186. 

.So,  also,  that  the  depot  building  being  at  a  way  station,  in  a  small 
town,  and  not  exposed  to  any  greater  danger  from  fire  than  usually 
attends  like  places,  does  not  create  any  presumption  of  negligence 
or  reasonable  prudence  being  used,  on  account  of  the  building  being 
constructed  of  pine  timber.  L.  &  N.  R.  R.  Co.  v.  Brownlee,  14 
Bush,  590. 

The  judgment  is  affirmed. 


Curd,  &c,  v.  Williams,  &c, 
{Filed  March  3,  1892— iVb^  to  be  reported.) 

1.  Trusts — Statute  of  frauds — At  an  ezecation  sale  of  W.*8  land  it  was  par- 
chased  by  L.  for  W.;  L.  conveyed  it  to  C,  who  a(;reed  to  hold  it  for  W.,  and 
permit  him  t)0  redeem  it.  C.  at  all  times  disclaimed  title  in  his  own  right 
and  received  from  W.  what  he  had  paid  for  the  land.  ffeU — The  transaction 
between  C  and  L.  was  not  a  sale,  bat  L.  holds  the  land  in  trust  for  W.,  and, 
althoaj2[h  the  transaction  wa^  nob  in  writini^,  it  is  enforceable. 

2.  Infiint  defendants  —  Void  judgment — The  jvd^^ment  against  the  infant  de- 
fendants havini^  been  rendered  before  any  statutory  guardian  or  (guardian 
ad  litem  had  answered  for  them  it  is  Toid,  but  it  can  not  be  reversed  on 
appeal  by  them  because  no  motion  has  been  made  in  the  trial  court  to  set  it 
aside. 

Hill  &  Denham  for  appellants. 

N.  A.  Richardson,  for  appellees. 

Appeal  from  Whitley  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1874  there  was  sold  under  execution  against  A.  Williams  a 
tract  of  75  acres  of  land  owned  by  him  and  purchased  by  his  son-in- 
law,  G.  W.  Little,  at  $()6.80,  who  afterwards,  in  writing,  directed 
the  sheriff  to  make  a  deed  therefor  to  A.  J.  Curd.  A.  Williams 
having  died,  his  widow,  M.  J.  Williams,  and  heirs  at  law  brought 
this  action  against  Josephine  Curd  and  others,  widow  and  heirs  at 
law  of  A.  J.  Curd,  then  also  deceased,  to  divest  them  of  the  legal 
title  and  have  it  conveyed  to  plaintiffs,  and  this  appeal  is  from  judg- 
ment rendered  in  pursuance  of  prayer  of  the  petition,  no  defense 
having  been  made. 

There  is  no  direct  evidence  of  the  fact,  but  the  circumstances 
proved  in  this  case  satisfactorily  show  that  the  land  was,  in  the  first 
instance,  purchased  by  Little  for  A.  Williams,  and  the  transfer 
to  A.  J.  Curd  was  made  for  the  same  purpose,  and  the  latter  after- 
wards not  only  held  it  in  trust  for  Williams,  but  was  repaid  what 
he  had  paid  for  the  land,  and  would  have  conveyed  the  title  but  for 
his  death.  '  r^  \ 
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A.  J.  Curd,  besides  being  brother  of  M.  J.  Williams,  more  than 
once,  in  presence  of  witnesses,  disowned  absolute  ownership,  stating 
the  land  belonged  to  A.  Williams,  or  rather  to  his  sister,  and  that 
though  he  had  a  deed  for  it,  intended  to  let  her  redeem  it,  and 
afterwards  did  receive  an  amount  of  money  belonging  to  her,  nearly, 
if  not  quite,  sufticient  to  redeem  the  land. 

The  transaction  appeai-s  to  have  been  not  a  sale  by  A.  J.  Curd  to 
A.  Williams  or  his  wife,  which,  being  without  written  evidence, 
would  not  be  enforcible,  but  a  mere  holding  of  the  l^al  title,  ob- 
tained upon  a  promise  to  extend  time  for  redeeming  the  property 
and  as  security  for  money  advanced;  and,  therefore,  as  held  in  Wil- 
liams V.  Williams,  8  Bush,  241,  and  other  cases  since  decided  by 
this  court,  a  trust  was  created,  not  within  the  statute  of  frauds,  but 
enforcible.  It,  however,  appears  that  some  of  the  defendants  were 
infants;  and,  consequently,  as  no  answer  was  filed  by  statutory 
guardian  or  guardian  ad  (item,  the  judgment  is  void  as  to  them. 
But,  according  to  the  Civil  Code  as  construed  by  this  court,  there 
should  have  been  made  a  motion  in  the  lower  court  to  vacate  it,  and 
not  having  been  done  the  appeal  of  the  infants  must  be  dismissed, 
and  the  <?ause  remanded  for  such  proceedings  in  their  behalf  or 
against  them  as  may  be  required  by  either  plaintiffs  or  defendants. 
But  as  to  the  adult  defendants  below  and  appellants  here  the  judg- 
ment is  affirmed. 


West  v.  Commonwealth. 
(Filed  March  5,  lS92r-Not  to  be  reported.) 

1.  Ptactice  in  criminal  cases— Jurors — The  jury  having  been  selected  without 
any  objection  on  the  part  of  the  accused  to  it.  it  will  be  presumed  that  th« 
jurors  were  selected  in  a  proper  manner  by  the  jury  commissioners,  and  that 
they  were  selected  as  triers  of  the  case  in  the  manner  provided  by  law.  Nor 
will  it  be  presumed  that  any  discrimination  was  made  between  white 
and  colored  persons  in  the  selection  of  the  jorors. 

2.  Malicious  shooting  and  woundinf^ — Insttuction — The  instructions  given  in 
this  case  fully  presented  the  law  relating  to  malicious  shooting  and  wound- 
inj;,  and  to  shooting  and  wounding  in  sudden  heat  and  passion. 

8.  Defendant  was  not  entitled  to  any  instmction  concerning  sclf-dejense^  becaose 
the  evidence  shows  that  he  was  in  no  real  or  apparent  danger  when  he  shot 
the  decaased. 

4,  The  argument  of  the  Commonwealth  attorney  to  the  jury  was  not  objected  to 
when  made,  and,  therefore,  complaint  that  it  was  improper  will  not  be  con- 
aidered  on  appeal. 

Alexander  Cliiles  for  appellant. 

W.  J.  Hendrick  and  Reid  Rogers  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellant,  John  West,  has  been  convicted  of  the  malicious 
shooting  and  wounding  of  Mose  Anderson,  and  his  punishment 
fixed  at  confinement  in  the  penitentiary  for  three  years. 

Anderson  was  at  home,  his  house  being  ne^r  that  of  the  appellant. 
The  latter  was  beating  his  wife  and  her  cries  of  murder  attracted 
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Anderson's  attention.  Upon  going  to  his  door  another  neighbor, 
who  had  tried  but  failed  to  part  them,  called  to  Anders-on  to  come 
and  do  so.  The  testimony  tends  to  show  that  as  he  approached 
the  house  in  which  the  parties  were  quarreling  he  opened  his  knife 
^nd  entered  the  house  with  it  in  his  hand. 

This  was  quite  natural  and  proper,  however,  as  he  knew  violence, 
the  exact  character  of  which  was  unknown  to  him,  was  occurring 
there,  and  he  could  not  tell  what  might  confront  him  upon  his 
entrance. 

He  succeeded  in  parting  the  quarreling  couule  nnd  preventing 
further  violence  to  west's  wife,  who  had  been  knocked  down  and 
was  being  kicked  by  her  husband. 

From  this  period  in  the  transaction  there  is  some  contradiction  in 
the  testimony.  That  for  the  State  tends  to  show  that  Anderson  led 
the  appellant  out  of  the  house  into  the  yard,  and  his  passion  ap- 
peared to  have  subsided,  when  suddenly  he  ran  around  and  entered 
the  house  at  the  rear,  soon  coming  out  at  the  front,  however,  with  a 
pistol,  with  which  he  shot  at  Anderson  once  as  he  was  running  out 
at  the  front  gate  and  twice  after  he  had  reached  the  street,  one  of 
the  shots  taking  effect  in  his  back. 

There  is  testimony  for  the  defense,  however,  tending  to  show  that 
Anderson  came  running  out  of  the  house  with  the' knife  in  his  hand 
pursued  by  the  appellant,  who  shot  at  him  as  above  stated. 

Whether  the  one  version  or  the  other  be  the  correct  one  is  imma- 
terial, as  in  either  event  the  accused,  when  he  shot  Anderson,  was  in 
no  danger  from  him.  The  latter  was  then  running  away  and  some 
distance  from  the  appellant  with  only  a  knife,  the  character  of 
which  does  not  appear,  but  presumably  a  pocket  knife. 

A  jury  was  chosen  to  try  the  accused,  without  objection  to  the 
manner  in  which  the  jurymen  had  been  selected  by  jury  commis- 
sioners, or  the  manner  in  which  they  were  presented  to  the  parties 
for  acceptance  or  rejection  as  triers  of  the  cjise.  It  is  not  shown  how 
it  was  done,  and  it  must,  therefore,  be  presumed  to  have  been  done 
properly.  So  far  as  appears  there  was  no  discrimination  between 
white  and  colored  persons  in  the  selection  of  jurors. 

The  jury  were  instructed  that  if  the^'  b^^lieved  fr<Mn  the  evidence 
beyond  a  reasonable  doubt  theaccused  willfully  shot  and  wounded  An- 
derson, then  they  should  find  him  guilty— guilty  of  malicious  shoot- 
ing and  wounding,  if  it  was  done  maliciously;  guilty  of  shooting  and 
wounding,  if  done  in  suddei)  heat  and  passion,  and  without  previous 
malice.  The  extent  of  punishment  which  the  jury  could  award  in 
either  event  was  also  defined,  and  they  were  also  tohi  if  they  had  a 
reasonable  doubt  whether  the  accused  had  been  proven  guilty  they 
must  acquit,  and,  if  not,  but  had  a  reasonable  doubt  of  which  offense 
he  was  guilty,  they  must  convict  him  of  the  lesser  one. 

Evidently  the  accusetl  had  the  full  benefitof  any  reasonable  doubt, 
either  as  to  his  guilt  or  the  degree  of  offense. 

No  instruction  should  have  been  given  as  to  self-defense,  because, 
as  already  seated,  in  any  aspect  of  the  case  the  accused  was  in  no 
danger  from  Anderson  when  he  shot  him. 

Complaint  is  made  as  to  a  statement  by  the  State's  attorney  in  his 
argument  to  the  jury. 

No  objection  was,  however,  made  to  it  at  the  time,  and  it  can  not, 
therefore,  be  now  considered. 

Judgment  affirmed. 
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Ross  V.  Parrish,  &c. 
(Filed  Fed.  27,  1^92— Ao^  to  be  reported.) 

Marrifd  ivomen— Remainde) s — In  the  settlement  of  an  estate  and  partition 
of  certain  iRuds,  to  which  two  siflters  were  parties — one  Mrs.  R.,  a  married 
woman,  nnd  the  other  C  nn married — conveyances  of  a  one-third  interests 
in  a  large  tract  of  land  were  made  to  each  of  the  sisters  for  life,  remainderto 
their  children,  and  if  one  died  without  leaving  issue  surviving,  then  re- 
mainder to  the  survivor.  C  irarried  a  few  days  after  the  settlement  and 
conveyances  were  made,  and  shortiy  afterwards  C  and  her  husband  iosti- 
tnted  suit  to  set  aside  the  conveyances  on  the  ground  that  they  were  a  fraud 
on  the  marital  rights  of  the  husband,  and  aUo  because,  as  alleged.  C.  was 
entitled  fo  a  fee  simple  estate  in  the  land  conveyed  to  her.  This  snit  wa^ 
compromised  by  Mrs.  R.  and  her  husband  executing  a  second  deed.br 
which  the  husband  of  C  was  given  a  life  estate  in  the  land  conveyed  toC. 
After  the  death  of  C.  without  issne,  her  husband  brought  sait  to  recover  hi« 
life  estate  in  the  lands.     Hi  Id — 

First.  Mrs.  R.'s  interest  in  the  land  owned  by  C.  was  not  a  mere  expect- 
ancy, but  was  a  contingent  remainder  which  she  could  convey. 

Second.  The  second  deed  executed  by  Mrs.  R.  was  not  an  executory  con- 
tract to  convey,  but  was  an  executed  conveyance  of  a  life  interest  to  tbc 
husband  of  C.  for  a  valuable  consideration,  and  he  is  entitled  to  recover. 

W.  A.  Suddnth,  Young,  Mitchell  &  Young  and  W.  G.  Hearing  toi 
appellant. 

H.  L.  Stone  and  Wood  &  Day  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

George  Ferguson  died  many  years  ago,  leaving,  at  his  death,  two 
children  surviving  him,  as  well  as  his  widow,  who  subsequently 
married  Parrish. 

Prior  to  his  death  he  owned  a  valuable  tract  of  land  in  the  eovmty 
of  Montgomery,  containing  436  acres.  For  some  reason  heof>nveyed 
this  entire  tract  of  land  to  one  Stoner,  and  in  the  briefs  of  counsel  it 
is  said  that  he  was  about  to  join  the  Confederate  army  and  executed 
the  conveyance  to  Stoner  to  prevent  the  confiscation  of  hi:?  e:?tKie. 
There  is,  however,  no  testimony  on  which  to  base  this  statement, 
and  it  is  not,  therefore,  necessary  to  consider  it. 

The  grantee,  Stoner,  conveyed  the  land  to  William  Fer;ru<on,  the 
father  of  the  first  grantor,  George  Ferguson,  and  Wm.  Fergusoa 
then  conveyed  the  land  absolutely  to  the  widow  of  George  Ferg:usoo. 

The  widow  having  married  Parrish,  and  the  latter  having  paid  off 
or  assumed  large  debts  due  by  George  Fergu-bn,  his  wife's  first  htt«- 
band,  Parrish  and  his  wife  and  the  two  children  left  by  Kergu^on. 
Cordie  and  Eugenie,  the  children  being  of  age,  undertook  to  par- 
titi(m  the  estate  or  rather  to  settle  and  agree  as  the  extent  of  each 
one's  interest  in  this  latid.  The  oldest  daughter,  Cordie,  had  mar- 
ried Wm.  Robertson,  the  youngest,  Eugenie,  being  single.  They 
agreed  as  to  I  heir  respe^'tive  interests  in  the  land,  and  by  a  convey- 
ance, properly  executed  and  recorded,  it  appears  that  the  two  gifts 
were  to  have  (me-third  of  the  Ian(i  each  for  life,  remainder  to  their 
children,  and  if  one  died  without  leaving  issue,  her  interest  to $^ 
to  the  survivor.  In  a  few  days  after  this  agreement  and  a  convey 
ance  of  record  had  been  made,  Eugenie  married  the  present  appe^ 
lant,  John  W.  Ross,  the  contract  of  marriage  having  been  airm4 
upon  prior  to  the  conveyance.    Ross  and  his  wife  became  cli«^satlsfied 
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with  the  terms  of  settlement  evidenced  by  the  deed  referred  to,  filed 
a'petition  in  equity  seeking  to  cancel  the  conveyance  on  the  ground 
that  his  wife  was  entitled  to  a  fee-simple  interest  in  the  land,  and  on 
the  further  ground  that  the  conveyance,  executed  without  the  knowl- 
edge of  the  husband  a  few  days  before  the  marriage,  affected  his 
marital  rights. 

The  parties  in  interest,  Parrlsh  and  wife  and  Robertson  and  his 
wife,  were  all  before  the  court,  and  not  long  after  the  filing  of  the 
petition  by  Ross  and  wife  a  compromise  and  settlement  of  the 
questions  involved  was  etfected  by  the  execution  of  another  convey- 
ance, dated  on  the  28th  of  December,  1883,  entered  into  between 
Robertson  and  his  wife,  Cordelia,  and  Ross  and  his  wife,  Eugenie. 
This  deed  was  signed,  acknowledge<l  and  recorded,  and  the  action  of 
Ross  and  wife  filed  to  cancel  the  first  deed,  made  on  the  24th  of 
October,  1881,  Jivas  <  lis  missed. 

The  deed  of  December,  1883,  changes  the  deed  of  October,  1881,  in 
this  resj)ect:  It  gives  to  the  husbands  of  each  of  the  daughters  a  life 
estare  in  the  land,  whereas,  by  the  terms  of  the  first  dee<l,  if  one  of 
the  sisters  died  without  issue,  her  interest  passed  at  once  to  the  sur- 
vivor. Mrs.  Ross  had  given  birth  to  a  child  that  lived  but  a  few 
months,  and  finally  she  died,  and  at  her  death  her  husband  claimefl 
a  life  estate  in  her  interest  in  the  land,  and  instituted  the  present 
action  to  recover  it.  It  was  defended  t>y  Robertson  and  his  wife  on 
the  ground  that  when  the  deed  of  December,  1883,  was  executed 
Mrs.  Robertson  was  a  feme  covert  and  disabled,  for  that  reason, 
from  making  any  such  agreement  as  is  evidenced  by  the  deed  under 
which  the  life  estate  is  given  to  their  respective  husbands. 

Many  authorities,  English  and  American,  have  been  referred  to, 
in  which  family  settlements  have  been  sustained,  and  other  author- 
ities for  the  defense,  to  the  effect  that  an  executory  agreemegt  by  a 
married  woman,  by  which  she  agrees  to  sell  or  convey  her  estate,  is 
a  nullity  and  can  not  be  enforced  against  her. 

It  seems  to  us  that  these  questions  are  not  involved  in  this  contro- 
.  versy.    The  only  question  is:  Was  Mrs.  Robertson  incapacitated  by 
reason  of  her  coverture  from  executing  a  deed  to  land  in  which  she 
had  as  to  a  part  a  vested  estate  and  as  to  the  balance  a  contingent 
interest? 
The  chancellor  below  regarded  the  deed  of  December,  1883,  as  an 
'      executory  contract  and  declined   to  grant  the   relief,  denying    to 
^      the  husband  of  Mrs.  Rcss  all  interest  in  tlie  land  left  by  his  wife. 
^  What  interest  did  Mrs.  Robertson  have  in  this  land?    By  the  deea 

p.    of  October,  1881,  she  had  one-third  interest  in  her  own  right  and  an 
.^„     interest  in  the  one-third  owned  by  Mrs.  Ross,  her   sister,  contineentr 
.)     up<m  the  death  of  Mrs.  Rnss  without  issue,  and  her'being  a  survivor. 
-    Both  contingencies  happened.  Mrs  Rosstlied  childless  and  her  ^^^J-^  ' 
^:    Mrs.    Rot)erts()n,  survived   her,  and  but  for   the  <leed  ot  l^^^^?I\r,^^t 
'      1883,  would  be  the  fee-simple  owner  of  her  sister's  interest   '^'^^^t^ 
' ,  the  incumbrance  of  the  husband's  life  estate.     It  is  argued  ^^^.    ^.i^est 
^'\;  Robertson  had  nothing  to  sell;  that  it  was  a  mere  expectant  ^'^^  ^^^.^. 
^'  without  any   right  existing  that  would    pass  by  tl\e  <*^^^*^7.xv>ec- 
rf',  There  is  a   manifest  distinction  between    a  mere  interest  u^     ^^^^^^ 
l^,:  tancy  anda  contingent  interest  that  must  vest  if  the  event  trai  .  v 
B'is  by  which  the  title  passes.  .   i  t    to    eov\- 

lit"      A  married  woman  may  not  be  estopped  to  deny  her  ^^^     s^ter,  ^\3i^ 
iisir-.vey    land  that  she  might  inherit  from    her  brother  and  fj^^orent^  ^^ 
\^{  where  she  already  has  an  interest,  whether  vested  or  ^^^^"ffect.  «^»  ^^ 
X^^lflB  the  subject  of  sale  and  she  can  convey  it  with  the  same  ^  .-^^^ce  \>^ 
e  invested  with  the  fee.     Here  there  is    an  executed  convey 
\4t 


Digitized  by  VjOOQ IC 


860  TAYLOR    V.    COMMONWEALTH. 

which  each  husband  is  to  have  a  life  estate  in  the  wife's  land,  based 
upon  a  valuable  consideration,  and  that  is  the  dismissal  and  com- 
promise of  a  litig:ation  that  ini|2:ht  have  resulted  disastrously  to  the 
present  appellees.  Suppose  Ross,  instead  of  asking  to  <*ancel  or 
reform  the  conveyance,  had  set  up  an  adverse  title  to  this  land  or  a 
part  of  it,  and  sought  a  recovery  by  his  petition.  As  a  compromise 
of  that  litigation,  what  would  have  prevented  the  husband  and  wife 
from  conveying  by  deed  any  part  of  the  land  in  c<»ntroversy?  Here 
Rtjss  and  wife  claimed  the  fee  and  they  compromised  by  saying  that 
you,  Ross,  may  have  a  life  estate,  and  still  it  is  insisted  that  the 
deed  is  voi<l  or  merely  executory  because  Mrs.  Robertson  had  no 
interest  to  convey,  when  the  contingent  interest  passing  to  her  by 
the  deed  of  October,  1881,  was  the  principal  subject-matter  of  the 
litigation.     The  deed  of  December,  1883,  is  complete. 

There  is  no  contract  to  enforce  against  the  married  woman,  and 
all  the  chancellor  has  to  determine  is:  Did  this  deed  pass  to  Ross  a 
life  estate?  There  can  be  no  doubt  upon  this  subject.  The  husband 
has  a  life  estate  in  his  wife's  interest. 

The  Judgment  below  is  reversed  and  cause  remanded  for  proceed- 
tngs  consistent  with  this  opinion.  ^ 

Judge  Holt  not  sitting. 

Judsre  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing: 

That  the  language  of  the  original  conveyance  or  division  of  the 
lands  between  the  two  sisters  makes  the  interest  of  the  one  in  the 
other's  portion  purely  contingent,  can  make  no  difference. 

The  instrument  provides  that  if  one  should  die  without  issue,  it  is 
to  go  to  her  heirs  at  law,  and,  therefore,  in  the  natural  order  of 
events,  the  one  would  die  before  the  other.  This  deed  was  being 
assailecl  because  it  was  made  a  few  days  before  the  appellant  becomes 
the  husband  of  one  of  the  sisters,  and  was  a  fraud  on  his  marital 
rights,  and  to  settle  that  litigation  the  sisters  and  their  husbands 
united  in  another  deed,  giving  to  the  husband  of  each  a  life  estate, 
this  they  clearly  had  the  right  to  do. 

The  appellant's  wife  having  died,  and  her  sister  inheriting  from 
her  as  her  next  of  kin,  now  claims  that  her  deed  was  void  by  which 
the  husband  of  her  sister  was  given  a  life  estate  because  she  had 
nothing  to  convey.  This  would  also  be  a  fraud  on  the  rights  of  her 
sisier's  husband  if  his  view  of  the  question  is  sustained. 

It  was  a  compromise  of  a  litigation  that  divested  the  api)ellee  of 
all  title  in  the  realty  to  the  extent  of  the  life  estate  in  the  husband 
of  her  sister  by  the  terms  of  the  compromise  deed.  The  original 
deed  really  passed  the  realty  allotted  to  the  one  to  the  other  in  case 
of  death  without  children,  but,  if  not,  the  last  conveyance  is  binding 
on  all  the  parties. 

Petition  overruled. 


Taylor  v.  Commonwealth. 
{Filed  March  5,  1892— iV'b^  to  be  reported.) 

1.  Question  for  Juiy—The  teBtimony  of  the  prosecntinK  witness  and  that 
of  the  accQsed  in  every  particular  oonfliot,  but  the  jury  having  credited  the 
prosecuting  witneRS»  this  court  will  not  disturb  their  finding. 

2.  Evidence — After  the  accused  had  been  examined  by  his  counsel  and  told 
to  take  his  seat,  he  voluntarily  stated   to  the  jury  that  ho  was  a  peaceable 
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citizen,  and  had  no  intention  of  shooting;  the  prosecatinf^;  witnef^s.  There- 
npon  the  attorney  for  the  State  asked  the  accoeed,  his  attorney  objecting  to- 
the  qnestions,  if  he  had  not  had  trouble  \vith  many  of  his  neif^hbors  (naming 
them),  to  which  he  answered  •*ye8."  Held—T\it^l  this  mode  of  cross-exam- 
ination was  irregolar,  bnt  cansed  by  the  voiantary  statement  of  the  accosed^. 
and  did  not  control  the  finding  of  the  jnry  to  the  prejodice  of  the  aconsed.. 

Beauchamp  &  Walton  for  appellant. 

Wm.  J.  Hendrick  and  Reixl  Rogers  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

From  the  testimony  of  the  prosecuting  witness  it  appears  that 
when  the  latter  was  on  a  turnpike  road,  where  he  had  the  right  ta 
be,  and  in  the  conduct  of  his  own  business,  the  appellant,  Taylor, 
assaulted  him  with  a  pistol,  and  would  have  taken  his  life  but  for 
the  sudden  grabbing  of  the  weapon  by  the  witness,  and  in  the  effort 
to  get  the  pistol  from  the  appellant  the  witness  was  shot  twice,  al- 
though not  seriously  wounded. 

The  assault  originated  from  a  difficulty  that  had  taken  place  be- 
tween the  accused  and  the  witness  some  time  prior  to  this  shooting, 
and  it  appears  that  the  appellant,  at  the  former  difficulty,  notified 
the  witness  that  he  would  get  even  with  him  yet.  The  appellant  at 
the  former  difficulty  had  pistol  in  hand,  and  was  doubtleas  prevented 
from  using  it  by  Marshall,  the  witness,  having  been  inside  the 
building. 

The  accused  testifies  that  Marshall,  the  witness,  jumped  on  him 
without  cause,  cursing  him  and  wanting  to  know  why  he  (the  ac- 
cused) had  drawn  a  pistol  on  him,  alluding,  no  doubt,  from  the 
sttmdpofnt  of  the  accused,  to  the  difficulty  at  the  grocery  prior  ta 
that  time;  that  to  defend  himself  he  drew  his  pistol,  when  the  wit- 
ness seized  it,  and  in  the  scuffle  it  went  off[,  the  ball  striking  the 
witness  twice  and  the  accused  once.  The  testimony  of  the  two  con- 
flict in  every  way,  but  the  jury  believed  the  prosecuting  witness  and 
not  the  appellant. 

After  the  appellant  had  been  examined  by  his  counsel  and  told  to 
take  his  seat,  he  took  occasion  to  say  to  the  jury  that  he  was  a  peace- 
able citizen,  and  had  no  idea  of  shooting  the  witness.  The  attorney 
for  the  State  then  asked  him  if  he  had  not  had  trouble  with 
many  of  his  neighbors,  naming  them,  to  which  his  counsel  objected, 
but  the  witness  answered  "  yes,"  the  court  not  excluding  the  testi- 
mony or  sustaining  the  objection  to  the  question. 

While  this  mode  of  cross-exauiinatlon  was  improper,  the  appel- 
lant had  placed  his  character  in  issue  as  a  peaceable,  inoffensive 
man,  and  undertook  to  impress  the  jury  by  this  speech  to  them  at 
the  conclusion  of  his  testimony,  and  the  effect  of  the  cross-examina- 
tion did  not,  we  think,  control  the  finding  or  induce  the  verdict. 

The  appellant,  who  professes  to  be  a  peaceable  man,  was  at  this 
grocery  store,  with  pistol  in  hand,  ready,  no  doubt,  to  inflict  personal 
injury  on  the  witness  by  shooting  him.  He  is  next  found  in  the 
highway  with  the  pistol  in  his  pocketj  where  there  was  no  reason  to 
apprehend  danger  from  any  one.  It  is  not  consistent  with  the  con- 
duct of  a  peaceable,  law-abiding  citizen,  to  have  with  him  in  his 
intercourse  with  neighbors  a  five-shooter  concealed  in  his  pocket, 
ready  to  be  used  when,  in  his  opinion,  it  becomes  necessary.  It  is 
high  time  these  walking  arsenals  were  confined,  that  the  frequent 
homicides  taking  place  may  be  checked,  and  it  was  the  carrying  of 
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this  deadly  weapon,  with  a  malicious  purpose  to  take  life,  that  in- 
fluenced this  verdict.    The  instructions  given  were  proper  and  em- 
braced the'' whole  law  of  the  case. 
Judgment  aflirmed. 


Ky.  Central  R'y  Co.  v.  Ryle. 
{FiUd  March  5,  1892— .Yo^  lo  be  reported.) 

1.  Knilroacts — Personal  injuries — Excessive  damages — A  brakemnn  twentj- 
three  yearn  of  aj2:e,  in  fine  health,  aud  earning  f500  or  $600  per  annum,  vat 
injnred  by  the  grosn  neglect  of  the  appellant  so  that  one  let;  had  to  be  mm- 
patated  above  the  knee:  the  toes  of  the  foot  on  the  remaining  leg  were  all 
cnt  or  mashed  off;  his  heel  was  mashed  and  split  open,  aud  his  hip  dislocat- 
ed; his  chest  was  injured,  from  which  he  suffered  for  weeks  and  naontlv. 
^i'/r/--That  a  verdict  for  $12,600  was  not  excessive. 

2.  Railroads— Fdlcnv-servants — A  brakeman,  by  accepting  employment  as 
SQch,  assames  the  ordinary  risks  that  are  incident  to  his  business,  but  he 
does  not  assume  to  rely  on  the  vigilance  of  those  whose  duty  it  is  to  repair 
the  track  and  keep  it  clear  of  obstrnctions.  Such  persons  are  not  feUov- 
servants  of  the  brakeman. 

3.  Same — Pleading — Appellee,  in  one  paragraph  of  his  petition,  RTerred 
that  he  was  injured  becnus^e  the  employes  of  appellant  negligently  placed 
an  obstruction  on  the  track;  in  another  paragraph  he  averred  that  the  in- 
jury was  caused  by  the  negligent  failure  of  the  appellant  to  discover  and 
remove  the  obstruction  from  the  track,  when,  by  the  exercise  of  ordinary 
care,  it  could  have  discovered  it  in  time  to  avoid  the  injury.  Held — Appel- 
lee should  not  have  been  required  to  elect  on  which  of  the  two  grounds  of 
recovery  he  would  rely;  the  injury  might  have  been  caused  by  both  grounds, 
and,  if  either  existed,  the  appellee  was  entitled  to  recover. 

4.  Railroads  — Obstruction  on  track — Gross  negli^icfue — A  brakeman  on  a 
switch  engine,  in  the  discharge  of  his  duties,  was  standing  on  a  board  at 
the  rear  end  of  the  engine,  which  was  backing;;  the  board  was  only  a  few 
inches  above  the  rails,  aud  cnme  in  contact  with  a  tie  that  had  been  left  on 
the  track,  and  thereby  appellee  was  very  seriously  injnred.  The  evidence 
conduced  to  show  that  the  tie  had  been  placed  and  left  on  the  track  by  the 
employes  of  the  railroad.  Held — That  appellee  was  entitled  to  recover. 
and  no  contributory  neglect  on  his  part  was  shown. 

Hallani  &  Myers  and  G.  C.  Lockharl  for  appellant. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  C/Ourt. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellee,  Michael  Rylo,  while  in  the  employ  of  the  Kentucky 
Central  Railway  Company  as  a  brakeman,  was  seriously  injured,  as 
he  alleges,  by  reason  of  the  negligence  of  its  employes,  and  insti- 
tuted this  action  to  recover  damages.  The  amount  of  the  recovery 
is|tl2,r)00. 

At  the  time  of  the  injury  he  was  standing  on  a  board  or  plank 
that  extended  entirely  across  the  rear  end  of  a  switch  engine  and 
was  placed  there  to  enable  the  brakemen  to  couple  the  cars.  His 
position  was  where  he  was  required  to  be  in  the  discharge  of  hw 
duties  as  a  brakeman.  This  plank  upon  which  he  stood  extended  a 
few  inches  above  the  rails  on  the  track,  and  while  this  engine  was 
backing  at  the  rate  of  from  five  to  six  miles  an  hour  the  rear  end  of 
the  engine,  or  rather  this  board  upon  which  the  plaintiff  stood,  came 
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in  contact  with  a  railroad  tie  that  had  been  taken  from  the  road  in 
repairing?  it  or  from  a  ditch  that  was  beinj^r  cleaned  out  on  the  side 
of  the  track.  The  end  of  this  detached  tie  extended  above  the  rail 
so  hij<h  that  this  board  struck  it,  throwing?  the  plaintiff  off  and 
mangling  his  limbs  by  the  engine  passing  over  them. 

There  are  two  grounds  of  recovery  alleged  in  the  petition,  the 
first  is  negligence  in  the  employes  of  the  roud  in  placing  this  tie  on 
or  so  near  the  track  as  to  obstruct  the  passing  engine;  second,  in 
failing  to  see  that  this  tie  was  an  obstruction  that  must  cause  injury 
to  those  in  charge  of  the  switch  engine. 

An  issue  was  formed  on  the  pleadings  and  a  trial  n^ulting  in  the 
verdict  stated. 

It  appears  that  in  the  evening  of  August  10th,  1889,  this  engine 
and  tender  backed  from  19th  street,  in  the  city  of  Covington,  north 
to  another  track  of  the  road  in  order  to  coupleon  some  freight  cars 
that  had  to  be  moved.  Ryle  and  another  brakeman  were  on  the 
plank  when  it  struck  the  tie.  The  appellee  on  the  west  side  holding 
on  to  the  coupling  pin  that  is  near  the  tender. 

Whether  the  face  of  the  appellee  was  towards  this  obstruction  or 
his  back  does  not  distinctly  appear.  It  was  left  to  the  jury,  how- 
evet",  to  determine  whether  or  not  the  appellee  could  have  discovered 
the  obstruction  by  the  exercise  of  ordi:iary  care  and  prudence  on  his 
part  so  as  to  have  avoided  the  injury. 

It  appears  from  the  testimony  that  the  employes  of  the  company 
had  been  digging  this  ditch  and  sloping  down  the  embankment 
some  days  before  the  ac('ident  happened,  and  also  that  a  number  of 
ties  were  lying  in  the  ditch  before  the  work  was  done;  and  further, 
there  is  proof  conducing  to  show  that  the  work  could  not  have  been 
done  in  this  ditch  without  removing  the  ties.  Tiie  superintendent 
of  these  repairs  states  that  the  ties  were  in  the  ditch  but  were  re- 
moved to  a  safe  place,  but  that  perhaps  some  of  them  remained  in 
the  ditch. 

It  is  a  part  of  the  duty  of  the  company,  through  its  employes,  to 
inspect  the  track  located  in  a  city,  as  this  was,  and  used  for  switch- 
ing purposes  and  to  inspect  it  seV^ral  times  daily,  usually  beginning 
at  7  o'clock  in  the  morninu:,  and  that  on  the  morning  of  the  day  of 
the  injury  the  superintendent  started  out  a  track  walker  to  see  the 
condition  of  the  track. 

The  testimony  for  the  defense  would  indicate  that  this  tie,  if  ^^ 
the  track,  had  been  placed  on  it  by  some  trespasser  shortly   before 
the  accident.    The  testimony  of  the  appellee  leaves  no  doiibt  as  to 
the  cause  of  the  injury.    He  was  evidently  knocked  off  by  reason  01 
this  obstruction,  and  if  placed  there  by  the  employes  of  the  ^^'^' 
pany,  or  if  placed  there  by  othei-s  and  had    been  there  for  ^.^^\.^ 
length  of  time  as  those  in  charge  of  the  track  and  whose  duty  it  ^^a 
to  keep  it  clear  of  obstructions  could  have  discovered  it  by  ^^^®v.e\d 
ercise  of  ordinary  care  and  diligence,   the  company  must  ^f^tifv 
responsible.    There  are  two  witneases  for  the  appellee  who   ^^  ^^^ 
that  nearly  two  days  before  this  injury   they  saw  sticking  wP  f  the 
the  west  rail  of  the  track  a  railroad  tie,  and   on  the  evening  /^^^^^^ 
accident  and  after  it  happened   they  saw    that  this  tie  ^^^-^ulng 
knocked  into  the  ditch.    The  same  tie  they   had  noticed  ®^^!^  t\\e 
above  the  rail  nearly  two  days  before  and   at   the  place  wtier     ^^y- 
appellee  was  injured.    That  this  tie  had   blood  on  it.    This^  «ire  lo 
dently  the  tie  that  caused  the  injury,  and  if  these  two  ^^itness^      ^^ea 
be  believed  this  verdict  ought  not  to  be  disturbed  unless  ^^®    T^-^    Y\a.A 
are  excessive.    They  are  entirely  disinterested  and  could  hav 
no  motive  in  making  a  statement  they  kne>v  to  be  false. 
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There  is  but  slight,  if  any,  proof  as  to  contributory  neglect.  The 
appellee  says  he  saw  the  obstruction  just  as  the  board  was  alx)ut  to- 
strike  it.  He  had  one  hand  hold  of  a  pin  above  him  so  as  to  keep 
himself  on  the  board,  and,  in  his  opinion,  if  he  had  let  go  this  sup- 
port the  danger  would  have  been  greater.  The  conductor  or  engi- 
neer had  his  face  fronting  the  obstruction;  it  was  in  full  view  of  him,, 
still  he  never  saw  it,  and  besides  the  defense  had  the  full  benefit  of 
an  instruction  on  the  question  of  contributory  neglect,  and,  there- 
fore^ there  is  no  reason  to  complain  of  any  error  upon  that  ground. 

There  is  some  objection  made  as  to  the  opinion  expressed  by  the 
appellee  that  the  danger  would  have  been  greater  if  he  had  at- 
tempted to  mve  himself  by  releasing  his  hold  on  the  bar  or  pin,  and 
also  his  opinion  that  the  ditch  could  not  be  deepened  without  re- 
moving the  ties  in  some  way.  We  can  not  see  how  this  testimony 
could  have  controlled  the  6nding  in  any  manner.  In  fact  the  ties 
w^ere  removed,  as  the  defense  proves,  from  the  ditch  when  it  wa& 
beirgdugand  the  opinion,  therefore,  of  the  witness  Miat  it  could 
not  have  been  dug  without  handling  them,  if  incompetent,  was 
entirely  immaterial,  and  so  of  the  opinion  of  the  witness  as  to  his 
releasing  his  hold  on  the  pin  for  his  personal  safety. 

The  question  raised  as  to  the  pleadings,  it  seems  to  us,  can  not 
avail. 

The  two  grounds  of  recover3' ,  if  they  exist,  were  properly  pleaded, 
and  the  appellee  could  not  have  been  compelled  to  elect  on  which  of 
the  grounds  he  would  rely,  and  if  either  existed  the  plaintiff  was 
entitled  to  recover. 

One  paragraph  is:  That  the  employes  negligently  placed  the  ob- 
struction on  the  track.  The  other  is  an  nmendment  to  the  effect  the 
obstruction  being  on  the  track  the  company  failed  to  discover  it  and 
removp  it  when,  by  the  exercise  of  ordinary  care,  they  could  have 
discovered  it  and  prevented  the  injury.  If  these  two  averments  had 
been  in  one  paragraph  of  the  petition  we  are  not  disposed  to  say  that 
such  pleading  was  at  variance  with  the  Code.  The  injury  may  have 
resulted  by  the  neglect  of  the  company  in  more  ways  than  one  and 
still  it  presents  but  one  cause  of  action.  In  this  case  there  was  tes- 
timony conducing  to  show  negligence  in  both  aspects  of  the  case* 

These  employes  had  been  digging  this  ditch  and  removing  the  ties. 
They  had  quit  work  about  tw^o  days  before  the  accident  happened. 
This  tie  was  seen  obtruding  above  the  rail  about  two  days  before  the 
injury  happened  and  remained  there  (if  the  witnesses  of  the  ap- 
pellee are  to  be  believed)  until  this  board  came  in  contact  with  it, 
and  such  facts  and  circumstances  were  sufficient  to  go  to  the  jury 
upon  the  charge  that  this  tie  was  negligently  placed  there  by  those 
at  work  in  the  ditch.  And  it  remaining  there  near  two  days,  with 
the  duty  of  the  superintendent  of  the  track  to  notice  for  obstructions 
daily,  was  negligence. 

It  is  not  for  this  court  to  determine  the  credibility  of  the  witnesses 
or  to  say  what  witnesses  are  to  be  believed  or  discredited.  If  the 
statements  made  by  the  witnesses  for  the  defense  are  to  control,  there 
was  then  no  negligence;  if  the  witnesses  for  the  plaintiff  are  to  be 
believed,  it  was  negligence  of  the  grossest  character. 

The  appellee,  when  he  undertook  to  discharge  the  duties  of  a 
brakeman,  assumed  the  ordinary  risks  resulting  from  his  undertak- 
ing, but  he  did  not  assume  to  rely  on  the  vigilance  of  those  whose 
duty  it  was  to  see  that  the  road  was  kept  clear  of  obstructions  or 
whose  duty  it  was  to  repair  it.  Those  in  charge  of  thetrack,  although 
in  the  same  company  and  subordinates,  were  in  a  different  sphere  of 
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employment  and  not  fellow  servants  of  the  appellee.  Bailroad 
Company  v.  Cavens,  9  Bush,  559. 

The  instructions  based  on  the  testimony  give  the  law  of  the  case. 
Thecourt  told  the  jury  that  if  the  employes  placed  the  tie  on  the 
track  or  above  the  rail  so  as  to  obstruct  the  movement  of  the  train, 
and  this  caused  the  injury,  the  company  was  liable;  also,  if  the  tie 
had  been  in  that  position  lonir  enough  for  those  whose  duty  it  was 
to  remove  it,  and  by  the  exercise  of  ordinary  care  could  have  dis» 
covered  it  and  failed  to  do  so,  it  was  negligence.  That  they  could 
find  punitive  damages  if  the  appellant  was  guilty  of  gross  neglect^ 
and  that  gross  neglei't  was  the  absence  of  slight  care. 

The  jury  was  also  told  that  if  the  plaintiff  was  himself  careless  or 
negligent,  and  that  his  neigligenc?  concurred  in  or  contributed  to  his 
injury,  and  but  for  this  negligence  he  would  not  have  been  injured^ 
they  must  find  for  the  defendant. 

These  are,  in  substance,  the  instructions  given^and  we  perceive  no 
statement  in  either  instruction  prejudicial  to  the  rights  of  the  de- 
fense. 

On  the  question  pf  excessive  damages,  while  it  appears  that  the 
plaintiff  has  recovered  a  large  sum,  we  are  ivot  disposed,  in  view  of 
the  nature  of  the  injuries,  to  say  that  the  verdict  resulted  from  a 
feeling  of  pa&sion  or  prejudice  against  the  appellant,  or  of  partiality 
for  the  plaintiff. 

He  was  only  23  years  of  age,  in  fine  health  and  vigor  and  earning 
from  $500  to  $600  a  year.  From  this  healthy  and  robust  condition  he 
was  reduced  by  reason  of  this  injury  to  a  mere  physical  wreck.  One 
of  his  legs  was  cut  off  below  the  knee  by  the  engine  passing  overlt. 
This  leg  had  to  be  amputated  above  the  knee  by  the  surgeon  in 
order  to  save  his  life.  The  t-^es  on  the  foot  of  the  other  leg  were  all 
cut  or  mashed  off.  His  heel  mashed  and  splits  open,  and  his  hip,  on 
the  side  where  the  leg  remained,  dislocated.  His  chest  was  also  in- 
jured, and,  by  reason  of  these  injuries,  he  suffered  for  weeks  and 
months.  When,  therefore,  you  award  his  compensation  for  the  loss 
of  an  ordinary  life  of  labor  as  well  as  compensation  for  his  mental 
and  physical  suffering,  and  add  to  this  damages  by  way  of  punish- 
ment for  the  gross  negligence  of  the  company,  we  are  compeiledf  to 
say  the  damages  were  not  excesjsive. 

The  judgment  is  affirmed. 


DeLong,  &c.  v.  Hydex,  Ac. 

(Filed  March  8,  lHd2— Not  to  be  reported.) 

Land  purchased  at  judicial  sale  in  trust  for  owner — At  a  jndioial  sale  of  H.*e- 
land  in  1868,  certain  creditors  purchased  it  under  an  agreement  with  H.  to 
permit  him  to  redeem  it.  H.  has  occupied  the  land  ever  since,  and  haa  paid 
the  purchasers  $200  at  one  time  and  $50  annnally  to  redeem  it.  Upon 
these  facts  the  pnrohasers  can  not  claim  that  H.  has  occupied  the  land 
merely  as  their  tenant,  and  the  proof  fails  to  show  that  he  ever  agreed  to 
occupy' it  as  their  tenant. 

John  P.  Wells  and  Alex.  Lackey  for  appellants. 

Stewart  &  Stewart  for  appellees. 

Appeal  from  Johnson  Circuit  Court. 
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Opinion  of  the  court  by  Jud^^  Bennett. 

At  the  suit  of  Isaac  Hicks  and  others  against  the  appellees,  Wm. 
Hyden  and  Julia  Hyden,  the  commissioner  of  the  Johnson  Circuit 
Court  sold  the  appellee's,  ^VIn.  Hyden's,  land  on  the  20th  day  of 
April,  1868.  The  appellant,  Georj^e  DeLon^  and  Isaac  Hicks  pur- 
chased saici  land  at  the  sale,  and  they  were  to  be  interested  in  it  in 
proportion  to  their  resi)ective  debts.  The  appellee,  Wni.  Hyden, 
has  lived  upon  said  land  ever  since  the  purchase,  except  a  portion 
thereof  that  the  appellee,  Henry  Hyden,  son  of  the  appellee,  Wni. 
Hvden,  has  occupied  and  claimed  under  a  rij^ht  derived  from  Isaac 
Hicks. 

The  appellants  contend  that  the  appellee,  Wm.  Hyden,  has  occu- 
pied and  held  said  land  as  tenant  of  theirs,  except  Isaac  Hick's 
part,  ever  since  the  purchase  at  an  annual  rental  of  $oO.  The  ap- 
pellees contend  that  the  appellants,  George  DeLong  an<i  Isaac 
Hicks,  by  an  aji:reement  made  with  the  appellee,  Wm.  Hyden,  be- 
fore the  sale  of  said  land,  purchased  the  same  for  the  benefit  of  the 
appellee,  Wm.  Hyden,  and  that  he  has  occupied  and  controlled  said 
land  ever  since  as  his  own. 

The  proof  clearly  establishes  the  following  facts:  That  the  appel- 
lants, Geor«re  DeLong  and  Isaac  Hicks,  agreed  with  the  api>ellee, 
Wm.  Hyden,  on  the  day  of  the  sale  to  purchase  the  land  and  allow 
said  appellee  to  re<leem  the  same;  that  purnuant  to  that  agreement 
said  appellee  paid  to  the  appellant,  George  DeLong,  $200  at  one  time 
on  said  redemption,  and  he  has,  i)ursuant  to  another  agreement, 
paid  $50  a  year  on  the  same;  and  he  paid  Isaac  Hicks  $100  at  one 
time  on  said  redemption,  and  the  appellee,  Henry  Hyden,  paid  the 
balance  to  said  Hicks,  and  he  reconveyed  his  part  of  the  land  ac- 
cording to  the  agreement,  and  Henry  Hyden  now  owns  it. 

The  effort  of  the  appellants  to  show  that  there  was  a  written  lease 
for  the  year  1875  has  failed,  because  the  plea  of  non  estfacfum  is  sus- 
tained by  the  evidence.  And  the  weight  of  the  evidence  is,  that 
there  was  no  agreement  that  changed  the  original  contract  that  gave 
the  appellee  the  right  to  redeem  the  land.  There  is  no  brief  on  file 
for  the  appellants. 

The  judgment  is  affirmed. 


COFFMAN  V.  L.  &  N.  R.  R.  Co. 

{Filed  March  10,  1892.— .Vo<  to  be  reported.) 

Railroads — Neglect — Appellant,  who  was  employed  to  assist  in  carrying 
rails  to  places  where  they  were  to  be  laid  on  appellee^s  track,  claims  to  have 
been  injured  by  the  willfal  nefsrlect  of  the  **  section  boss,"  in  ordering  cer- 
tain employes  to  throw  down  a  rail  prematurely.  As  the  evidence  shows 
that  the  appellant  heard  the  command  given  to  throw  down  the  rail,  bat 
failed  to  do  so,  he  can  not  recover,  it  having  been  his  dnty  to  obey  the  com- 
mands  of  the  section  boss. 

W.  S.  Chelp  and  Hobson  A  O'Meara  for  appellant. 

Wilson  &  Sprigg  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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It  appears  tha»  the  appellant  was  employed  by  the  aopellee  to  as- 
:fiist  in  packing  railroaci  rails  for  the  purpose  of  laying  them  on  the 
railroad  track,  and  that  the  appellant,  as  well  as  the  other  hands 
employed  in  the  same  business,  was  under  the  control  of  a  section 
boss  named  Davis  at  the  time  of  the  injury  complained  of. 

The  appellant  alleges  that  while  the  hands  were  packing  a  rail  for 
the  purpose  of  laying  it  on  the  track  he,  with  some  of  the  hands, 
having  hold  of  the  rear  end  of  the  rail,  the  section  boss,  Davis,  be- 
fore the  rear  end  of  I  he  rail  had  been  taken  to  the  proper  place  for 
laying  it  on  the  track,  and  before  he  and  the  other  hands 
were  ready  to  throw  down  the  rail,  gave  orders  to  throw  the 
rail  down,  which  the  hands  having  hold  of  the  front  end  of  the 
rail  did,  which  caused  the  rear  end  to  jar  out  (if  the  appellant's  and 
the  otiiers  hands,  and  to  fall,  and  to  catch  the  appellant's  leg  be- 
tween the  falling  rail  and  another  ra?l  lying  on  the  track.  For  the 
injury  thus  received  the  appellant  sues  for  damages  upon  the  ground 
of'^the  willful  and  groas  neglect  of  the  section  boss  in  giving  orders 
too  soon. 

The  court  having  instructed  the  jury  to  find  for  the  appellee,  the 
appellant  has  appealed. 

The  petition  does  not  allege  that  there  were  not  hands  enough  * 
«m^loyf^d  in  packing  the  rail  to  properly  handle  it.  The  appellant 
testifies  that  he  heard  the  section  boss  give  order  to  throw  down 
the  rail,  and  it  does  not  appear  that  he  could  not  have  done  so.  But 
he  says  he  was  not  ready  to  throw  it  down.  Was  the  unreadiness 
because  of  the  fact  that  the  rail  was  not  at  the  place  that  the  appel- 
lant thought  it  ought  to  be  thrown  down?  We  can  not  tell.  But 
the  leading  fact  is,  that  the  section  boss  had  the  right  to  order  the 
rail  to  be  thrown  down  at  any  place  that  he  might  select,  and  when 
the  appellant  was  ordered  to  throw  it  down  it  was  his  duty  to  do  so 
without  question.  All  he  could  require  oi  the  section  boss,  in  such 
case,  was  notice  to  throw  it  down,  which  notice  he  received  and 
which  he  could  have  executed,  and  his  failure  to  do  so  was  not  the 
fault  of  the  section  boss.  Also,  if  the  hands  having  hold  of  the  front 
end  threw  it  too  soon,  after  receiving  the  order,  which  was  heard  by 
the  appellant,  we  fail  to  see  how  such  action  by  said  hands  could  aflect 
the  section  boss  with  negligence. 

The  judgment  is  atfirmed. 


Pruitt,  &c\  v.  Holland,  Ac. 
(Filed  March  5,  1892.) 

Devises —  Vested  remainders — Estates  in  tail — A  testator  devised  his  estate  to 
his  widow  "during?  ber  widowhood  or  natural  life,"  remainder  to  be  divided 
1>etween  his  five  dauf^hters  and  the  heirs  of  their  bodies;  and  if  any  of  the 
daa^hteri)  died  without  heirs  of  her  body,  then  the  interest  of  herself  and 
the  heirs  of  her  body  to  go  to  the  surviving  daughter  and  the  heirs  of  their 
body.     Held— 

First — The  estate  devised  to  the  daughters,  under  the  statute  converting 
■estates- tail  \\iio  fee-simpie  estates,  becomes  a  fee-simple  estate  in  each  daughter, 
subject  to  bd  defeated  by  her  death  without  heirs  of  her  body. 

Second — The  words  ^'death  without  heirs  of  her  body,''  relate  to  the  time 
of  the  death  or  marriage  of  the  widow,  and  after  her  death  or  marriage  each 
•of  the  daughters  take  an  indefeasable  fee. 
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Bodes  &  Settle  and  W.  G.  Bullitt  for  appellants. 
John  M.  Wilkins  for  appellees. 
Appeal  from  Allen  Circuit  Court. 
Opinion  of  the  court  by  Judg^e  Bennett. 

The  will  of  William  Allen  was  admitted  to  probate  on  the  15tb 
of  October,  1868. 

By  the  first  item  of  the  testator's  will  he  gave  to  his  wife  all  of  his 
estate  "during  her  widowhood  or  natural  life."  His  children  con- 
sisted of  one  son  and  five  daughters,  and  the  testator's  son  is  ex- 
cluded from  any  share  of  his  estate  because  he  had  already  received 
a  full  share  of  the  same. 

The  will  also  provides  that  the  five  daughters  and  the  heirs  of 
their  bodies,  upon  the  death  or  marriage  of  the  testator's  wife^ 
should  take  the  remainder  of  the  estate. 

The  10th  item  of  the  will  provides:  "I  will  that  at  the  death  or 
marriage  of  my  wife  I  want  the  remainder  of  my  property,  not 
herein  given  off,  to  be  equally  divided  between  my  five  daughters^ 
to-wit,  naming  them,  and  I  give  the  same  to  them  and  the  heirs  of 
their  bodies." 

The  11th  item  is  as  follows:  *'It  is  further  my  wish  and  will  that 
if  any  one  of  my  daughters,  named  in  this,  my  will,  shall  die  and 
have  no  heirs  of  her  body,  such  part  as  she  or  the  heirs  of  her  body 
would  be  entitled  to  under  this  will,  I  want  in  such  event,  the  por- 
tion that  would  be  given  to  any  one  that  may  die,  as  aforesaid^  to 
go  to  the  remaining  daughters  and  the  heirs  of  their  bodies," 

The  12th  item  provides:  "That  should  any  more  than  one  of  my 
daughters  die.  having  no  bodily  issue,  that  her  share  shall  be  divided 
as  named  in  tlie  11th  section  of  this  will,"  &c. 

Article  I,  section  8,  chapter  63,  General  Statutes,  provides:  "All 
estates  heretofore  or  hereafter  created,  which,  in  former  times* 
would  have  been^deemed  estate  in  tail,  shall  henceferth  be  held  to  be 
estates  in  fee-simple,  and  every  limitation  on  such  an  estate  shall  be 
held  valid,  if  the  same  would  be  valid  when  limited  upon  an  estate 
in  fee-simple." 

The  10th  item,  supra,  by  apt  words  wills  to  the  five  daughters 
such  estate  as  would,  at  the  common  law,  be  an  estate  tail,  which  is, 
by  the  statute,  supra,  converted  into  a  fee-simple  title. 

The  said  statute  also  provides  that  "every  limitation  placed  upon 
such  estate  shall  be  held  valid,  if  the  same  would  be  valid  when 
limited  upon  an  estate  in  fee-simple." 

The  limitation  placed  upon  the  devise  by  the  11th  item  of  the 
will  would  be  valid  as  a  defeasance  if  an  estate  in  fee-simple  had 
been  devised  by  so  many  words  to  the  fivedaughters;  hence,  thellth 
item  is  a  valid  limitation  upon  the  estate  devised,  which  the  law 
converts  into  a  lee-simple  estate.  Now  the  lOth  item  of  the  will 
having,  as  matter  of  law,  devised  to  the  fi^ve  daughters  a  fee-simple 
estate,  to  take  effect  on  the  death  or  marriaige  of  their  mother,  and 
the  11th  item  having  made  such  estate  defeasible  upon  either  one  of 
the  daughters  dying  without  heirs  of  her  body,  and  which  expres- 
sion, as  is  shown  by  the  12th  item,  supra^  means  issue,  and  whicb 
limitation  makes  the  fee-simple  estate  defeasible  upon  the  happen- 
ing of  the  contingency  of  dying  without  issue.  Daniel  v.  Thomp- 
Thompson,  14  B.  M.,  707. 

The  question  arises,  to  what  time  does  the  defeasance  relate?  It 
seems  clear  that  the  defeasance  relates  to  time  of  the  death  or  mar- 
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Tia^e  of  the  mother.  That  is  the  time  fixed  for  the  remainder  inter- 
•est  of  the  daughters  to  take  effect.  And  the  11th  item  expressly 
provides,  "that  if  any  one  of  my  daujrhters  shall  die  and  have  no 
neirs  of  ner  body,  such  part  as  she  or  the  heirs  of  her  body  would  be 
entitled  to  under  this  will,"  <fec.  The  expression  would  be  entitled 
to,  under  this  will,  clearly  refers  to  the  death  of  any  one  of  the 
-daughters  at  the  time  that  the  estate,  in  remainder,  was  to  talce  ef- 
fect. Besides,  ihe  testator  excluded  his  son  from  any  share  of  his 
-estate  upon  the  prround  that  he  had  already  amply  provided  for 
him,  and  that  he  would  not  be  entitled  to  any  other  distributable  in- 
terest in  his  estate;  but  his  daugrhters  living  at  the  time  the  remain- 
-der  interest  was  to  take  effect,  would  be  entitled  to  such  interest. 
Hence,  the  provision  in  the  11th  item  that,  if  at  the  time  that  his 
•daughters  would  be  entitled  to  their  respective  interest  under  the 
will,  any  one  of  them  should  have  theretofore  died  without  heirs  of 
her  body,  her  share  should  go  to  the  survivors.  So  it  seems  clear  that 
Ihe  dying  without  heirs  of  the  body  refers  to  the  time  that  the  re- 
mainder interest  took  effect.  And  the  remainder  interest  having 
taken  effect,  and  Nancy  Allen  having  sold  her  portion  to  the  appei- 
ieeaftersaid  interest  took  effect,  she  took  an  absolute  estate  in  the 
land,  which  was  not  defeated  by  her  subsequent  death  without  heirs 
of  her  body. 

The  judgment  is  affirmed. 


Sullivan  v.  Commonwealth. 
(Filed  Feb,  20,  1892— A"o^  to  be  reportedA 

Criminal  law — Imiruction  concernivg  right  of  a  son  to  liejend  his  father — On 
the  trial  of  appellant  for  the  mnrder  of  Brashears,  it  appears  that  appel- 
lant, his  father  nnd  the  deceased  were  eu^a^ed  in  a  difficalty  at  the  time  of 
the  homicide.  The  court  instructed  the  jnry  concerning  the  right  of  the 
«on  to  use  reasonable  and  necessary  force  to  defend  his  father;  an  instruc- 
tion wae  also  £^iven  that  if  the  father,  not  in  his  own  defense,  made  a  violent 
assault  on  the  deceased,  then  the  son  had  no  right  to  strike  and  kill  the  de- 
ceased in  defense  of  his  father,  unless  before  such  striking  and  killing  the 
father  had  abandoned  the  conflict,  and  the  deceased,  after  such  abandon- 
ment, attacked  the  father,  Ac.  //^'/t/— That  the  jury  should  have  been  fur- 
ther instructed  that  if  the  father  had  abandoned  the  conflict,  by  reason  of 
his  havinj?  been  disabled  by  the  deceased,  and  the  son  had  reasonable  grounds 
-for  believing  that  the'deceased,  after  such  disabling  of  the  father,  was  abont 
to  continue  the  attack  upon  him,  «fcc.,  then  the  son  had  the  right  to  strike  the 
deceased  in  defense  of  the  father.  The  jury  should  also  have  been  in- 
structed concerning  the  right  of  the  father  to  come  to  the  assistance  of 
his  son. 

L.  W,  Bobertson  and  Wadsworth  <fe  Son  fir  appellant. 

W.  J.  Hendriek  and  R.  Reid  Rogers  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  convicted  and  sentenced  to  the  penitentiary  for 
the  term  of  two  years  for  killine:  Tom  Brashears. 

Tom  Brashears  was  the  proprietor  of  a  tobacco  warehouse  in  Ma- 
son county,  Kentucky,  and  was  putting  up  tobacco  therein.    It  ap- 
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pears  from  the  evidence  that  Gus  Sullivan,  father  of  the  appellant, 
had  housed  his  crop  of  tobacreo  in  the  warehouse  and  had  prized  it 
therein  and  shipped  it  to  Cincinnati  for  sale;  that  Tom  Brashear^ 
contemplated  {roin^  to  Cincinnnti  on  a  certain  day  to  sell  his  to- 
bacco, and,  the  day  before  he  was  to  start,  he  sent  word  to  Gus  Sulli- 
van to  come  to  the  warehouse  and  see  him  about  selling  his  tobaoea 
while  in  Cincinnati.  Accordino:ly,  the  next  morning  Gus  SuUivao 
went  to  the  warehouse  to  see  Brashears  about  sellint^  the  tobacco, 
and  the  appellant  went  with  him;  that  the  purpase  of  the  appel- 
lant, in  ffoinjr,  was  to  go  on  further  to  look  at  a  certain  farm  that  he 
was  contemplating  renting,  and  Gus  Sullivan,  the  father,  wasgoin^ 
with  him  to  look  at  the  larm. 

On  getting  to  the  warehouse  they  had  a  friendly  greeting  with 
Brashears,  and  after  remaining  a  while,  and  Brashears  not  opening^ 
up  the  subject  of  the  sale  of  the  tobacco,  and  Gus  Sullivan  thinking- 
it  was  his  place  to  do  so,  started  away,  telling  the  appellant  to  come 
on.  But  Brashears  just  then  said,  *' what  about  that  tobacco,"  and  Gtw 
Sullivan,  understanding  his  reference,  said  "get  10  cents  per  pound  for 
it  if  you  can  ;  if  you  can't  get  that  much,  do  the  best  you  can  with 
it,"  &c.  Brashers  then  said,  **the  boys  say  that  you  told  I  had  pre- 
vented you  getting  11  cents  lor  the  tobacco,  and  if  you  said  it,  you 
told  a  damned  lie,"  Sullivan  replied  that  he  did  not  say  that.  Bra- 
shears then  said,  "you  are  a  damned  gray-haired  lying  son-of-a- 
bitch."  Sullivan  said,  "if  you  are  going  to  talk  to  me  that  way  come 
out  of  your  warehouse,"  and  went  out,  and  Brashears  followed  until 
he  got  to  a  walking  cane  that  the  appellant  had  brought  in  the  ware- 
house, and  which  he  had  set  up  against  a  post.  Brashears,  when  he 
got  the  cane,  turned  upon  the  appellant  and  struck  him  upon  the 
arm  with  it.  Then  appellant  got  a  large  shovel,  with  which  he 
warded  off  other  blows.  Just  then  Gus  iSullivan  returned,  and  Bra- 
sheare  struck  him  on  the  left  temple  with  the  cane,  cutting  a  gash 
to  the  bone  and  about  two  fingers  wide  and  two  and  a  half  inches 
long,  which  blow  knocked  him  down  and  rendered  him  uncon- 
scious for  a  while.  Upon  Brashears  striking  Gus  Sullivan,  and 
knocking  him  down,  the  appellant  struck  him  on  the  head  two- 
blows  with  the  shovel,  knocking  him  down  and  rendering  hiii> 
senseless,  from  which  he  did  not  recover  and  djied  in  a  few  hours. 
The  appellant  was  about  to  strike  another  Llow  and  was  prevented 
by  a  by-stander.  'J'he  foregoing  facts  are  proven  by  the  appellant 
and  his  father,  which  are  very  well  substantiated  by  others. 

Instruction  No.  4  told  the  jury  that  if  the  appellant  believed,  and 
had  reasonable  grounds  tu  believe,  at  the  time  he  struck  and  killed 
Brashears,  that  he  (Brashears)  was  then  and  there  about  to  kill  or 
infi'ct  great  bodily  harm  upon  the  appellant's  father,  (Jus  Sullivan, 
and  the  appellant  only  used  such  force  and  means  as  reasonably  ap- 
peared to  him  to  be  necessary  to  arrest  such  real,  or  to  the  appellant 
apparent,  danger,  they  should  acquit,<&c.  Instruction  No.  5  told  the 
jury  that  if  Gus  Sullivan,  not  being  in  real  or  apparent  danger  of 
violence  at  the  hands  of  said  lirashears,  made  a  violent  and  danger- 
ous assault  upon  Brashears,  then  the  appellant  had  no  right  to  strike 
and  kill  Brashears  in  the  defense  of  his  father,  unless,  before  such 
interference  on  the  part  of  the  appellant,  the  father  had  abandoned 
the  conflict,  and  Brashears,  after  such  abandonment,  attacke<l  him 
in  the  manner  indicated,  &c. 

The  appellant  asked  the  court  to  insert  in  the  instruction  that  if 
Gus  Sullivan  ceased  the  conflict  by  reason  of  having  been  disabled 
by  Brashears,  and  the  appellant  believed,  and  had  reasonable  grounds 
to  believe,  that  Brashears,  alter  such  ceasing,  was  about  to  attack 
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Gus  Sullivan  in  the  manner  indicated,  &c.  The  court  refused  to  give 
the  addendum.    But  it  should  have  been  given. 

The  appellant  asked  the  court  to  give  substantially  the  same  in- 
struction as  No.  5  in  reference  to  Gas  Sullivan  having:  the  ria:ht  to 
come  to  aasistance  of  the  appellant.  The  appellant  was  entitled  to 
that  instruction,  leaving  off  the  addendum  asked  for,  because  it  was 
important  for  him  to  show  that  Gus  Sullivan's  coming  to  the  place 
of  conflict,  going  on  between  him  and  Brashears,  was  for  a  lawful 
purpose,  and  not  for  the  unlawful  purpose  of  assisting  his  son  in  a 
wrong. 

The  case  is  reversed,  and  a  new  trial  is  awarded  the  appellant, 
with  instructions  to  the  lower  court  to  proceed  therein  consistently 
with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


STEINHARTER  V,   WOLFSTEIN  &  CO. 

(Filed  Feb.  3,  1892.) 

1.  Attachments — Res  adjudicata — Where  a  creditor  on  the  same  day  sues 
his  debtor  in  different  courts  upon  separate  and  distinct  debts,  allejf^iug  the 
same  f^roands  of  attachment  in  each  case,  a  judgment  discharging  the  at- 
tachment in  one  case  is  not  a  bar  to  the  attachment  in  the  other,  althoagh 
the  evidence  in  the  two  cases  be  exactly  the  same.  While  the  same  provis- 
ional remedy  is  sought  in  each  case  and  upon  the  samo  ground,  the  two 
actions  are  not  for  the  same  thing. 

2.  Af^peals — Uniformity  in  aecisions  required— \s\iQXQ  this  court  has  affirmed 
a  judgment  discharging  an  attachment  it  will  not  in  another  case  against 
the  same  debtor  upon  exactly  the  same  evidence  affirm  a  judgment  sustain- 
ing an  attachment.  While  in  the  former  case  this  court  may  have  given 
weight  to  the  judgment  of  the  lower  court,  the  rule  requiring  uniformity 
and  stability  in  the  decisions  of  courts  demands  that  upon  the  same  issue 
and  the  same  evidence  the  judgments  of  this  court  should  accord. 

3.  Bilts  and  notes— Discounting  of  note  in  another  State— k  note  negotiable 
and  payable  at  a  chartered  bank  in  this  State  does  not  become  a  bill  of  ex- 
change in  this  State  by  boing  discounted  to  a  bank  in  another  State, 
although  it  would  be  regarded  as  a  bill  of  exchange  under  the  laws  of  that 
State;  and,  therefore,  the  liability  in  this  State  of  the  endorser  of  such  a 
note  is  that  of  a  mere  assignor. 

4.  Assignment  of  note-- Attachment  befoie  debt  matures — The  assij^-nor  of  a  note, 
whose  liability  arises  only  after  due  diligence  by  the  assignee  in  prosecuting 
the  obligors,  is  not  a  creditor  or  a  surety  of  the  obligors,  or  jointy  liable 
with  them,  and,  therefore,  is  not  entitled  to  an  attachment  against  them 
under  section  237  of  the  Code,  which  provides  for  an  action  in  equity  for 
indemnity,  and  for  an  attachment  before  a  debt  matures.  And  if,  after  in- 
stituting such  an  action,  he  acquires  a  right  of  action  by  paying  off  the 
notes,  it  can  only  be  arserted  in  an  original  action.  Having  no  cause  of 
action  when  the  suit  was  instituted,  there  is  nothing  to  amend. 
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J.  F.  A  C.  H.  Fisk  for  appellant. 
Cleary  &  Hamilton  for  appellees. 
Appeal  from  Kenton  Chancefry  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

The  appellees  sued  appellant  in  the  Kenton  Circuit  Court  upon  a 
debt  past  due  and  obtained  an  attachment,  upon  the  ground  that  the 
appellant  was  about  to  sell  or  dispose  of  his  property,  with  the  fraud- 
ulent intent  to  cheat  his  creditors.  On  the  same  day  appellees  in- 
stituted an  action  in  the  Kenton  Chancery  Court  for  indemnity  on 
account  of  their  alleged  liability  as  indorsers  for  appellant  on  two 
notes  executed  by  him  to  them,  payable  at  the  Covington  City  Na- 
tional Bank,  in  Covington,  Ky.,  and  which  they  had  discounted  and 
indorsed  to  a  bank  in  Cincinnati,  Ohio.  Neither  of  the  notes  were 
due  when  suit  was  brought.  Appellees  in  this  action  allied  the 
same  grounds  for  attachment  alleged  by  them  in  the  suit  in  the  cir- 
cuit court.  The  attachments  in  the  two  cases  were  levied  on  the 
same  property.  In  each  case  appellant  controverted  the  grounds  of 
attachment. 

In  the  circuit  court  the  attachment  was  discharged,  and  upon  ap- 
peal to  this  court  that  judgment  was  affirmed.  The  decision  of  the 
case  in  the  chancery  court  was,  as  the  record  show\s,  held  up  to  await 
the  rtsult  of  the  appeal,  and,  after  the  affirmance,  the  appellant 
pleaded  the  circuit  court  Judgment  as  a  bar  to  the  further  prosecu- 
tion of  the  attachment. 

Upon  the  trial  of  the  attachment  the  evidence  heard  in  the  circuit 
court  was  read  and  was  the  only  evidence  in  the  case.  The  appellees, 
pending  the  action,  paid  the  two  notes,  and  set  up  the  fact  by 
amended  petition.  The  chancellor  rendered  judgment  against  the 
appellant  for  the  amount  of  the  two  notes  and  sustained  the  at- 
tachment.   From  that  judgment  this  appeal  Is  prosecuted. 

That  the  judgment  of  the  circuit  court  is  not  a  bar  to  the  action  in 
the  chancery  court  is  clear.  The  distinction  between  the  eases  cited 
by  counsel  and  the  case  we  are  considering  is  obvious.  In  the  cases 
cited  the  plea  of  res  adjudicata  was  sustained,  because  the  case  ad- 
judged and  that  under  consideration  involved  the  same  subject- 
matter.  But  the  two  actions  here  are  not  for  the  same  thing.  True, 
in  each  the  same  provisional  remedy  is  sought  and  upon  the  same 
ground.  But  these  remedies  are  merely  ancillary  to  the  action,  and 
are  authorized  in  certain  contingencies,  simply  for  the  purpose  of 
securing  the  plaintiff  in  the  judgment  he  may  obtain,  and  the  mere 
fact  that  he  has  failed  to  sustain  his  attachment  in  one  case  can  not 
affect  his  right  to  an  attachment  in  another  case.  The  attachment 
pertains  to  the  remedy,  not  to  the  right  of  action.  In  the  one  case 
the  attachment  may  fail  for  the  want  of  evidence,  while  in  the  other 
there  may  be  abundance  of  evidence  to  sustain  it. 

Counsel  virtually  concedes  the  question  when  he  says  that  if  there 
had  been  additional  evidence  to  that  heard  by  the  circuit  judge  the 
rule  might  be  different.  The  fact  that,  in  this  instance,  the  evidence 
was  the  same  in  both  cases  can  not  affect  the  rule. 

It  is  true  that  where  there  are  two  cases,  the  issue  and  the  evidence 
in  each  being  the  same,  and  one  case  is  tried  by  one  court  and  the 
other  by  another  court,  and  the  two  courts  arrive  at  different  conclu- 
.sions,  one  must  be  wrong.  But  this  is  because  judge's,  like  other 
men,  will  some  times  err,  and  affords  no  reason  for  establishing  an 
abitrary  rule  making  the  judgment  of  the  court  deciding  the  firat 
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-case  conclusive  upon  the  court  in  the  trial  of  the  second  case.  But 
we  are  of  opinion  that  upon  the  facts  the  Judg;ment  sustaining  the 
attachment  can  not  he  sustained. 

As  we  have  said,  the  case  tried  by  the  circuit  court  was  before  us 
■on  appeal  and  we  then  held  that  the  evidence  sustained  the  court  in 
discharging  the  attachment.  We  have  now  a  case  tried  upon  the 
identical  evidence,  upon  the  same  issue  we  had  before  us  when  we 
held  that  the  circuit  court's  judgment  upon  the  facts  was  right.  We 
have  the  record  of  that  case  and  the  opinion  before  us.  The  record 
is,  by  consent  of  the  parties,  the  evidence  which  we  are  called  upon 
to  read— there  is  no  other  evidence  before  us— and,  though  we  held 
upon  the  other  appeal  that  the  evidence  was  not  sufficient  to  sustain 
the  attachment,  we  are  now  asked  to  reverse  our  ruling,  and  to  hold 
that  the  evidence  is  sufficient.  We  still  think  our  opinion  in  the 
former  case  is  sustained  by  the  facts. 

Whether,  in  our  determination,  we  respected  and  gave  weight  to 
the  opinion  of  the  lower  court  or  not,  the  rule  requiring  uniformity 
and  stability  in  the  decisions  of  courts,  demands  that  upon  the  same 
issue  and  the  same  evidence  the  judgments  of  this  court  should  ac- 
cord. We  are  of  opinion  that  the  evidence  was  not  sufficient  to 
■sustain  the  attachment,  and  it  should  have  been  discharged. 

The  attachment  should  have  been  discharged  for  another  reason,  a 
reason  which  defeats  the  appellees'  right  of  action.  Section  287  of 
the  Civil  Code  provides,  that  ** before  a  debt  or  liability  upon  a  con- 
tract becomes  due  or  matures,  an  equitable  action  for  indemnity  may 
be  brought  by  a  creditor  against  his  debtor;  by  a  surety  against  his 
principal;  or  by  one  who  is  jointly  liable  with  another  for  such  debt 
or  liability  against  the  latter,  *  *  *  if  there  exist  against  the  de- 
fendant any  of  the  grounds  for  attachment,  which  are  mentioned  in 
subsections  3,  4,  5,  6,  7  and  8  of  section  194." 

It  must  be  conceded  that  if  the  appellees  had  a  remedy,  they  de- 
rived it  from  this  statute.  No  such  remedy  existed  at  common  law, 
or  as  a  subject  of  equity  juried ict ion,  independtmt  of  the  statute. 
The  notes  were  made  payable  at  a  national  bank  in  Kentucky,  and 
if  they  had  been  indorsed  by  the  appellees,  and  discounted  to  that 
bank,  or  any  otiier  chartered  or  national  bank  in  this  State,  they 
would  then,  by  virtue  of  our  statute,  have  been  placed  on  the  foot- 
ing of  foreign  bills  of  exchange,  and  the  ar)pellees  as  indorsers  would 
have  been  jointly  liable  with  the  appellant  to  the  bank  for  their  pay- 
ment. In  that  case  appellees  might  have  availed  themselves  of^the 
provisions  of  the  Code. 

Though  discounted  to  a  bank  in  Ohio  the  notes  did  not  thereby 
become  bills  of  exchange  in  this  State.  The  liability  of  the  indorsers 
here  was  simply  that  of  assignors — a  secondary  liability  arising  only 
«fter  due  diligence  in  prosecuting  the  obligors.  They  were  neither 
<Teditors  nor  sureties  of  the  appellants,  nor  jointly  liable  with  them. 
It  is  insisted,  however,  that  by  the  laws  of  Ohio  the  notes,  upon  be- 
ing indorsed  to  the  Ohio  bank,  become  bills  of  exchange. 

Admitting  that  the  Ohio  law  was  proven,  still,  when  the  parties 
appeal  to  the  courts  of  this  State,  upon  a  contract  to  be  performed 
here,  our  laws  control  and  tix  the  status  of  the  parties.  But  there 
was  no  proof  of  the  laws  of  Ohio. 

As  the  appellees  were  neither  creditors,  sureties,  or  jointly  liable 
with  the  appellant,  they  had  no  cause  of  action.  A  cause  of  action 
•defectively  stated  may  be  amended.  But  where  no  cause  of  action 
is  stated,  there  is  nothing  to  amend. 

In  Bamberger  v.  Mouyan,  11  Ky.  Law  Rep.,  851,  this  court  held 
that  if  a  surety,  after  instituting  suit  for  indemnity,  pays  the  debt. 
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he  irjHy  set  up  the  fact  by  amended  petition,  that  the  amendment 
does  not  chang^e  the  cause  of  action.  But  there  a  cause  of  action  ex- 
isted, there  was  somethinji:  to  amend.  Here  the  appellees  had  no 
cause  of  action.  If  they  subsequently  acquired  a  right  of  action  by 
payinjif  off  the  notes,  it  could  Only  be  asserted  in  an  original  suit* 
The  demurrer  to  the  original  petition  should  have  been  sustained. 
The  amended  petition  should  not  have  been  allowed. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  direc- 
tions to  discharge  the  attachment  and  dismiss  the  appellees'  petition 
and  amended  petition. 


Triplett  v.  Mays. 
{Filed  March  23,  1802.) 

1.  Fixtures — The  qnestion  whether  chattels  are  to  be  regarded  as  fixtures 
depends  less  upon  the  manner  of  their  annexation  to  the  freehold  than 
upon  their  nature  and  their  adaptation  to  the  purposes  for  which  they  are 
to  be  used.  And  as  between  vendor  and  yendee  the  intention  of  the 
partiert  is  one  of  the  tests  to  be  applied. 

2.  Same — Chattels  annexed  to  the  freehold  which  are  essential  to  its  enjoy 
ment  pass  with  the  land,  althou{;h  not  mentioned  iu  the  deed. 

3.  Same — Chattels  which  have  become  fixtures  may  cease  to  be  such  by 
being  severed  from  the  laud.  And  so  far  as  the  lef^al  effect  is  concerned  it 
matters  not  whether  the  severance  was  caused  by  the  act  of  God  or  of  man. 

A  distillery  was  burned  and  the  metal  part  of  the  machinery  was  thus 
broken,  damaged  and  disconnected  from  the  ground,  so  as  to  be  of  no  value 
except  as  old  iron.  After  the  fire  the  land  was  sold  to  one  -who  purchased  it 
with  the  intention  to  excavate  and  sell  the  sand  from  i^  and  then  use  it  for 
building  lots.  Hehi — That  the  old  iron  on  the  ground  did  not  pass  to  the 
vendee. 

J.  A.  Dean  for  appellant. 

Feland,  Johnson  &  Feland  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Yost. 

The  J.  T.  Wel'^h  Distilling  Company  owned  a  lot  of  ground  near 
Ovvensboro  on  which  it  had  erected  and  operated  a  distillery  in  which 
it  had  used  certain  machinery,  consisting  of  a  .steam  engine,  fly 
wheel,  boiler,  <&c.  The  building  was  consumed  by  lire  and  the  metal 
part  of  the  machinery  was  thus  broken,  damaged  and  disconnected 
from  the  ground.  The  company  ceased  to  use  the  premises  for  any 
purpose,  removed  the  boiler  and  afterwards  sold  the  lot  to  the  ap- 
pellee without  reserving  the  machinery  or  mentioning  it  in  the  con- 
veyance. After  the  deed  was  naade  the  appellant  had  this  property 
removed  from  the  lot,  and  the  appellee  brought  this  action  against 
him  for  its  specific  recovery,  and  damages  for  its  detention.  The  law 
and  facts  were  submitted,  to  the  court,  and  a  judgment  was  rendered 
against  the  appellant. 

The  evidence  conduces  to  show  that  the  engine  had  been  bolted  to 
wooden  sills,  which  had  rested  on  a  brick  foundation.  These  sills 
had  been  destroyed  by  the  lire,  and  the  weight  of  the  fly  wheel  had 
careened  the  engine,  tearing  it  loose  and  disconnecting  it  from  the 
foundation,  which  had  partly  fiUlen,  the  bricks,  which  had  formed 
it,  lying  scatted  about  on  the  ground. 
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The  question  is,  did  the  title  to  the  old  iron  pass  to  the  appellee 
with  the  land? 

To  determine  the  irremovable  character  of  a  fixture,  several  tests 
are  applied.  First.  Was  there  a  real  or  constructive  annexation  of 
the  property  to  the  realty,  or  to  something  appurtenant  thereto  at 
the  time  Of  the  conveyance?  Second.  Was  there  a  fitness  or  adapta- 
tion of  the  articles  to  the  uses  or  purposes  of  the  realty  with  which 
it  is  connected?  Third.  Was  it  the  intention  of  the  party,  making 
the  annexation,  that  the  chattels  should  become  a  permanent  acces- 
sion to  the  freehold? 

Where  there  is  any  doubt  about  the  character  of  the  property,  we 
may  add  a  fourth  test,  and  that  is,  was  it  the  intention  of  the  vendor 
to  sell,  and  the  vendee  to  buy,  the  articles  with,  and  as  a  part  of,  the 
realty? 

The  question  whether  chattels  are  to  be  regarded  as  fixtures  de- 
pends less  upon  the  manner  of  their  annexation  to  the  freehold  than 
upon  their  nature  and  their  adaptation  to  the  purposes  for  which 
they  are  to  be  used. 

Chatti'ls  annexed  to  the  freehold,  which  are  essential  to  its  enjoy- 
ment, will  pass  with  the  land,  although  not  mentioneii  in  the  deed, 
is  the  general  rule  laid  down  in  Clove  v.  Lambert,  78  Ky.,  224. 

The  fact  to  be  ascertained  is  not  whether  the  chattels  have  been  at 
some  time  in  the  past  so  annexed  to  the  realty  as  to  become  a  part  of 
it,  but  what  is  their  condition  at  the  time  of  the  sale?  Are  they  so 
joined  to  the  land  then?  And  if  so,  are  they  essential  to  its  enjoy- 
ment? 

That  the  engine  and  its  appurtenances  were  fixtures  when  they 
were  used  to  run  the  distillery  does  not  make  their  ruins  a  part  of 
the  realty  forever,  although  they  are  unfit  for  any  use  except  as  old 
iron. 

The  absolute  right  to  sever  fixtures  is  unquestionably  inherent  in 
the  full  dominion  over  the  land  w^hich  its  ownership  confers.  The 
land  owner  may,  therefore,  re-impress  the  character  of  personalty 
upon  chattels  which  had  become  fixtures,  and  so  far  as  the  legal  ef- 
fect is  concerned  it  matters  not  whether  the  severance  was  caused  by 
the  act  of  God  or  man,  it  changes  the  character  of  the  property  from 
real  to  personal,  irrespective  of  the  means  by  which  it  was  accom- 
plished. 

Under  the  rules  here  given  did  the  properly  sued  for  pass  with  the 
land?  We  think  not.  The  evidence  shows  that  the  engine  and  its 
appurtenances  were  neither  really  nor  constructively  annexed  to  the 
land,  for  they  were  capable  of  being,  and,  in  fact,  were  removed 
without  material  or  any  injury  to  the  articles  themselves  or  the  free- 
hold or  premises.  5  Lawson's  Rights  and  Remedies,  section  2893; 
Tyler  on  Fixtures,  678. 

It  is  further  shown  that  the  vendor  bought  the  land  to  excavate 
and  sell  the  sand  from  it,  and  then  use  ii  for  building  lots.  The 
ruins  of  the  machinery  of  the  distillery  which  were  valueless,  except 
as  old  iron,  was  certainly  not  adapted  to  the  uses  for  which  the  land 
was  bought,  nor  necessary  to  its  enjoymetit. 

It  can  not  be  assumed  that  the  Welch  Distilling  Company  intended 
that  the  machinery  should  become  a  permanent  accession  to  the  land 
or  remain  there  any  longer  than  the  premises  were  used  by  it  as  a 
distillery. 

It  was  certainly  not  the  intention  of  the  company  to  sell  the  old 
iron  with  the  land,  for  Welden,  its  general  manager,  swore  that  he  . 
refused  to  consent  to  this,  and  the  ap|)ellant,  its  president,  refused  to 
sign  the  deed  unless  it  was  specially  reserved. 
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We  hold  that  the  title  to  these  chattels  did  not  pass  simply  by  a 
sale  of  the  laud,  as  in  their  condition  they  formed  no  part  of  the 
realty. 

The  Judgment  is,  therefore,  reversed,  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


SUPERIOR  COURT  ABSTRACTS. 


Mbanb  v.  Bakeb^s  adm^bs,  4kc. 

Filed  March  lf>,  1892.    Appeal  from  Christian  Circuit  Court.    Opinion  of 

the  court  by  Jud^e  Barbour,  reversing. 

\,  Judgment  against  the  evidence — The  judgment  of  the  chancellor  rejecting 
the  claim  of  a  grandfather  against  the  estate  of  his  deceased  grandson,  for 
boarding  the  grandson  for  nine  years,  is  against  the  weight  of  the  evidence 
and  must  be  reversed. 

2.  Proof  of  contract  to  pay  board — The  mere  statement  of  the  f^randsou  to 
third  parties  that  he  was  boarding  with  his  grandfather  and  was  fo  pay  a 
certain  sum  per  month,  and  that  he  owed  his  grandfather  for  board,  are  not 
proof  of  a  contract,  but  such  statements,  coupled  with  the  admitted  fact 
that  he  did  eat  and  sleep  at  his  grandfather's  house,  are  sufficient  to  enable 
the  20urt  to  say  that  there  was  a  contract.  But  there  is,  in  addition  to  such 
evidence,  the  testimony  of  a  witness  who  heard  the  contract  made. 

James  Breathitt  and  Harry  Ferguson  for  appellant;  J.  L.  Sanders  and  C. 
H.  Bush  for  appellees. 

Alfobd's  adm^bv.  City  of  Stanfobd. 

Filed  March  16,  1892.    Appeal  from  Lincoln  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Pat-ties  to  actions — Action  for  permanent  injury  to  real  property — Where  an 
Injury  to  real  property  merely  affects  the  present  enjoyment  of  the  prop- 
erty the  tenant  may  sue.  and  nved  not  show  title  in  himself  beyond  the  bare 
possession.  But  when  the  injuty  is  of  a  permanent  character,  the  rever- 
sioner may  maintain  an  action  therefor. 

As  the  petition  in  this  case  allef^es  that  the  injury  complained  of,  which 
resulted  from  the  act  of  the  defendant  in  raising  a  pavement  above  the 
proper  grade,  is  **of  a  permanent  nature  and  damage  to  the  inheritance." 
the  right  of  action  is  in  the  heirs  and  not  in  the  administrator  of  the 
owner,  who  was  in  the  possession  when  the  wrong  was  committed. 

2.  Trustee  proper  person  to  sue  for  injury  to  trust  property — Ordinarily  the 
trustee  having  the  legal  title  is  the  proper  person  to  sue  for  any  injury  done 
to  the  trust  property. 

Even  if  the  damages  in  this  case  could  be  separated  and  the  court  could, 
in  the  trial,  confine  the  administrator's  right  of  recovery  to  the  injury  done 
to  the  intestate*s  possession,  the  petition  shows  no  ri^ht  of  action  in  the 
administrator,  as  the  property  was  held  in  trust  for  the  intestate,  and  the 
extent  of  the  trust  not  being  shown,  this  court  can  not  assume  that  the 
trustee^s  powers  ended  with  the  death  of  the  intest/ite,  and  that  he  onuld  not 
sue  for  an  injury  done  to  the  property  while  she  was  alive. 
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8.  Patiifs  to  <7/»/^^/j ^Parties  can  not  be  made  appellants  by  the  mere- 
iniertion  of  their  names  in  the  statement  required  by  section  789>  Civil 
Code. 

George  M.  Davison  and  Miller  Jk  Owsley  for  appellant;  Hill  &.  McRoberts. 
for  appellee. 

ShABPS  y.  MULHOZiLAND. 

Filed  March  16, 1892.     Appeal  from  Lonisville  Law  and  Equity  Coart.    Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  affirming. 

A  vet bai promise  by  a  father  to  his  son^s  creditor  to  pay  the  sorCs  debt  if  the  cred- 
itor wonld  not  sne  on  the  debt,  but  take  the  80n*s  note  for  the  amonnt,  was 
a  promise  to  pay  the  debt  of  another  within  the  meaning  of  the  statate  of 
frauds  and,  therefore,  not  enforceable. 
F.  T.  Fox  for  appellant;  James  S.  Pirtle  for  appellee. 

VOLTZ  V.  TUTT,  &c. 

Filed  March  16,  1892.    Appeal  from  Wolfe  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Nnv  trial — The  appellant,  against-  whom  judgment  had  been  rendered 
by  default  in  a  county  other  than  that  in  which  he  resided,  filed  a  petition 
for  a  new  trial  alleging  that  he  employed  an  attorney  to  file  a  demurrer  to 
the  jurisdiction  of  the  court,  and,  if  necessary,  to  lepresent  him  in  the  de- 
fense of  the  case  on  its  merits.  That  this  attorney  was  unable,  on  account 
of  sudden  sickness,  to  attend  court  and  present  his  defense,  and  that,  de- 
pending upon  the  promise  of  his  attorney  to  notify  him  of  the  decision  of 
the  court  on  the  demurrer,  and  the  time  and  place  of  the  trial  on  its  merits,, 
he  did  not  himself  attend  at  the  term.  It  appears  that  a  demurrer  to  the 
jurisdiction  was  filed  and  overruled.  Held — That  there  was  a  manifest  lack 
of  diligence  on  the  part  of  appellant,  and  that,  therefore,  he  is  not  entitled 
to  a  new  trial. 

2.  A  petition  for  a  new  trial  upon  grounds  discovered  after  the  term  at  which, 
the  judgment  was  rendered  must  be  filed  not  later  than  the  second  term 
after  the  discovery. 

In  this  case  the  court  can  safely  assume  that  the  grounds  relied  upon  were 
discovered  before  the  filing  of  an  appeal  from  the  original  judgment,  and 
as  more  than  two  terms  of  the  court  passed  after  the  appeal  was  filed  before 
the  filing  of  the  petition  for  a  new  trial,  the  petition  was  properly  dismissed 
because  not  filed  in  time. 

Ira  Julian  and  Wood  and  Day  for  appellant;  J.  B.  White  for  appellees. 

BooTON  V.  Flotd  oounty. 

Filed  March  16,  1892.    Appeal  from  Floyd  Circuit  Court.    Opinion  of  the- 
court  by  Presiding  Judge  Yost,  affirming. . 

1.  fnterest—T\iB  court  properly  refused  to  allow  interest  prior  to  the  ren- 
dition of  the  judgment  as  that  relief  was  not  asked  for. 

2.  Piirtial  transcript — As  the  grounds  for  a  new  trial  do  not  appear  in  the 
record,  the  judgment  must  be  affirmed. 

8.  Ne7v  trial — More  than  two  trials  can  not  be  granted  to  a  party  upon  the- 
ground  that  the  verdict  was  not  sustained  by  the  evidence. 
T.  Y.  Fitzpatriok,  W.  J.  Hendriok  and  R.  Reid  Rogers  for  appellant. 

Commonwealth  v.  Hasbxsom  (Ko.  1). 

Filed  March  28, 1892.    Appeal  from  Fleming  Circuit  Court.    Opinion  of  the 

court  by  Judge  Brent,  affirming. 

Mandamus — If  the  county  judge  refuses  to  hear  a  proceeding  by  informa- 
tion to  compel  the  owner  of  property  to  list  it  for  taxation,  mandamus  will 
lie  to  compel  him  to  do  so.  But  the  mere  refusal  of  the  judge  to  hear  all 
the  evidence  that  may  be  offered  is  not  a  refusal  to  hear  the  case.    Whenever 
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the  proof  has  proceeded  far  eoou^h  to  enable  him  to  come  to  a  decision  he 
can  conclude  the  hearing  and  render  his  judgment;  and  if  he  has  abased  his 
discretion  the  remedy,  if  any,  is  by  appeal  and  not  by  mandamus. 

W.  J.  Hendrick  and  L.  J.  Moore  for  appellant;  Stone  &  Sudduth,  John  P. 
McCartney  and  W.  G.  Dearing  for  appellee. 

Common  WE  AiiTH  v  Habbebon  (No.  2). 

Filed  March  23,  1892.     Appeal*  from  Fleming  <5ircuit  Court,     Opinion  of  the 

court  by  Judtf-e  Brent,  affirmiLg. 

Mandamus  ngainst  county  judge — The  case  of  Cassidy  v.  Young,  13  Ky.  Law 
Rbf.,  512.  is  concluflive  of  this. 

W.  J.  Hendrick  and  L.  J.  Moore  for  appellant;  Stone  &  Sudduth,  John  P. 
McCartney  and  W.  G.  Dearing  for  appellee. 

Haven  &  Chase  Oil  Co.  v.  Jobdan. 

Filed  March  23,  1892.     Appeal  from  Barren  Circuit  Court.     Opinion  of  the 
court  by  Judge  Brent,  reversing. 

1.  Pleading — Lease — Under  a  lease  of  five  yearp,  giving  to  the  lessees  the 
exclnsive  right  upon  the  leased  premises  to  drill  and  develop  oil,  gas,  Jbc., 
and  stipulating  that  in  case  the  lessees  should  not  commence  operations 
within  twelve  months,  *Hhen  this  contract  may  be  terminated  upon  sixty 
days'  notice  by  either  party,"  the  lessees  may  recover  damages  for  the  acts 
of  the  lessor  in  refusing  to  permit  them  to  drill  for  oil,  and  in  permitting 
others  to  do  so  and  take  the  oil;  and  in  an  action  by  them  for  that  purpose, 
it  is  not  necessary  that  they  should  allege  in  their  petition  that  the  contract 
has  not  been  terminated  under  the  provision  giving  either  party  the  right  in 
a  certain  event  to  terminate  it.  It  is  sufficient  to  allege  facts  showing  that 
the  acts  complained  of  took  place  within  five  years  from  the  date  of  the 
lease.  If  the  contract  had  been  terminated  at  the  time  of  the  acts  com- 
plained of  that  is  matter  of  defense. 

2,  Rights  of  trespassers — A  derrick  erected  by  the  lessees  on  the  leased  prem- 
ises having  been  destroyed  by  the  lessor,  the  lessees  are  entitled  to  recover 
damages  therefor;  and  this  is  true  even  though  the  contract  had  been  ter- 
minated and  they  were  trespassers,  as  that  fact  gave  the  lessor  no  right  to 
destroy  the  derrick. 

W.  H.  Botts  and  H.  C.  Qorin  for  appellants;  Lewis  McQuown  for  appellee. 

K.  &  I.  Bbidoe  Co.  v.  Gbeooby,  &o. 

Filed   March  28,  1892.     Appeal   from   Jefferson    Court   of    Common   Pleas* 

Opinion  of  the  court  by  Judge  Brent,  affirming. 

Railroads — Injury  to  abutting  property — When  the  ordinary  operations  of  a 
railroad  over  the  streets  of  a  city  result  in  injury  to  abutting  property  the 
railroad  company  is  liable  in  damages  to  the  property  owners,  although  the 
road  was  operated  with  care.  But  the  injuries  for  which,  under  these  cir- 
cumstances, a  recovery  may  be  had  are  not  such  disadvantages  or  ineon* 
venieuces  as  are  usually  incident  to  property  from  mere  proximity,  but 
extend  to  a  partial  destruction  or  deprivation  of  the  common  and  necessary 
use  of  the  property. 

E.  F.  Trabue  and  Bullitt  &  Shield  for  appellant:  Stone  &  Sudduth  for 
appellees. 

L.  &  N.  R.  R.  Co.  V.  FoBD. 

Filed  March  28,  1892.     Appeal  from  Knox  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

Vef diet  against  eviuence — In  this  action  against  a  railroad  company  to  re- 
cover damages  for  the  killing  of  plaintiff's  horse  by  running  it  into  an 
open  culvert  across  the  railroad  track,  there  was  no  evidence  tending  to 
show  negligence  upon  the  part  of  defendant's  employes,  and  a  verdict  for 
plaintiff  should  have  been  set  aside  upon  the  ground  that  it  was  against  the 
evidence. 
Wilson  &  Rawlings  for  appellant;  Golden  k  Davis  for  appellee. 
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Gbiffin  y.  G03MAN. 

Filed   March  23,  1892.     Appeal  from  Palaski  Circuit  Court.      Opinion    of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Pnniipal  and  agent — Where  an  agent  for  the  collection  of  a  note  re- 
ceived lumber  in  payment  of  the  note,  and  without  authority  from  the 
principal  sold  the  lumber  to  one  whom  he  knew  to  be  insolvent,  he  is  respon- 
sible to  the  principal  for  the  value  of  the  lumber. 

2.  Instructions  to  jmy — In  civil  cases,  a  party  can  not  complain  that  the 
court  failed  to  instruct  the  jury  upon  a  particular  point  unless  6U3h  instruc- 
tion was  asked  by  him.  ^ 

0.  H.  Waddle  for  appellant;  Curd  &  Smith  for  appellee. 

f 

Tauneb  v.  Clabk. 

Cabteb  v.  McNutt,  tbustee. 

Filed  March  23,  1892.     Appeal  from  Liinooln  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Fraud — Neprcsentation  of  future  facts — A  statement  of  intention  merely 
can  not  be  a  misrepresentation  amounting  to  fraud,  but  the  statement  of 
matter  in  the  future,  if  affirmed  as  a  fact,  may,  as  well  as  a  statement  of  a 
fact  as  existing  at  present,  amount  to  a  fraudulent  misrepresentation. 

Where  persons  buy  unimproved  land  and  lay  it  off  into  blocks  and  town 
lots  and  sell  lots,  representing  that  they  will  make  certain  improvements, 
such  as  the  construction  of  streets,  street  railways,  iron  furnaces,  (fee,  those 
who  buy  lots  upon  the  faith  of  such  representatiois  may  defend  an  action 
for  the  purchase  price  upon  the  ground  that  the  vendors  have  failed  to 
make  good  their  representatiotus. 

2.  Same — Where  persons  are  induced  to  buy  town  lots  upon  the  exhibition 
by  the  vendors  of  certain  improvements  which  have  been  begun  by  them 
for  the  purpose  of  deceiving  the  public  and  not  with  the  intention  of  be- 
ing completed*  there  is  a  fraudulent  representation  of  existing  facts  which 
is  sufficient  to  enable  the  vendees  to  avoid  the  contract. 

S.  Conflict  of  laius — The  general  rule  is,  that  a  contract  valid  where  made  is 
valid  everywhere. 

While  a  contract  to  pay  a  reasonable  attorney's  fee  in  addition  to  interest 
on  a  note  would,  if  made  in  this  State,  be  usurious  and  not  enforceable, 
such  a  contract  made  in  another  State  will,  if  valid  there,  be  enforced 
here. 

W.  G,  Welch  and  M.  C.  Saufley  for  appellants;  Hill  &  McRoberts  for  ap- 
pellees.   • 

Feiohan,  kc,  V.  Jackson. 

Filed  March  28,  1892.  Appeal  from  Muhlenberg  Circuit  Court.  Opinion  of 
the  court  by  Judge  Barbour,  affirming,  Presiding  Judge  Yost  not  sitting. 
Guardian  and  ward — Where  a  ward  was  earning  enough  by  teaching  to 
maintain  and  clothe  herself,  the  guardian  should  not  have  permitted  her  to 
encroach  upon  the  principal  of  her  estate,  and  especially  should  he  not 
have  allowed  her  to  do  so  by  buying  goods  from  him  which  he  sold  to  her  at 
B  profit.  Therefore,  he  will  not,  after  applying  the  whole  of  the  income 
and  the  principal  of  the  ward's  personal  estate  to  the  payment  of  his  ac- 
count, be  allowed  to  subject  her  real  estate  or  hold  her  personally  liable' 
even  assuming  that  this  could  be  done  if  the  necessities  of  the  ward  had  re- 
quired the  advancements  by  the  guardian. 

Wm.  Lindsay  for  appellants  ;  W.  M.  Love  for  appellee. 
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Cabtt  v.   Gabtt. 

Filed  March  23,  1692.    Appeal  from  Pike  Gironit  Gonrt.    Opinion  of  the> 
conrt  by  Judge  Barbonr,  a£Brminfi:« 

1.  Divorce — Pleadings — In  an  action  by  the  hnsband  against  the  wife  for 
divorce,  upon  the  ground  of  adultery ,  general  allegations  are  not  anfiSoient;. 
the  petition  must  allege  the  name  of  the  paiticeps  criminis  and  the  partica- 
lars  of  time,  place  and  circumstance.  General  allegations  are,  howevery 
sufficient  when  founded  on  the  defendant's  pregnancy  without  access  of 
plaintiff,  or  venereal  disease  or  habitual  adultery. 

2.  Same — Evidence  of  adultery — The  evidence  relied  upon  to  entitle  the  hus- 
band to  a  divorce  upon  the  ground  of  the  wife's  adultery  is  too  vague  and 
indefinite  to  be  entitled  to  any  consideration,  and  besides  there  is  neither 
certificate  nor  proof  as  to  the  credibility  of  one  of  the  two  witnesses  whose' 
testimony  is  relied  on. 

Auxier  &  Roberson  for  appellant. 
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Beach  v.  Cummins'  ext'x. 

Beach's  adm'r  v.  Cummins'  ext'x. 

{Filed  Jan.  26,  l^%2— Not  to  be  reported.) 

1.  ^Evidence  sufficient  to  shtnv  existance  of  trust — The  evidence  in  this  case  iff 
snfficient  to  show  that  the  father  of  the  two  appellants  placed  (10,000  in  the 
hands  of  Dr.  Cnmmins  in  1866  to  hold  to  same  in  trust  for  them,  the  same 
to  be  divided  between  them  when,  in  the  trustee^s  opinion,  they  had  ceased 
to  be  dissipated. 

2.  Trusts — Limitation — As  the  fond  was  not  to  be  paid  over  to  the  appel- 
lants until,  in  the  trustee^s  opinion,  they  had  reformed,  and  as  the  trnstee 
was  to  be  charged  with  interest  on  the  fond,  the  trnst.was  an  express,  con- 
tinning  one  iu  favor  of  appellants,  and  the  statnte  of  limitation  did  not 
begin  to  run  against  the  claims  of  the  beneficiaries  of  sach  trusts  at  the 
death  of  the  father. 

8.  Evidmce — Proof  of  statements  of  deceased — The  trustee  having  died,  in  this 
suit  by  the  two  appellants  against  hi^  executrix  to  establish  the  existance  of 
the  trust,  and  recover  their  respective  shares  of  it,  each  appellant  was  a 
competent  witness  in  favor  of  the  other  to  prove  statements  of  the. deceased 
trustee  respecting  the  existance  of  the  trust  fund. 

Bodman  <&  Brown  and  Hargis  <&  Eastin  for  appellant. 

Helm  h  Bruce  and  J.  F.  Bullitt  &  Son  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  first  and  main  question  in  this  case  is,  whether  a  trust  fund 
was  ever  created,  and  if  its  existence  has  been  shown,  then,  next,, 
whether  the  claims  to  it  are  barred  by  limitation. 

56 
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The  appellant,  H.  H.  Beach,  brouprht  this  action  on  November  14, 
1885,  against  the  executrix  of  David  Cummins,  he  having  di«l  on 
April  14,  1883,  churning  that  his  father,  W.  D.  Beach,  who  died  Oe- 
tober  2, 1866,  and  who  was  also  the  father-in-la^  oT  Dr.  Cummins, 
had,  very  shortly  before  his  death,  placed  in  Cummins'  hands  $10,- 
000  in  trust,  the  interest  to  be  paid  to  the  father  during  his  life^  and 
the  fund  then  to  be  held  by  Cummins  for  H.  H.  Beach  and  hb 
brother,  Samuel  L.  Beach,  who  has  died  since  the  bringing  of  this 
action,  and  to  be  paid  over  the  one-half  to  each  of  them  whenever 
tho;^  ceased  to  be  dissipated,  and  were  capable,  in  the  trustee's  opin- 
ion, of  taking  care  of  it. 

November  24,  1885,  Samuel  L.  Beach  brought  a  like  suit;  but, 
upon  motion  of  Cummins'  executrix,  H.  H.  Beach  was  compelled  to 
and  did  make  his  brother  a  defendiint  to  his  action,  and  Samuel  L. 
Beach  then  set  up  his  claim  in  it  to  one-half  of  the  alleged  trust 
fund.  This  action  of  the  court  was  upon  the  idea  that  the  existence 
of  a  joint  trust,  or  but  one  subject  matter  was  involved,  and  that  one 
litigation  should  settle  it.  After  this  haa  been  done  the  court  dfc«- 
missed  the  suit  of  Samuel  L.  Beach,  and  whether  properly  so  we 
need  not  stop  to  inquire,  as  it  is  immaterial. 

Upon  the  final  hearing  the  lower  court  dismissed  the  petition  of 
H.  H.  Beach,  and  also  the  cross-petition  of  Samuel  L.  Beach,  hold- 
ing that  no  trust  was  ever  created,  and  if  it  had  been  time  would 
have  barred  the  claimants. 

They  testified  for  each  other,  and  it  is  urged,  although  each  gets 
an  equal,  severable  part  of  the  fund,  yet  that  there  is  such  a  unity  of 
Interest,  such  a  common  source  of  claiin,  as  renders  them  incompe- 
tent as  witnesses,  the  one  for  the  other,  and  to  permit  it  would  be  in 
violation  of  both  the  letter  and  spirit  of  our  statute,  and  an  evasion 
of  it. 

It  provides  that  no  person  shall  testify  for  himself  &s  to  any  verbal 
statement  of,  or  transaction  with,  or  act  done,  or  omitted  to  be  done, 
by  a  dead  person,  save  in  certain  cases  not  embracing  this  one.  The 
lower  court  admitted  the  testimony,  and  correctly,  so  we  are  inelfned 
to  think,  but  not  without  some  doubtl  Clearly  the  testimony  of  one 
of  the  claimants  as  to  the  conduct  and  conversation  of  Dr.  Cunj- 
mi!)S  is  not  admissible  for  himself,  and  from  the  nature  of  the  case 
it  is  difficult  to  confine  it  in  effect  to  the  other  claimant. 

He  should  not,  however,  be  deprived  of  the  testimony  and  cnn- 
sidering  the  modern  tendency  to  enlarge  the  domain  of  competent 
evidence,  and  that  our  statute  upon  the  subject  was  evidently  en- 
acted in  this  spirit,  we  think  the  claims  are  so  far  distinct  that  the 
circumstances  attending  the  testimony  should  bear  upon  its  credibil- 
ity, rather  than  bar  its  admission. 

W.  D.  Beach  left  but  three  children,  the  two  claimants  and  the 
then  Mrs.  Cummins,  who  became  such  in  1862,  and  died,  leaving  no 
children,  in  1878.    Her  husband  married  again  in  1879. 

The  father  carried  on  a  considerable  business  from  which  he  de- 
rived an  income  of  several  thousand  dollars  a  year.  At  his  death  he 
left  an  estate  of  about  $30,000,  which,  by  his  will,  went  to  his  three 
children  in  about  equal  portions.  His  son-in4aw.  Dr.  Cummins, 
was  a  man  of  fine  sense  and  excellent  character,  who  rapidly  went 
to  the  front  in  his  profession,  wealth  and  influence  following  in  the 
wake,  and  who  was  in  all  respects  calculated  to  have,  as  he  evidently 
did,  the  entire  confidence  of  his  father-in-law. 

The  two  sons  were  wild  and  dissipated.  This  was  well  known  to 
their  father.  Their  patrimony  was  soon  gone  in  riotous  iivinnr.  A 
short  time  before  the  father's  death  he,  when  at  Br.  Cummins',  and 
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in  his  presence,  as  well  as  that  of  all  three  of  the  children,  said  that 
he  was  going  to  invest  some  funds  he  held  as  fiduciary  in  certain 
bonds,  and  as  they  were  a  good  investment  he  intended  to  invest 
^10,000  of  his  own  raeans  in  them.  At  his  death  he  had  but  little 
money,  and  some  inquiry  appears  to  have  been  made  by  his  chil- 
dren as  to  what  had  become  of  the  $10,000  spoken  of  by  him,  but 
nothing  was  learned  of  it,  and  thus  the  matter  stood  until  1870  when 
one  Pitman,  who  had  been  a  manager  in  business  for  W.  D.  Beach, 
and  who  had  not  long  to  live,  owing  to  having  an  incurable  disease, 
informed  each  of  the  claimants  that  he  was  present  when  W.  D. 
Beach,  shortly  before  his  death,  gave  the  money  to  Dr.  Cummins  in 
trust  as  above  stated,  and  that  he  felt  it  his  duty,  knowing  he  could 
not  live  long,  to  tell  them  of  it.  Pitman,  who  appears  to  have  been 
of  good  character,  died  before  any  litigation  began  over  the  matter. 

The  claimants  testify  that  they  informed  T>t,  Cummins  of  what 
they  had  thus  learned,  but  he  declined  to  pay  them  any  part  of  the 
fund,  as  he  had  a  discretion  in  the  matter,  and  he  did  not  think 
they  were  capable  of  taking  care  of  it. 

H.  H.  Beach  did  this  at  once,  but  never  mentioned  the  matter  to 
Dr.  Cummins  again  for  nine  years.  Samuel  L.  Beach  did  not  speak 
to  Cummins  about  it  for  five  years  after  he  learned  of  it  in  1870,  and 
not  again  for  about  eight  years.  In  the  meantime  he  had  sworn  in 
substance  in  an  anrswer  to  a  creditor's  suit  that  no  one  held  any 
money  for  him,  and  had  taken  the  bankrupt  law  without  giving  in 
any  such  claim  as  a  parts  of  his  assets. 

In  1883  H.  H.  Beach  was  threatening  a  suit.  Samuel  L.  Beach 
was  also,  in  March,  1883,  asking  of  Cummins  a  settlement.  He  had 
been  advised  by  others  to  get  it,  and  he  testifies  that  in  that  month 
Cummins  agreed  with  him  to  pay  him  $75,  give  him  three  notes  for 
^1,000  each,  payable  at  certain  times,  and  to  pay  for  a  house  for 
him,  it  not  to  cost  more  than  the  balance  of  his  one-half  of  the  trust 
fund,  counting  principal  and  interest ;  directed  him  to  draw  up  the 
notes  and  a  contract,  and  bring  them  to  his  office  another  day  and 
they  would  close  the  matter;  that  on  April  2,  1883,  he  did  so,  and  , 
•Cummins  let  him  have  the  $75  and  executed  to  him  the  three  notes, 
both  signing  the  contract. 

The  testimony  shows  this  was  the  last  day  Cummins  was  ever  in 
his  office,  and  that  he  was  then  sick. 

Before  this  suit  was  brought,  and  after  Cummins'  death,  S.  L. 
Beach  brought  suit  upon  one  or  more  of  these  notes.  The  defense 
was,  no  Consideration,  and  that  Cummins  never  executed  them,  or 
signed  the  contract.  Three  trials  were  had,  each  resulting  in  a  hung 
jury,  S.  L.  Beach  despairing,  as  he  says,  of  ever  getting  a  verdict, 
then  disipissed  the  action,  and  .the  suits  were  then  brought  to  en- 
force the  alleged  trust. 

These  notes  and  the  litigation  over  them  are  now  brought  forward 
to  cast  suspicion  upon  the  trust  claim.  If  the  notes  are  genuine  then 
there  can  oe  no  doubt  of  the  validity  of  the  trust  claim.  Quite  a 
number  of  witnesses  testify  that  the  signature  to  them  is,  in  their 
opinion,  that  of  Dr.  Cummins,  while,  perhaps,  a  greater  number 
of  persons  say  otherwise.  The  former  are,  however,  supported  by 
evidence  aside  from  that  of  S.  L.  Beach,  tending  strongly  to  show 
that  the  transaction  took  place,  and  it  is  unquestionably  shown 
there  was  opportunity  for  it  to  have  taken  place  on  April  2,  1883, 
the  day  when  the  notes  purport  to  have  been  given. 

Beyond  doubt  S.  L.  Beach  was  with  Dr.  Cummins  upon  that  da3' 
in  the  latter's  office.  One  witness  f  A.  H.  Johnsoq)  says  that  in  the 
latter  part  of  March,  1888,  he  was  in  the  office,  and  he  heard  Cum- 
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mins  and  Beach  in  the  back  room  talkinc:  excitedly  upon  business; 
that  Beach  demanded  his  portion  of  the  $10,000  and  Cummins  said 
he  would  pay  him  at  the  proper  time ;  but  that  before  Beach  left, 
Cummins  told  him  to  fill  up  three  notes  and  bring  them  to  him  and 
he  would  sign  them,  and  that  this  was  the  best  he  would  do. 

The  witness  says  that  after  Beach  left  he  asked  Cummins  what 
kind  of  medicine  he  gave  such  patients,  and  he  replied  that  he  wa<* 
not  a  patient,  but  his  hrother-in-Iaw;  that  he  had  $10,000  in  trust 
for  him,  and  that  if  he  had  not  taken  charge  of  it  Beach  would  have 
run  through  it. 

Another  withess  (Dr.  Stucky)  says  that  he  saw  them  together  in 
the  office  on  April,  2,  1883 ;  that  they  were  there  when  he  entered ; 
that  Cummins  was  counting  out  some  money  to  Beach,  and  that  the 
latter  left  in  about  five  minut<»s. 

Before  Cummins'  death  S.  L.  Beach  showed  the  notes  to  one  wit- 
ness, and  another  says  that  he  ?aw  them  either  just  before  or  just 
after.  It  is  shown  beyond  question  that  about  the  time  of  the 
alleged  transaction,  and  in  Cummins'  life-time,  S.  L.  Beach  went  to 
look  at  several  residences  with  a  view  of  getting  one  for  a  home,  and 
at  that  time  he  was  certainly  very  poor  -and,  so  far  as  ajipears,  had 
nothing  with  which  to  buy  unless  the  means  came  through  Cum- 
mins. 

Upon  this  state  t)f  evidence  the  memory  of  8.  L.  Beach  should  not, 
in  our  opinion,  be  blackened  witn  forgery,  or  with  at  least  being  a 
party  to  it.  Let  us,  however,  leave  all  question  as  to  the  execution 
of  these  notes  out  of  the  case  and  consider  it  upon  the  other  evi- 
dence. It  is  proven  by  four  if  not  five  of  the  witnesses  beside  the 
claimants  that  Dr.  Cummins,  in  substance,  said  he  had  this  trust 
fund  for  S.  L.  and  H.  H.  Beach.  Mrs.  Baggott,  Dr.  Day,  J.  F. 
Sheckler,  A.  H.  Johnson,  and  perhajw  another  witness,  all  say  he 
told  them  so.  It  is  said  that  what  they  heard  him  say  might  have 
referred  to  what  Dr.  Cummins  had  received  through  his  first  wife. 
Undoubtedly  after  her  death  without  leaving  children  her  brothers 
thought,  as  Dr.  Cummins  was  in  good  circumstances  financially,  he 
ou^ht  to  give  them  that  portion  of  his  estate,  but  if  he  ever  had  such 
an  intention  it  is  not  probable  he  would  have  spoken  of  it  as  a  fund 
held  by  him  in  trust  for  them.  Moreover  one  of  these  witnesses,  if 
not  two,  fix  the  time  when  they  heard  him  make  the  statement 
prior  to  the  death  of  his  first  wife.  It  is  said,  however,  that  the 
conduct  of  theclijimants  is  inconsistent  with  their  claim. 

It  is  shown  that  as  late  as  1882  S.  L.  Beach  was  writidg  to  Dr. 
Cummins  and  trying  to  borrow  small  sums  of  money  of  him  with 
the  offer  of  a  mortgage  to  him  of  personal  property,  such  as  house- 
hold plunder,  to  secure  him,  and  it  is  said  why  these  claimants  were 
at  times  in  absolute  need,  and  why  did  they  not  assert  their  right  to 
this  fund?  Why  did  they  remain  silent  for  years?  And  why  did 
one  of  them  swear  that  no  one  held  any  thing  in  trust  for  him,  and 
also  fail  to  list  it  in  his  bankrupt  schedules? 

It  is  evident  from  the  record  that  for  years  after  their  father's 
death,  and  up  to  nearly  the  time  when  litigation  began  between 
them,  S.  L.  and  H.  H.  Beach  had  unbounded  confidence  in  their 
brother-in-law,  that  his  word  was  law  to  them,  that  they  were  the 
victims  of  dissipation  and  possessed  of  little  business  qualification. 
They  accepted  the  statement  of  Dr.  Cummins  that  whether  they 
ever  came  into  the  enjoyment  of  the  trust  fund  depended  upon  his 
opinion  as  to  whether  they  would  keep  or  squander  it.  They  be- 
lieved their  right  to  it  depended  upon  his  will  and  opinion. 

Therefore,  S.  L.  Beach  answered  to  the  creditor's  bill  that  he  had 
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nothing;  therefore,  he  did  not  give  it  in  as  a  part  of  his  assets  in 
bankruptcy;  therefore,  he  was  trying  to  borrow  money  of  the  doctor 
as  his  friend  and  relation,  and,  therefore,  their  silence  for  years. 
Moreover  they  were  assured  by  friends  that  Cummins  would  do 
what  was  right,  and  this  they  doubtless  believed. 

They  were  told  if  they  went  to  law  they  would  stand  a  poor  show, 
owing  to  the  influence  of  Cummins. 

Considering  the  differenc*e  in  the  men,  their  influence  and  business 
qualifications,  the  conduct  of  the  claimants  is  at  most  not  so  incon- 
sistent with  their  claim  as  to  overcome  the  evidence,  showing  the 
existence  of  this  trust  fund.  The  testimony  as  to  the  statements  of 
Dr.  Cummins  is  of  a  satisfactory  character.  The  witnesses  as  to 
them  are  disinterested  and  not  of  kin  to  the  claimants.  Some  of 
them  do  not  even  know  them.  An  attempt  was  made  to  impeach 
one  of  them,  but  the  record  shows  it  was  not  successful.  Moreover 
the  accidental  manner  in  which  this  witness  was  discovered  by  the 
x;laimants»  and  which  is  shown  beyond  question,  goes  far  to  repel  the 
claim  that  no  reliance  should  be  placed  upon  his  testimony.  The 
witnesses  are  strangers  to  each  other;  one  heard  Cummins  talk  of 
the  trust  at  one  time  and  place,  and  another  at  another  time  and 
place,  and  a  combination  between  them  is  hardly  supposable.  They 
<*an  not  all  be  mistaken,  and  no  motive  is  shown  for  perjury  upon 
their  part. 

These  claimants  were  too  poor  to  hold  out  induciement,  even  if  the 
-witnesses  were  ,of  such  a  character  as  to  be  open  to  improper  in- 
fluence. 

It  is  said  the  assessment  and  income  lists  of  W.  D.  Beach  show 
that  he  did  not  have  the  $10,000  in  1866  to  give  to  Cummins  in  trust 
for  his  sons.  We  do  not  attach  much  weight  to  this  character  of 
-evidence,  and  it  is  perhaps  balanced  by  the  fact  that  the  year  after  it 
is  clrtimed  the  trust  was  created  the  increase  in  the  assessment  list  of 
Dr.  Cummins  was  much  greater  than  it  had  been  in  former  years, 
and  soon  after  the  time  when  it  is  claimed  he  got  the  money  hepur- 
« -chased  considerable  real  estate. 

W.  D.  Beach  was  a  man  of  means  and  credit.  He  undoubtedly 
could  have  comnjanded  the  money,  and  it  is  by  no  means  unreason- 
able to  suppose  that  he  desired  to  provide  for  his  wayward  sons,  and 
did  so  by  placing  the  means  in  the  bands  of  a  prosperous  son-in-law 
in  whom  he  had  unbounded  confidence. 

True  his  will  provided  for  no  trust,  but  it  was  executed  before 
<!)ummins  married  his  daughter.  Grant  that  he  was  a  careful,  method- 
ical man  in  doing  businei$s,  yet.  according  to  Pitman's  statement,  he 
took  from  Cummins  a  receipt  or  writing  when  he  gave  him  the 
money,  but  it  is  not  known  what  became  of  it.  Concede  that  Mrs. 
dummins  was  his  favorite  child,  yet  he  knew  she  had  married  a 
prosperous,  risiiig  man  in  his  profession,  that  she  was  settled  and 
well  provided  for  in  life,  and  that  there  was  the  greater  need  of  extra 
provision  for  his  dissipated  sons.  This  may  or  may  not  have  been 
the  reason  why  he  gave  them  more  than  her,  in  any  event  that  he 
did  so,  by  placing  this  fund  in  tru^t,  is  estatilished  by  the  testimony. 
This  conclusion  casts  no  reflection  upon  the  memory  of  Dr.  Cum- 
mins. He  doubtless  refrained  from  letting  his  brothers-in-law  know 
of  the  trust,  because  their  dissipated  habits  were  known  to  him,  and 
he  knew  if  they  became  aware  of  its  existence  he  would  doubtless 
be  greatly  annoyed  by  them  and  their  wants,  and  when  they  acci- 
dentally learned  of  its  existence  and  afterward  he  probably  believed 
if  they  obtained  the  fund  it  would  be  squandered,  perhaps  in  dissi- 
pation, and  that  they  were,  therefore,  better  off  without  it. 
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Indeed  if  the  alleged  settlement  of  April  2,  1883,  was  in  fact  made 
he  was  accounting  to  the  cestui  que  trust  of  whom  iie  evidently  had 
the  best  opinion,  but  a  few  days  before  his  death. 

We  have  read  this  volumnious  record  and  considered  the  case  as 
carefully  as  possible.  We  have  also  taken  into  consideration  the- 
opinion  of  the  chancellor,  which  is  entitled  to  great  weight,  holding 
that  no  trust  was  ever  created. 

It  seems  hardly  possible  to  us,  however,  that  these  claimants  could 
have  manufactured  a  story  with  so  many  details  and  so  many  cir- 
cumstances, all  pointing  to  the  existence  of  this  tryst  and  which  is 
supported  by  so  niany  witnesses  who  have  no  motive  prompting 
them  to  swear  falsely.  U  Dr.  Cummins  did  not  occupv  the  relation 
of  ^trustee  to  these  claimants,  then  we  have  been  misled  by  a  multi- 
tude of  circumstances,  his  own  declarations,  and  the  positive  testi- 
mony of  witnesses,  who  have  no  motive  but  to  tell  the  truth. 

It  is  j^aid,  however,  that  if  this  trust  existed  then,  by  its  terms,  the 
money  was  to  be  paid  to  the  cestui  que  trusts  upon  the  death  of  their 
father,  or  in  any  event  when  they  ceased  to  be  dissipated,  and  that 
in  either  event  the  claims  were  barred  by  limitation  when  this  action 
was  brought.  If  this  be  so  then  Dr.  Cummins  was  endeavoring  to 
keep  the  inoney  when  he  had  no  rierht  to  hold  it  and  from  those  who 
were  in  poverty  and  great  need  of  it.  He  was  knowingly  doing  a 
wrong  to  rhe  brothers  of  his  dead  wife.  This  we  are  unwilling  to 
suppose. 

It  was  an  exprfss,  continuing  trust.  He  was  to  account  for  interest 
upon  the  fund.  The  creator  of  the  trust,  knowing  the  sons  would 
probably  squander  it,  gave  the  discretion  to  one  in  whose  judgment 
he  had  implicit  confidence,  to  turn  the  fund  over  to  them  when,  in 
his  opinion,  they  would  not  waste  it.  Limitation  does  not  run 
against  the  beneficiary  in  such  a  case.  It  was  a  continuing  and  sub- 
sisting trust.  General  Statutes,  chapter  71,  article  4,  section  20. 
*  The  judgment  is  reversed,  with  directions  to  the  lower  court  to- 
render  judgment  for  each  appellant  for  one-half  the  trust  fund, 
subject  to  any  proper  credits,  with  interest  at  the  legal  rate  from  the 
bringing  of  this  action,  this  being,  in  our  opinion,  equitable  under 
all  the  circumstances, 


Krieger,  Ac.  v.  Long. 

{Filed  March  10,  1892— iVb«!  to  be  reported.) 

Recovery  of  laud — Title — Bankrupt  proceedings — The  order  of  the  bankrapt- 
coart  allowing  the  creditors  of  appellee  to  withdraw  their  claims  against 
him  and  sue  on  them  in  the  State  courts  because  of  his  unreasonable  delay 
in  prosecuting  his  petition  in  bankruptcy,  did  not  re-invest  appellee  with 
title  to  his  real  estate,  which  had  passed  to  his  assignee  in  bankruptcy. 
Therefore,  appellee  had  no  right  to  maintain  an  action  to  recover  the  land 
in  controversy,  the  title  to  which  still  remains  in  his  assignee  in  bank- 
ruptcy. 

Lane  &  Burnett  for  appellants. 

A.  T.  Kendall  and  Andrew  A.  Haggan  for  appellee. 

'  Appeal  from  Louisville  Law  and  Equity  Court. 
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Opinion  of  the  court  by  Jqdpre  Pryor. 

In  this  action  the  appellee  recovered  below  the  lot  of  ground  in 
controversy  from  the  appellants,  and  the  sole  question  presented 
here  is,  had  the  appellee  such  title  to  the  realty  as  authorized  the  re- 
covery? 

We  shall  assume  the  lien  debt  to  Krieger  has  been  satisfied,  and  if 
the  title  is  in  Geo.  H.  Long  the  judgment  should  be  affirmed. 

Krieger  had  a  lien  on  this  lot  for  about  $1,6(X),  and  was  to  rent  it 
out  until  his  lien  was  satisfied  by  the  rents.  It  is  claimed  that  the 
rents  paid  off  the  lien,  and  that  Long  is  entitled  to  the  possession. 
After  this  arrangement  as  to  the  mode  of  satisfying  the  lien  had 
been  made,  the  appellee  became  a  bankrupt,  and  on  his  petition  was 
so  adjudged,  but  no  discharge  given  him  from  the  payment  of  his 
debts. 

H.  S.  Irvine  was  made  his  assignee  in  the  mode  required  by  the 
bankrupt  law,  then  in  force,  and  all  of  the  estate,  real  and  personal, 
of  the  bankrupt,  was  conveyed  to  the  assignee. 

This  was  in  1877.  No  assets  seem  to  have  been  realized  by  the  as- 
signee for  creditors,  and  the  register  notified  the  assignee  that  he 
would  take  no  further  steps  in  the  matter  until  his  fees  were  secured 
or  paid,  and  on  the  13th  of  June,  1877,  there  was  an  order  made  in 
the  bankrupt  court  reciting:  That  as  the  bankrupt  had  unreasonably 
delayed  in  the  effort  to  obtain  his  discharge,  his  creditors  were  at 
liberty  to  proceed  against  him  at  law  or  equity,  and  could  withdraw 
their  claims  for  that  purpose.  What  steps  the  creditors  took  after 
this  order  was  entered  does  not  appear,  but  there  is  nothing  showing 
that  the  assignee  was  ever  divested  of  title,  and  so  far  as  appears 
from  this  record  he  still  holds  the  estate  for  creditors.  The  creditors 
have  not  been  paid,  and  no  dismissal  of  the  bankruptcy  proceeding 
appears,  or  the  restoration  of  title  in  any  way. 

The  fact  that  the  court  in  bankruptcy  allowed  the  creditors  to  sue 
did  not  re-invest  the  appellee  with  title,  but  his  unreasonable  delay 
in  prosecuting  his  f)etition  and  obtaining  his  discharge  gave  to  the 
court  by  virtue  of  the  bankrupt  law  the  right  to  say  to  creditors 
**you  may  withdraw  your  claims  and  sue  the  bankrupt  in  the  State 
courts  if  you  desire." 

It  is  well  settled  that  the  adjudication  and  assignment  to  the  as- 
signee of  the  bankrupt's  estate  passes  all  title  out  of  him.  Robert- 
son V.  Denny,  57  Ala.,  492;  Sanders  v.  Mitchell,  61  Miss.,  321; 
Trimble  v.  Woodard,  102  U.  S.,  647. 

As  we  find  nothing  before  us  showing  title  in  the  appellee,  the 
judgment  below  is  reversed.  It  is  not  necessary  for  us  to  determine 
that  the  debt  to  Krieger  has  been  discharged,  or  that  neither  the 
creditors  of  Long  nor  his  assignee  can  now  maintain  an  action  for  the 
recovery  of  this  property. 

These  questions  are  not  necessary  to  be  considered,  nor  are  the  par- 
ties interested  before  this  court.  All  we  do  adjudge  is:  That  no  cause 
of  action  is  in  the  appellee,  and  the  judgment  is,  therefore,  reversed,, 
with  directions  to  dismiss  the  case  without  prejudice. 
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CrINKSHANKS  V.  WiLMER  &  WlIiLISON. 

(I^iled  March  12,  1892.) 

Mortgages — Accretion — Helm  purchased  a  farm  sitaated  on  the  Ohio  river, 
and  described  in  the  deed  to  him  as  the  *' John  Green"  farm ;  the  river  line 
ran  to  the  Ohio  river,  "thence  up  the  river  as  it  meanders"  by  metes  and 
bounds.  Helm  executed  a  mortgage  on  the  land,  describing  it  merely  as 
the  "John  Green"  farm.  In  a  suit  to  foreclose  the  mortgage  it  is  contended 
that  the  mortgagee  has  no  lien  on  that  portion  of  the  farm  that  has  been 
formed  by  accretion  from  the  Ohio  river  since  the  execution  of  the  mort- 
gage. Held — That  the  mortgage  lien  embraces  the  accretion  as^well  as  the 
•original  land. 

Collins  A  Finley,  E.  W.  Hawkins  and  C.  H.  Helm  for  appellant. 

CHata  &  Bryan  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The** John  Green  farm,"  lying:  and  being  in  Campbell  county,  Ky., 
and  situated  on  the  Ohio  river,  was  divided  into  four  lots,  and  H.  D. 
Helm  purchased  each  lot  by  separate  deed. 

The  Ohio  river  line  is  described  in  one  of  the  deeds  as  follows: 
**To  a  stake  on  the  bank  of  the  Ohio  river  and  corner  to  J.  Thomas: 
thence  up  the  river  as  it  meanders  south  761°  east  52  poles;  thence," 
<&c.  The  river  calls  in  the  other  deeds  mean  substantially  the  same 
thing  as  does  the  call  quoted. 

The  said  Helm,  after  he  purchased  said  land,  executed  mort- 
gages upon  the  same,  in  each  of  which  the  land  is  described  as  the 
•*JR)hn  Green  farm,"  purchased  by  H.  D.  Helm,  but  the  courses  and 
distances  and  the  objects  called  for  are  not  particularly  set  out  as 
they  are  in  the  deeds.  After  H.  D.  Helm's  purchase  of  the  land  it 
had,  V>y  his  manipulation,  increased  on  the  river  front  about  forty 
acres  by  accretion  from  the  river. 

In  the  suits  to  foreclose  said  mortgages  it  is  contended  that  the 
land  acquired  by  the  accretion  is  not  a  part  of  the  John  Green  tract 
covered  by  the  mortgage,  but,  while  it  belongs  to  H.  D.  Helm,  it 
constitutes  a  separate  tract  from  the  John  Green  tract  as  describe 
in  the  mortgages,  therefore,  it  is  not  included  in  the  mortgages. 

It  is  well  settled  by  the  court  that  if  a  river  is  one  of  the  lines  of 
a  tract  of  land  the  river  is  considered  as  a  single  line,  and  the 
owner's  title  extends  by  construction  of  law  to  the  middle  of  the 
river,  and  if  the  low  water  mark  is  extended  toward  the  middle  of 
the  river  by  accretion  or  is  washed  in  by  the  action  of  the  water, 
the  owner's  line  must  be  fixed  in  the  middle  of  the  river 
from  low  water  mark  as  it  may  be  extended  by  the  accretion  or 
diminished  by  the  action  of  the  water.  Ky.  Lumber  Co.  v.  Green, 
10  Ky.  Law  Rep.,  139;  Greenleaf  v.  Helton,  11  N.  H.,  630;  Luce  v. 
Corly,24  Wend.,  451. 

It  will  be  at  once  seen  that  when  there  is  an  accretion  to  the  shore 
land  within  the  boundary  of  the  owner,  and  as  his  line  extends  to 
the  middle  of  the  stream,  the  accretion  is  not,  therefore,  an  acqui- 
sition of  a  separate  estate,  but  the  soil  from  above  is  simply  dumped 
upon  the  land  of  the  owner  that  was  under  water,  which  is  thereby 
made  shore  land.  So,  also,  if  the  owner's  title  only  extended  to 
low  water  mark  he  would  be  entitled  to  the  accretion  to  the  shore 
laud  as  a  part  of  the  shore  land,  because,  as  he  would  be  compelled 
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to  sustain  any  loss  in  acreage  that  might  result  from  the  shore  wash- 
ing and  falling  in  the  river,  he  would  be  entitled  to  any  gain  in 
acreage  that  might  be  acquiried  by  accretion  to  the  extent  of  low 
water  mark  as  fixed  by  the  accretion.  The  owner  would  be  en- 
titled to  the  accretion  in  either  case  as  a  part  of  the  land  that  he 
held  by  his  original  title,  and  not  as  an  estate  that  was  separate 
frona  that  held  by  the  original  title. 

It  follows  that  any  conveyance  or  mortgage  of  the  owner's  estate, 
described  by  the' terms  of  the  original  title,  and  not  expressly  ex- 
cluding the  accretion,  would  carry  the  title  to  the  whole  estate, 
accretions  and  all. 

The  mortgages  here  are  on  the  "John  Green  farm,*'  and  as  the 
accretion  is  a  part  and  parcel  of  the  "John  Green  farm,"  the  mort- 
gages include  the  accretion. 

In  speaking  of  the  line  extending  to  the  middle  of  the  stream  we 
wish  to  be  understood  to  refer  to  a  general  proposition  of  law.  But 
the  question  as  to  whether  the  owner's  title  to  land  in  this  State, 
bounded  by  the  Ohio  river,  extends  to  the  middle  of  the  stream  or 
to  low  water  mark  on  the  other  side  of  the  river,  is  an  open  question. 
It  is  not  necessary  to  decide  that  question  in  this  case. 

The  judgment  is  affirmed. 


The  City  of  Newport  v.  Miller. 
{Filed  March  12,  1892.) 

1,  Mtmicipal  cotpomtions — Duty  to  keep  side^valks  clear  of  obstructions — It  is 
the  duty  of.  a  municipal  corporation  to  exercise  all  the  ordinary  means  in 
its  power  to  keep  its  sidewalks  tree  from  obstraotions  and  in  a  conyenient 
and  safe  condition  for  public  lise.  Such  corporation  is  liable  in  damages 
for  personal  injuries  sustained  by  one  by  reason  of  such  obstruction  on  the 
sidewalk  that  rendered  it  iuconrenient  and  unsafe  for  ordinary  use,  if  the 
■corporation  has  failed  to  remove  s6ch  obstruction  within  a  reasonable  time 
after  it  had  notice  of  its  existance. 

\  2.  Same — Notice — The  existance  of  an  obstruction  th^ee  feet  high  and 
twenty-two  inches  in  diameter  on  a  sidewalk  for  sixteen  months,  will  charge 
the  corporation  with  implied  notice  of  it. 

3i  Same — Whether  a  particular  object  on  a  sidewalk  amounts  to  a  danger- 
ous and  unnecessary  obstruction,  is  a  question  for  the  jury  to  determine. 

4.  Same — Ezmience — When  the  obstruction  that  caused  the  injury  for  which 
■damages  are  claimed  was  the  stump  of  a  tree,  evidence  that  the  stump  had 
been  left  in  the  sidewalk  for  the  purpose  of  nsiu}$  it  as  a  hitching  post,  or 
that  similar  stumps  and  water  hydrants,  ^.c,  existed  on  sidewalks  at  other 
points  in  the  city  was  not  competent. 

Thos.  P.  Carrothers  and  E.  W.  Hawl^ins  for  appellant. 

Root  &  Root  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  John  P.  Miller,  sues  for  damages  for  an  injury,  con- 
sisting in  the  breaking  of  his  arm,  caused  by  his  falling  over  a  stump 
standing  in  the  sidewalk  of  one  of  the  streets  of  the  city  of  New- 
port, 
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He,  when  in  company  with  his  wife  and  children,  met  two  ladies  go- 
ing: in  the  opposite  direction.  The  appellee,  in  order  to  enable  them 
to  pass,  stepped  near  the  outer  edf^e  of  the  sidewalk,  which  was  ten 
feet  wide,  but  only  seven  feet  between  the  stump  and  the  fence.  In 
doin^  so  he  fell  over  the  stump,  which  was  three  or  four  inches 
within  the  curbing,  and  but  two  feet  high  and  twenty-two  inches  in 
diameter.  It  was  a  dark  night,  and  it  was  one  hundred  and  thirty 
feet  to  the  nearest  Jamp  post,  and  the  evidence  tends  strongly  to 
show  that  there  was  no  light  burning  even  there. 

It  is  urged  that  the  trial  court  rejected  competent  evidence  oflFered 
by  the  city,  and  improperly  instructed  the  jury. 

The  appellant  offered  to  prove  that  the  person  who  cut  down  the 
tree,  and  who  then  lived  at  the  place,  left  the  stump  with  a  view  of 
making  it  a  hitching  post ;  also  that  at  other  points  in  the  city,  and 
at  like  place  in  the  sidewalk,  other  stumps  had  been  left  for  the 
same  purpase,  and  that  water-hydrants,  hitching  posts,  stepping- 
stones,  water  and  gas  plugs,  and  ash  barrels  and  boxes,  left  for  the 
convenience  of  the  removing  contractors  of  ashes  and  garbage,  were 
to  be  found  at  like  i)laces  upon  the  streets. 

It  was  immaterial  what  the  intention  of  the  person  who  cut  down 
the  tree  may  have  been,  or  whether  ihe  objects  had  been  placed  and 
left  as  clairiled  upon  the  streets.  His  intention  iurnished  no  excuse 
to  the  city  if  the  stuinp  was,  in  fact,  an  unnecessary  and  dangerous 
obstacle;  nor,  if  it  improperly  allowed  other  unnecessary  and  dan- 
gerous obstacles  to  remain  in  the  sidewalk,  was  it  any  excuse  for 
this  one?  The  question  was  whether  the  particular  object  which 
caused  the  injury  to  the  appellee  was  such  an  obstruction  in  the 
street  as  rendered  the  city  liable  to  him  for  his  injury.  This  evi- 
dence was  not,  therefore,  competent. 

The  evidence  shows  that  the  stump  had  been  there  for  sixteen 
months  without  its  being  prepared,  by  means  of  rings  or  in  any 
other  way,  for  use  as  a  hitching  post.  This  period  was  sufficient  to 
raise  implied  notice  and  charge  the  city  with  knowledge  of  its  exis- 
tence and  character.    2  Hilliard  on  Torts,  392. 

The  jury  were,  however,  properly  left  to  find  whether  the  city 
had  knowledge  of  it,  or  should  have  known  of  it,  in  the  exercise  of 
ordinary  care. 

They  were,  in  substance,  told  by  the  first  instruction  that  it  was 
its  duty,  by  the  exercJse  of  all  the  ordinary  means  in  its  power,  to 
keep  the  sidewalks  free  from  obstructions,  and  in  a  convenient  and 
safe  condition  for  public  use  ;  that  if  the  stump  formed  an  obstruc- 
tion in  the  sidewalk,  or  made  it  inconvenient  or  unsafe  for  public 
use,  and  the  city  knew,  or  in  the  exercise  of  ordinary  care  should 
have  known  it,  and  had  reasonable  time  thereafter  to  remove  it, 
then  it  was  its  duty  to  do  so;  and  if  the  appellee,  when  in  the  ordi- 
nary use  of  the  sidewalk,  and  in  the  exercise  of  ordinary  care,  was 
injured  by  falling  over  the  stump,  the  jury  should  find  for  him. 

We  perceive  no  error  in  this  instruction.  The  other  instructions 
were  either  favorable  to  the  city  or  unobjectionable.       ' 

All  taken  together  presented  the  whole  law  of  the  case.  It  is  un- 
necessary, therefore,  to  consider  in  detail  those  asked  by  the  city 
and  refused.  They  were  either  objectionable  or  already  embraced 
by  those  given  to  the  jury. 

It  is  said  by  counsel  that  if  the  law  be  as  declared  in  this  case,  it 
will  revolutionize  the  condition  of  our  towns  and  cities ;  that  they 
will  have  to  remove  all  shade  trees,  stepping-stones,  water-plugs, 
Ac,  upon  the  edge  of  their  sidewalks.  This  alarm,  we  think,  is 
unfounded. 
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When  it  is  said  tiiat  a  city  must  keep  its  sidewalks  safe  and  con- 
venient for  public  use,  it  is  not  meant  tiiat  they  must  be  entirely/ 
convenient  and  safe ;  but  it  is  to  be  left  to  the  jury,  as  was  done  in 
this  case,  whether  a  particular  thinj?  should  be  regrarded,  under-  all 
the  circumstances,  as  a  nuisance  or  obstruction.  2  Plilliard  on  Torts, 
386. 

The  stump  which  caused  this  injury  was  not  really  suitably  for  a 
hitching  post. 

It  made  the  sidewalk  narrow,  and  was  from  its  size  and  situation 
dangerous  to  passers-by  in  the  darkness  of  the  night,  although  they 
might  be  exercising  the  care  a  reasonable  person  would  under  the 
circumstances. 

It  was  not  only  a  dangerous,  but  a  useless  obstruction,  and  a  dis- 
tinction should  be  drawn  between  a  thing  like  it  and  situated  as  it 
was,  and  objects  like  shade  trees,  hydrants,  &c.,  placed  just  within 
the  curbing  of  a  si'lewalk,  and  which  may  reasonably  be  expected 
to  be  found  there.  They  are  necessary  for  the  convenience  and 
health  of  the  public.  They  are  necessaries  in  towns  and  cities,  and 
it  is  not  every  obstruction,  however  necessary  and  slight,  that  is  a 
nuisance.  The  right  of  travel  is  subject  to  such  restrictions  as  are 
nec(»ssary  for  the  public  welfare. 

At  last,  however,  it  is  a  question  for  the  jury  in  each  particular 
case  to  determine  whether,  from  the  condition  and  location  of  the 
thing,  it  rendered  the  public  use  of  the  sidewalk  inconvenient  and 
misafe. 

This  question  was  submitted  to  the  jury  under  proper  instruc- 
tions and  a  verdict  returned,  which  is  clearly  not  excessive.  The 
evidence  shows  that  the  appellee  did  not  know  of  the  existence  of 
the  obstruction.  He  is  free  from  contributory  neglect.  He  had  a 
right  to  suppose  the  city  had  done  its  duty,  and  xo  walk  upon  the 
sidewalk  in  the  light  of  this  belief. 

Judgment  atHrmed. 


Montgomery  county  v.  Menifee  County  Court. 
(I'iled  March  15,  1892.) 

1.  J^ight  to  sue  county  court — Mandtunus — Where  the  officers  of  a  connty  nn- 
lawfnlly  fail  to  perform  a  ministerial  daty  by  levying  a  certain  tax,  an  ac- 
tion can  not  be  maintained  to  compel  the  oonuty  court  of  such  county,  by 
writ  of  mandamus,  to  perform  such  duty.  The  delinquent  officers  are  the 
parties  that  should  be  sued  as  defendants. 

2.  Rc-issue  oj  county  bonds — Divisicn  of  count v — Montgomery  county  in  185S 
voted  certain  county  bonds  to  aid  the  construction  of  a  certain  railroad. 
Subsequently,  Menifee  county  was  created,  and  it  was  composed  in  part  of 
what  had  been  Montgomery  county,  but  that  part  of  Menifee  county  that 
had  belonged  to  Montj^omnry  was  to  remain  liable  for  the  said  bonds  and 
their  interest  by  the  terms  of  the  act  creating  Menifee  county.  In  1888  un- 
der an  act  of  the  Legislature  the  old  bonds  were  refunded  by  Montf^omery 
connty  and  new  bonds  issued  in  their  stead,  ^e*/!/— That  the  refunding  of 
the  old  bonds  and  the  issuing  of  the  new  ones  did  not  create  a  new  debt. 
The  new  bonds  merely  evidenced  the  old  debt,  for  which  the  portion  of 
Menifee  county  that-  formerly  belonged  to  Montgomery  is  still  liable,  al- 
though Menifee  county  was  not  a  party  to  the  compromise  by  the  term  of 
"which  the  new  bonds  were  issued. 
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O'Rear  &  Bigstaff  and  J.  L.  Elliston  for  appellant. 
Appeal  from  Menifee  Circuit  Court. 
Opinion  of  the  court  by  Jud^e  Bennett. 

The  appellant  allegee  in  its  petition  that  on  the  loth  day  of  April, 
1853,  pursuant  to  the  authority  conferred  upon  it  by  the  Lejji^^lature 
of  this  Htate,  approved  January  9,  J852.  it  subscribed  $2()0,(KK)  to  the 
capital  stock  of  the  Lexington  and  Big  Sandy  Railroad  Company, 
and  issued  two  hundred  bonds  of  the  county  of  $1,0()0  each,  due  in 
years  after  date,  together  with  six  per  centum  per  annum,  pay- 
able semi-annually  to  said  company;  that  the  app<?llant  was  also 
empowered  by  said  act  to  levy  an  annual  tax  on  the  taxable  prop- 
erty, real  and  personal,  of  said  county  to  pay  said  bonds  and  interest 
thereon;  that  the  appellant,  on  the  15th  day  of  April,  188J3,  by  the 
authority  of  an  act  of  the  Legislature  of  this  State,  approved  April 
8,  1880,  refunded  one  hundred  and  twenty  of  those  bonds  and  issued 
one  hundred  and  twenty  new  bonds  to  the  company  for  $1,000  each, 
and  due  ten  ye^rs  after  date,  bearing  six  per  cent,  interest,  payable 
semi-annually;  that  these  bonds  and  interest  are  unpaid;  that  by 
an  act  of  thn  Legislature  of  tliis  State,  approved  March  10,  1869,  the 
county  of  Menifee  was  formed,  and  said  county  as  formed  included 
a  portion  of  the  territory  of  Montgomery  county,  the  appellant,  as 
it  existed  at  the  time  yaid  county  made  said  subscription;  that  the 
said  act  of  1809  provided  that  the  taxable  projSerty  of  that  part  of 
Menifee  county  that  was  taken  from  Montgomery  county  should  re- 
main liable  for  the  payment  of  said  bonds  and  interest  thereon; 
that  the  assessor  of  Menifee  county  should  annually  assess  all  the 
taxable  property  within  the  boundary  of  the  territory  taken  from 
Montgomery  county  to  pay  sidd  bonds  and  interest;  that  the 
county  court  of  Menifee  should  annually  levy  on  that  portion  of 
the  citizens  and  property  so  taken  from  Montgomery  county  the 
same  rate  of  tax  that  was  levied  by  the  county  of  Montgomery 
on  its  citizens  and  property  to  pay  said  bonds  and  interest;  that 
on  the  2iU\  of  February,  1887,  the  appellant,  by  order  duly  entered 
by  its  levy  court,  imposed  a  tax  of  30  cents  on  each  $100  of  tax- 
able property  in  said  county  for  the  payment  of  said  bonds,  and 
the  accrued  and  accruing  interest  thereon;  that  thereafter  the  ap- 
pellee was  duly  notified  of  the  action  of  the  appellant  in  making 
said  levy  and  the  necessity  for  the  same,  and  was  requested  to  make 
a  like  levy  upon  the  taxable  property  of  that  part  of  the  appellee 
that  was  taken  from  Montgomery  county;  but  the  said  levy  court 
refused  to  make  said  levy,  (&c.  The  appellant  asks  that  the  appellee 
be  mandanmsed  to  make  said  levy,  &q. 

The  lower  court  sustained  a  general  and  special  demurrer  to  the 
petition.  It  is  supposed  that  the  court  sustained  the  general  demur- 
rer, upon  the  ground  that  the  action  of  the  Montgomery  County 
Court  in  refunding  ard  issuing  one  hundred  and  twenty  new  bonds, 
in  the  place  of  the  old  ones,  without  the  appellee  being  a  party  to 
such  action,  was  not  binding  upon  appellee. 

But  it  seems  to  us  that  the  case  or  Carter  county  v.  Sinton,  120  U- 
S.,  517,  is  decisive  of  that  question.  It  is  therein  held  that  by 
the  act  creating  the  new  county,  that  part  of  Carter  county  that 
was  included  in  the  new  county  was  for  the  purpose  of  the  debt 
of  Carter  county  that  existed  at  the  time  the  new  county  was 
formed,  to  remain  a  part  of  Carter  county,  but  for  all  other  purposes 
it  was  a  part  of  the  new  county;  that  the  compromising  of  said 
indebtedness  by  Carter  county,  after  the   formation  of  the  new 
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county,  without  the  letter's  consent  or  participation,  bound  the  said 
territory  with  said  county  for  its  pro  rata  payment  of  the  indebted- 
ness agreed  to  be  paid  on  the  compromise,  the  compromise  not 
creating  a  new  indebtedness;  that  the  new  bonds  issued  for  the 
payment  of  the  compromise  indebtedness  were  not  evidences  of  a 
new  indebtedness,  but  they  merely  evidenced,  in  a  new  form,  the 
old  indebtedness.  So,  in  this  case,  the  refunding  of  the  indebted- 
ness, and  the  issual  of  the  new  bonds  in  payment  of  it,  did  not  cre- 
ate a  new  debt,  but  the  evidence  of  it  was  merely  changed,  which 
change  Montgomery  county  had  the  right  to  make  without  consult- 
ing Menifee  county,  or  that  part  of  the  territory  embraced  therein, 
that  once  belonged  to  Montgoqiery  county;  for  by  the  act  creating 
Menifee  county,  that  part  of  the  territory  that  was  taken  from 
Montgomery  county  was  to  remain  a  part  of  that  county  for  the 
purpose  of  being  bound  for  its  pro  rata  of  the  Montgomery  debt  and 
for  its  payment;  but  the  management  and  control  of  the  debt  and 
the  provisions  for  its  payment  belonged  exclusively  to  the  appellant, 
and  the  only  power  that  the  appellee  possessed,  under  the  act  creat- 
ing it,  was  that  of  an  agency  to  collect  the  pro  rata  of  the  indebted- 
ness that  said  territory  should  pay,  as  ascertained  by  the  appellant. 

It  seems  to  us  that  as  far  as  the  general  demurrer  is  concerned  the 
I^tition  presents  a  cause  of  action.  But  the  court  was  right  in  sus- 
taining the  special  demurrer. 

The  action  is  against  **the  Menifee  County  Court."  Now  it  is  true 
that,  ordinarily,  an  action  may  be  maintained  in  the  name  of  the 
county,  as  was  the  case  in  Lawrence  county  v.  Chattaroi  R.  R.  Co., 
81  Ky.,  225,  <fec.  But  those  cases  are  not  like  this  one.  Here,  the 
appellant  seeks  to  compel  by  mandamus  the  performance  of  a  min- 
isterial duty,  and  it  seems  to  us  that  the  delinquency  complained  of 
is  the  refusal  of  the  individual  officials  entrusted  with  the  perform- 
ance of  that  duty  to  execute  it;  and  such  person  should  be  sued  by 
name,  in  order  that  the  court  might  determine  whether  or  not 
they  are  the  proper  persons  to  perform  that  duty  and  to  command 
them  to  perform  it. 

The  judgment  is  affirmed. 


Williams  v.  Commonwealth. 

(Filed  March  17, 1892— iVb<  to  be  reported.) 

Indictments — An  indictment  for  breaking  into  a  railroad  depot  and  steal- 
ing therefrom  mast  show  that  the  offense  was  committed  before  the  finding 
of  the  indictment.  The  indictment  in  this  case  was  returned  on  December 
28,  1891,  and  alleged  that  the  offense  was  committed  on  the  29th  of  Decem- 
ber, 1891.  It  contains  no  specific  averment  that  the  offense  was  committed 
before  the  indictment  was  found.  But  as  it  alleges  that  defendant  ^*did^' 
break  open  and  "did  steal  and  carry  away,"  the  use  of  the  past  tense  clearly 
shows  that  the  offense  is  charged  to  have  been  committed  before  the  find- 
ing of  the  indictment. 

W.  A.  Bedford  and  Gillum  A  Goff  for  appellant. 

W.  J.  Hendrick  for  appellee 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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The  appellant  was  convicted  of  the  crime  of  breaking  into  a  rail- 
road depot  and  stealing  therefrom.  The  indictment  was  returned  on 
the  28th  of  December,  1891,  and  the  date  of  the  commission  of  the 
offense  is  fixed  in  the  indictment  as  the  29th  of  December,  1891. 
And  it  is  not  alleged,  in  so  many  words,  that  the  offense  was  com- 
mitted before  the  indictment  was  found. 

The  appellant  contends  that  while  time  is  not  of  the  essence  of  the 
offense  it  must  be  alleged  that  the  offense  was  committed  before  the 
finding  of  the  indictment,  and  the  date  of  its  commission  having 
been  fixed  the  day  after  the  finding  of  the  indictment,  the  indict- 
ment is  defective. 

We  agree  with  counsel  that  the  indictment  must  show  tliat  the 
offense  was  committed  before  the  indictment  was"  found.  That  a 
person  can  not  be  tried  and  convicted  of  an  offense  he  has  not  com- 
mitted, but  will  commit.  But  we  differ  from  counsel  as  to  the  fact 
of  the  indictment  not  showing  that  the  offense  was  committed 
before  the  indictment  was  found.  For  it  is  alleged  that  the  appel- 
lant '^did''  break  open  and  enter  the  depot  building  and  **did  steal 
and  carry  away,"  <kc. 

Here  the  indictment  found  on  the  28th  of  December  puts  the  acts 
of  the  appellant  in  the  past  tense,  and  we  can  not  escape  the  con- 
clusion that  such  past  tense  refers  to  time  anterior  to  the  finding  of 
the  indictment.    Commonwealth  v.  Miller,  79  Ky.,  451. 

The  evidence  clearly  establishes  the  appellant's  guilt. 

The  court's  telling  the  jurors  what  acts  would  constitute  a  break- 
ing was  not  improper.  While  there  is  no  direct  proof  that  the 
appellant  broke  open  the  building,  the  inference,  from  the  facts 
proven,  is  strong  that  he  did. 

The  judgment  is  affirmed. 


Airman  v.  Common w^ealth. 
{Filed  March  17,  1892— iVb<  to  be  reported.) 

1.  An  act  is  maliciously  donc^  if  done  with  a  deliberate  evil  intent;  ill-will 
toward  the  person  injured  by  the  act  is  not  necessary  to  make  it  malicioas. 

2.  Arson — Malice — In  this'  State  there  is  no  statutory  definition  of  arson, 
and,  therefore,  the  common  law  still  detormines  the  essential  elements  of 
the  offense,  although  the  punishment  for  it  is  fixed  by  the  statute. 

While  at  common  law  malice  was  of  the  essence  of  the  crime  of  arson, 
yet  in  this  State  an  indictment  is  sufficient  which  charges  that  the  offense 
was  done  ^'feloniously  and  willfully;"  the  word  "feloniously"  embraces  the 
word  "maliciously."     12  Bush,  243. 

3.  Same — Instructions —kn  indictment,  which  avers  that  the  defendant  "did 
feloniously  and  willfully  set  fire  to  and  burn  the  dwelling-house  of  Harvey 
Sizemore,"  charges  only  the  crime  of  arson.  It  does  not  accuse  the  defend- 
ant of  the  crime  of  willfully,  maliciously  and  unlawfully  burning  a  dweU- 
ing-house,  which  was  occupied  as  a  residence,  denounced  by  section  4, 
article  7,  General  Statutes,  because  there  is  no  allegation  that  the  dwelling- 
house  of  Sizemord  was  occupied  as  a  residence.  Therefore,  it  was  error  for 
the  court  to  instruct  the  jury  concerniuj;  the  latter  offense,  and  to  authorize 
them  to  inflict  the  punishment  for  the  latter  offense,  which  is  greater  than 
that  for  arson. 

JD.  B.  Bedwine,  J.  B.  Marcum  and  J.  J.  C.  Black  for  appellant. 

W.  J.  Hendrick  for  appellee. 
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Appeal  from  Breathitt  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Holt. 

The  charjfe  in  the  indictment  is  arson.  In  stating:  the  circum- 
stances it  says:  **The  said  John  Aikman,  on  the  2r)th  day  of  June, 
1889,  in  the  county  and  circuit  aforesaid,  did  feloniously  and  willfully 
set  fire  to  and  burn  the  dwellingr-house  of  Harvey  Sizemore.'' 

Our  statute  fixes  the  punishment  for  arson  at  not  Jess  than  five  nop 
more  than  twelve  years,  but  it  does  not  define  the  offense.  General 
Statutes,  article  7,  section  1. 

The  common  law,  therefore,  controls  in  this  respect. 

A  demurrer  was  presented  to  the  indictment  based,  doubtless,  upon 
the  g:round  that  it  did  not  charge  the  act  to  have  been  done  ma- 
liciously. 

ISIaiice  is  at  common  law  of  the  essence  of  the  crime  of  arson. 

It  is  said  in  1  Hales'  Pleas  of  the  Crown,  566:  *'The  felony  of  arson 
or  willful  burning  of  houses  is  described  by  my  Lord  Coke,  chapter 
15,  pa8:e  66,  to  be  the  malicious  and- voluntary  burning  of  the  house 
of  another,  by  night  or  by  day." 

And  on  page  569  he  says:  **It  must  be  a  willful  and  malicious 
burning,  otherwise  it  is  not  felony  but  only  a  trespass.'' 

Wharton's  2  American  Criminal  Law,  section  1663,  says:  '*The 
burning  must  be  malicious  and  voluntary,  otherwise  it  is  not  felony 
but  only  a  trespass,  and,  therefore,  no  negligence  or  mischance 
amounts  to  it."  The  same  author  says,  in  section  1673:  **The  indict- 
ment for  arson  at  common  law  must  Jay  the  offense  to  have  been 
done  willfully  (or  voluntarily)  and  n)aliciously,  as  well  as  felo- 
niously;"and  in  2  East's  Crown  Law,  chapter  21,  section  11,  the  same 
language  may  l)e  found. 

While  the  most  approved  mode  of  charging  this  offense  is  that  it 
was  done  **willfully,  maliciously  and  feloniously,"  yet  it  was  held 
by  this  court,  in  Young  v.  Commonwealth,  12  Bush,  243,  that  the 
word  **feloniously"  embraced  the  word  **maliciously,"  and  it  is 
decisive  of  this  question.  It  is  there  said:  **It  is  alleged  in  the  in- 
dictment that  the  accused  **willfully  Sind  felon iouslj/^^  set  fire  to  the 
house.  That  is  equivalent  to  a  charge  that  the  act  was  done  **  will- 
fully, maliciously  and  unlawfully,"  for  it  could  not  be  felonious 
without  **being  both  malicious  and  unlawful." 

An  act  to  be  malicious  need  not  be  confined  to  an  ill  will  toward 
the  person.    It  is  so  if  done  with  a  deliberate  evil  intent. 

The  word  "felonious"  is  defined  by  lexicographers  as  meaning 
malignant  or  malicious,  and  when  an  act  is  charged  to  have  been 
done  **feloniously"  it  certainly  embraces  the  idea  that  it  was  done 
with  a  deliberate,  evil  intent. 

We  have  a  statute  which  provides:  If  any  person  shall  willfully, 
maliciously  and  unlawfully  burn  any  dwelling-house,  which  is  occu- 
pied as  a  residence,  or  any  charitable  institution  in  this  Common- 
wealth, he  shall  be  punishekJ  by  confinement  in  the  penitentiary  for 
not  less  than  ten  nor  more  than  twenty  years,  and  if  death  ensues 
from  such  burning,  such  offender  shall  be  deemed  guilty  of  murder, 
and  punished  with  death  or  confinement  in  the  penitentiary  for  life, 
at  the  discretion  of  the  jury."  General  Statutes,  article  7,  sec- 
tion 4. 

It  is  manifest  the  indictment  in  this  case  is  not  under  this 
statute,  because  It  does  not  charge  that  the  house  was  occupied  as  a 
residence.  The  instruction  to  the  jury,  however,  embraces  such  a 
case,  and  not  only  does  it  do  this  but  it  also  includes  the  common 
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law  offense  of  arson,  save  that  it  adopts  the  punishment  for  the 
statutory  offense  as  the  penalty  to  be  inflicted  in  case  of  conviction. 
It  reads  thus:  **The  court  says  to  the  jury  that  if  they  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant,  John 
Aikman,  in  Breathitt  county  and  before  the  finding  of  the  indict- 
ment, willfully,  maliciously  and  unlawfully  set  Are  to  and  burnt  the 
dwelling-house  of  Harvey  Sizemore,  or  a  dwellinjc-house  in  his 
possession  and  occupied  by  him  as  such,,  they  ou^ht  to  find  the  de- 
fendant guilty  as  charged  in  the  indictment  and  fix  his  punishment 
by  confinement  in  the  State  penitentiary  a  term  not  less  than  tea 
nor  more  than  twenty  years  in  the  discretion  of  the  jury." 

It  will  be  noticed  the  punishment  of  the  statutory  offense  is  greater 
than  that  fixed  by  the  statute  for  arson. 

This  instruction  authorized  the  infliction  of  a  punishment  greater 
than  that  prescribed  for  arson. 

A  person  can  not  be  indicted  for  one  offense  and  convicted  of  a 
greater  one,  nor  can  one  be  convicted  and  punished  in  a  greater 
degree  of  an  offense  than  that  charged  in  the  indictment. 

There  was,  therefore,  error.  Indeed  it  is  confessed  by  the  attorney 
general,  and  the  judgment  is  reversed,  and  cause  remanded  for  a 
ne>^  trial  in  conformity  to  this  opinion. 


TY DINGS,  &C.  v.  GUDGKTjL,  *C. 

(Ffled  Feb.  13,  1892— iN"o«  to  be  reported.) 

Ejectment —  Right  of  remainSermen  to  recover  land  sold  by  life  tenant — In  this> 
action  of  ejectment  by  appellants  to  recover  land  sold  by  their  mother,  who 
had  only  a  life  estate  in  it,  with  remainder  in  her  children,  it  appears  that 
the  appellees  received  from  their  mother  all  or  at  least  a  part  of  the  pur- 
chase money  she  derived  from  this  land,  and  that  they  have  received  from 
their  father  and  mother  by  descent  assets  equal  in  amoant  to  their  interest 
in  the  land  in  controversy;  therefore,  their  rip^ht  of  recovery  in  this  case  is 
barred,  and  the  judgment  below  is  affirmed. 

R.  T.  Colston  and  Rozel  Weissinger  for  appellants. 

R.  Gudgell  <fe  Son  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Prj'or. 

This  case  has  been  heretofore  in  this  court  and  the  judgment  re- 
versed for  the  purpose  of  ascertaining  the  amount  of  the  assets 
received  by  descent  or  otherwise  from  the  parents  of  the  appellants. 
10  Ky.  law  Rep.,  737. 

While  the  mother  owned  the  land  for  life,  remainder  to  her  chil- 
dren, it  is  manifest  that  the  proceeds  of  a  part  at  least  of  the  purchase 
money  was  afterwards  invested  in  trust  property,  and  these  appellants 
received  from  either  the  mother  or  father  an  estate  sufficient  to  bar 
the  recovery  in  this  case. 

The  mother  may  not  be  liable  on  her  warranty  of  title,  still  if  any 
part  of  this  purchase  money  reached  the  hands  of  the  appellants  by 
reason  of  investments  made  by  either  the  father  or  mother,  they 
should  account  for  what  was  received  in  this  action. 

The  father  of  these  appellants  evidently  labored  under  the  belief 
that  he  was  invested  with  the  legal  title  to  the  Bath  county  land,  or 
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the  title  in  the  wife  so  as  to  protect  the  purchaser  from  thera  as 
agaiiiBt  the  claim  of  the  children.  He  held  the  title  to  the  Bullitt 
county  land,  and  investments  had  been  made  after  the  sale  to  Jones 
out  uf  the  father's  own  means  in  other  estate.  He  evidently  had 
funds  of  his  own  and  to  follow  at  this  late  day  the  proceeds  of  this 
fund. arising  from  the  original  sale  to  Jones  so  as  to  create  an  equity 
in  the  children  superior  to  that  of  the  appellees,  would,  be  mani- 
festly unjust. 

How  the  appellants  settled  with  the  parties  who  claimed  or  were 
in  possession  of  the  Bath  land  is  not  necessary  to  inquire,  except  to 
ascertain  that  they  were  not  made  accountable  in  any  manner  for 
the  value  of  assets  descended,  and,  therefore,  this  record  presents 
no  case  for  apportioning  the  assets  received  by  the  heirs  l)etween  the 
vendees  of  the  land  or  those  chaiming  under  the  title  of  Tydings 
and  wife.  No  vendee  is  asserting  any  such  claim  and  the  appellants 
can  not  make  the  question  as  no  equity  arises  in  their  behalf  when 
it  does  not  appear  they  ever  accounted  for  any  assets  received  or 
descended  from  either  ancestor. , 

It  seems  to  us  the  report  of  the  commissioner  should  determine 
this  controversy,  based,  as  it  is,  on  the  testimony  as  well  as  the 
equitable  rights  of  the  parties. 

Judgment  affirmed. 


Green  v.  Commonweath. 
{Filed  Feb.  27,  1892— iVb<  to  be  reported.) 

1.  Crhninal  iaw — Oyin^  declarations — Statementft  are  not  competent  as  dy- 
ing declarations  onless  the  evidence  shows  that  the  deceased,  when  making 
them,  was  without  hope  or  expectation  of  recovery;  but  it  is  not  necessary 
that  the  deceased  should  have  expressed  his  certainty  of  dissolution  in  sa 
many  words;  the  character  of  the  wound  itself  and  the  circumstances  at- 
tending the  deceased  at  the  time  of  the  statement  may  be  sufficient  to  show 
that  he  had  no  hope  of  recovery. 

The  statements  of  the  deceased  are  not  competent  unless  they  are  state- 
ments of  facts  and  not  a  mere  expression  of  opinion. 

In  this  case  the  decedent,  after  he  had  been  shot  from  ambush,  stated  to 
several  witnesses  that  he  did  not  know  who  shot  him;  but  at  another  timCf 
upon  bein^  asked  by  a  witness  who  shot  him,  replied:  **Your  Uncle  George*' 
(appellant).  The  evidence  does  not  conduce  to  show  that  at  the  time  this 
statement  was  made  the  deceased  had  no  hope  or  expectation  of  recovery, 
nor  does  it  appear  whether  the  statement  was  one  of  fact  or  a  mere  expres- 
sion of  opinion;  therefore,  it  should  not  have  been  admitted  as  a  dying  dec- 
laration. 

Keuben  Gudgell  &.  8on,  Stone  A  Sudduth,  J.  J.  Nesbitt  and  Z.  T. 
Young  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  ap{)ellant,  George  F.  Green,  was  indicted  by  the  grand  jury 
of  the  Bath  Circuit  Court  for  the  murder  of  his  brother-in-law,  John 
B.  Davidson.  On  the  trial  he  was  found  guilty  as  charged,  and  hi& 
punishment  fixed  at  confinement  in  the  State  prison  for  life. 

The  parties,  the  one  killed  and  the  other  charged  with  the  mur- 
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der,  had,  for  iDonths  prior  to  the  commission  of  the  offense,  enter- 
tained bad  feeling  towards  each  other,  and  to  such  an  extent  as 
resulted  in  a  serious  difficulty,  in  which  they  fired  pistol  shuts,  both 
receiving:  slight  wounds. 

By  the  intervention  of  friends  an  amicable  settlement  between 
them  was  effected,  and  no  hostile  demonstration  was  made  by  the 
one  to  the  other  from  that  time  until  the  murder  of  Davidson,  and 
for  which  Green  has  l)een  convicted.  The  testimony  convicting 
Green  is  altogether  circumstantial,  except  the  declarations  of  David- 
son that  were  permitted  to  go  to  the  Jury  as  dying  declarations. 

The  deceased  was  on  his  way  home  from  Owingsville,  the  county 
seat  of  Bath  county,  on  the  evening  of  May  24th,  1889,  and  while  on 
the  public  highway,  and  shortly  before  six  o'clock  (twenty  minutes 
before)  was  shot  from  ambush,  the  assassin  concealing  himself  in  a 
dense  thicket  near  the  road.  He  was  shot  with  buck-shot  about  the 
face,  neck  and  body,  and  the  shot  producing  his  death  entered  the 
abdomen.  The  assassin  fired  two  shots,  and  the  last  shot  was  evi- 
dently made  as  Davidson  was  falling  from  this  horse,  and  this, 
doubtless,  was  the  fatal  shot. 

Jones,  a.  witne^is  who  heard  the  shots,  seeing  Davidson's  horse 
with  his  saddle  on  and  without  a  rider,  proceeded  to  the  spot  where 
the  firing  took  place  and  found  the  deceased  badly  wounded  and 
for  a  time  unconscious.  When  at  himself  he  was  asked  by  the  wit- 
ness who  shot  him,  and  his  response  was,  that  he  was  shot  from  the 
bushes  by  some  one  but  he  did  not  know  who  it  was.  He  made 
a  similar  statement  to  the  wife  of  Jones  and  also  to  Clay,  another 
witness. 

The  deceased  walked  to  Jones'  home,  a  distance  of  230  yards,  with 
the  assistance  of  three  witnesses,  and  that  night,  or  about  5  o'clock 
the  next  morning,  died. 

The  brothers-in-law,  Davidson,  the  murdered  man,  and  Green 
were  both  reputable  farmers— men  of  high  standing  in  their  count>', 
and  the  trial  connected  w^ith  the  circumstances  surrounding  the 
murder  produced  much  excitement.  The  appellant  had  been  tried 
by  an  examining  court  and  acquitted,  but  a  term  of  the  circuit 
court  being  held  shortly  after,  he  was  indicted,  was  tried  at  the 
February  term,  1890,  and  the  .jur3%  failing  to  agree,  were  discharged 
and  again  tried  in  August,  1891,  that  trial  resulting  in  a  verdict  of 
guilty. 

It  is  manifest  from  the  testimony  for  the  defense,  if  the  witnesses 
who  detail  it  are  to  be  credited,  the  appellant  c*ould  not  have  been 
present  at  the  time  or  place  of  the  murder,  and  on  the  trial  resulting  in 
this  verdict  the  statements  made  by  the  deceased  as  dying  declara- 
tions that  went  to  the  jury  as  evidence  controlled  the  finding. 

Some  of  the  statements  of  the  deceased,  or  one,  at  least,  as  to  who 
shot  him,  was  first  made  to  Nora  Green,  and  in  a  few  moments  after 
the  deceased  had  been  carried  to  the  home  of  Jones.  The  deceased 
was,  at  the  time,  perfectly  conscious— had  not  been  placed  under  the 
influence  of  opiates,  and  if  what  was  said  to  Mrs.  Green  by  the  de- 
ceased was  competent,  it  must  have  made  an  impression  on  the  jury 
that  was  difficult  to  remove.  This  question  is  really  the  only  one 
necessary  to  be  determined  on  this  appeal,  for  if  that  statement  was 
not  a  dying  declaration  it  should  have  been  excluded  from  the  jury 
on  the  motion  of  the  defense.  The  deceased  was  perfectly  rational 
when  he  made  statements  to  Jones  and  his  wife  and  to  Clay  as  to  his 
ignorance  of  the  person  who  had  committed  the  dastardly  murder, 
still  the  statement  to  Nora  Green  going  to  the  jury  as  a  dying  decla- 
ration was,  perhaps,  given  more  weight  than  the  statements  made  to 
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those  whose  testimony  as  to  what  the  deceas<id  said  was  not  regarded 
«s  having  been  made  by  the  deceased  under  a  sense  of  impending 
dissolution.  But  whether  so  or  not,  in  a  ease  where  the  conviction 
must  depend  greatly  on  evidence  of  a  circumstantial  character,  this 
-court  can  not  well  adjudge  that  incompetent  tistirnony  conducing 
to  establij^h  the  guilt  of  the  accused  was  not  prejudicial  to  his  sub- 
stantial rights. 

In  order  to  make  such  statements  competent  as  dying  declarations 
it  must  appear  that  the  deceased,  when  making  them,  was  without 
hope  or  expectation  of  recovery.  It  is  not  necessacy  that  he  should 
have  stated  in  so  many  words  his  certainty  of  impending  dissolu- 
tion. The  character  of  the  wound  'inflicted  may  be  ^ch,  or  the 
•opinions  of  those  attending  him  from  the  circumstances  surrounding 
the  deceased  at  the  time  01  the  declaration,  may  of  themselves  show 
they  were  made  when  no  hope  of  recovery  was  entertained  by  the 
deceased.  Murphy  v.  People,  37  III.,  447;  State  v.  Lash,  7  Iowa, 
S41;  McLean  v.  State,  16  Alabama,  (572;  People  v.  Gray,  61  Califor- 
nia, 1(54. 

When  Nora  Green'  approached  the  deceased  she  asked  who  shot 
him  and  his  response  was  ^^j/our  (Iwle  Georr/e.''^  The  witness  had 
hut  one  uncle  by  that  name,  and  it  was  this  defendant.  Up  to  the 
time  of  the  statement  made  to  Xora  Green  the  deceased  had  said  to 
three  other  witnesses  **he  did  not  know  who  shot  him.''  Nor  does 
he  say  to  this  witness  that  he  knew  who  shot  him  from  having  seen 
him  tire  the  pistol  shot.  The  two  brothers-in-law  had  previously 
shot  at  each  other,  and  while  the  trouble  between  them  had  been 
settled  by  the  intervention  of  friends,  it  is  manifest  the  hostile  feel- 
ing towards  each  other  had  never  been  removed,  and,  having  been 
shot  from  the  bushes,  and,  aftwr  time  for  reflection,  the  deceased 
would  very  naturally  have  concluded  that  he  had  been  shot  by  one 
whom  he  regarded  as  his  mortal  enemy.  In  other  words  the  expres- 
sion, *'your  Uncle  George  shot  me,"  may  have  been  the  opinion 
merely  of  the  deceased,  based  upon  their  hatred  of  each  other.  In 
this  case  the  accused  had  no  opportunity  of  cross-examining  this 
•witness,  the  deceased,  so  as  to  elicit  from  him  his  reasons  for  believ- 
ing the  accused  had  shot  him. 

The  first  question  counsel  for  the  defense  would,  doubtless,  have 
iisked  the  deceased,  if  testifying  in  court,  would  have  been:  Plow  do 
you  know  George  Green  shot  you?  The  answer  may  have  been, 
"because  he  was  my  enemy  and  I  believed  him  capable  of  doing 
such  an  act,"  or  it  might  have  been  **I  saw  him  shoot  from  the 
thicket." 

A  court  should,  therefore,  be  careful  in  admitting  such  testimony, 
where  it  is  doubtful  whether  the  answer  made  was  the  statement  of 
a  fact  known  to  the  declarant,  or  an  attempt  to  establish  a  fact  upon 
the  mere  belief  that  the  crime  must  have  been  committed  by  a  par- 
ticular pjerson.  If  a  mere  opinion  it  would  be  incompetent,  and 
when  going  to  the  jury  as  evidence  convicted  the  accused  of  a  hor- 
rible crime  upon  the  mere  belief  of  a  witness,  expressed  at  a  time 
when  there  was  no  opportunity  for  a  cross-exiimination,  and 
when  the  statements  may  have  been  made  from  feelings  of  anger, 
and  not  made  the  exclusive  belief  of  his  impending  danger  and  his 
accountability  to  the  Almighty  for  the  truth  of  what  he  said.  Be- 
sides, there  is  no  proof  conducing  to  show  the  statements  were  made 
under  a  belief  of  impending  dissolution;  This  statement  was  made 
many  hours  before  the  physicians  had  ascertained  that  immediate 
danger  existed.  The  wounds  about  the  neck  and  head  were  hot 
necessarily  fatal,  and  it  was  not  discovered  until  lear  midnight  that 


Digitized  by  VjOOQ IC 


900  WEST    V.     M  KmLEY,    &C. 

the  deceased  had  been  shot  in  the  abdomen,  prodirjinar  the  wound 
that  caused  his  death.  There  is,  in  fact,  no  evidence  tending:  to  shou' 
that  when  this  statement  was  n)ade  to  Nora  Green,  the  accused  be- 
lieved he  would  die,  or  that  those  in  attendance  had  advised  hinri 
there  was  no  hope  of  recovery.  The  deceased  insisted  that  he  had 
not  been  wounded  in  the  bowels,  and  n:)t  until  a  close  examination 
had. been  made  was  It  discovered  the  wound  was  fatal  and  the  de- 
ceased must  die.  This  was  hours  after  the  statement  made  to  the 
witness,  and,  therefore,  the  motion  to  exclude  the  statement  made 
to  Nora  Green  from  the  jury  should  have  prevailed. 

There  is  testimony  conducinj?  to  show  statements  made  by  the- 
deceased  after  the  discovery  of  the  fact  that  medical  aid  could  avail 
nothing,  charging  the  accused  with  being  the  man  who  shot  from 
the  bushes. 

We  shall  forbear  to  discuss  this  branch  of  the  case,  or  any  other 
part  conducing  to  show  guilt  or  innocence  on  the  part  of  the  ac- 
cused. To  do  so  would  be  to  invade  the  province  of  the  jury.  Any 
statement  made  by  the  deceased  as  to  the  circiimstances  conneried 
directly  with  the  killing  are  competent,  if  maae  under  the  rule  al- 
ready laid  down.  The  condition  of  the  mind  of  the  deceased  at  the 
time,  the  circumstances,  if  any,  influencing  him  to  make  such  state- 
ments, are  all  with  the  jury.  They  alone  must  dispose  of  these 
questions  of  fact. 

In  our  opinion  the  appellant  is  entitled  to  a  new  trial,  and  the 
judgment  is,  therefore,  reversed,  with  directions  to  so  order,  and  for 
proceedings  consistent  with  this  opinion. 


West  v.  McKinlky,  &c, 
(Filed  March  3,  1892.) 

1.  Possession'^ Adverse — Constructive  to  wild  lands — Plaintiffs  clAim  by  posses- 
sory  title  certain  unenclosed  wild  lands  through  their  ancestor,  who  wa» 
once  in  possession  of  a  tract  of  18,000  acres,  of  which  that  in  dispute  is  a 
part.  Many  parts  of  the  original  tract  were  sold  for  farming  purposes,  so 
that  the  unenclosed  parts  of  it  consisted  of  many  tracts  that  were  not  adjacent 
to  each  other.  Defendant  claimed  by  reason  of  twenty  years'  adverse  pos- 
session. Held — That  plaintiffs'  actual  possession  of  an  enclosed  pavt  of  thct 
original  tract  did  not  give  them  constrnctiye  possession  of  the  unenclosed 
lands  that  did  not  adjoin  their  enclosure  and  that  were  separated  from  it  bj 
intervening  tracts. 

2.  Same — If  plaintiffs  were  in  actual  possession  of  a  part  of  the  original 
tract  and  claimed  the  unendobed  land  to  a  well-marked  bonndary^and  ther#- 
were  no  intervening  tracts  that  severed  the  land  possessed  fiom  that 
claimed,  and  defendant  subsequently  entered  upon  his  possessiCKi,.  he  will  Yn^ 
confined  to  his  enclosure. 

J.  B.  White  for  appellant. 

W.  H.  A  J.  E.  Lilly  for  appellees. 

Appeal  from  Estill  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

The  children  of  Joseph  McKinley  instituted  this  action  to  enjoin 
the  appellant,  West,  from  cutting  and  removing  tia>ber  from  land 
belonging  to  them,  and  derived  by  descent  from  their  ancestor.  Tke 
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land  in  controversy  is  embraced  within  a  larffe  survey  known  as  the 
,  Oottage  Furnace  lands  and  containing  in  all  18,000  acres.    Much  of 
this  land  has  been  sold  off  and  farms  now  lie  within  the  original 
boundary,  composed  of  small  tracts. 

Both  the  plamtiffs  and  the  defendant  rely  on  a  possessory  title, 
and  the  appellees  attempt  to  recover,  on  the  idea  that  their  ancestor 
was  in  the  actual  possession  of  all  the  land  within  the  large  survey 
except  such  as  haa  been  sold,  and  this  possession  is  claimed  to  have 
^.xisted  because  the  posseasion,  within  the  boundary  by  their  ances- 
tor, was  the  passession  of  the  whole. 

On  the  trial  of  this  action,  there  being  an  issue  out  of  chancery 
with  a  view  of  testing:  the  title,  the  appellant  offered  to  prove  that 
much  of  the  land  within  the  boundary  of  the  Furnace  tract  had  been 
sold  off,  and  in  such  a  manner  as  to  sever  the  land  into  many  par- 
-ceis. 

His  contention  was,  that  an  actual  possession  pf  one  parcel  of  the 
oiiginal  tract  that  had  been  entirely  severed  for  years  by  other  par- 
cels that  had  been  sold  off  from  parts  of  the  reniHining  tract  that  had 
mot  been  sold,  did  not  give  a  constructive  possession  to  the  portion  of 
the  tract  not  actually  occupied.  The  evidence  was  excluded,  and  in 
this  the  court  erred.  There  is  no  evidence  of  title  except  that  of 
possession  in  the  appellees,  and  in  this  large  survey,  where  the 
$rreater  portion  had  been  sold  off  and  divided  into  small  farms  many 
years  ago,  the  possession  of  a  pwrt  should  not  be  construed  as  the  pos- 
session of  all  tne  unsold  land. 

The  appellant  entered  upon  the  land  in  dispute  more  than  twenty 
years  before  this  action  was  instituted,  erected  his  dwelling-house, 
made  all  the  improvements  for  a  comfortable,  home,  inclosed  fifty 
or  sixty  acres  of  the  land  and  has  been  claiming,  as  he  maintains, 
to  a  well  defined  boundary  outside  of  his  inclosure,  by  using  the 
land  and  timber  as  is  usual  with  timber  land  adjoining  inclosed 
fields. 

The  separate  boundaries  of  land  within  this  large  circle  or  bound- 
ary, now  belonging  to  others,  the  appellees  never  had  the  posses- 
sion of,  as  is  offered  to  be  proven,  but  it  being  contended  that  as 
the  ancestor  of  the  appellees,  or  those  claiming  under  him,  were  at 
one  time  in  the  possession  of  this  18,000  acres,  and  in  possession  now 
of  a  part  of  it,  that  this  possession  extends  to  all  the  land  not  pre- 
viously disposed  of  No  patent  or  deed  that  would  bring  to  the 
plaintiffs  a  constructive  possession  being  exhibited,  actual  possession 
must  be  shown. 

If,  therefore,  the  appellees  or  their  ancestor  was  in  the  actual  pos- 
iBeasion  of  a  part  of  this  tract,  and  there  was  no  intervening  tract 
severing  that  possession  from  that  part  of  the  land  in  dispute,  and 
the  appellant  subsequently  entered  into  the  possession,  he  should  be 
confined  to  his  inclosure.  In  other  words  the  appellees  have  never 
been  ousted. 

This  is  wild  land,  and  if  that  part  of  it  in  dispute  has  been  severed 
by  intervening  sales  from  that  part  in  the  actual  occupancy  of  the 
:appellees,  their  possession  will  not,  by  construction,  be  held  to  em- 
brace the  land  in  controversy.  The  appellees  are  maintaining  an 
action  of  trespass  that  involves  the  title.  They  must  show  the  title 
•either  by  patent  or  deed,  or  by  possession,  and  this  they  have  failed 
to  do. 

Judgment  reversed  and  remanded,  with  directions  to  grant  a  new 
trial,  and  for  proceedings  consistent  with  this  opinion. 
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French  v.  Seweli.. 

{Filed  March  10,  1892.) 

/urisdiction  of  Court  0/  Appeals —  Tille  to  //w^<?/i/— Plain tiflP  saea  to  recover 
amount  doe  him  by  virtue  of  a  contract  by  which  defendant  agreed  to  pay 
him  five  cents  per  acre  for  purcha^inf^  '^mineral  rit^hts^*  in  lands.  Defend- 
ant claims  that  the  parties  from  whom  plitintiff  purchased  snch  rights  had 
no  title  to  the  lands  in  which  snch  rights  were  purchased.  The  amount  in- 
volved is  less  than  $8,000.  Held — That  the  title  to  land  is  not  involved 
in  the  action  in  such  a  manner  as  to  give  the  Court  of  Appeals  jurisdictioit 
on  appeal,  and  that  the  appeal  moat  be  transferred  to  the  Superior  Court.. 

Hurst  &  Back,  Wm.  Lindsay  and  Thos.  H.  Hines  for  appellant. 

S.  H.  Patrick  and  Park  Phipps  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  must  go  to  the  Superior  Court,  as  the  amount  in  contro- 
versy is  less  than  $3,00(». 

There  is  no  title  to  a  freehold  involvetl  or  any  question  that  would 
settle  the  title  to  the  minerals  on  the  lands.  The  claim  by  the 
plaintiff  (the  appellee)  is  that  the  defendant  agreed  to  give  him  five 
cents  per  acre  for  the  right  to  the  minerals  in  certain  lands  in  P^ast- 
ern  Kentucky;  that  he  had  procured  the  right  to  a  certain  number 
of  acres  and  was  entitled  to  recover dollars.  The  defense  al- 
leges that  the  title  was  to  be  good  to  the  lands  owned  by  the  parties 
of  whom  the  agent  obtained  this  right,  and  the  title  being  defective 
the  appellee  ought  not  to  recover. 

This  is  no  controversy  between  a  claimant  and  the  one  in  posses- 
sion as  owner,  or  a  contest  between  adverse  claims  of  title,  and  the 
question  as  to  title  is  only  incidental  to  the  real  matter  in  issue.  If 
a  real  estate  a^ent  should  sue  for  his  commir-sion,  by  reason  of  the 
purchase  of  the  land  for  the  principal,  and  the  latter  should  defend 
on  the  j^round  that  the  vendor  had  no  ti'.ie,  it  would  present  the 
same  question.  The  owners  of  the  land  are  not  parties  and  the 
effect  of  the  judg:ment  would  deprive  no  one  of  title. 

This  case  is,  therefore,  transferred  under  submission,  that  it  majr 
be  decided.     Transferred. 


L.'&  N.  R.  R.  Co.  V.  Shivkli/s  adm'x. 
{FileAl  March  10,  1892— iVo^  to  be  remrtexL ) 

1.  Confliit  of  la7v — Death  hy  willful  neglect  of  railroad  in  another  Slate — Air 
action  may  be  maintained  in  the  county  in  this  State  in  which  the  railroact 
company  exists,  by  whose  willful  neglect  the  plaintilT^s  intestate  lost  his 
life  in  the  State  of  Alabamn,  as  it  is  shown  that  a  statute  of  that  State  f^ives 
the  same,  right  of  action  where  a  death  results  from  the  negligence  of  a  cor« 
p.oration  as  does  the  statute  of  this  State. 

2.  Death  by  luilful  tteglec' — Measure  of  da  mages —k  verdict  for  $15,000  dam- 
ages is  not  excessive  as  compensation  for  the  loss  of  life  of  a  young  man 
29  years  of  age,  who  was  healthy  and  intelligent  and  earning  $2.50  per  day^ 
and  one  of  the  best  workmen  in  appellant's  employ,  and  whose  death  re- 
snlted  from  the  willful  neglect  of  the  appellant. 
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3.  Same — AfasUr  at/d  s^rvnnf — Xeg/ect — A  railroad  is  not  an   insarer   of  the     »  • 
safety  of  its  employes,  bat  they  mast  exercise  their  skill  and  judgement  to 
avoid  dangers  that  are  apparent  to  them;  so  that  if  an  employe  incurs  a 
risk  that  is  as  well  known  to  him  as  to  his  saperiur  officer,  and  an  injury  re-  ^*  ^ 
salts,  he  can  not  look  to  the  railroad  for  compensation.     But  if  a  higher               * 
officer  of  «  railroad  has  superior  means  of  knowing  whether  a  particular  act 
will  be  attended  with  danger,  or  whether  an   injury  is  about  to  come  upon 
the  employes,  the  latter  have  a  right  to  rely  upon  the  vigilance  of  the  former 
to  guard  them  against  the  danger  and  warn  them  in  time  to  escape. 

It)  this  case  a  carpenter  employed  in  removing  drift-wood  that  was  against 
a  temporary  bridge  in  a  river,  had  a  right  to  rely  upon  the  vigilance  of  his 
superior  officers  in  warning  him  of  danger,  and  their  failure  to  so  warn  him 
and  to  furnish  him  a  way  of  escape  was  such  gross  and  willful  neglect  as 
renders  the  appellant  liable  iu  damages  for  his  death. 

4.  Slime — Couiribtttoty  uc'^^lect — By  the  willful  neglect  of  appellant  one  of 
its  employes  was  placed  iu  most  imminent  peril  on  a  mass  of  drift  under  a 
bridge,  one-half  of  which  was  falling  into  the  river;  the  employe  jumped 
into  the  river  and  attempted  to  swim  to  the  shore,  and  was  drowned.  Other 
workmen  remained  on  the  drift  and  suffered  no  injury.  //£*/</— That,  ander 
the  circumstances,  the  act  of  jumping  from  the  drift  was  the  act  of  a  pru- 
dent man  and  not  contributory  neglect  on  the  part  of  the  decedent;  and 
his  administratrix  is  entitled  to  recover  for  his  death. 

W.  J.  Lisle,  II.  W.  Bruca  and  \Vm.  Lindsay  for  appellant. 

Samuel  Avritt  and  S.  A.  Russell  for  appellee. 

Appe.il  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  (vhief  Justice  Holt. 

The  draw  of  a  bridj^e  over  the  Alabama  river  upon  appellant's 
road  hml  been  taken  out  for  repair,  and  false  works  had  bfeen  erected 
upon  piles  to  enable  its  trains  to  cross.  A  large  lot  of  drift  \vo(kI 
had  lodj^ed  ajjainst  these  works  and  the  pier  of  the  bridge.  This, 
together  with  a  ri«e  in  the  river,  endangered  the  bridge. 

The  deceased.  Charles  Shivell,  who  was  then  in  the  employ  of 
the  appellant  a»s  a  bridge  carpenter,  was,  together  with  some  fifteen 
or  twenty  other  employes,  directed  by  the  superior  agents  of  the  ap- 
pellant, to  go  upon  the  drift  for  the  purpose  of  removing  it.  They 
did  so,  by  means  of  a  ladder,  which  rested  against  the  false  works. 

After  working  for  two  days  without  intermission  the  drift  was  un- 
moved. Upon  the  third  day  it  was  the  belief  of  those  in  charge  of 
the  work  that  the  bridge,  or  at  least  that  part  of  it  against  which  the 
drift  had  lodged,  could  not  be  saved,  and  Shivell  told  his  foreman 
he  believed  there  was  danger  in  going  upon  the  drift,  but  was  un-  • 

sured  by  him  to  the  contrary  in  his  opinion. 

Ropes  were  fastened  to  the  drift,  then  carried  to  pulleys  upon  the 
bridge,  and  then  fastened  to  a  locomotive,  one  bsing  used  at  each 
end  of  the  bridge,  the  effort  being  to  dislodge  the  drift  with  this 
power. 

This,  of  course,  increased  the  pressure  against  the  bridge.  Upon 
the  third  day  the  drift  suddenly  broke  in  two.  One  portion  of  it 
broke  loose  and  floated  down  the  river,  and  the  false  works  of  the 
bridge  above  this  pf)rtion  tumbled  down.  The  workmen,  including 
Shivell,  were  upon  this  portion  when  the  drift  parted,  but  they  es- 
caped to  the  other  portion,  save  one  man,  who  was  struck  by  a  fall- 
ing timber,  but  rescued  afcer  floating  some  distance  down  the  river 
upon  the  drift. 

The  deceased,  as  soon  as  he  got  upon  the  portion  which  was  sta- 
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tionary,  ran  to  the  side  of  it  nearest  to  the  shore,  and  jumped  into 
the  river,  as  if  to  swim  ashore,  but  was  drowned.  It  is  possible  that 
he  fell  into  the  river,  but  from  the  testimony  this  is  not  probable.     . 

When  this  occurred  the  remainin$c  part  of  the  drift,  and  the  false 
works  of  the  bridaje  above  it,  were  cracking,  and  apparently  about 
to  break  loose  and  fall,  in  which  event  the  workmen  upon  the  drift 
would  have  been  in  danger  of  drowning,  or  of  death  from  the  fall- 
ing: iron  and  timber.  Saving  the  deceased  they  remained  there 
however,  and  as  this  did  not  happen  no  other  life  was  lost. 

The  appellee,  who  is  the  widow  of  the  deceased,  brought  this 
action  as  his  administratrix  to  recover  damages  for  the  loss  of  her  hus- 
band's life,  avering  that  it  was  caused  by  the  gross  and  willful  n^- 
lect  of  the  appellant. 

The  accident  happened  in  Alabama,  but  as  the  appellant  has  an 
existence  in  the  county  in  this  State,  in  which  this  action  was 
brought,  and  as  it  is  shown  there  is  a  statute  in  Alabama  of  similar 
import  to  our  own,  giving  a  right  of  action  where  death  results  from 
the  negligence  of  a  corporation,  the  appellee  had  a  right  to  sue 
here.    Bruce's  adm'r  v.  Cincinnati  R.  R.  Co.,  8:^  Ky.,  174. 

Whether  this  would  be  so  in  the  absence  of  a  kindred  statute  here, 
it  is  unnecessary  to  decide. 

It  is  urged  for  the  appellant  that  the  deceased  knew  it  was  dan- 
gerous to  go  upon  the  drift;  that  He  was  not  bound  to  do  so,  although 
directed  by  his  superior;  that  his  death  resulted  from  inevitable 
accident,  and  thai  there  can,  therefore,  be  no  recovery. 

It  is  true  that  the  employer  is  not  an  insurer  0/  the  safety  of  the 
employe.  Each  has  duties  to  perform,  looking  to  the  safety  of  the 
latter.  He  is  not  permitted  to  be  regardless  of  his  own  safety.  If  a 
risk  be  as  well  known  to  him  as  to  his  employer  he  incurs  it  at  his 
peril,  and  in  case  of  injury  can  not  look  to  the  master  for  indem- 
nity. 

He  must  exercise  his  own  skill  and  judgment  as  to  hazards  which 
are  plain  to  him.  If,  however,  the  master  has  superior  means-  of 
knowing  whether  any  act  will  be  attended  with  danger,  or  whether 
it  is  about  to  come  upon  the  servant,  then  the  latter  has  a  right  to 
rely  upon  the  former  guarding  against  it  or  warning  him  of  it  in 
time  to  escape  it. 

This  latter  rule  applies  to  this  case.  The  circumstances  show  that 
those  in  charge  of  the  work  had  superior  means  of  knowing  of  the 
impending  danger,  and  as  the  work  in  which  the  deceased  was  en- 
gaged was  likely  at  any  time  to  become  hazardous  to  life  it  was  the 
duty  of  the  appellant  to  reasonably  provide  against  it.  The  deceased 
had  a  right  to  presume  that  it  would  do  so,  and  that  his  superiors 
would  warn  him  of  any  increased  danger,  either  known  to  theni  or 
which,  in  the  exercise  of  reasonable  care,  should  have  been  known 
to  them. 

While  the  deceased  was  at  work  down  upon  the  drift,  the  super- 
intendent of  the  appellant's  bridge  system,  and  who  was  in  chai^ 
of  the  work,  was  on  the  top  of  the  bridge.  The  combined  pressure 
of  the  water,  the  drift  and  the  pulling  by  the  two  locomotives  had 
forced  the  bridge  out  of  plumb  several  feet.  There  was  imminent 
danger  of  the  bridge  giving  way  every  moment.  It  was  on  the  in- 
crease. 

Both  the  general  bridge  superintendent  and  the  division  one,  both 
of  whom  were  upon  the  ground,  testify  that  upon  the  morning  when 
the  accident  happened  they  had  about  despaired  of  saving  the 
bridge.  A  train  which  came  to  it  shortly  before  the  accident  was 
not  permitted  to  cross. 
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The  deceased  was  where  he  could  not  see  or  know  of  the  increased 
danger,  while  it  was  known  to  his  superiors,  who  failed  to  either 
warn  him  of  it  or  order  him  out  of  the  place  of  danger. 

Moreover,  they  failed  to  provide  any  means  whatever  of  escape. 
No  ropes  or  boats  were  brought  into  proper  place  for  this  purpose. 
These  circumstances  show  an  utter,  willful,  disregard  of  manifest 
■duty  for  the  safety  of  the  deceased  and  his  fellow- work  men. 

If  it  be  true,  as  is  said,  that  in  Alabama  even  where  willful  neg- 
lect is  shown  u\H)n  the  Dart  of  the  master,  contributory  neglect  in 
the  servant  be  a  defease,  yet  thlK  does  not  appear  in  this  case.  Al- 
though the  deceased  would  not  have  lost  his  life  if  he  had  remained 
upon  the  foot  of  the  drift,  which  did  not  float  away,  yet  he  was  in 
apparent  peril  there. 

His  situation  had  been  brought  about  by  being  directed  to  do  the 
work,  and  the  failure  of  his  superiors  to  warn  him  of  the  increased 
danger,  or  to  provide  a  means  of  escape.  The  fact  that  under  these 
circumstances  he  did  not  choose  what  subsequently  appeared  the 
safest  plan  to  save  his  life  did  not  constitute  contributory  neglect. 
Jumping  from  the  drift  in  the  moment  of  peril  was  not  the  act  of 
an  imprudent  man.  The  willful  ne^rligence  of  his  superior  had 
brought  about  the  danger,  and  the  fact  that  the  attempt  to  save  his 
life  was  attended  with  danger  did  not  constitute  contributory  neg- 
lect, because,  under  all  the  circumstances,  his  conduct  was  that  of  a 
reasonable  man.    Beach  on  Constitutional  Negligence,  43. 

He  merely  obeyed  the  instinct  to  save  his  life,  and  acted  with  at 
least  ordinary  prudence,  under  the  circumstances,  as  the  evidence 
shows  he  could  swim.  He  was  compelled  to  hurriedly  make  a 
choice  of  dangers,  and  under  such  circumstances  the  law  only  re- 
quires him  to  act  as  would  an  ordinarily  prudent  man. 

The  instructions  asked  by  the  appellant  and  refused  are  objection- 
able, because  they  limit  a  recovery  to  a  case  where  th^  decreased *8 
superiors  actually  knew  of  the  peril  and  he  did  not,  and  relieve  them 
of  the  duty  of  knowing  it  when  in  the  exercise  of  reasonable  care 
they  might  have  known  it  and  had  superior  opportunities  to  the  de- 
ceased of  knowing  it. 

The  verdict  is  for  $15,(X)0.  It  is  urged  that  this  is  excessive.  So 
much  so  a*s  to  show  at  fli-st  blush  the  existence  of  passion  and  preju- 
dice in  the  triers. 

The  deceased  was,  however,  a  young  man,  twenty-nine  years  old, 
healthy  and  intelligent.  He  was  earning  $2.50  a  day,  and  was,  as 
the  uniform  testimony  shows,  one  of  the  best  workmen  in  the  em- 
ploy of  the  company. 

Under  such  circumstances  the  verdict  as  a  compensation  merely 
for  the  hxss  of  his  life  can  not  be  regarded  as  excessive. 

Judgment  aflirmed. 


Collins  v.  Park,  &i\ 

{Filed  March  10,  1802.) 

1.  Venue  0/  action  for  specific  enjorcement  of  executory  con ti  act  of  sale  of  land 
— Personal  judgment— T\l^  circuit  coart  of  the  county  in  which  the  land  is 
siioated  has  exclusive  jurisdiction  of  an  action  by  the  vendor  for  a  speoiflo 
enforcement  of  an  executory  contract  of  sale,  and  for  a  sale  of  the  land  to 
Batisfy  the  lien  thereon  for  the  purchase  money.  Therefore,  the  same  court 
has  jurisdiction  in  such  action  to  render  a  personal  judgment  for  the   pur- 
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chase  money  against  the  vendee,  nlthoagh   he  is  not  a    resident  of    sach 
oontity  nor  served  with  process  therein. 

2.  Specific  performance  of  contract — Defects  in  title — Pleading — In  an  action 
by  a  vendor  for  specific  performance  of  an  executory  contract  of  sale  of 
land,  the  vendee  can  n^t  allege  in  general  terms  that  the  deed  tendered  by 
the  vendor  does  not  include  all  the  land  mentioned  in  the  contract;  he  mast 
specify  what  particular  part  of  the  land  is  not  included  in  the  deed  or  the 
particulars  wherein  the  boundary  of  the  land  has  been  changed. 

Bo  the  vendee  can  not  demand  an  exhibition  of  the  vendor's  title  unless 
he  allege.^  an  entire  want  of  title  or  points  out  the  particular  defects  in  the 
title  of  which  he  complain^). 

3.  Specific  performance—  Title— \l  ^a  vendor  is  able  to  convey  a  good  title  to 
land,  at  the  time  the  executory  contract  for  its  sale  is  to  be  performed,  and 
then  tenders  a  good  deed,  the  contract  will  be  enforced,  although  his  title 
was  defective  at  the  date  of  the  execution  of  the  contract  of  sale. 

And  even  after  the  commencement  of  an  action  for  the  enforcement  of 
such  contract  the  vendor  should  be  permitted  to  cure  any  defects  in  his  title, 
if  he  can  do  so  within  a  reasonable  time,  provided  time  is  not  of  the  essence 
of  the  contract. 

A:. -Same — Commissioner's  deed — At  the  time  the  vendor  should  have  tendered 
a  deed  to  the  vendee,  no  defect  existed  in  his, title  except  this:  A  portion  of 
the  land  had  been  purchased  by  him  at  a  judicial  sale,  which  sale  had  been 
confirmed  by  the  court;  the  court  had,  by  order,  directed  its  commissioner 
to  execute  a  deed  for  the  land,  but  the  commissioner  had  not  done  so,  nor 
did  he  so  execute  it  until  three  days  after  the  time  when  the  vendue  shonld 
have  tendered  his  deed.  AV/r/— That  this  defect  in  the  title  of  the  vendor 
wae  not  snfiicient  to  prevent  an  enforcement  of  the  contract. 

6.  Spectal  act  to  remoi'e  disabiiilY  of  infuncy  of  married  looman  constitutional — 
A  special  act  of  the  Legislature  authorizing  a  married  woman  nineteen  years 
of  age,  to  unite  with  her  husband  in  conveying  certain  laud,  was  valid  under 
the  old  Constitution  of  this  State. 

Smith  &  Moberly,  John  Bennett  and  Crook  <fe  Cobb  for  appellant. 

Win.  Lindsay,  Robert  L.  Riddell  and  Hugh  Riddell  for  apiiellees. 

Appeal  from  EstiH  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Lewis. 

March  1,  1890,  the  following  contract  was  made:  **This  writing, 
between  J.  M.  Park  and  W.  F.  Park,  of  first  part,  and  J.  S.  Collins,  of 
second  part,  witncsseth  that  tirst  parties  havesold  to  second  party  the 
Harry  Moore  farm,  just  eastot  Irvine,  in  county  of  Estill,  containing 
450  aci'es,  more  or  less,  tojrether  with  all  improvements  thereon  for  the 
consideration  of  $30,000,  |1  cash  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged;  one-half  the  remainder  when  the  deed  is 
made,  the  balance  in  equal  annual  installments  of  otie  and  two  years, 
together  with  six  per  Cf  nt.  interest,  and  a  lien  retained,  and  agree  to 
make  him  a  deed  ?n  fee-simple,  with  general  warranty  thereto,  the 
purchaser  to  have  a  reasonable  time  to  examine  the  title.  The  par- 
ties of  lirst  part  are  lo  be  allowed  to  retain  possession  of  the  house 
and  to  feed  their  stock  on  the  lands  until  June  1,1890;  with  these 
exceptions  the  party  of  second  part  is  to  have  possession  when  the 
deed  is  made.  It  is  understood  that  first  parties  have  heretofore 
made  contract  with  R.,  N.,  I.  <fe  B.  Railroad  Company  for  the  right 
of  way,  which  is  hereby  transferred  to  second  party,  and  is  to  be 
assumed  by  him,  parties  of  first  part  to  be  released  from  all  liability 
therefor.'' 

July  7,  1890,  the  vendors  instituted  this  action  in  Rstlll  Circuit 
Court  praying  judgment  for  specific  execution  of  the  contract,  for 
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$15,000.  with  interest  from  June  1, 1890,  until  paid,  subject  to  credit 
of  $2,0(H),  as  of  July  4,  1890,  and  for  enforcement  of  their  lien  b^'^  sale 
of  the  land  to  pay  their  debt.  It  was  stated  in  the  patition  that 
plaintiff  had  a  good  title  to  the  land,  and  before  concwnencino:  the 
action  they  had  duly  executed,  acknowledged  and  tendered  to  de- 
fendant a  deed  therefor,  and  also  possession,  neither  of  which  he  ac- 
cepted. Filed  with,  and  as  part  of  the  petition,  were,  in  addition  to 
the  deed  from  plaintiffs  to  defendant,  copies  of  deeds  made  to  the 
plaintiffs  by  their  immediate  vendor,  whose  title  to  one  parcel  of  the 
land  was,  however,  conveyed  by  commissioner  of  court. 

At  December  term  of  court  defendant  appeared  and  filed  both  a 
general  demurrer  to  the  petition  and  demurrer  to  jurisdiction  of 
court,  both  of  which  were  overruled.  He  then  filed  answer,  a  de- 
murrer to  all  of  which  was  sustained,  except  paragraph  6,  wherein 
it  was  alleo^ed  that  at  time  of  the  contract  the  wife  of  the  plaintiff, 
W.  F.  Park,  was  under  age,  and  had  not,  nor  could  relinquish  her 
dower  right  in  the  land. 

At  the  same  term  an  amended  answer  was  offered,  but  neither  it, 
nor  an  answer  teflidered  at  June  term,  1891,  to  amended  petition  of 
plaintiffs,  was  permitted  to  be  filed.  And  at  that  term  the  action 
was  submitted  and  judgment  rendered  for  exerrution  of  the  contract 
sued  on,  that  plaintiffs  have  a  lien  on  the  land  for  the  sum  of  Slo,- 
000  and  interest  from  June  1,  189'),  subject  to  a  credit  of  12,009  as  of 
July  4,  1890,  also  for  the  two  de  erre<l  payments  of  $7,50C  each  and 
interest,  and  that  so  much  of  the  land  as  necessary  to  satisfy  the  first 
mentioned  sum,  for  which  personal  judgment  was  then  rendered, 
be  sold  for  that  purpose,  it  being  recited  that  the  land  was  suscepti- 
ble of  division. 

The  various  grounds  of  defense  made  by  demurrers  and  answers 
will  be  referred  to  and  consfdered  in  order. 

1.  Subsection  3,  section  62,  Civil  Code,  provides,  that  actions  for 
the  sale  of  real  property  under  a  mortgage,  lien  or  other  incum- 
brance or  charge,  except  for  debt  of  a  decedent,  must  be  brought  in 
the  county  in  wliich  the  subject  of  the  action  or  som?  p.ir  thereof 
is  situated.  Therefore,  as  the  land,  subject  of  the  action,  is  situ  ited 
in  Estill  county,  no  other  than  the  Estill  Circuit  Court  could  have 
rendered  judgment  for  sale  of  it  under  lien  for  purchase  money  as 
prayed  for  in  the  petition.  And  having  exclusive  jurisdiction  for 
that  purpose,  which,  however,  could  not  be  Intelligibly  or  equitably 
exercised  without  affording  the  defendant  an  opportunity  to  be 
heard,  it  would  seem  to  follow  the  court  did  have  jurisdiction  to 
render  personal  judgment  for  the  amount  of  purchase  money  found 
due,  notwithstanding  he  was  not  a  resident  of  nor  summoned  in  Es- 
till county.  And  we  think  section  376  was  intended  to  apply  to  such 
cases  as  this.  It  is  as  follows:  **In  an  action  to  enforce  a  m or t«:age 
or  other  lien,  judgment  may  be  rendereil  for  sale  of  the  property 
and  for  recovery  of  the  debt  against  the  defendant  perso»ially." 

It  is  true  seciion  78  provides  that  an  action  not  required  by  pre-^ 
vious  sections  to  ba  brou;^ht  in  some  other  county  may  bi  brought 
in  any  county  in  which  the  defendant  in  the  action  rissidc^  or  is  sum- 
moned; and  that  section  79  in  substance,  provides  that  no  judgment 
shall  be  rendered  against  a  defendant  in  such  action,  unless  it  is  so 
brought.  But  those  sections  apply  to  a  transitory  action,  the  cause 
of  which  is  distinct  and  not  necessarily  connected  with  an.'  other 
subject  or  cause  of  action,  and  do  not  conflict  with  section  376,  which 
authorizi»s,  without  qu.ilification,  a  personal  judgment  against  a  de- 
fendant in  every  action  to  enforce  a  mortgage  or  other  lien  by  sale  of 
property  to  satisfy  the  debt,  the  section  not,  however,  applying  of 
course  to  non-resident  defendants. 
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In  our  opinion  the  court  had  jurisdiction  to  render  a  personal  judg- 
Tuent,  as  well  as  to  enforce  performance  of  the  contract,  and  the  de- 
murrer was  properly  overruled. 

2,  It  appears  that  the  land  sold,  described  in  the  contract  as  the 
Harvey  Moore  farm,  was,  under  ludorment  of  court,  in  an  action  to 
settle  the  estate  of  Moore,  the  original  owner,  divided  and  sold  in 
two  |)arcels,  one  of  them  comprising  2o0  acres,  purchased  by  L.  A. 
Harris,  and  the  other,  183  acres  purchased  by  the  plaintiff. 

Harris  had  received  a  commissioner's  deed  and  sold  and  conveyed 
the  parcel  of  250  acres  to  plaintiffs  prior  to  the  sale  to  defendant. 
But  though  the  sale  of  the  other  parcel  of  183  acres  to  plaintiff  had 
been  made  and  confirmed  by  the  court,  and  deed  ordered  previous 
to  March  1,  1890,  date  of  the  contra?t,  it  was  not  executed  by  the 
commissioner  of  court  until  June  3,  1890. 

It  is  stated  In  general  terms  in  the  answers  that  all  the  land  sold  is 
not  included  in  the  deed  from  plaintiffs  to  defendant,  but  neither 
the  quantity  lacking  nor  any  particular  alteration  in  the  boundary 
is  indicated.  Nor  are  any  particular  defects  in  their  title  pointed 
-out,  except  in  respect  to  authentication  of  the  deed  from  Harris  and 
wife  to  plaintiffs,  and  the  inability  of  the  wife  of  one  of  the  plain- 
tiffs to  relinquish  her  dower  right  as  alleged  in  paragraph  6  of  the 
answer.  Consequently,  as  weil  settled  by  this  court,  the  demurrer  to 
the  answer  was  properly  sustained;  for,  as  said  in  Logan  v.  Bull,  78 
Ky.,  007,  **in  order  io  entitle  a  vendee  to  demand  an  exhibition  of 
the  vendor's  title  he  must  allege  either  an  entire  want  of  title,  or 
point  out  the  particular  defects  of  which  he  complains." 

The  deed  of  Harris  and  wife  was  executed  and  acknowledged  in 
Kansas,  where  they  reside,  and  the  certificate  of  execution  and  ac- 
knowledgment appears  to  have  been  made  in  the  manner  required 
by  the  General  Statutes.    We  perceive  lio  defect  in  it  whatever. 

It  is  admitted  that  the  wife  of  one  of  the  plaintiffs,  Kate  Park, 
was  only  nineteen  years  of  age  at  date  of  their  sale  to  defendant, 
and  she  w-as,  consequently,  then  incapable  of  relinquishing  her 
dower  right.  But  it  appears  that  April  29,  1890,  an  act  was  passed 
by  the  General  Assembly  whereby  she  was  so  far  relieved  of  all  dis- 
tibility  of  infancy  as  to  authorize  an(f  empower  h^r  to  unite  with  her 
husband  in  conveying  the  land  in  question  as  though  she  was  a  mar- 
ried woman  over  twenty -one  years  of  age. 

If  that  act  was  valid  no  obstacle  to  her  fully  relinquishing  her 
dower  right  in  the  land  thereafter  existed,  and  the  deed  to  defend- 
ant, in  which  she  joined,  was  as  valid  as  if  she  had  been  over  twen- 
ty-one years  of  age.  We  do  not  percieve  upon  what  ground  it  can 
be  held  invalid;  on  the  contrary,  according  to  repeated  decisions  of 
this  court,  it  was  valid  and  effectual  under  the  old  Constitution,  in 
operation  when  it  .was  passed. 

The  rule  as  settled  by  this  court  is,  that  if  the  vendor  is  able  to 
convey  a  good  title  at  the  time  the  contract  is  to  be  performed,  and 
tenders  a  deed,  the  contract  will  be  enforced,  although  his  title  was 
defective  at  date. of  sale.    Logan  v.  Bull. 

And  we  see  no  reason  why  the  chancellor  should  not  permit  a  ven- 
dor, even  after  he  commences  his  action,  to  supply  defects  in  his 
title,  so  far  as  to  comply  with  his  contract,  if  he  can  do  so  within  a 
reasonable  time,  provided  time  is  not  of  the  essence  of  the  contract, 
And  such  seems  to  have  been  the  doctrine  of  the  case  of  Dressel  v, 
Jordon,  104  Mass.,  cited  with  appeal  in  Logan  v.  Bull.  No  time 
is  fixed  in  the  contract  in  question  for  plaintiffs  to  make  the  convey- 
ance, and,  therefore,  it  must  be  treated  as  an  undertaking  by  them 
to  do  so  within  a  reasonable  time.    What,  then,  according  to  the 
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contract,  was  a  reasonable  time?  Following  a  provision  in  the  con- 
tract that  the  purchaser  was  to  have  a  reasonable  time  to  examine 
the  title  is  this  clause:  **The  parties  of  the  first  part  are  to  be  allowed 
to  retain  possession  of  the  house  and  to  feed  their  stock  on  the  lands 
until  June  1, 1890,  with  the-^e  excef>tions,  the  party  of  the  second  part 
is  to  have  possession  ichen  the  deed  is  madeJ^  It  had  been  in  a  pre- 
vious part  of  the  contract  provided  that  the  first  payment  of  $15-, 
000  was  not  to  be  made  until  execution  and  delivery  of  the  deed  ; 
hence,  the  stipulation  that  possession  was  to  be  ffiven  prior  to  June 
1,  in  case  the  deed  was  made,  and  as  a  consequence  the  first  payment 
becomes  due  before  that  time.  It,  therefore,  soems  to  us  a  fair  in- 
ference that  the  parties  to  the  contract  contemplated  June,  1,  1890,  a» 
a  time  on  or  before  which  a  Rrood  title  miifht  be  made  and  tendered 
in  compliance  of  the  vendor's  understanding:. 

There  does  not  seem  to  us  any  defect  of  title  existed  on  that  day, 
except  the  commissioner  of  court  had  not  then,  nor  did,  until  June 
3, 1890,  execute  the  deed  to  plaintiffs.  But  in  view  of  the  fact  they 
had  l>een  previously  adjudged  entitled  to  such  conveyance,  and  it 
only  awaited  performance  of  a  mere  ministerial  act  by  an  officer  of 
court,  it  would  be  extremely  technical  and  unreasonable  to  decide 
such  a  defect  of  title  existed  on  that  account  as  should  avoid  and 
nullify  the  entire  contract. 

In  our  opinion  plaintiff^  within  a.  reasonable  time  did  have  and 
convey  defendant  a  good  title  to  the  land,  and,  consequently,  it  is  not 
necessary  to  consider  the  matter  pleaded  by  defendant  in  avoidance 
or  as  cause  of  counter-claim  by  reason  of  plaintiffs'  alleged  failure- 
to  make  and  tender  conveyance  of  a  good  title  within  the  time  they 
undertook  to  do  so. 

Judgment  affirmed. 


Baskett  v.  Sellers,  Ac. 
(Filed  March  10,  \^^2—Not  to  be  reported.) 

Consiruciion  of  deed — Conflict  between  habendum  and  granting  clause — A.  father 
by  a  coDYeyance,  to  whicb  his  sod  and  daaj^hter  were  parties  of  the  seooad 
part,  sold  and  conveyed  **to  the  parties  of  the  second  part  the  follovin^;:  de- 
scribed tract  of  land,  ^.,  *  *  *  to  have  and  to  hold  to  them,  my 
said  daughter  and  son,  and  their  children  forever,"  Ac.     Held— 

First,  It  appears  by  necessary  inference,  from  the  words  ased  in  the  ha- 
bendnm,  that  the  son  and  daoffhter  were  to  take  only  a  life  estate,  with  re- 
mainder to  their  children;  therefore,  the  habendom  will  determine  the  estate 
they  take,  althoa^h  the  granting;  danse  of  itself  woald  vest  the  son  and  the 
daughter  with  «  fee-sinxple  estate. 

Second,  It  can  not  be  presumed  that  the  grantor  used  the  word  '^children*' 
in  the  sense  of  "heirs,"  since  there  is  nothing  in  the  deed  indicating  that 
he  intended  that  the  word  should  be  so  understood. 

H.  F.  Turner  for  appellant. 

Yeaman  A  Lockett  and  Montgomery  Merritt  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

A.  H.  B.  FarJy  executed  mortgages  to  the  appellees  on  the  tract 
of  land  in  controversy.  The  fee-simple  title  of  the  land  was  sold 
by  the  commissioner  of  the  Henderson  Circuit  Court,  pursuant  to  a 
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Judgment  of  that  court  foreolosinK  said  mortsrages.  The  appellant 
purchased  said  land  at  the  decretal  sale.  He  filed  exceptions  to  the 
report  of  sale,  disclosing  the  fact  that  the  mortgagor,  A.  H.  B.  Farly, 
owned  only  a  life  estate  in  said  land,  remainder  to  any  children  that 
she  might  have. 

The  granting:  clause  in  the  deed  under  which  A.  H.  B.  Farly  held 
said  land  is:  "For  and  in  consideration  of  natural  love  the  said 


party  of  the  first  part  (the  father)  has  for. his  daughter,  the  said  A. 
II.  B.  Farly  and  his  son,  T.  L.  Farly,  parties  of  the  second  part,  the 
party  of  the  first  part  has  this  day  sold,  and  by  these  presents  doth 


grant,  bargain,  sell  and  convey  to  the  parties  of  the  second  part  the 
following  described  land,"  Ac.  The  habendum  is:  *'To  have  and  to 
hold  to  them,  my  said  daughter  and  son,  and  their  children  for- 
ever," &c. 

It  is  contended  that  the  habendum  limiting  the  estate  to  the 
children  of  the  vendees  is  repugnant  ta  the  granting  clause,  which 
conveys  to  the  grantees  a  fee-simple  title;  and  such  repugnancy  ren- 
ders the  limitation  in  the  habendum  void,  and  the  fee-simple  estate 
granted  by  the  granting  clause  is  unaffected  by  the  habendum. 

Now  the  granting  clause  contains  no  words  of  inheritance;  but 
section  7,  article  1,  chapter  ().'J,  (xeneral  Statutes,  provides:  "That 
unless  a  different  purpose  appear  by  expref^s  words  or  necessary  infer- 
ence, every  estate  in  land,  credited  by  deed  or  will,  without  words 
of  'nheritance,  shall  be  deemed  a  fee-simple  or  such  other  estate  as 
the  grantor  or  testator  had  power  to  dispose  of." 

The  statute,  supra,  creates,  wiien  words  of  inheritance  are  omitted, 
by  implication  a  fee-simple  estate,  unless  a  "different"  purpose  "ap- 
l)ear  by  express  words  or  necessary  inference."  If  the  implication 
which  arises  by  virtue  of  the  statute,  aupra,  is  controlled  by  **ex- 

t)ress  words  or  necessary  inference"  there  can  be  no  repugnancy. 
3ut  suppose  the  habendum  is  repugnant  to  the  implied  fee-simple 
grant,  and  it  appears  from  the  deed  that  the  grantor  intended  that 
the  habenduin  should  control,  then  it  is  clearly  settled  by  this  court 
that  the  habendum  must  control,  for  the  simple  reason  that  the 
grantor  intended  the  language  of  the#statute  to  nave  that  effect;  for 
where  it  appears  that  the  grantor,  by  "express  words  or  necessary 
inference,"  intended  to  control  or  limit  the  i;iiplied  gn\nt  of  a  fee- 
simple  title,  although  such  words  or  necessary  inference  appear  in 
the  habendum,  the  habendum  must  be  permitted  to  have  the  effect 
indicated,  else  the  statute,  supra,  will  not  be  allowed  to  have  the 
meaning  that  its  language  naturally  imparts.  Bodine's  adm'r  v. 
Mattingly,  12  Kv.  Law  Rep.,  (>50. 

We  certainly  see  no  conflict  between  the  case  at  bar  and  the  case 
of  Ratdiffe  v.  iMars,  10  K  v.  Law  Rep.,  134.  But  if  there  be  a  con- 
flict in  the  principles  announced,  when  it  is  rememl)ered  that  the 
Ratcliffe  case  was  decided  on  a  state  of  fact  existing  in  1848,  and  by 
the  law  then  in  force,  and  this  case  is  decide<l  under  the  General 
Statutes,  supra,  there  is  no  conflict  except  what  arises  from  the 
change  made  by  statute. 

It  is  contended  that  the  grantor  used  the  w^ord  "children"  in  the 
sense  of  "heirs,"  consequently,  the  grantees  took  a  fee-simple  title. 
But  there  is  nothing  in  the  de<Hl  indicating  that  the  grantor  used  the 
word  * -children"  in  the  sense  of  heirs.  The  word  was  evidently 
used  in  its  popular  sense  as  indicating  the  desire  of  the  grantor, 
really  donor,  to  provide  for  his  two  children  and  their  children — his 
gra*id-children— should  they  have  any  children. 

Hence,  he  used  an .  appropriate  word  to  express  that  intention., 
The  word  children  has  its  meaning  as  well  as  the  word  heirs,  which 
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is  a  word  of  purchase,  which  should  control  the  prranting  clause 
when  it  appears  to  be  so  intended,  even  though  used  in  the  haben- 
dum. 

Here  the  children  are  not  mentioned  in  the  granting  clause,  but 
only  in  the  habendum,  and  the  rule  is  well  settled  in  such  cases  that 
the  grantee  takes  a  life  estate  only,  and  the  children  take  a  remainder 
interest.    (See  the  Bodine  case,  supra^  and  the  case  there  cited). 

A.  H.  B.  Farly  took  only  a  life  estate. 

The  judgment  is  reversed,  with  directions  for  further  proceedings 
consistent  with  this  opinion. 


Scott,  &v.  v.  Means  &  Russell  Iron  Co.,  &i\ 
(Filed  Afaroh  10,  1892.— iNoj'  (o  be  reported.) 

1.  yV/t*  t'hanccllor's  judgment  fixing  the  location  of  the  boundary  line  between  the 
parties  to  this  appeal  is  sustained  by  the  weight  of  the  evidence. 

2.  Same — Appeals — Evidence  —^n  an  action  to  quiet  title  there  was-  a  judg- 
ment for  the  present  appellees,  which,  on  appeal  to  this  court,  was  reversed. 
On.  a  return  of  the  case  the  present  ap.pellants  asked  for  a  writ  of  restitu- 
tion, claiming  that,  pending  the  appeal,  a  writ  of  habere  facias  bad  issued, 
and  possession  of  the  land  in  controversy  had  been  delivered  to  the  appel- 
lees. This  allegation  was  traversed;  the  record  does  not  show  that  any  writ 
of  habere  jjacias  issued.  //t/V— Appellants  were  not  entitled  to  the  writ  of 
restitution,  since  it  does  not  appear  that  they  were  ever  in  possession. 

8.  Appeals — Partial  transcript — The  chancellor's  judj^ment  on  questions  of 
fact  must  be  affirmed  when  the  record  does  not  contain  all  the  evidence 
heard  on  the  trial  of  the  case. 

li.  C.  Burns  for  appellants. 

L.  T.  Moore  and  G.  N.  Brown  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  has  been  heretofore  in  this  court,  and  was  an  action  in 
equity,  as  originally  instituted,  to  quiet  title  and  establish  boundary 
between  two  tracts  of  land. 

The  appellees  (plaintiffs)  recovered  in  the  first  action  as  well  as  in 
the  present  case,  and  this  court  reversed  the  judgment  because  there 
was  no  averment  of  any  fact  in  the  petition  that  gave  a  court  of 
equity  jurisdiction,  that  question  having  been  raised  in  the  court  be- 
low. 

On  the  return  of  the  cause  to  the  lower  court,  there  was  a  motion 
for  a  writ  of  restitution,  the  defendants  stating  that  a  writ  of  habere 
facias  issued  and  took  from  them  the  possession  while  the  case  was 
pending  in  this  court  on  the  appeal.  This  motion  seems  never  to 
have  been  disposed  of,  and  the  defendants,  now  appellants,  and  who 
were  appellants  on  the  original  appeal,  became  the  actors  instead  of 
the  appellees. 

They  filed  a  petition,  or  an  answer  in  the  nature  of  a  cross-peti- 
tion, alleging  title  in  themselves,  setting  forth  the  derivation  of  title 
and  making  the  answer  of  Richard  Scott,  who  had  died,  and  from 
whom  they  derived  the  land  as  they  maintain  by  inheritance,  a 
part  of  their  cross-petition,  and  also  alleging  the  issual  of  the  habere 
facias  and  seeking  a  restoration  of  the  possession  and  making  Geo. 
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N.  Brown  a  defendant,  averring  that  he  had  purchased  of  the  plain- 
tiflj^  a  part  of  the  land  in  dispute. 

The  appellees  filed  an  answer  to  this  erosn-petition,  alle<nn^  actual- 
possession  all  the  while  in  themselves,  as  well  as  a  perfect  title,  and 
also  denying  that  any  possession  had  heen  taken  or  delivered  to 
them  under  any  writ  of  habere  faekta. 

The  record  is  silent  as  to  any  delivery  of  pbssessien  under  this 
suit,  and  the  court  must,  therefore,  assume  that  no  possession  was 
delivered  under  it,  as  that  fact  is  denied  by  the  appellees,  and  no 
evidence  in  any  way  that  the  judsrment  below  was  enforced  during 
the  pending  of  the  original  appeal.  On  the  pleadings  as  now  pre- 
senteci,  the  case  involves  the  question  of  title  and  posseasion,  and 
this,  of  course,  is  to  be  determined  by  the  boundary  line  between  the 
two  tracts. 

The  heirs  of  Richard  Scott  were  the  original  defendants,  but 
made  themselves  plaintiffs  by  the  amended  answer  and  cross-peti- 
tion, and  the  iron  oomnany  is  now  the  defendant  and  the  appellee. 
The  chancellor  decided  in  both  instances  adverse  to  the  appellants, 
and  we  think  correctly.  The  title  under  which  the  iron  company 
claims,  is  deducible  from  the  Commonwealth  and  Richard  Scott, 
under  whom  these  appellants  claim,  and  one  Patterson,  from  whom 
the  appellees  derive  title,  entered  into  a  written  agreement  in  refer- 
ence to  an  exchange  of  lands  between  them,  and  fixed  the  bound- 
ary. 

The  processioners  who  marked  or  established  the  titles  of  the 
Clinton  lands  testify  in  this  case  and  state  that  Richard  Sc<5tt,  under 
whom  these  appellants  claim,  pointed  out  to  them  the  corners  of  the 
compromise  line  made  between  himself  and  Patterson.  The  same 
fact  is  testified  to  by  Jones  and  the  surveyor,  and  the  deed  fron> 
Scott  to  his  daughters,  added  to  this  testimony,  leaves  but  little 
doubt  as  to  the  true  boundary.  If  not,  the  proof  is  then  conflicting 
as  to  the  boundary,  and  the  pos8ea*sion,with  the  weight  of  the  testi- 
mony, for  the  appellees. 

The  Judgment  below  is  proper,  and  must  be  affirmed. 

Judge  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing: 

When  the  opinion  in  this  (*ase  was  delivered  it  appears  that  much 
of  the  evidence  offered  below  was  not  in  the  record,  and  the  atten- 
tion of  counsel  for  the  appellant  was  called  to  that  fact  by  the  brief 
of  counsel  on  the  other  side. 

As  many  as  three  or  four  deeds  or  patents,  relied  on  by  the  appel- 
lee, are  not  in  the  papers,  which  omission  was  sufficient  to  Justify  ao 
affirmance. 

This  court  saw  proper,  however,  although  the  incomplete  record 
was  made  a  ground  for  an  affirmance  to  ignore  that  fact  and  decided 
the  case  on  its  merits.  It  is  now  said  that  apf}ellants^  poverty  was 
Hueh  as  rendered  them  unable  to  make  surveys,  which  would  dem- 
onstrate the  Justice  of  their  claim,  and  they  had  to  depend  on  plat 
H,  in  the  old  record,  which,  it  seems,  has  not  been  copied.  We  see 
no  way  to  avoid  an  affirmance  of  this  Judgment,  and  would  be  com- 
pelled to  do  so  by  r^son  of  an  incomplete  record^  if  for  no  other 
reason.  If  this  court,  in  looking  over  the  depositions  or  the  testi- 
mony in  che  former  case,  desired  to  .see  its  application  to  the  deeds, 
patents,  <&c.,  omitted  from  the  record,  it  would  be  impossible  to  do 
so. 

The  entire  controversy  below  was  as  to  the  boundary  line  between 
the  disputed  territory,  and  in  looking  over  the  ease  a  second  time 
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there  is  nothing  to  show  this  adverse  possession  about  which  the  ap- 
pellant is  complaining.  There  is  as  much  proof  on  the  one  side  as 
the  other,  and  if  there  was  not  the  record  is  not  all  here,  and  for  that 
reason  the  affirmance  was  proper.  We'do  not  place  it,  however,  on 
that  ff round.  The  possession  was  claimed  and  held  by  Scott  of  some 
of  this  land  claimed  by  Means,  Russell  A  Co.  and  the  right  to  the 
possession  was  settled  by  the  agreed  lines,  as  is  evident  from  the 
decided  weight  of  the  testimony. 
Petition  overruled. 


Hazelip,  &c.  v.  Lindsey. 
{Filed  March  12,  1892.) 

1.  The  (nuner  of  a  ferry  right  may  resort  to  injunction  to  prevent  a  trespasser 
in  portseasion  from  asing  his  ferry  privilege,  even  tboagh  the  trespasser  doe» 
80  under  a  claim  of  right. 

2.  Where  the  oivner  of  a  ferry  right  teases  it^  an  order  of  the  ooonty  court  ap- 
proving a  bond  offered  by  the  lessee  may,  perhaps,  be  regarded,  as  an  ap» 
proval  6f  the  contract  of  lease  by  that  conrt. 

3.  Ferry  right —  Void  order — Notice — An  order  of  a  coanty  conrt  granting  a 
ferry  right  or  privilege  to  an  applicant,  when  no  notice  of  the  application 
for  such  right  has  been  given,  is  void.  Under  section  5,  chapter  42,  General 
Statutes,  the  county  court  has  no  jurisdiction  to  grant  snch  right  until  no- 
tice of  the  application  therefor  has  been  Kiven. 

E.  W.  Wright  and  P.  F.  Edwards  for  appellants. 

W.  E.  Settle  and  E.  W.  Hines  for  appellee. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

William  Hazelip  had  a  ferry  privilege  on  Green  river,  the  landing 
being  upon  his  farm,  and  where  a  public  road  crossed  the  river.  He 
hadT)een  in  the  exercise  of  the  privilege  for  many  years  prior  to 
October  10,  1878,  at  whicli  time  he  leased  it  and  his  farm,  by  written 
contract,  to  Barrett  Lindsey,  for  ten  years  from  November  1,  1878, 
for  one-third  of  the  ferry  tolls,  and  a  like  proportion  of  the  farm 
crops,  the  possession  of  the  farm  and  ferry  and  appurtenances  to  be 
restored  in  good  condition  to  Hazelip  at  the  end  of  the  lease. 

Shortly  after  ii  was  made,  by  agreement  between  all  the  parties^ 
the  a[>pellee,  G.  W.  Lindsey,  took  the  place  of  Barrett  Lindsey 
under  it ;  signed  it,  together  with  his  surety,  and  took  possession  of 
the  property.  * 

In  1881  Hazelip  was  about  to  leave  the  immediate  locality.  The 
ferry  license  was  in  his  name,  and  his  bond  given  in  the  county 
court  for  the  proper  conduct  of  the  privilege  was  in  force.  He  de- 
sired to  be  relieved  of  the  responsibility,  and  requested  the  county 
Judge,  as  the  testimony,  when  all  of  it  is  considered.  In  our  opinion 
shows,  not  to  revoke  his  license,  but  to  compel  his  lessee  to  give  a 
bond. 

Section  9,  chapter  42,  of  the  General  Statutes,  provides :  "  When 
sale  is  made  of  a  ferry  right,  or  lease  thereof,  it  must  be  with  leave 
of  the  court,  and  the  purchaser  or  lessee  must  execute  covenant^ 
witli  sufficient  security,  in  lieu  of  the  former  covenant." 

At  the  March  term,  1881,  of  the  county  court,  and  in  the  absence 
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of  Hazelip,  the  appellee,  Lindsey,  obtained  an  order  granting  him 
the  ferry  privilege,  as  he  claims,  for  twenty  years.  The  order  does 
not  specify  the  period,  and  the  longest  time  for  which  it  can  be 
granted  under  the  statute  is  twenty  years.  It  is,  however,  proven 
by  one  of  the  appellee's  sureties  in  the  bond  he  then  gave,  and  by 
the  county  judge,  that  it  w^as  then  understood  to  be  for  the  unexplretl 
time  of  the  lease. 

The  appellee  not  only  paid  the  one-third  of  the  ferry  tolls  to 
Hazelip  from  the  commencement  of  the  lease  until  this  action  was 
taken  in  the  county  court,  but  he  voluntarily  did  so  until  I880. 

This  fact  is  persuasive  that  he  did  not  regard  himself,  after  March, 
1881,  as  the  owner  of  the  ferry  right,  but  merely  as  a  lessee. 

After  1884  he  refused  to  pay  Hazelip  the  one-third  of  the  tolls. 
The  latter  sued  him  for  them  and  recovered  a  judgment.  The  ap- 
pellee appealed  to  the  Superior  Court,  and  it  was  affirmed. 

Sometime  after  the  expiration  of  the  lease  the  appellee,  claiming 
the  ferry  privilege  by  virtue  of  the  county  court  order  of  IKSI, 
brought  this  action  enjoining  Hazelip  from  exercising  the  privilege. 

It  is  an  admitted  fact,  under  the  pleadings,  that  the  ^rant  of 
license  to  Hazelip  extended  beyond  the  time  when  this<  suit  was 
brought.  The  question,  therefore,  is  whether  the  order  of  the 
county  court,  obtained  by  the  appellee  in  March,  1881,  impliedly  re- 
voked the  license  of  Hazelip,  and  vested  Lindsey  with  the  ri^ht  to 
the  privilege  independent  of  the  lease. 

If  he  was  the  owner,  then,  as  Hazelip  was  claiming  the  same 
right,  it  was  proper  to  resort  to  the  remedy  of  injunction  for  relief. 
The  right  to  a  ferry  privilege  is  a  franchise,  and  the  chancellor  may 
protect  the  person  in  possession  from  repeated  disturbance  by  en- 
joining the  disturber. 

The  injury  is  a  continuing  one  to  a  statutory  right  already  granted 
by  the  proper  tribunal,  and  If  this  remedy  could  not  be  resorted  to, 
a  multiplicity  of  suits  would  be  necessary,  which  would  likely  not 
afford  adequate  relief.  Livingston  v.  Van  Ingen,  9  John.^5H5; 
Wait's  Actions  and  Defenses,  MH ;  Newport,  Ac.  v.  Tavlor's  ex^ors, 
16  B  M.,  779. 

It  is  unnecessary  to  consider  whether  the  lease  of  the  ferry  was 
void,  because  not  made  by  leave  of  the  county  court. 

The  execution  of  a  bond  by  the  appellee  in  March,  1881,  should, 
perhay>s,  be  regarded  as  an  approval  of  it  by  the  court,  and  as  the 
bond  of  the  appellee  as  a  lessee  as  provided  by  the  statute.  The 
lease  had,  however,  expired  before  the  suit  was  brought. 

It  is  plain  the  appellee  acquired  pussession  of  the  ferry  under 
the  lease.  He  admits  it.  The  payment  of  the  one-thini  of  the 
tolls  to  Hazelip  by  him  as  rent  for  several  years  after  he  obtained 
the  county  coprt  order  shows  that  he  still  recognized  himself  a**  a 
lessee. 

He  now,  how.ever,  bases  his  claim  of  absolute  ownership  to  a  ferry^ 
the  landing  of  which  is  upon  the  Hazelip  farm,  upon  that  isanie 
order.  It  is  not  of  a  character  calculated  to  enlist  the  sympathy  of 
a  court  in  his  behalf. 

It  is  said  the  grant  to  him  was  by  the  proper  court,  and  that  its 
validity,  therefore,  can  not  be  assailed  collaterally.  Grant  that  the 
order  means  all  that  is  claimed  for  it.  In  other  words  we  will  as- 
sume that  it  was  intended  to  grant  an  original  ferry  right  to  the  ap» 
pellee  for  twenty  years,  and  not  merely  the  right  to  carry  on  the 
ferry  as  lessee.  In  such  case  it  is  true,  if  the  order  be  not  void,  the 
grant  can  not  be  questioned  collaterally.  Everston,  Ac.  v.  Sandefs. 
6  J.  J.  M.,  142. 
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Hazelip,  however,  at  this  time,  so  far  as  this  record  shows,  had 
the  privilege.  No  notice  was  given  to  him  of  tlie  application  for 
this  order.    In  fact  no  notice  of  any  character  was  given. 

The  statute  provides:  *'No  application  to  establish  a  ferry  shall 
be  heard,  unless  notice  of  the  application  shall  have  been  posted  at 
the  court-house  door  of  the  county  on  the  first  day  of  the  term  of 
the  court  next  preceding  that  at  which  the  application  is  made." 
Oeneral  Statutes,  chapter  42,  section  5. 

The  court,  therefore,  had  no  jurisdiction.  It  is  as  if  a  personal 
Judgment  were  rendered  without  the  service  of  any  process;  and 
the  order,  if  it  is  to  be  construed  as  intending  to  grant  an  original 
ferry  right,  was  void. 

The  Judgment  is,  therefore,  revereed  and  cause  remanded,  with 
4lirections  to  dismiss  the  petition. 


Bromi.ey,  Ac.  v.  McCall's  adm'r.  &c, 

(Fifed  March  12,  1892— i\"o^  to  be  reported.)    - 

Appoifttment  of  receiver^ Homestead— k^^  it  is  evident  that  the  appellees  had 
a  lion  on  the  property  in  controversy,  the  action  of  the  coart  in  appointing 
41  receiver  for  it,  pending  the  litigation,  wan  proper,  even  though  appellants 
may  be  entitled  to  a  homestead  in  it. 

R.  T.  Burns  for  appellants. 

Thos.  R.  Brown  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants  allege  that  C.  Pritchard  bought  their  homestead  at 
execution  sale  in  trust  for  them;  that  thereafter  B.  B.  McCall,  with 
notice  of  the  trust,  purchased  the  equity  of  redemption  in  the  land : 
that  thereafter  the  appellant,  John  B.  Bromley,  conveyed  the  land 
by  deed  toMcC-all  with  the  understanding  that  John  B.  Bromley  was 
to  assign  to  McCall,  such  part  of  the  insurance  on  the  property  as 
would  further  secure  the  payment  of  McCall's  purchase  money;  and, 
besides,  he  was  to  make  certain  payments  and  retain  the  land,  «S:c. 
The  appellants  say  that  the  land  is  worth  $;),000.     The  allegations 
also  show  that  the  appellees  have  a  lien  upon  the  land  for  $1,350  or 
thereabouts.    And  if  it  be  true  that  they  are  entitled  to  a  homestead 
in  said  land,  as  against  said  debt,  they  show   that  the  remainder  ot 
the  land  is  subject  to  the  appellees'  lien. 

By  section  298  of  the  Civil  Code  if  "a  party  to  an  action  shows  that 
he  has,  or  probably  has,  a  right  to  a  lien  upon,  or  an  interest  in,  any 
property  or  fund,  the  right  to  which  is  involved  in  the  action,  ana 
that  the  property  or  fund  is  in  danger  of  being  lost,  removed  or  ma- 
terially injured,  the  court,  or  judge  thereof  in  vacation,"  upon  mo- 
tion of  the  party,  may  appoint  a  receiver  to  take  charge  of  the 
property,  Ac,  during  the  pendency  of  the  action. 

The  court  appointed  a  receiver  to  take  charge  of  said  property  an<i 
rent  it  out,  but  giving  the  appellants  the  preference  as  renters,  pro- 
vided they  would  execute  bond  for  the  rent ;  and  upon  their  failure 
to  execute  the  liond  the  court  gave  the  appellees  preference,  provided 
they  would  execute  the  bond,  Ac. 
As  said,  it  is  clear  that  the  appellees  have  at  least  a  hen  upon  ttx^ 
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land  that  remains  after  deducting  the  alleged  homestead.  There- 
fore, the  action  of  the  court  in  reference  to  the  appointment  of  a  re- 
ceiver is  affirmed. 


Thompson  v.  Commonwealth. 

(Filed  March  15,  1892— iVo/  to  be  reported.) 

Robbery — Gamins — The  loser  at  an  unlawful  game  is  not  (guilty  of  robbery 
if,  at  its  conclusion,  he,  by  violence  or  threats,  with  a  pistol,  compels  the 
winner  to  restore  to  him  the  money  he  had  lost;  under  the  statute  the  title 
to  the  money  taken  from  the  winner  had  never  vested  in  him. 

W.  O.  Bradley,  W.  L.  Brown  and  H.  C.  Eversole  for  appellant. 

W.  J.  Hendrick  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  convicted  of  the  crime  of  robbing  J.  R.  Barnes. 
The  money  that  the  appellant  is  accused  of  robbing  said  Barnes  of^ 
was  won  by  Barnes  from  the  api>eUant  that  evening  at  an  unlawful 
game ;  and  the  appellant,  thereafter,  presented  his  pistol  on  Barnes 
and  compelled  him  to  return  him  the  money  thus  won. 

Under  our  statute  the  title  to  the  money  won  by  Barnes  did  not 
pass  to  him  or  from  the  appellant;  nor  did  the  right  to  its  possession 
pass  to  Barnes  as  against  the  appellant. 

It  is  a  uniform  rule  that  a  person  is  not  guilty  of  stealing  that 
that  belongs  to  him  and  to  which  he  has  a  right.  Robbery  is  lar- 
ceny, accompanied  by  violence,  and  putting  the  person  from  whom 
the  property  is  taken  in  fear.  Here  the  fact  that  the  appellant  was 
entitlerf  to  the  money,  and  Barnes'  possession  of  it  was  not  rightful 
as  against  the  appellant,  stripped  the  appellant's  act  of  feloniously 
taking  the  property  of  another  with  the  fraudulent  intention  of  per- 
manently depriving  the  owner  of  if. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 


Casteel,  &(\  V.  Baugh. 
{Filed  March  17,  1892— i\^o<  to  be  reported,) 

1.  The  affidavit  for  the  warning  order  was  insufficient  in  this  case. 

2.  Burden  of  pro^f— Fraud — The  appellee  alleged  that  appellants,  by  a 
fraudulent  conspiracy,  were  attempting  to  defeat  his  right  to  a  lien  on  cer- 
tain land  to  secure  the  payment  of  a  note  executed  by  one  of  the  appellants 
and  assigned  to  him.  The  fraud  being  denied,  the  burden  was  on  appellee 
to  prove  it,  and  no  evidence  being  offered  a  judgment  for  appellee  was  er- 
roneous. 

H.  C.  Eversole  for  appellants. 

Appeal  from  Laurel  Court  of  Common  Pleas- 

Opinion  of  the  court  by  Judge  Bennett. 
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The  appellee  allepred  that  Richard  Wilson  sold  one  hundred  acres 
of  land  to  H.  R.  Casteel  and  W.  H.  Letton,  jointly ;  that  thereafter 
H.  R.  Casteel  sold  by  title  bond  his  half  of  the  land  to  said  Wilson: 
that  said  Wilson  then  assigned  said  bond  or  executed  a  new  bona 
to  Isaac  Hughes  for  a  conveyance  of  said  land,  and  took  Hughes'  note 
for  the  last  payment  of  the  purchase  money;  that  Hughes  assigned  the 
note  to  the  appe^llee;  that,  thereafter,  and  with  notice  of  the  assign- 
ment of  the  note  to  appellee,  Richard  Wilson,  H.  R.  Casteel  and  the 
appellant,  D.  W.  Casteel,  all'  being  brothers  and  brother-in-law,  en- 
tered into  and  effected  a  fraudulent  arrangement  against  the  appel- 
lee, by  which  Isaac  Hughes  was  induced  to  surrender  said  title  bond 
and  the  possession  of  the  land,  and  then  said  Wilson,  without  any 
consideration  therefor,  assigned  the  title  bond,  executed  to  him  by 
H.  R.  Casteel,  to  the  appellant,  D.  W.  Casteel,  who  took  possession  of 
the  same  and  claims  to  own  it  by  virtue  of  said  fraudulent  arrange- 
ment. The  appellee  sought  to  have  said  arrangement  set  aside  and 
to  subject  the  land  to  the  payment  of  his  debt.  The  lower  court 
sustained  his  contention  H.  R.  Casteel  and  Richard  Wilson  were 
proceeded  against  by  warning  order,  they,  as  alleged,  being  non- 
Tesidents.  The  appellant,  D.  W.  Casteel,  appeared,  and  set  up  his 
title  and  denied  the  imputed  fraudulent  arrangement,  and  denied 
that  Wilson  conveyed  the  land  by  any  writing.  The  court,  without 
-any  evidence  whatever  of  the  imputed  fraud*,  or  that  the  sale  to 
.  Hughes  was  by  writing,  gave  judgment  for  the  appellee.  We  are 
<jlearly  of  the  opinion  that  the  burden  was  upon  the  appellee  to  es- 
tablish the  fraud  complained  of;  and  we  are  also  of  the  opinion  that 
there  was  no  sufficient  affidavit  upon  which  to  base  the  warning  or- 
der. 

The  judgment  is  reversed,  &c. 


Duncan  v.  Duncan. 

(Ft'led  March  17,  1892.) 

Verbal  division  0/ patiners/iip  lands  between  paiiners  void — A  verbal  agreemeat 
between  two  partners  by  which  they  divide  partnership  lands,  which  had 
been  held  exclusively  for  partnership  purposes,  between  themselves,  is  void 
and  may  be  disregarded  by  either  of  the  parties,  even  thougrh  both  of  them 
have  taken  possession  of  the  land  in  accordance  with  such  agreement. 

Rodes,  Settles  &  Rjdes  for  appellant. 

B.  F.  Proctor  for  appellee. 

Appeal  from  Warren  Circuit  Cjurt. 

Opinion  of  the  court  by  Judge  Bennett. 

This  action  was  instituted  in  the  Warren  Circuit  Court  for  a  {fettle- 
'  ment  of  the  partnei-ship  between  the  appellant  and  the  appellee, 
And  for  a  sale  of  their  partnership  lands. 

The  trial  resulted  in  a  judarment  in  favor  of  the  appellee  for  the 
fium  ot  $76.65,  and  for  the  sale  of  the  partnership  land. 

The  appellant  complains  of  so  much  of  the  personal  judgment  as  re- 
lates to  the  item  of  corn.  It  is  sufficient  to  say  in  reference  to  that 
matter  that  the  proof  was  sufficient  to  authorize  the  judgment  in 
favor  of  the  appellee. 
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The  appellant  contends  that  he  and  the  appellee  owned  two  par- 
eels  of  ground  in  Warren  county  in  partnership;  that  they,  by  ver- 
bal agrreeinent,  divided  the  parcels  of  p^round  between  themselves, 
each  taking  the  exclusive  possession  and  control  of  his  parcel.  If 
we  concede  the  truth  of  the  appellant's  contention,  then  the  ques- 
tion arises  was  the  verbal  division  and  possession  thereunder  bind- 
ing on  the  parties,  or  does  it  estop  them  from  repudiating  the  same? 
It  is  contended  that  as  the  land  was  held  and  owned  for  partnership 
purposes,  the  title  to  it  would  be  conveyed  as  personal  estate ;  and  a» 
the  law  does  not  require  personal  estate  to  be  transferred  by  writing- 
in  order  to  make  the  transfer  valid,  the  verbal  division  of  the  part- 
nership land  was  binding  upon  the  parties. 

Now  does  not  a  conveyance  of,  or  division  of,  partnership  land.  Id 
order  to  be  binding  upon  the  parties,  have  to  be  made  by  as  solemn 
an  act  as  a  conveyance  or  division  of  land  not  held  in  partnei-ship? 
And  is  it  necessary,  in  order  to  make  a  valid  division  of  land,  that 
the  same  be  in  writing? 

This  court,  in  the  case  of  White,  &c.  v.  O'Bannon,  <&c.,9  Ky.  Law 
Rep.,  JJ34,  expressly  decided  that  a  verbal  agreement,  for  the  sale  or 
division  of  land,  was  not  valid,  but  void.  That  case  is  in  haruiony 
with  the  other  decisions  of  this  court.  It  is  also  well  settled  by  this 
court  that  if  either  or  both  parties  take  possession  of  the  land  under 
the  verbal  agreement,  one  or  both  of  them  may  repudiate  the  agree- 
ment and  reclaim  the  possession  of  the  land  that  he  verbally  con- 
veyed. 

Thesameruleprevailsin  thecase**ofa  verbal  division."  The  same 
reasons  exist  for  both  cnses,  to- wit:  That  the  statute  requires  the 
sale,  <fcc.,  to  be  evidenceil  by  writing,  and  the  sale,  therefore,  is  void^ 
unless  it  is  evidenced  by  writing.  Now  we  understand  that  where 
partners  own  real  estate  for  partnership  purposes  such  estate  is  con- 
sidered as  personalty  for  the  purpose  of  partnership  assets  with 
which  to  pay  the  tlrm  debts  only;  but  for  no  other  purpose  is  it  con- 
sidere<l  as  pei-sonalty.  It  can  not  be  conveyed  by  the  firm  except  by 
writing  as  in  other  cases.  The  recent  utterance  of  this  court  upon 
this  subject  is  directly  in  point.  It  is:  **  Where  the  partners  own 
real  estate  as  such,  it  can  not  be  created  or  considereil  as  per.-sonalty 
except  for  the  purposes  of  the  partnership,  and  then  as  assets  for  the 
payment  of  firm  debts.  It  can  not  be  sold  l)y  one  member  of  the 
firm  in  the  firm  name,  but  all  the  partners  must  unite  in  the  con- 
veyance. It  can  be  sold  to  pay  partnership  debts,  but  the  title 
must  pass  as  the  title  of  any  other  real    estate,"  <S:c. 

While  land  thus  owned  is,  in  equity,  considered  as  ).>ersonal  estate 
for  the  purpose  of  paying  the  firm  debts,  yet,  to  carry  the  rule  fur- 
ther, and  permit  it  to  be  transferred  or  conveyed  as  personal  prop- 
erty may  be  conveyed  by  verbal  contract,  would  defeat  th«  statute 
of  frauds  upon  the  subject  of  the  conveyance  of  land.  Carter  v. 
Flexner,  la  Jvy.  Law  Rkp.,  GOS. 

And,  as  siiid,  a  division  of  the  partnership  land  between  partners 
is  iroverned  by  the  same  principle.  It  is  void,  unles:>  make  in  writ- 
ing. Besides,  if  it  w^ere  a  fact  that  a  verbal  sale  of  partnership  land 
for  the  payment  of  the  firm  debts  was  valid,  the  transaction  in  this^ 
case  would  not  be  governed  by  that  principle,  because  the  land  was 
not  sold  or  divided  to  pay  the  firm  debts.  And  as  the  realty  in  such 
case  is  ini pressed  as  personalty  only  for  the  purpose  of  paying  the 
firm  debts,  its  character,  as  realty,  is  retained,  except  for  that  pur- 
pose, and  any  sale  or  division  of  it  for  any  other  purpose  must  be 
evidence<i  by  writing. 

The  d(K»trine  of  estoppel  does  not  apply. 

The  judgment  is  affirmed.  ^  , 
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Campbell  v.  Disney. 
(Filed  March  10,  1892.) 

1.  Action  to  quiet  title— Pleadings — Plaintiff,  in  an  action  to  qoiet  title,  is 
not  required  to  give  a  particular  description  of  the  hostile  title  claimed  by 
defendant;  bat  if  he  alleges  facts,  showing  that  defendant  is  setting  up  a 
hostile  claim,  which  casts  a  cloud  on  his  own  title,  then  he  may  maintain  the 
action  even  though  his  petition  show  that  defendant's  title  is  wholly  worth- 
less. 

2.  Same — Plaintiff  in  such  action  must  allege  that  the  title  claimed  by  de- 
fendant is  hostile  to  his  title. 

A.  K.  Cook  for  appellant. 

Appeal  from  Knox  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  brought  this  action  in  equity  to  quiet  his  title  to  a 
tract  of  land. 

The  petition  alleges  that  the  appellant  has  the  legal  title  to  the 
land  and  is  in  posoession  of  it.  The  allegation  in  reference  to  the 
aptjel lee's  asserting  claim  to  the  land  is:  '*That  the  defendant,  Pat- 
rick Disney,  is  asserting  claim  to  a  portion  of  said  land,  the  exact 
extent  of  such  claim  plaintiff  does  not  know;  that  such  assertion  of 
claim  on  the  part  of  the  defendant,  though  without  any  foundation 
on  which  to  rest,  nevertheless,  is  a  cloud  upon  the  title  of  plaintiff 
impaii-s,  and  will  continue  to  impair,  the  piaintif!'*s  full  and  free  ana 
quiet  enjoyment  of  said  land,  and  impairs,  and  will  in  future  im- 
pair, the  saleable  value  of  said  land. 

The  court  sustained  a  demurrer  to  the  petition,  and  the  appellant 
has  appealed  to  this  court. 

In  thecaseof  Kincaid,<!!cc.  v.McGowan,<fec.,  6Ky.  Law^Rkp.,  102, 
it  was  alleged  in  substance  that  the  appellees  were  setting  upsome  sort 
of  claim  to  the  appellants'  land  under  some  contract  with  Thomas 
Duckham,  who  was  Edward  Kiucaid's  vendor ;  that  the  appellees 
were  giving  out  in  speeches  that  they  were  the  owners  of  the  land 
and  entitled  to  the  possession  of  it.  It  was  also  alleged  that  John 
M.  Clayton  **asserts"  that  he  holds  the  title  to  the  balance  of  the  land 
as  the  remote  vendee  of  said  Duckham,  &c.;  that  these  hostile  claims 
of  title  put  a  cloud  upon  the  appellants'  title,  and  they  asked  that 
their  title  be  quieted. 

It  was  held  in  that  case  that  the  act  of  March  9,  18o4,  which  was 
not  repealed  by  the  General  Statutes,  enlarged  the  equitable  doctrine 
of  quia  Umtt.  By  said  statute  any  one  having  the  legal  title  to  land 
and  possession  of  it  may  maintain  his  action,  &c.,  against  any  per- 
son ^'setting  up  claim  thereto."  But  such  claims  means  a  title  or 
right  that  is  hostile  to  the  plaintiff's  title,  and  which,  though  it  may 
be  a  worthless  title  that  the  adversary  is  setting  up,  yet,  if  it  clouds 
the  plaintitfs'  title,  and  depreciates  the  market  value  of  his  estate  in 
the  estimation  of  business  men,  who  might  otherwise  be  willing  to 
buy  it  at  its  fair  value,  an  action  in  such  case  will  lie  to  quiet  title, 
There  need  not  be  a  description  of  the  title  that  the  adversary  claims, 
for  that  would,  in  many  cases,  be  impassible.  But  facts  should  be 
alleged  showing  thut  the  defendant  was  setting  up  claim  of  title  or 
right  hostile  to  the  title  of  the  plaintiff,  and,  that  being  shown,  then 
the  allegation  that  such  claim  of  title  or  right  clouded  the  plaintiff's 
title  w^ould  have  a  basi;*  of  fact  upon  which  to  stand.  But  where  the 
allegation  is  that  the  defendant  *'is  setting  up  claim  to  the  land" 
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which  does  not  nocessarily  mean  a  hostile  claim,  but  it  may  mean  a 
claim  that  is  friendly  to  the  plaintifiTs  title,  then  the  additional  alle- 
gation that  such  claim  clouds  the  plaintiff's  title  does  not  make  the 
expression,  *'S€tting  up  claim,"  equivalent  to  the  allegation  that  the 
defendant  was  claiming  a  hostile  title  to  that  of  the  plaintiff.  To 
illustrate,  suppose  the  defendant's  claim  was  a  lease  from  the  plain- 
tiff, such  lease  would  be  a  rightful  claim  which  might  greatly  lessen 
the  market  value  of  the  property,  yet  no  one  would  cofitend  that  an 
action  qida  timet  would  he  in  such  case.  But,  in  order  to  maintain 
the  action,  it  should  appear  that  the  claim  of  title  or  right  was  hos- 
tile to  the  title  of  the  plaintiff,  then  the  allegation  that  such  claim 
of  title  clouded  the  plaintiff's  title  would  be  a  substantial  fact,  which 
should  be  alleged. 
The  Judgment  is  affirmed. 


Grigsby  v.  Hart. 
( Filed  Feb.  23,  1892— iVb«  to  be  repo^^ted.) 

1.  ReUast  of  judgment — Appellee  recovered  jndgment  against  appeUant  in 
her  favor  indiTidnally  for  two  earns  and  also  in  her  favor  as  guardian  for 
two  debts.  Appellee  having  purchased  ap'pellant^s  land,  at  a  Jndicial  sale 
made  to  satisfy  the  judgment,  the  appellant  filed  exceptions  to  the  report  of 
sale,  on  the  ground  that  the  price  bid  was  inadequate.  Subsequently  the 
exceptions  were  overruled  and  tlfe  sale  confirmed,  upon  condition,  however, 
that  appellee  "release  the  balance  of  her  judgment"  afirainst  appellant,  not 
satisfied  by  the  proceeds  of  sale,  which  appellee  did  in  open  court.  In  this 
proceeding,  in  which  appellee  contends  that  she  released  only  balance  of  the 
judgment  in  her  favor  individually  and  not  that  in  her  favor  as  guardian. 
Held — That  under  all  the  attendant  circumstances  of  this  case  the  release 
will  be  construed  to  embrace  only  the  individual  judgment  and  not  that  as 
guardian. 

2.  Affirmative  matter  treated  as  merely  n  traverse — In  this  case  the  rejoinder 
merely  set  out  in  an  affirmative  form  matter  in  denial  of  the  reply;  there- 
fore, no  sur-rejoinder  was  necessary. 

J.  B.  McFerran  for  appellant. 

W.  G.  Welch  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

The  appellee,  R.  T.  Hart,  obtained  a  judgment  in  her  favor  indi* 
vidually  for  two  sums,  and  also  as  guardian  for  two  other  sumsi 
against  the  appellant,  S.  P.  Grigsby.  Other  creditors  of  the  latter 
were  also  adjudged  certain  sums  in  the  same  judgment.  The  debts 
were  a  lien  upon  two  tracts  of  land,  containing  several  hundred 
acres,  which  appear  to  have  adjoined  each  other,  and  \hey  were 
ordered  to  be  sold  to  pay  the  indebtedness  in  the  order  directed  in 
the  judgment. 

The  appellee  became  the  purchaser.  The  appellant  excepted  to 
the  sale,  one  ground  being  inadequacy  of  price. 

The  court  overruled  the  exceptions  as  the  order  recites  upon  con-* 
dition  **that  the  defendant,  R.  T.  Hart,  will  release  the  balance  of 
her  judgment  against  the  defendant,  S.  P.  Grigsby,  not  made  by  the 
sale  of  said  land,  and,  thereupon  came  the  said  Hart  and  released 


Digitized  by  VjOOQ IC 


GRIGSBY  V.   HART.  92  I 

and  acknowledfired  the  satisfaction  of  the  said  balance  of  her  said 
judgrment  against  said  defendant  Grigsby." 

Several  years  after  all  this  occured  th^  appellee  sold  to  Edward 
Miller  a  part  of  the  land  thus  purchased  and  included  in  it  three 
acres  that  belonged  to  the  appellant,  which  had  not  been  in  fact  em- 
braced in  the  sale  of  her  land.  ^The  appellee  brought  this  action 
iigainst  Miller  to  recover  the  purchase  money  and  for  a  sale  of  the 
land  purchased  by  him.  He  defended  upon  the  ground  of  no  title  as 
.to  the  three  acres.  While  the  action  was  pending  the  appellee  sued 
out  an  execution  for  the  amount  of  the  judgment  in  her  favor  cut 
guardian,  which  had  not  been  paid  by  the  sura  for  which  she  had 
purchased  the  appellant's  lands.  It  was  levied  upon  the  three  acres, 
and  at  the  execution  sale  she  purchased  it,  then  procured  a  sherifTs 
deed,  and  then  set  up  in  this  action  that  she  had  perfected  her  title 
and  that  her  purchase  of  the  three  acres  inured  to  the  beneiit  of  her 
vendee,  Miller. 

The  appellant,  Grigsby,  by  petition  and  answer,  became  a  party 
to  the  action  claiming  the  three  acres. 

The  court  dismissed  her  claim  and  entered  judgment  enforcinc:  the 
^appellee's  lien. 

The  appellant  averred  in  her  pleadings  that  when  the  execution 
was  sued  out  the  appellee,  as  gXiardian,  had  no  judgment,  but  that 
it,  as  well  as  her  individual  judgment,  had  been  satisfied  and  re- 
leased by  the  sale  of  the  appellant's  land. 

It  is  claimed  now  that  this  .is  admitted  by  the  pleadings,  and,  if 
noi,  that  it  is  shown  by  the  record  of  the  old  suit. 

It  is  evident  that  all  parties  suppased,  at  the  time  of  the  sale  of 
the  appellant's  land,  that  it  embraced  the  three  acres.  It  appears  to 
have  adjoined  the  land  that  was  in  fact  sold.  The  appellee  was 
^iven  the  possession  of  it  with  the  land  in  fact  sold,  and  remained 
in  possession  of  it  for  several  years  and  until  she  sold  to  Miller, 
w-hen  he  was  put  in  possession  of  it. 

It  does  not  appear  to  have  had  any  improvements  upon  it  in  the 
-way  of  buildings  at  the  time  of  thf»  sale  of  the  appellant's  land,  and 
no  reason  appears  why  it  should  not  then  have  been  sold  as'  the  sale 
appears  to  have  been  a  sweeping  one  of  all  of  the  appellant's  prop- 
erty. It  was  doubtless  the  belief  upon  appellee's  part  that  all  of  the 
appellant's  property  had  been  sold  that  induced  the  willingness  upon 
her  part  to  release  the  balance  of  her  debt  in  order  to  obtain  a  con- 
firmation of  the  sale,  and  if  the  release  was,  as  she  now  claims,  not 
intended  to  embrace  the  balance  of  the  debt  due  to  her  as  guardian, 
it  was  probably  because  of  its  fiducial  character,  and  the  danger  of 
responsibility  upon  her  part  if  she  released  it 

Under  these  circumstances,  and  as  the  appellant  is  in  equity,  the 
chancellor  should  not  construe  the  releiise  beyond  its  actual  terms, 
unless  it  is  manifest  the  court  and  parties  understood  and  believed 
it  embraced  both  the  individual  and  fiducial  debt. 

The  sale  was  confirmed  upon  the  condition  that  the  appellee  "re- 
lease the  balance  of  her  judgment,"  and  she  thereu{)on  ^'released 
and  acknowledged  the  satisfaction  of  the  said  balance  of  her  said 
judgment." 

Its  terms  do  not  embrace  the  balance  of  the  judgment  in  her  favor 
as  guardian.  As  this  record  is  made  up  no  satisfactory  calculation 
can  be  made  as  to  whether  the  release  was  intended  to  embrace  both 
the  individual  and  fiducial  indebtedness,  and  the  finding  of  the 
chancellor,  that  it  did  not  embrace  the  latter,  ought  not  to  be  dis- 
turbed. 
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The  rejoinder  of  the  appellant  avers  that  ^when  the  execution 
issued  there  was  no  unsatisfied  judgfment  in  appellee's  favor  a» 
guardian,  but  that  it  had  been  paid  off  and  released.  There  was  no 
sur-rejoinder  tiled. 

The  appellee^s  reply,  however,  avers  that  when  the  execution 
issued  the  judgment  in  her  favor  as  guardian  was  stiii  unsatisfied, 
80  that  the  averment  of  the  rejoinder  is  merely  a  denial  in  affirmative 
form  of  the  reply.  It  is  true  the  rejoinder  further  sets  forth  how 
thejudsrment  had  been  satisfied,  to- wit,  by  the  release  made  upon 
» the  confirmation  of  the  sale;  but  it  also  refers  to  that  record  as  a  part 
of  the  rejoinder,  and  an  insj»ection  of  it  fails  to  show  that  the  l>alance 
of  the  judgment  in  appellee's  favor  as  guardian  was  released . 
Hence  there  was  no  need  of  any  further  denial  than  that  already 
made  by  the  reply  and  in  fact  could  be  none.  The  issue  was  fully 
made. 

Judgment  aflftrmed. 


KENTUCKY  SUPERIOR  COURT. 


Tannkr  v.  Clark. 

Carter  v.  McNutt,  trustee. 

{Filed  March  23,  1892.) 

1.  Fraud— Representation  of  future  facts —K  statement  of  intention  merely 
can  not  be  a  miArepreBentation  amounting]:  to  fraud,  bat  the  statement  of 
matter  iii  tlie  future,  if  aiilrmed  as  a  fact«  may,  as  well  as  a  statement  of  a 
fact  as  existing  at  present,  amount  to  a  fraudulent  misrepresentation. 

Whfre  persons  buy  unimproved  land  and  lay  it  oflf  into  blocks  and  towo 
lots  and  sell  lots,  representing  that  they  will  make  certain  improvements, 
such  as  the  construction  of  streets,  street  railways,  iron  furnaces,  «fec..  those 
who  buy  lots  upon  the  faith  of  such  representations  may  defend  an  action 
for  the  purchase  price  upon  the  ground  that  the  vendors  have  failed  to 
make  jjooa  their  representations. 

2.  .Slf/w^' -  Where  persons  are  induced  to  buy  town  lots  upon  the  exhibition 
by  the  vendors  of  certain  improvements  which  have  been  begun  by  thena 
for  the  purpose  of  deceiving  th*e  public  and  not  with  the  intenti')u  of  be- 
ing completed,  there  is  a  fraudulent  representation  of  existing  facts  which 
is  sufficient  to  enable  the  vendees  to  avoid  the  contract. 

.S.  Conjiici  of  laws — The  general  rule  is,  that  a  contract  valid  where  made 
is  valid  everywhere. 

While  a  contract  to  pay  a  reasonable  attorney's  fee  in  addition  to  interest 
on  a  note  would,  if  made  in  this  State,  be  usurious  and  not  enforceable,  such 
a  contract  made  in  another  State  will,  if  valid  there,  be  enforced  here. 

W.  G.  Welch  and  M.  Saufley  for  appellants. 

Hill  &  McRoberts  for  appellees. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

Digitized  by  VjOOQ  IC 


TANNER    V.    CLARK.  923 

The  answer  aveiB  that  the  notes  sued  on  were  executed  for  part  of 
the  purchase  price  of  a  lot  in  Rockwood,  Tennessee,  a  village  on  the 
Cincinnati  Southern  railroad.  That  prior  to  the  purchase  of  the  lot 
by  the  defendant  tiie  plaintiff  and  others,  for  the  purpose  of  specula- 
tion, combined  and  bought  unimproved  land  In  and  adjacent  to  the 
village  which  they  laid  off  into  blocks  and  town  lots.  They  also 
surveyed  avenues  and  streets  and  designated  the  sites  of  public 
buildings,  industrial  plants,  glass  manufactories  and  ^teel  and  iron 
furnaces,  and  laid  outlines  of  street  railways  and  dummy  lines  to 
neighboring  towns  and  did  other  things  to  induce  a  belief  by  the 
public  that  a  large  and  prosperous  city  would  soon  be  built.  And 
with  a  fraudulent  purpose  they  graded  parts  of  the  streets,  began 
work  on  culverts,  partly  constructed  a  dummy  line  to  Cardiff,  a 
neighboring  town,  laid  the  foundation  for  a  large  hotel,  staked  off 
and,. by  visible  marks,  Indicated  the  spots  on  which  they  represented 
to  the  public  they  intended  to  and  would  soon  erect  a  glass  manu- 
factory, a  planing  mill  and  an  iron  furnace,  and  did  work  on  a  street 
which  they  announced  was  preparatory  to  the  immediate  building 
of  a  street  railway.  They  then  advertiswl  the  de^sirability  of  the 
town  asii  place  for  investments,  and  the  defendant,  attracted  by  the 
representations,  went  to  the  place  and,  while  there,  the  plaintiff 
pointed  out  the  work  which  had  been  and  was  being  done,  and,  to 
induce  him  to  purchase  the  lot,  falsely  and  fraudulently  stated  that 
they,  the  association,  were  then  engaged  in  said  works  of  improve- 
ment and  would,  without  delay,  complete  the  dummy  line  to  Cardiff, 
and  the  street  car  line  and  the  iroji  foundry,  glass  works  and  planing 
mill  on  the  spots  set  apart  for  their  erection,  and  would  complete  the 
grading  of  the  street  then  being  graded  and  erect  hotel  at  a  cost  of 
$.')0,(KIO  on  the  foundation  then  laid. 

Relying  (m  these  representations  and  the  improvements  which  he 
could  see  going  on  and  which  he  believed  were  begun  and  would  be 
completed  in  good  faith,  defendant  bought  the  lot,  paying  :i<2i) LOG, 
<me-third  of  the  price  in  cash,  and  executing  the  notes  sued  on  for 
the  balance. 

A  few  days  after  this  purchase  the  plaintiff  and  his  associates  had 
a  public  sale  of  town  lots  and  realized  several  hundred  thousiuid 
dollars,  when  they  at  once  abandoned  all  work  and  refused  to  do 
any  thing  further,  except  the  erection  of  a  frame  hotel  which  they 
built  at  a  much  less  cost  than  $t3(),(  00. 

Asa  result  the  property  in  the  town  is  almost  worthless,  and  the 
lot  purchased  by  defendant  is  not  worth  one-tenth  of  the  cash  pay- 
ment made  by  him.  Neither  the  plaintiff  nor  any  of  his  assf)Ciates 
had  any  intention  of  completing  the  improvements  they  had  begun, 
but  it  was  their  purpr)seto  make  a  pretense  and  show  of  erecting  and 
carrying  on  said  improvements  and  structures  that  they  might  de- 
ceive [)ersons  and  induce  them  to  purchase  lots  at  extravagant  and 
unfair  prices,  and,  after  accomplishing  this,  to  abandon  them 

For  the  appellant  it  is  insisted  thai  the  denmrrer  to  this  answer 
was  properly  sustained,  because  the  fraud  therein  alleged  consists 
solely  of  representations  as  to  what  was  to  be  done  in  the  future. 

It  is  argued  that  a  representation  to  constitute  fraud  must  relate  to 
an  existing  fact,  and  can  not  be  predicated  of  a  representation  as  to 
the  future.  There  is  undoubtedly  much  confusion  growing  out  of 
the  expressions  used  in  the  adjudged  cases  upon  this  subject,  but  we 
believe  that  a  careful  examination  will  demonstrate  that  the  conflict 
is  apparent  rather  than  real,  and  that  the  broad  and  unqualified  ex- 
pression used  in  soue  of  the  cases  that  the  represb»ntation  to  consti- 
tute ground  for  relief  must  be  as  to  an  existing  and  material  fact, 
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« 

was  Dot  essential  to  the  decision  of  the  question  passed  upon,  and 
that  the  true  rule  is  that  the  representations  of  an  existing  and  aia- 
terial  fact,  or  the  affirmation  of  a  matter  in  the  future  as  a  fact  (and 
not  a  mere  opinion,  statement  of  Intention  or  promise  to  do  some 
act  in  the  future)  may  constitute  fraud. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  says  (sec.  877): 
In  the  majority  of  instances  the  misrepresentation  is  made  by  means 
of  language  written  or  spoken;  but  it  may  consist  of  conduct  alone, 
of  external  acts,  when,  through  this  instrumentality,  it  is  intended 
to  convey  the  impression,  or  to  produce  the  conviction,  that  some 
fact  exists,  and  such  a  result  is  a  natural  conse(juence  of  the  ac  s. 
*  *  *  A  statement  of  intention  merely  can  not  be  a  misreprestn- 
tation  amounting  ta  fraud,  since  such  a  statement  is  not  the  aftirma- 
tion  of  an  external  fact,  but  is  at  most  only  an  assertion  that  a 
present  mental  condition  or  opinion  exists.  That  the/«c^,  however, 
concerning  which  the  statement  is  made  is  in  future,  does  not  of  itself 
prevent  the  misrepresentations  from  being  fraudulent.  The  statement 
of  matter  in  the  future,  if  afiirmed  as  a  fact,  may  amount  to  a  fraud- 
ulent misrepresentation  as  welhtsa  statement  of  a  fact  as  existing 
at  present. 

Wherever  a  party  states  a  matter,  which  might  otherwise  be  only 
an  opinion,  and  does  not  state  it  as  the  mere  expression  of  his  ow^n 
opinion,  but  affirms  it /is  an  existing  fact  material  to  the  transaction, 
so  that  the  other  party  may  reasonably  treat  it  as  a  fact,  and  rely  and 
act  upon  it  as  such,  then  the  statement  clearly  becomes  an  affirma- 
tion of  fact  within  the  meaning  of  the  general  rule,  and  may  be  a 
fraudulent  representation.    Section  878. 

It  is  plain  that  where  the  representation  is  that  of  a  fact  in  the  fu- 
ture, and  not  a  mere  promise  and  is  relied  upon,  and  turns  out  to  be 
false,  the  rights  and  remedies  of  the  injured  party  are  the  same  as 
those  which  arise  from  the  fraudulent  misrepresentation  of  an  exist- 
ing fact.  There  is  nothing  inconsistent  in  this  result,  with  the  rule 
that  no  ecjui table  estoppel  arises  from  a  mere  promise.  Tested  by 
these  rules  the  answer  clearly  presents  a  good  defense*.  But  the 
answer  goes  further  than  the  mere  allegation  of  a  false  representation 
of  a  future  fact.  It  alleges  a  fraudulent  representation  of  existing 
facts.  Improvements— streets,  street  railways,  dummy  lines  and 
such  things— in  process  of  construction,  not  with  the  intention  of  be- 
ing completed,  but  for  the  purpose  of  deceiving— things  which  are 
not  what  they  seem—are  exhibited,  and  are  represented  to  be 
true  works  begun  and  intended  to  be  completed,  when  it  is  known 
that  they  are  but  shams  contrived  and  exhibited  to  cheat  and  de- 
fraud. A  clearer,  a  more  outrageous  fraud — one  fraught  with  more 
evil  consequences— could  hardly  be  conceived  of. 

The  petition  alleges  that  the  contract  was  made  in  Tennessee,  and 
that  by  the  laws  of  that  State  it  was,  and  is,  lawful  for  an  obligor  in 
a  promissory  note  to  agree,  in  the  event  an  action  has  to  be  brought 
on  the  note,  to  pay  a  reasonable  attorney's  fee  in  addition  to  interest 
upon  the  note.  The  general  rule  is,  that  a  contract  valid  where  made 
is  valid  every  where.  While  our  courts  hold  that  a  contract  like 
this  if  made  in  this  State  would  be  usurious  and  unenforcible,  still  they 
have  always  enforced  contracts  made  in  other  States  for  the  payment 
of  interest,  according  to  the  terms  of  the  contract,  if  it  was  lawful 
in  the  State  where  made,  though  if  made  here  it  would  be  usurious. 
The  court  erred  in  sustaining  the  demurrer  to  that  part  of  the  peti- 
tion which  sought  to  recover  an  attorney's  fee. 

The  two  cases.  Carter  v.  3IcNutt  and  Tanner  v.  Clark,  present  the 
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same  questions.    They  have  been  heard  together,  and  this  opinion 
disposes  of  both  offenses. 

The  judgment  is,  therefore,  reversed  in  each  case,  both  upon  the 
original  and  cros^-appeal,  and  the  cause  remanded  for  further  pro* 
ceedings. 


SUPERIOR  COURT  ABSTRACTS. 


Wages  v.  Commonwealth. 

Filed  March  SO,  1892.    Appeal  from  Wolfe  Circait  Court.     Opinion  of  the- 
oocrt  by  Jadge  Brent,  diKmiBsinf;  appeal. 

1.  Contempt — Civil  contempts  are  those  qaasi  contempts  which  consist  in 
failing;  to  do  something  which  the  contemnor  is  ordered  by  the  court  to  do 
for  the  benefit  or  advantage  of  another  party  to  the  proceeding  before  the 
coDrt;  while  criminal  contempts  are  all  acts  in  disrespect  of  the  ooart  or  its 
process,  which  obstraot  the  administration  of  justice,  or  tend  to  bring 
the  court  into  disrepute. 

A  jailer  having  refused  to  obey  the  order  of  a  court  of  another  county, 
commanding  him  to  surrender  to  the  sheriff  of  that  county  a  prisoner  in 
his  custody,  in  order  that  the  prisoner  might  answer  an  indictment  pending 
against  him  in  that  court,  the  court  issued  a  rule  against  the  jailer  to  show 
cause  why  he  should  not  be  punished  for  contempt,  and  a  jury  fixed  his  pun- 
ishment at  a  fine  of  $r>00.  He/d—ThRt  the  acts  for  which  the  defendant  was 
ruled  to  answer  constitute  a  charge  of  criminal  contempt. 

2.  A  criminal  contempt  is  a  misdemeanor^  and  an  appeal  from  a  judgment 
imposing  a  fine  for  such  contempt  must  be  taken  as  in  other  misdemeanor 
cases.  Therefore,  the  clerk  of  this  court  hns  no  power  to  grant  the  ap- 
peal.    . 

8.  t^oiii  Judgment — The  court  having  no  jurisdiction  of  the  case  out  of 
which  the  proceeding, for  contempt  grew,  the  judgment  punishing  the  con- 
tempt is  void. 

J.  A.  Sullivan  for  appellant ;  W.  J.  Hendrick  and  R.  Reid  Rogers  for  ap- 
pellee. 

L.  (fc  N.  R.  R.  Co.  V.  Commonwealth. 

Filed  March  SO,  1892.     Appeal  from  Washington  Circuit  Court.     Opinion  of 
the  court  by  Judge  Brent,  reversing. 

1.  Filing  of  indictment — After  the  parties  had  announced  themselves  ready 
for  trial,  the  jury  had  been  sworn  and  the  defendant  entered  a  plea  of  not 
guilty,  it  was  too  late  for  the  defendant  to  object  that  the  clerk  had  not  in- 
dorsed the  indictment  as  filed,  even  if  such  an  objection  would,  if  made 
sooner,  have  been  available. 

2.  Allegation  and  proof — When  an  indictment  contains  a  particular  descrip- 
tion of  the  acts  constituting  the  offense,  describing  them  with  more  mi- 
nuteness than  is  necessary,  the  offense  in  its  character  and  terms  must  be 
proved  as  alleged  in  the  indictment. 

Under  an  indictment  against  a  railroad  company  for  a  nuisance  alleged  to 
have  been  committed  by  destroying  a  turnpike  road  and  failing  "to  furnish 
a  substitute  for  the  turnpike  road  so  destroyed  sufiScient  for  the  public  travel 
and  such  as  there  was  before  the  said  injury,*'  the  defendant  had  the  right- 
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to  rely  as  a  defen8<>  on  the  fact  that  it  had  furnished  such  a  sabstitnte,  and 
there  being  evidence  tendinf^  to  show  that  it  had  done  so  it  was  entitled  to 
an  instruction  npon  that  point. 

3.  Imf ructions  to  jury — It  is  the  doty  of  the  court  in  a  criminal  case  to 
give  the  whole  law  of  the  case. 

W.  C.  McChord  for  appellant;  C.  0.  McChord  for  appellee. 

BouBBOM  Stock  Yabd  Co.  v.  Clabk. 

Filed  March  80,  1893.  Appeal  from  Louisville  Law  and  Equity  Court.  Opin- 
ion of  the  court  by  Judge  Brent,  reversing. 

The  jrnnchise  of  a  corporation  luas  not  subject  to  taxation  for  State  purposes 
prior  to  the  act  of  March,  1890.  Whether,  under  the  statute,  the  State  can 
tux  the  property  of  the  corporation,  its  surplus  revenue  and  the  value  of 
the  stock  in  the  hands  of  stockholders,  and  then  value  the  franchise  and  tax 
that  also,  is  not  decided. 

James  Quarles.  John  Barrett  and  Lane  <fc  Burnett  for  appellant;  Helm  Jk 
Bruce  for  appellee. 

Thba8Hbb»  &c.  v.  Lxwis.  adm'b. 

Filed  March  SO,  1892.     Appeal  from  Hancock  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Yost,  affirming. 

1.  Administrators — Interest ^kn  administrator  having  distributed  the  whole 
estate  before  the  expiration  of  two  years  from  the  time  it  came  into  hia 
hands,  he  was  not  chargeable  with  interest. 

2.  Same — The  administrator  is  entitled  to  credit  b:"  amount  which  he  paid 
to  the  widow,  in  personal  property  at  its  appraised  value,  which  was 
received  by  her  both  in  her  own  right  and  as  guardian  for  her  only  child,  al- 
though-in  receipting  for  the  amount  she  failed  to  sign  the  receipt  as  guar- 
dian, the  property  having  been  used  by  her  and  the  child  jointly  and  then 
devised  by  her  to  the  child. 

3.  TIte  administrator  is  entitled  to  credit  by  taxes  paid  by  him  on  property  as- 
sessed as  the  property, of  the  intestate,  and  which  was  in  his  possession  at 
time  of  assessment. 

Hays  <fc  Williams  for  appellants;  W.  S.  Morrison  for  appellee. 

Wilson  v.  Scott. 

Filed  March  30,  1892.     Appeal  from  0«yen  Circuit  Court.     Opinion   of  the 

court  by  Presiding  Judge  Yost,  reversing. 

Estoppel — When  the  owner  of  property  permits  another  to  appear  as  such, 
he  will  be  estopped  to  deny  such  ownership  against  one  who,  relying  upon 
his  silencOi  has  purchased  or  in  any  way  acquired  an  interest  in  the  prop- 
erty. 

E.  E.  Settle  and  Thos  R.  Gordon  for  appellant  ;  Lindsay  <fe  Botts  for  ap- 
pellee. 

Kentucky  Lumbbb  Company  v.  Seabs. 

Filed  March  30,  1892.  Appeal  from  Whitley  Court  of  Common  Pleas.   Opin- 
ion of  th'^  court  by  Presiding  Judge  Yost,  affirming. 

1.  Verdict  not  against  Ciidence—lu  tYi\%  ticiion  to  recover  the  value  of  logs 
belonging  to  plaintiff,  alleged  to  have  been  caught  by  defendant  in  its  l<»g 
boom  and  converted  to  its  own  use,  a  verdict  for  plaintiff  is  not  flagranUr 
against  the  evidence. 

2.  Parties  to  actions— k\iYiO\xf(ti  one  who  was  jointly  interested  with  plain- 
tiff in  the  logs  was,  as  a  matter  of  law,  a  necessary  party  to  the  action,  yet 
as  he  came  into  court  and  announced  in  his  testimony  that  he  had  no  claiuA 
against  defendant  on  account  of  the  loss  of  the  logs,  and  had  no  interest  in 
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the  action,  the  fact  that  he  was  not  made  a  party  is  not  fitroond  for  rever- 
sal, the  jnry  bein^  instropted  that  plaintiff  was  entitled  to  recover  only  the 
▼aloe  of  his  interest. 
Hill  (fc  Denham  for  appellant;  C.  W.  Lester  for  a|!>pellee. 

Chandleb  y.  Newton. 

Filed  March  30,  1892.     Appeal  from  Taylor  Ciroait  Court.     Opinion  of  the 
court  by  Presiding  Judc^e  Yost,  affirming. 

1.  Assault  and  battery — Evidence — In  this  action  to  recover  damages  for  an 
assault  and  battery,  threats  and  abusive  language  used  by  plaintiff  in  a  quar- 
rel with  defendant  prior  to  the  alleged  a^^flault  were  connected  with  the  dif- 
ficulty so  closely  by  contiguity  of  time  find  place  that  is  was  competent  to 
go  before  the  jury  and  be  considered  by  them  in  mitigation  of  damages,  as 
the  offense  was  so  recent  and  immediate  as  to  raise  a  presumption  that  the 
assault,  if  committed  at  all,  was  committed  under  the  influence  of  the  pro- 
vocation. 

2.  Same — Instnictions  to  jitry — The  court  properly  instructed  the  jury  that 
if  they  believed  from  a  preponderance  of  the  evidence  that  the  plaintiff 
sought  and  brought  on  the  difficulty  they  must  find  for  uefendant. 

Montague  <fc  Collins  for  appellant;  H.  S.  Robinson  for  appellee. 

Bbidgefobd's  £1('0B8  v.  Milleb,  Hall  &  Habtwell. 

Filed  March  30,  1892.     Appeal  from  Louisville  Chancery  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Partnership — Change  in  firm — After  one  who  had  shipped  goods  to  a 
firm  of  commission  merchants  received  actual  notice  of  the  dissolution  of 
the  firm,  and  assented  to  the  transfer  of  his  goods  to  another  firm,  and  dealt 
with  the  new  firm  in  relation  to  the  goods,  the  original  firm  was  no  longer 
responsible  to  him  for  the  goods  or  their  value. 

2.  Ptea^iing —  Variance — Where  persons  are  sued  as  a  particular  firm  they 
can  not  be  made  liable  for  the  defalcation  of  another  firm  of  which  they 
are  members. 

3.  Departure  in  pleading—^SYxBTe  ti  plaintiff  has  filed  a  petition  against  a 
firm,  an  amended  petition  seeking  to  make  an  entirely  different  firm  ans- 
wer for  the  debt  sued  on,  is  a  departure,  and  should. not  be  allowed. 

Robert  J.  Elliott  for  appellants;  Geo.  B.  Eastin  for  appellees. 

Louisville  &  Evansville  Mail  Company  v.  Mossbebqeb. 

Filed  March  30,  1892.    Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Venue  of  actions — Place  of  contract — The  general  rule  is,  where  a  propo- 
sition is  made  by  letter,  that  the  contract  is  deemed  to  be  m.ide  at  the  place 
where  the  final  assent  is  given  or  the  proposal  received  and  accepted. 

Plaintiff,  by  letter  written  and  mailed  in  Hardin  county,  an4  addressed  to 
defendant,  a  common  carrier,  at  Louisville,  inquired  of  it  what  it  would 
charge  to  take  from  a  point  on  Salt  river,  and  carry  and  deliver  to  the  wharf 
in  Louisville,  a  certain  number  of  staves.  Defendant  replied  by  letter,  say- 
ii^g  that  if  plaintiff  would  have  the  staves  ready  on  either  of  two  days  it 
would  take  them  aboard  its  steamer  and  carry  them  to  Louisville 
for  a  certain  sum.  Upon  the  receipt  of  this  letter,  and  of  one  of  the 
days  mentioned  in  the  proposal,  the  boat  then  being  in  Salt  river  at  a  point 
in  Hardin  county,  plaintiff  notified  the  master  of  the  boat  that  he  accepted 
the  proposition  and  that  the  staves  were  ready  to  be  delivered  for  transpor- 
tation, //ir/r/— That  the  contract  was  made  in  Hardin  county,  and  that  the 
circuit  court  of  that  county  had  jurisdiction  of  an  action  for  breach  of  the 
contract. 

2.  Expert  testimony^ki  defendant  based  its  refusal  to  take  the  staves 
opon  the  ground  that  they  were  at  a  place  where  it  was  dangerous  to  land 
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the  boat,  persons  who  wore  familiar  with  the  landing,  althongh  not  experi- 
enced boatmen,  were  competent  to  testify  that  the^ landing  was  a  good  one^ 
and  while  defendant's  witnesses,  being  experienced  boatmen,  may  be  pre* 
Bomed  to  know  better  whether  the  lauding  was  a  safe  one,  thisoonrt  can  not 
say  that  the  jnry  should  have  decided  the  case  upon  their  evidence  and  dis- 
regarded that  of  plaintiff's  witnesses. 
James  C.  Poston  for  appellant;  Hobson  k,  O'Mera  for  appellee. 

Habdino  y*  W  11.1  on,  adm'b. 

Filed  March  30,  1892.      Appeal   from   Jefferson  Court  of   Common  Pleas" 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

IVaiver  of  ri^ht  to  plead  fraud^T\i^  purchaser  of  the  right  to  sell  a  patented 
machine,  who  was  induced  to  make  the  purchase  by  reason  of  frandulent 
representation  of  the  seller  as  to  a  sale  he  had.made,  did  not  offer  to  rescind 
the  contract,  although  he  discovered  the  fraud  within  a  short  time  after  his> 
purchase,  and  near  three  years  after  that  time  he  filed  his  petition  in  bank- 
ruptcy, and  in  his  schedule  of  assets  listed  the  right  he  had  purchased.  In 
this  action  against  him  upon  the  note  executed  by  him  for  the  purchase- 
price  of  the  right,  in  which  he  relies  upon  the  plaintiff's  fraud.  Held — That 
while  the  listing  by  defendant  of  the  right  to  sell  the  machine  as  one  of  his 
assets  might  not  be  conclusive  of  his  election  to  affirm  the  contract,  it  is,, 
considering  all  the  circumstances,  sufficient  to  justify  the  lower  court^s  con- 
clusion that  he  ratified  the  contract  after  he  had  full  knowledge  of  the  fraud 
practiced  upon  him. 

Polk  k.  Hulsewede  for  appellant;  \Vm.  Ayres  for  appellee. 

Fbbmch  v.  Sewell. 

Filed   March  80.  1892.      Appeal   from  Breathitt  Court   of  Common  Pleas^ 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Reversible  erfors--ln  the  absence  of  the  evidence  this  court  can  not  say  that 
the  lower  court  erred  in  refusing  a  continuance.  But,  waiving  Hhe  fact 
that  the  evidence  does  not  appear,  there  can  be  no  reversal  when  there  was 
neither  an  exception  to  the  ruling  of  the  court  in  refusing  a  continnanoe 
nor  a  motion  for  a  new  trial. 

Thomas  H.  Hines  and  Wm.  Lindsay  for  appellant;  ti.  H.  Patrick  and  Park. 
Phipps  for  appellee. 

MUBFHY,  ADm'B  v.  ShANABAN. 

Filed  April  6,  1892.    Appeal   from  Washington   Circuit  Court.    Opinion  of 

the  court  by  Judge  Brent,  affrmiug. 

Set-off— Value  of  services — In  this  action  by  an  administrator  upon  a  note 
payable  to  his  intestate  the  defencan's  were  entitled  to  setoff  the  amounts 
due  them  for  services  in  waiting  on  and  for  boarding  the  plaintiff's  intestate, 
and  the  court  is  of  opinion  that  the  services  exclusive  of  board  were  worth 
the  whole  amount  charged. 

J.  \V.  S.  Clement  for  appellant 
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Commonwealth  v.  Schwartz. 
{Filed  Jan.  23,  1892.) 

Criminal  la7o — Bank  offi,<fr  obtaining  loan  bv  false  pretenses — A  bank  officer, 
who  by  H  known  false  statement  of  the  condition  of  the  bank  obtains  a 
loan  of  money  to  his  bank  which  it  has  collected  for  the  customer  and  has 
in  its  possession,  is  guilty  of  the  crime  of  obtaining  money  by  false  pre- 
tenses, and  liable  therefor  under  our  statute. 

The  fact  that  the  possession  of   the  fund  was  not   obtained   by   the   false 
pretense  does  not  render  the  officer  (i^uiltless  under  the  statute.      Where  the 
title    to   the   property    may  pass  without   a  delivery  of  the  possession,  the 
crime  is  completed  if  such  title  is  obtained  by  a  false  pretense. 
I 

\V.  J.  Hendricks  and  R.  Reid  Rogers  for  appellant. 

Abbott  &  Rutledge,  Barnett,  Miller  &  Barnett,  O'Neal,  Phelps  & 
Pry  or  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  trial  of  the  appellee,  under  an  indictment  for  obtaining 
money  by  false  pretenses,  the  court  instructed  the  jury  absolutely  to 
find  for  him.  The  Commonwealth  appeals  from  the  judgment  ac- 
quitting the  appellee  under  that  instruction. 

Are  the  indictment  and  the  evidence  sufficient  to  have  authorized 
the  jury  to  pa&s  upon  the  question  of  the  guilt  or  innocence  of  the 
appellee? 

The  indictment  charges  that  the  appellee  obtained  by  false  pre- 
tenses, and  with  the  intention  to  defraud  Maria  Buckholtz,  $2,500; 
that  he  represented  to  her  he  was  a  banker,  and  had  a  safe  place  to  in 
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vest  the  money;  that  his  bank  was  solvent  and  safe  and  able  to  repay 
her  money  at  any  time  upon  thirty  days^  notice;  that  the  laws  of  the 
State  did  not  lUlow  him  to  pay  her  but  four  per  cent,  interest,  but  he 
would  jjlve  her  six  per  cent,  interest,  but  would  enter  only  four  per 
cent,  in  her  book  if  she  would  leave  her  money  with  him;  that  she 
relied  upon  said  representation  and  let  him  have  the  money;  but  his 
said  representations  were  false  and  frauaulent,  but  made  with  a  de- 
fiign  to  decieve  her,  and  did  decieve  her,  whereby  he  obtained  the 
^2,500  and  appropriated  the  same  to  his  own  use,  and  she  was  per- 
jnanently  deprived  of  it,  &c. 

The  testimony  of  said  Marfa  Buckholtz  is,  in  substance,  that  on 
the  24th  day  of  February,  1891,  she  took  a  note  and  mortjjajje  which 
she  holds  on  some  Chicag^o  parties  for  $2,500,  to  the  banking  house  of 
appellee,  in  the  city  of  Louisville,  and  employed  him  at  the  price  of 
flO  to  take  charge  of  said  papers  and  collect  the  money.  He  agreed 
to  do  so  promptly,  and  to  notify  her  when  the  money  was  collected; 
that  not  hearing:  any  thing  from  the  appellee  on  the  9th  of  March, 
which  was  Monday,  she  again  visited  his  banking  house  and  in- 
quired after  the  collection;  that  the  appellee  told  her  that  he  had 
collected  the  money  on  Saturday  previous  but  too  late  to  notify  her. 
She  then  expressed  a  desire  to  have  the  money,  and  he  replied  that 
if  she  did  rot  need  the  money  to  let  it  remain  there,  that  he  liad  a 
•solid,  safe  place  for  it,  that  the  bank  was  good  and  able  to  pay,  or  he 
was  able  to  pay,  and  he  would  pay  her  four  per  cent,  for  the  money 
and  repay  the  money  itself  at  any  time  after  thirty  days'  notice.  She 
declined  to  take  four  per  cent,  fie  then,  after  consulting  with  one 
of  the  partners,  said  that  he  would  give  her  six  per  cent,  for  the  use 
of  the  money,  but  would  make  a  memorandum  of  the  transaction 
in  her  book  showing  only  four  per  cent.,  as  the  law  did  not  allow 
him  (or  that  he  was  not  allowed)  to  pay  over  four  per  cent.  She 
then  consented  to  let  him  have  the  money  upon  said  terms,  saying 
that  if  she  should  lose  it  she  would  be  turned  into  the  street,  as  that 
-was  all  she  had,  and  no  one  to  help  her.  and  he  replying,  *'0,  we  are 
able  to  pay." 

The  witness  being  a  German,  and  not  speaking  or  understanding 
our  language  well,  there  is  some  confusion  and  apparent  contradic- 
tion in  her  evidence,  but  the  foregoing  is  a  fair  synopsis  of  it.  It 
was  also  in  evidence  that  at  the  time  mentioned  the  appellee  and  his 
bank  were  hopelessly  insolvent,  amounting  to  about  $420,000.00  net, 
and  the  jury  would  have  been  authorized  to  infer  that  the  appellee 
knew  it. 

Article  13,  section  2,  chapter  29,  General  Statutes,  provides:  "If 
any  person,  by  falsp  pretense,  statement  or  token,  with  intent  to 
commit  a  fraud,  obtain  from  another  money,  property  or  other  thing 
which  may  be  the  subject  of  larceny,  &c.,  he  shall  be  confined  in  the 
penitentiary,"  &c. 

If  the  appellee  was  enabled  to  borrowsaid  money  from  Mrs.  Buck- 
holtz by  falsely  pretending  that  his  bank  was  solvent  when  he  knew, 
or  had  reason  to  believe  that  it  was  not,  is  he  guilty  of  the  crime  de- 
nounced by  the  statute,  supraf 

Upon  that  subject  the  rule  is  well  settled,  that  if  a  person  obtains 
a  loan  of  money  from  another  by  a  false  pretense  of  an  existing  fact, 
although  he  intended  to  repay  it,  he  is  guilty  of  the  crime  of  obtain- 
ing money  by  false  pretenses.  Volume  7  American  and  English 
Encyclopsedia  of  Law,  762-3  and  notes.  Also  upon  the  subject  that 
the  fale  pretense  must  t>e  of  an  existing  fact.  Glanton  v.  Common- 
wealth, 3  Met.,  332. 

The  false  pretense  of  an  existing  fact,  in  this  case,  if  any  false  pre- 
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tense  there  was,  consists  in  the  false  representation  the  appellee's 
bank  was  solvent  and  the  loan  was  safe,  when  he  knew,  or  had  rea- 
son to  believe,  that  it  was  insolvent  and  unable  to  pay, and  which  in- 
duced her  to  loan  the  money;  or  if  he  induced  her  to  loan  the  money 
by  the  false  pretense  that  he  had  a  safe  place  to  invest  it,  upon  which 
she  would  reidizo  six  per  cent.,  intending  at  the  time  to  appropriate 
the  money  to  his  own  use,  to-wit:  that  of  the  bank,  knowing,  or 
having  reason  to  believe  that  the  bank  was  insolvent,  although  he 
intended  to  repay  her,  such  false  pretenses,  if  made  as  indicated, 
were  sufficient  to  authorize  the  case  to  go  to  the  jury. 

But  it  is  contended  that  as  the  appellee,  at  the  time  he  obtained 
the  loan  of  the  money,  had  it  in  his  possession,  the  statutory  otfense 
of  obtaining  money  by  false  pretenses,  was  not  made  out,  because, 
under  the  statute,  the  offense  is  not  made  out  unless  both  possession 
and  title  are  obtained  by  the  false  prt^tense,  and  as  the  appellee  did 
not  obtain  the  possession  by  the  false  jSretense,  the  otfense  was  not 
made  out. 

The  counsel  for  the  appellee  refer  to  many  cases  that  sustain  that 
proposition,  and  we  concur  with  the  general  principle  therein  an- 
nounced. But  we  think  that  principle  does  not  apply  to  this  case. 
Por  that  principle  only  applies  where  it  takes  the  delivery  of  the 
possession  to  complete  the  transfer  of  the  title  to  the  property.  The 
statute  reads,  **obtain  from  another  money  or  property.''  So,'accord- 
ing  to  all  the  authorities,  if  it  takes  the  delivery  of  the  property  to 
deprive  the  owner  of  dominion  over  it,  the  defendant  must  have  ob- 
tained the  deliver^',  as  well  as  the  title,  before  he  can  be  made 
liable  under  the  statute,  supra,  Mr.  Wharton,  in  the  second  volume 
oif  his  work  on  Criminal  Law,  section  12:27,  J>th  edition,  correctly 
sums  up  the  meaning  of  all  the  cases  upon  the  subject  in  the  follow- 
ing language:  **A  delivery  of  the  property  must  be  averre^l,  as  the 
result  of  false  pretenses,  in  all  cases  in  which  the  prosecution  rests 
upon  such  delivery."  Of  course,  as  said,  if  the  delivery  is  necessary 
to  complete  the  transfer  of  the  property,  the  prosecution,  in  that 
case,  '*rests"  upon  such  delivery. 

To  illustrate  the  rule,  suppose  A,  by  false  pretenses,  buys  a  horse 
from  B,  butB  doas  not  deliver  the  horse  to  x\,  in  such  case  it  can  not 
be  said  that  A  has,  in  the  sense  of  the  statute,  "obtained  B's  prop- 
erty by  false  pretenses,"  because,  as  yet,  he  has  the  property;  he  has 
not  parted  with  it,  and,  by  reason  of  the  fraud,  he  is  not  bound  to 
part  with  it.  Hence,  he  has  not  parted  with  his  property  by  the 
false  pretenses  of  B.  But  if  the  property  is  so  situated  that  B  can 
make  a  complete  transfer  of  the  property  to  A  without  delivering 
the  possession  to  him,  and  such  transfer  isobtaineJ  by  false  pretenses, 
then  there  is  an  otfense  against  the  statute.  The  rule  is  illustrated 
by  the  following  authorities:  2  Bishop,  section  46o,  7th  edition,  says: 
*'If,  after  goods  are  delivered,  the  vendor  becomes  suspicious  of  the 
solvency  of  the  purchaser,  a'ld  expresses  his  intention  to  reclaim 
them,  whereuiK)n  the  latter,  by  false  pretenses,  induces  him  to  re- 
linquish his  purpose,  there  is  no  offense  against  the  statute,  -the  sale 
having  been  completed  before  the  false  pretenses  were  made,  and, 
though  the  right  of  stoppage  in  transitu  may  remain,  the  rule  ap- 
pears to  be  the  same,  the  relinquishment  of  right  not  being  deemed 
a  parting  with  the  goods.  But  where  the  sale  is  on  condition  sub- 
.seauent,  and  a  delivery  thereupon,  and  afterwards  the  vendor  is 
inuuced,  by  false  pretenses,  to  give  up  his  property  in  the  goods, 
this  is  probably  within  the  statute." 

In  the  case  of  the  People  v.;Hyne8,  11  Wend.  (N.  Y.),  567,  it  was 
held  by  the  Supreme  Court  that  where  goods  were  delivered  to  a  per- 
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son,  but  the  title  did  not  pass  to  him  except  upon  condition,  and  af- 
ter the  delivery  the  purclmser  obtained  the  title  by  fal.se  pretenses, 
he  was  tfuilty  of  obtaining  tfie  $r<x)d.s  by  false  pretenses.  Upon  ap- 
peal to  the  Court  of  Appeals  that  court  approved  of  the  principle  an- 
nounced, but  reversed  the  case  on  the  ground  that  the  sale  wa»^ 
absolute. 

In  the  case  of  the  Commonwealth  v.  Hutcherson,  114  Mass.,  327^ 
it  was  held,  under  a  statute  that  provided  if  any  person  obtained  hy 
false  pretenses  the  siijnatiire  of  another  to  a  writing:  tliat  would  be- 
forg:ing  at  common  law,  he  should  be  punished,  <&c.,  that  if  it  wa* 
necessary  that  the  writintj  should  be  delivered  in  order  to  complete^ 
the  crime  of  forgine,  and  it  was  not  delivered,  offense  against  the 
statute  was  not  made  out;  but  if  the  instrument  was  obligatory  upon 
the  signer  without  delivery,  the  offense  against  the  statute  wa& 
made  out. 

In  the  case  of  the  Commonwealth  v.  Devlin,  141  Mass.,  423,  it 
was  held  that  the  delivery  of  sheep  to  a  purchaser,  the  title  not  to 
pwss  until  the  sheep  were  paid  for,  and  the  purchaser  obtained  the 
title  by  false  pretenses,  he  was  guilty,  Ac. 

These  cases  establish  the  doctrine  that  it  is  only  in  case  the  de- 
livery of  the  property  is  necessary  in  order  to  completely  deprive 
the  owner  of  it^  that  the  false  pretense  must  relate  to  such  delivery. 
But  if  the  delivery  is  not  necessary  to  a  complete  transfer,  the  false 
pretense  need  not  relate  to  the  delivery  in  order  to  make  out  the  of- 
fense against  the  statute.  And  if  the  possession  has  been  deliv- 
ered to  the  party,  but  not  the  right  of  property,  and  he,  after  such 
delivery,  obtains  the  title  by  false  pretense,  he  is  guilty,  under  the 
statute,  of  obtaining  goods  by  false  pretenses.  In  this  case  the  ap^ 
pellee  had  collected  the  woman's  money,  as  her  collecting  agent* 
and  had  the  possession  of  it  as  such  agent,  and  when  she  demanded 
it  he,  recognizing  her  right  and  the  character  of  his  possession,  in- 
duced her  to  part  with  her  title  to  him. 

In  such  case  it  is  clear  that  the  pro:?ecution  does  not  rest  upon  de- 
livery, as  there  was  a  complete  transfer  of  property  without  the 
delivery. 

The  case  is  ordered  to  be  certified,  &c. 

Judge  Bennett  delivered  the  following  response  to  petition  for  re- 
hearing: 

We  fall  to  see  tbe  variance  between  the  allegations  of  the  indict- 
ment and  the  proof  that  counsel  seems  to  think  exists.  We  are 
mindful  of  the  fact  that  the  decision  is  important  "to  the  people  of 
Kentucky,"  but  not  in  the  sense  of  driving  **all,  or  nearly  all,  the 
banks  of  Kentucky  from  busine-ss,"  because  nearly  all  the  banks  of 
Kentucky  are,  as  far  as  we  know  or  have  heard,  conducted  on  fair 
and  honest  business  principles.  And  it  is  not  the  intention  of  the 
opinion,  nor  does  it  interfere  with  the  conduct  of  ouch  bankd  and 
bring  them  to  grief  that  conduct  their  business  upon  fair  and  honest 
principles,  but  the  opinion  does  propose  to  give  a  fair  and  rational 
construction  to  the  statute  designed  to  punish  persons  for  obtaining 
money  or  property  by  false  pretenses,  in  order  that  persons  guilty  of 
such  crime  may  be  punished  and  not  acquitted  upon  mere  techni- 
calities. Such  being  the  object  of  the  decision,  and  we  hope  at- 
tained, it  is  of  "importance  to  the  people  of  Kentucky,"  because  of 
the  protection  it  affords  them,  and  at  the  same  time  it  does  not  in- 
terfere with  or  impede  honest  business  transactions  of  any  kind» 
nor  subject  any  one  to  punishment  because  of  honest  mistakes  made 
by  him  in  his  business  transactions. 
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Also,  we  think  the  authorities  referred  to  in  the  opinion  sustain 
the  opinion,  but  if  we  are  mistaken  in  that  fact  we  are,  nevertheless, 
^satisfied  that  the  principle  announced  is  correct. 

The  petition  for  a  rehearing  is  overruled. 


ManLTiER  AND  OTHERS  V.  JOHNSON  AND  OTHERS. 

(I'iled  FebAQ,  1892.) 

Validily  of  Cotisiituiion  provmlgated  Septfmber2%^\^^\ — In  this  action  seek- 
ing to  have  the  Constitntion,  promulgated  September  28,  1891,  declared 
«purions  and  iii>{8lid  because  of  the  alterations  and  amendments  made  in  it 
by  the  Constitutional  Convention  after  the  approval  by  the  people  of  the 
instrument  submitted  to  them.  Held— 

First — The  recognition  by  the  people  and  by  the  executive  and  legislative 
departments  of  the  State  of  the  validity  of  the  Constitution  as  promulgated, 
imposes  upon  the  judiciary  the  duty  of  upholding  that  instrument  as  valid 
^or  all  purposes. 

Second— YiV^M  if  the  Convention  exceeded  its  authority  by  changing  the 
<Jonstitution  after  its  approval  by  the  people,  yet  the  people,  if  dissatisfied 
with  the  alterations  made,  have  a  remedy  other  tban  that  sought  in 
this  action — that  of  amending  the  instrument  in  the  manner  authorized 
by  it. 

(Judge  Bennett  delivering  a  separate  opinion). 

Walter  Evans  and  Chas.  G.  Richie  for  appellants. 

Knott  &  Edelln,  Win.  J.  Hendrick  and  R.  Reid  Rogers  for  ap- 
pellees. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  ty  Chief  Justice  Holt. 

The  question  presented  is  a  grave  and  exceedingly  important  one. 
It  reaches  to  the  very  foundation  of  constitutional  government. 

Little  aid  in  arriving  at  a  correct  solution  of  it  is  furnished  by  pre- 
cedent. Little  if  indeed  any  authority  of  direct  bearing  can  be 
found. 

Under  the  provisions  of  the  Constitution  of  1849  steps  were  taken 
to  form  a  new  one.  We  must  assume,  in  view  of  what  has  taken 
place,  that  they  were  legal.  As  the  result  the  Legislature  passed  the 
act  of  May  3,  1890,  providing:  for  the  calling  of  a  Convention  for 
auch  purpose  and  the  election  of  delegates. 

It  provided  that  before  any  form  of  Constitution  made  by  thera 
:fihould  become  operative,  it  should  be  submitted  to  the  voters  of  the 
Btate  and  ratified  by  a  majority  of  those  voting.  The  Constitution 
then  in  force  authorized  the  Legislature,  the  preliminary  steps  hav- 
ing been  taken,  to  call  a  convention  for  "the  purpose  of  re-adopting, 
fimendingorchanging"  it,  but  contained  no  provisions  giving  the  Leg- 
islature the  power  to  require  a  submission  of  its  work  to  a  vote  of 
the  people. 

The  Convention  met  in  September,  1890,  and  having,  in  April, 
1891«  completed  a  draft  of  a  Constitution,  it,  by  ordinance,  submitted 
it  to  a  popular  vote  and  then  adjourned  until  September  following. 
During  the  recess  the  work  was  approved  by  a  majority  of  nearly 
one  hundred  and  forty  thousand,  the  total  vote  cast  being  two  hun- 
drjed  and  eighty-eight  thousand,  three  hundred  and  sixty. 
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When  the  Convention  re-assembled  the  delegrates,  moved  no  doubt 
by  patriotic  impulse,  made  numerous  changes  in  the  instrument^ 
some  of  which  are  claimed  to  be  material,  while  others  were  but  a 
change  of  language  or  the  correction  of  grammatical  errors,  and  a» 
thus  amended  it  was  promulgated  by  the  Convention,  on  September 
28,  1891,  as  the  Constitution  of  the  State. 

The  appellants,  who  are  voters  and  tax-payers,  suing  for  them- 
selves and  per  an  order  of  court  for  all  others  united  with  them  in 
interest,  as  provided  by  our  Code  of  Practice,  shortly  thereafter 
brought  this  action  against  the  Public  Printer  and  the  Secretary  of 
State  to  enjoin  the  one  from  printing  at  the  public  expense  the  in- 
strument so  promulgated  and  the  other  from  preserving  it  in  the 
State  archives  as  the  Constitution  of  the  State,  and  also  asking  that 
it  be  adjudged  not  to  be  such  but  spurious  and  invalid.  This  is  asked 
upon  the  ground  that  theinstrument  promulgated  by  the  Convention 
is  not  the  one  adopted  by  the  vote  of  the  people,  owing  tp  the  changes 
subsequently  made  in  it. 

It  is  urged  upon  the  part  of  the  appellees  that  the  appellants'  suit 
is  based  upon  the  speculative  idea  of  injury,  and  that  no  su?h 
special,  particular  and  substantial  damage  is  imj)ending  to  them  as 
to  authorize  it.  Also  that  the  action  does  not  lie  against  the  appel- 
lees because  the  printing  or  preservation  of  the  instrument  will  not 
add  to  or  detract  from  its  validity. 

We  waive  the  consideration  of  these  objections  becauses,  even  if 
entitled  to  it,  the  importance  of  this  controversy  to  the  State  requires 
a  decision  upon  the  merits. 

It  is  conceded  by  all  that  the  people  are  the  source  of  all  govern- 
mental power,  and  as  the  stream  can  not  rise  above  its  source,  so- 
there  is  no  power  above  tjiem. 

Sovereignty  resides  with  them  and  they  are  the  supreme  law- 
making power.  Indeed  it  has  been  declared  in  each  of  the  several 
Constitutions  of  this  State  that  "all  power  is  inherent  in  the  people,**^ 
and  this  is  true  from  the  very  nature  of  our  government. 

It  is  contended  by  some,  however,  that  inasmuch  as  the 
then  existing  Constitution  provided  for  the  calling  of  a  (Con- 
vention by  the  Legislature,  without  giving  the  latter  the 
power  to  direct  a  submission  to  a  vote  of  the  people  of  the  proposed 
new  one,  and  gave  the  power  to  the  Convention  to  make  one,  that^ 
therefore,  it  was  not  necessary  to  its  validity  to  submit  it  to  a  pop- 
ular vote,  and  that  in  attempting  to  require  this  the  Legislature 
exceeded  its  power.  In  other  words,  that  the  Convention  had 
plenary  power  in  the  matter,  not  because  of  ultimate  sovereignty^ 
but  because  the  Constitution  gave  it;  that  it  submitted  its  work  to 
the  people  merely  to  know  if  it  pleased  them,  and  that  the  Legisla- 
ture could  no  more  control  them  in  this  matter  than  it  could  in  the 
framing  of  the  instrument. 

Others  contend  that  a  ratification  by  a  popular  vote  is  necessary 
in  all  cases,  that  the  attempted  limitation  upon  the  power  of  the 
Convention  by  the  Legislature  was  valid,  and  even  if  not  yet  as  • 
delegates  were  elected  under  the  statute  and  with  the  understandings 
probably  upon  the  part  of  the  people,  that  they  were  to  pass  upon 
the  work,  and  as  the  Convention  actually  submitted  it  to  them,  that 
the  determination  by  the  principal  was  final  and  terminated  the 
power  of  the  agent. 

Each  of  these  various  views  is  supported  by  more  or  less  authority, 
but  we  need  not  determine  which  of  them  is,  in  our  opinion,  correct* 
because  another  question  properly  in  advance  presents  itself. 

If  a  set  of  men,  not  selected  by  the  people  according  to  the  forms 
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of  law,  were  to  formulate  an  instrument  and  declare  it  the  Consti- 
tution, it  would  undoubtedly  be  the  duty  of  the  courts  to  declare  it» 
work  a. nullity.  Thiis  would  be  revolution  and  the  courts  of  the  ex- 
isting government  must  resist  until  they  are  overturned  by  power 
and  a  new  government  established. 

The  Convention,  however,  was  the  offspring  of  law.  The  instru- 
ment which  we  are  asked  to  declare  invalid  as  a  Constitution  has 
been  made  and  promulgated  according  to  the  forms  of  law. 

It  is  a  matter  of  current  history  that  both  the  executive  and  legis- 
lative branches  of  the  government  have  recognized  its  validity  as  a 
Constitution  and  are  now  daily  doing  so.  Is  the  question,  therefore^ 
one  of  a  judicial  character?  Does  its  determination  fall  within  the 
organic  power  of  a  court? 

It  is  our  undoubted  duty  if  a  statute  be  unconstitutional  to  so  de- 
clare it.  Also,  if  a  provision  of  the  State  Constitution  be  in  conflict 
with  the  P'ederal  Constitution  to  hold  the  former  invalid;  but  this  is 
a  very  different  ca.se. 

It  may  be  said,  however,  that  for  every  violation  of  or  non-com- 
pliance w^ith  the  law  there  should  be  a  remedy  in  the  courts.  This 
IS  not,  however,  always  the  case.  For  instance,  the  power  of  a  court 
as  to  the  acts  of  other  departments  of  the  government  is  not  an  ab- 
solute one,  but  merely  to  determine  whether  they  have  kept  within 
constitutional  limits. 

It  is  a  duty  rather  than  power.  The  judiciary  can  not  compel  a 
co-equal  department  to  perform  a  duty.  It  is  responsible  to  the 
people,  but  if  it  does  act,  then,  when  the  question  is  properly  pre- 
sented, it  is  the  duty  of  the  court  to  say  w^hether  it  has  conformed 
to  the  organic  law.  While  the  judiciary  should  protect  the  rights  of 
the  people  with  great  care  and  jealousy,  because  this  is  its  duty  and 
also  because  in  times  of  great  popular  excitement  it  is  usually  their  last 
resort,  yet  it  should  at  the  same  time  be  careful  not  to  overstep  proper 
bounds  of  its  power  as  being  perhaps  equally  dangerous;  and  espe- 
cially where  such  momentous  results  might  follow  as  would  be  likely 
in  this  instance  if  the  power  of  the  judiciary  permitted,  and  its  duty 
required,  the  overthrow  of  the  work  of  the  Convention. 

After  the  American  Revolution  the  State  of  Rhode  Island  retained 
its  colonial  charter  as  its  Constitution,  and  no  law  existed  providing  for 
the  making  of  a  new  one.  In  1841  public  meetings  were  held,  result- 
ing in  the  election  of  a  Convention  to  form  a  new  one,  it  to  be  sub- 
mitted to  a  popular  vote. 

The  Convention  framed  one,  submitted  it  to  a  vote  and  declared  it 
adopted. 

Elections  were  held  for  State  oflftcers  who  proceeded  to  organize  a 
new  government. 

The  charter  govern njent  did  not  acquiesce  in  these  proceedings 
and  finally  declared  the  State  under  martial  law.  It  called  another 
Convention  which,  in  1848,  formed  a  new  Constitution. 

Whether  the  charter  government  or  the  one  established  by  the 
voluntary  Convention  was  the  le$ritimate  one  w^as  uniformly  held  by 
the  courts  of  the  State  not  to  be  a  judicial,  but  a  political  question, 
and  the  political  department  having  recognized  the  one  it  was  held 
to  be  the  duty  of  the  judiciary  to  follow  its  decision. 

The  Supreme  Court  of  the  United  States,  in  Luther  v.  Burden,  7 
Howard,  1,  while  not  expressly  deciding  the  principle,  as  it  held  thc^ 
Federal  Court  was  bound  by  the  decision  of  the  State  court,  yet  in 
the  argument  approves  it  and,  in  substance,  says  that  wheVe  the 
political  department  has  decided  such  a  matter,  the  judiciary  should 
abide  by  it. 
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Let  US  illustrate  the  difficulty  of  a  court  deciding  the  question: 
Suppose  this  court  were  to  hold  that  the  Convention,  when  it  re-as- 
sembled, had  no  power  to  make  any  material  amendment  and  that 
such  as  were  made  are  void  by  reason  of  the  people  having  thereto- 
fore approved  the  instrument.  Then  next  this  court  must  determine 
what  amendments  were  material,  and  we  find  the  court  in  effect 
making  a  Constitution. 

This  would  be  arrogating  sovereignty  to  itself.  Perhaps  the  mem- 
bers of  the  court  might  differ  as  to  what  amendments  are  material, 
and  the  result  would  be  confusion  and  anarchy.  One  judge  might 
say  that  all  the  amendments,  material  and  immaterial,  were  void. 
Another  that  the  Convention  had  the  implied  power  to  correct  pal- 
,  pable  errors,  and  then  the  court  might  differ  as  to  what  amendments 
are  material.  If  the  instrument  as  ratified  by  the  people  could  not 
be  corrected  or  altered  at  all,  or  if  the  court  must  determine  what 
changes  were  material,  then  the  instrument  as  passed  upon  by  the 
people  or  as  fixed  by  the  court  would  be  lacking  a  pronmlgation  by  the 
Convention,  and  if  this  be  essential  then  the  question  would  arise 
what  Constitution  are  we  now  living  under  and  what  is  the  organic 
law  of  the  State?  A  suggestion  of  these  matters  shows  what  entiless 
confusion  and  harm  to  the  State  might,  and  likely  would,  arise. 

If  through  error  of  opinion  the  Convention  exceeded  its  power  and 
the  people  are  dissatisfied  they  have  ample  remedy  without  the 
judiciary  being  asked  to  overstep  the  proper  limits  of  its  power. 
The  instrument  provides  for  amendment  and  change.  If  a  wrong 
has  been  done  it  can  and  the  proper  way  in  which  it  should  be  rem- 
edied is  by  the  people  acting  as  a  body-politic. 

It  is  not  a  question  whether  merely  an  amendment  to  a  Constitu- 
tion, made  without  calling  a  Convention,  has  been  adopted  as 
required  by  that  Constitution.  If  it  provides  how  it  is  to  be  done, 
then,  unless  the  manner  be  followed,  the  judiciary  as  the  inten)r<*ter 
of  that  Constitution  will  declare  the  amendment  invalid.  Koehler 
V.  Hill,  60  Iowa,  543;  State  v.  Toftly,  19  Neb.,  391. 

But  it  is  a  case  where  a  new  Constitution  has  been  framed  and 
promulgated  according  to  the  forms  of  law. 

Great  interests  havealready  arisen  under  it,  important  rights  exi.«t 
by  virtue  of  it,  persons  have  been  convicted  of  the  highest  crimes 
known  to  the  law  according  to  its  provisions,  the  political  power  of 
the  government  has  in  many  ways  recognized  it,  and  under  such 
circumstances  it  is  our  duty  to  treat  and  regard  it  as  a  valid  Consti- 
tution and  now  the  organic  law  of  our  Commonwealth. 

We  need  not  consider  the  validity  of  the  amendments  made  after 
the  Convention  re-asserabled.  If  the  making  of  them  was  in  excess 
of  its  power,  yet  as  the  entire  instrument  has  been  recognized  as 
valid  in  the  manner  suggested,  it  would  be  equally  an  abuse  of 
power  by  the  judiciary  and  violative  of  the  rights  of  the  people 
who  can  and  prof»erly  should  remedy  the  matter,  if  not  to  their  lik- 
ing, if  it  were  to  declare  the  instrument  or  a  portion  invalid  and 
bring  confusion  and  anarchy  upon  the  State. 

The  judgment  of  the  lower  court  dismissing  the  action  is  affirmed. 

(Separate  ovinion—FiUd  I'eb.  16,  1892.) 

Opinion  of  the  court  by  Judge  Bennett. 

The  question  made  in  this  case  is,  could  the  Convention  that  pro- 
mulgated the  present  Constitution,  on  occasion  of  re-aasembling  in 
last  September,  make  material  amendments  to  or  change  the  Con- 
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stitution  that  the  people,  by  their  votes,  adopted  in  August  preced- 
ing? 

The  importance  of  that  question  justifies,  me  in  writino:  this 
separate  opinion  upon  that  subject;  not  that,  according  to  the  opin- 
ion of  this  court,  it  is  absolutely  essential,  but  as  the  assumption 
and  exercise  of  the  power  by  the  Convention,  which  mis^ht  have 
been  exercised  by  twenty-nine  members  of  that  honorable  body 
<that  number  only  being  a  majority  of  a  quorum,  consequently, 
<;ou]d  eflTect  the  changes  madej,  is  so  heavily  ladened  with  mischief 
to  the  inherent  and  inalienable  rights  of  the  people,  and  is  so  com- 
pletely the  e.\ercise  of  arbitrary  power  that  overrides  and  defies  the 
voice  of  the  people,  I  do  not  wish  my  silence  to  be  construed, 
now  or  hereafter,  as  a  consent  to  that  startling  proposition;  but  I 
wish  now  to  enter  upon  record,  there  to  remain  as  long  as  republican 
government  shall  last,  my  solemn  protest  against  the  assumption  of 
such  power,  which,  carried  to  its  legitimate  results,  reflects  back  the 
harsh  grating  of  the  dungeon  door  and  the  rattle  of  the  tyrant's 
chains. 

Did»the  Convention  upon  its  re-assembling  have  the  extraordinary 
power  to  materially  cliange  or  abrogate  in  toto  the  Constitution 
which  the  people,  just  a  few  weeks  before,  had  adopted  as  their  fun- 
damental law  by  a  majority  of  one  hundred  and  thirty-eight  thou- 
sand votes,  and  declare  their  oW/i  production  to  be  the  fundamental 
law  of  the  State  for  the  government  of  their  masters?  I  say  the 
Convention  had  no  such  power,  and  only  a  lew  suggt»sti()ns  will  suf- 
fice to  show  the  truth  of  my  assertion. 

The  fourth  section  of  the  Bill  of  Rights,  found  in  the  Constitution 
of  1849-50,  is  the  keystone  of  all  republics.  It  is:  *'That  all  ptiwer 
is  inherent  in  the  people,  and  all  free  governments  are  founded  on 
their  authority,  and  instituted  for  their  peace,  safety,  happiness, 
security  and  protection  of  property.  For  the  advancement  of  these 
ends  they  have  the  inalienable  and  indefeasible  right  to  alter,  reform 
or  abolish  their  government,  as  they  may  think  proper." 

As  said,  the  people  that  adopted  the  Constitution  of  1840-50  de- 
clared that  all  power  was  inherent  in  them,  and  that  the  Constitu- 
tiop  then  made,  for  their  peace,  safety,  happiness,  security  and 
protection  of  property,  was  foim(le<l  on  their  authority;  that  for  the 
advancement  of  these  ends  they  had  tne  inalienable  and  indefeasible 
right  to  alter,  reforn)  or  abolish  their  government,  in  such  manner 
as  they  thought  proper. 

It  has  never  been  doubted,  and  it  is  certainly  true,  that  republican 
government  is  founded  upon  the  direct  authority  of  the  people,  and 
that  they  alone  have  the  right  to  alter,  reform  or  abolish  it  in  such 
m&nner  as  they  may  prescribe.  It  is  these  fundamental  principles 
that  distinguish  republican  governments  from  arbitrary  or  monarch- 
ial  power.  It  is  also  true  that  this  inherent  power  in  the  people 
means  sovereign  power,  which  they  may  exercise  in  any  manner 
prescribed  by  themselves.  They  may  prescribe  that  the  alterations, 
reformation  or  abolition  of  their  government,  and  a  new  one  estab- 
lished in  its  stead,  may  be  eflected  by  their  agents  having  absolute 
authority  from  them. 

In  such  case  the  authority  would  be  that  of  an  agency  with  unre- 
stricted or  unlimited  powers.  Such  authority  the  people  may  give 
to  their  delegates  as  agents,  the  same  as  a  private  individual  may 
eonfer  upon  his  agent  unlimited  power,  or  the  people  may  efl'ect 
these  changes  by  conferring  upon  their  agents  (the  delegates)  a  lim- 
ited authority  to  formulate  changes  in  thfir  fundamental  law  and 
submit  those  changes  to  them  for  their  ratltication  or  rejection. 
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It  seems  to  me  that  the  people  can  not  be  denied  this  right  upon 
natural  grounds,  apart  from  the  constitutional  provision  quoted, 
except  by  their  consent  expressly  given  in  language  that  admits  of 
no  doubt.  There  must  be  no  uncertain  sound  about  it;  and  if  the 
language  is  susceptible  of  construction,  it  must  be  construed  in  favor 
of  the  inalienable  and  inherent  right  of  the  people  to  found  their 
free  govern ihent  by  their  own  voices  and  not  by  an  unlimited  and 
uncontrollable  agency. 

It  is  conceded  by  the  distinguished  gentleman,  ex-Gov.  J.  Proctor 
Knott,  in  his  argument  before  this  court  in  behalf  of  the  appellees, 
and  his  position  in  his  printed  brief  means  substantially  the  same 
thing,  that  these  propositions  are  fundamental.  He  said,  if  I  caught 
him  correctly,  and  I  paid  marked  attention  to  his  speech,  in  answer 
to  the  questions,  **were  the  people  or  the  delegates  sovereign?"  he 
said:  "The  people  were  sovereign,  of  course.'' 

Question.  **\Vere  the  delegates  the  agents  of  the  people?" 

Answer.  '*They  were." 

Question.  **llad  not  the  people  the  right  to  limit  the  authority  of 
their  agents  and  to  reserve  to  themselves  the  right  to  approve  of  or 
to  reject  the  act  of  their  agents  and  to  make  their  action,  in  reference 
thereto,  final?" 

Answer.  **Ves;  the  people  would  have  had  that  authority,  except 
for  the  fact  that  they  surrendered  it  l^y  the  twelfth  section  of  the 
Ck)n8titution  of  lS4U-oO,  and  conferred  absolute  authority  upon  their 
delegates  to  change  that  Constitution  and  denied  to  themselves  the 
right  to  approve  or  rejec^t  the  same,  except  as  a  mere  matter  of  grace, 
and  that  the  tenth  section  of  the  act  of  May  8,  1891),  authorizing  the 
selection  of  delegates  to  the  Ct)n  vent  ion,  which  section  provides  that 
■  'before  any  Constitution  agreed  upon  by  said  Convention  shall  take 
effect  or  become  operative,  the  same  shall  be  submitted  to  the  quali- 
fied voters  of  the  Commonwealth  and  ratified  bjMi  majority  of  those 
voting,'  was  unconstitutional  and  void.  In  other  words,  the  people, 
by  the  twelfth  article  of  the  Constitution  of  184JM)0,  retained  only 
so  much  of  their  inherent  and  inalienable  right  to  alter,  reform  or 
abolish  their  government  as  consisted  in  selecting  delegates,  and 
that  the  all-important  part  of  changing  that  instrunjent,  upon  which 
their  peace,  happiness,  security  and  right  of  property  depended,  they 
delegated  absolutely  to  their  agents,  putting  it  wholly  beyond  their 
control." 

The  languafi:e  of  said  section,  after  providing  for  the  selection  of 
delegates  and  after  they  have  been  elected,  makes  it  the  duty  of  the 
delegates  **to  meet  within  three  months  after  their  election,  for  the 
purpose  of  re-adopting,  amending  or  changing  this  Constitution." 
As  said,  it  is  contended  that  this  language  gives  the  delegates  plen- 
ary power  to  bind  the  people,  hand  and  feet,  and  any  efiTort  of  theirs 
to  restrict  the  arbitrary  power,  and  secure  to  themselves  the  right  to 
approve  or  reject  the  work  of  their  agents,  is  unconstitutional  and 
void. 

Now  it  seems  to  me  to  be  clear  that  the  language  quoted  is  not  a 
grant  of  additi(nial  power  to  the  delegates.  They  possessed  by  im- 
plication that  power  Why,  then,  was  the  language  inserted?  The 
answer  is,  that  the  people,  always  vigilant  in  the  protection  of  their 
rights,  and  being  unwilling  to  leave  that  which  affected  their  inher- 
ent rights  to  the  construction  of  delegates,  reasoning  logically  from 
different  analogies  existing  in  the  mind  of  each  delegate,  or  from 
selfish  motives,  used  language  that  clearly  limited  the  power  of 'the 
delegates  to  the  duty  of  re-affirming,  amending  or  changing  the 
Constitution.    They  are  told  what  they  should  have  in   view;  it 
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should  be  their  aim  (the  expression  **for  the  purpose"  means  Just 
that  thinje:),  the  re-adopting,  amending  or  changing  the  Constitution. 
Tnat  \ym  to  be  the  business  in  hand,  and  none  other. 

The  language  quoted  does  not  say  that  the  people  surrendered 
their  right  to  adopt  or  reject  the  work  of  the  Convention.  Such  con- 
clusion is  the  result  of  construction,  far  fetched  in  my  opinion. 
Then  the  question  arises,  ia  the  inherent  and  indefeasible  right  of 
the  people  to  make,  amend  or  charge  their  government  to  be  taken 
away  from  them  by  construction;  or  is  it  to  be  established  by  a  pro- 
cess of  reasoning  that  the  people  surrendered  that  right  to  their 
agents,  to  be  exercised  in  a  plenary  and  arbitrary  manner.  If  that 
be  so,  what  security  have  the  people  against  any  usurpation  that  may 
sustained  to  the  satisfaction  of  the  usurper  by  ingenious  and  subtle 
reasoning. 

Now,  to  guard  against  calamity  of  that  kind,  is  it  not  the  best  to 
adhere  to  the  proposition  so  clearly  expressed  in  the  language,  aupra^ 
that  the  right  of  the  people  to  make,  amend  or  change  their  govern- 
ment ia  inherent  and  inalienable,  which  can  not  be  taken  away  from 
them,  and  which  they  can  not  surrender  or  delegsCte  to  others,  ex- 
cept by  language  unequivocally  expressing  that  intention. 

There  is  no  language  to  be  found  In  the  Constitution  expressing 
that  intention.  It  is  admitted  by  all  that  the  Constitution  is  silent 
upon  that  subject.  The  opinion  of  the  court  in  this  case,  in  sub- 
stance, says  that  the  Constitution  is  silenc  upon  that  subject.  The 
language  is:  *'But  contains  no  provision  giving  the  Legislature 
the  power  to  require  a  submission  of  its  work  to  the  people.'*  The 
fact  that  the  instrument  is  silent  upon  that  subject  means  that  the 
people  did  not  surrender  their  right.  It  is  upon  the  principle  that 
the  right  of  the  people  is  inherent,  inalienable  and  indestructible, 
except  as  they  may  surrender  that  right  in  forming  their  govern- 
ment; that  when  the  Constitution  is  silent  upon  any  subject,  their 
right  has  not  been  surrendered,  and  the  power  of  the  Legislature  is 
'supreme  in  reference  thereto.  And,  as  said,  the  question  as  to 
whether  or  not  that  right  has  been  surrendered  should  n(»t  be  made 
to  depend  upon  construction  or  uncertain  sound,  but  it  should  be 
expressed  in  unequivocal  terins. 

By  the  silence  of  the  Constitution  the  right  of  the  people  to  re- 
quire the  submission  was  not  surrendered,  but  was  reserved  by 
them  as  their  inherent  and  inalienable  right,  which  they  could  ex- 
ercise directly  by  approving  or  rejecting  the  instrument,  or  by  con- 
ferring that  right  upon  their  delegates  or  agents.  That  construction 
does  not  impair  by  implication  the  rights  of  the  people;  but  their 
rights  are  left  as  they  declared  them,  inherent  and  inalienable. 

If  we  do  not  declare  the  language  quoted  to  mean  as  I  have  indi- 
cated, but  give  it  the  construction  contended  for  by  the  distinguished 
counsel  for  the  appellee,  we  deprive  the  people  of  all  legal  right  to 
alter  or  amend  their  government.  Such  a  construction  is  forced, 
and  saps  the  foundation  of  republican  government.  There  is  no 
genius  known  to  me  that  has  convinced  me  that  a  power  of  that 
sort  was  given  by  the  people. 

When  I  find  the  genius  that  can  make  plain  and  satisfactory  to 
me  the  distinction  between  the  expression,  "tweedle  dum  and  twee- 
die  dee,"  or  **come  out,  McCarty,"  and  "McCarty,  come  out,''  or 
**divide  a  hair  *twixt  south  and  southwest  side,"  that  genius  may 
possibly  convince  me  of  the  truth  of  the  proposition  contended  for. 

As  said,  section  4of  the  Bill  of  Rights  la  thefoundation  of  the  supreme 
power  of  the  people,  and  the  Legislature  has  authority  over  any  subject 
about  which  the  organic  law  is  silent;  and  the  Constitution  being 
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silent  upon  the  subject  of  submission,  the  power  of  the  Legislature, 
as  the  people's  agents,  is  supreme  upon  that  subject;  and  they  had  a 
perfect  right  to  provide,  as  they  did,  that  the  Convention  must  sub- 
'  rait  their  work  to  the  people  for  ratification  or  reJe<!tion;  or  they 
might  have  provided  that  they  should  have  the  absolute  power  upon 
that  subject.  They  could  do  ihis,  as  said,  because  their  power  was 
supreme  upon  that  subject.  Qut  it  is  said  that  the  Convention  of 
1849-o0,  after  submitting  their  work  to  the  people,  made  material 
amendments  to  that  Constitution  hs  ratified  by  the  people.  That  is 
true.  But  the  Convention  of  1849-50  had  that  power,  because  their 
agency  was  unlimited;  ihe  people  did  not  restrict  them  in  their 
agency.  But  the  delegates  to  the  Convention  of  1890-91  were  ex- 
pressly limited  in  their  authority;  the  people  refused  to  give  them 
absolute  power,  but  reserved  themselves  the  right  to  approve  or  re- 
ject the  work  of  their  agents,  which  they,  however,  disregarded. 

It  follows,  from  what  I  have  said,  that  all  matei*ial  changes  made 
by  the  Convention,  after  it  re-assembled  in  September,  was  void- 
But  it  may  be  true,  and  I  believe  it  is  true,  that  if  the  people, 
through  their  accredited  agents,  adopt  the  Constitution,  amendments 
and  all,  and  administer  the  government  under  it,  that  is  an  end  of 
our  authority. 

It  is  certamly  true  that  if  the  people  hold  elections  under  the  in- 
strument and  the  government  is  administered  under  it,  they  thereby 
ratify  it.  I  <lo  not  mean  to  say  that  the  Convention,  upon  re-as- 
sembling, might  not  have  corrected  mere  verbal  inaccuracies  that 
did  not  change  the  8ul>stance  of  the  instrument.  Fi.r  instance: 
Where  a  promissory  note  reads  I  promises  to  pay,  there  -s  no  doubt 
that  the  payee  may  erase  the  letter  s,  so  as  to  make  it  grammatical, 
without  being  guilty  of  materially  changing  the  instrument  and 
thereby  releasing  the  obligor. 

But  it  is  said  the  delegates  told  the  people,  in  discussing  the  ques- 
tion, that  they  would  have  the  right  to  change  the  Constitution  if* 
they  adopted  it;  but  the  record  is  silent  upon  that  sul  ject.  How- 
ever, if  outside  matter  may  be  indulged  in,  the  people  were  told 
just  as  often,  and  by  just  as  good  lawyers. and  statesmen,  that  the 
Convention,  upon  re-assembling,  would  have  no  such  powder,  and  as 
such  statements  were  consonant  with  reason  and  the  rights  of  the 
people,  I  presume  that  they  voted  for  the  Constitution,  appreciating 
the  fact  that  a  mere  majority  of  a  quorum  of  the  Convention  could 
not  and  would  not  dare  attempt  to  outrage  them  in  that  manner. 

Now  it  is  not  the  merit  of  the  amendments  that  I  object  to,  be- 
cause they  seem  to  me  to  be  wise  and  proper;  but  it  is  the  exercise 
of  a  dangerous  and  arbitrary  power  that  t  object  to;  nor  do  1  mean 
to  reflect  upon  the  honor  or  patriotism  of  the  gentlemen  that  advo-' 
cated  the  right  to  make  the  amendments.  I  know  that  some  of 
them,  and  I  believe  all  of  them,  are  patriots,  and  honestly  believed 
they  had  the  power,  but  I  do  mean  to  say  that,  in  my  humble  opin- 
ion, they  labored  under  a  grave  misapprehension. 
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Simmons'  adm'r  v.  L.  &  N.  R,  R.  Co. 
(Filed  March  19,  1892— iVo^  to  be  reported.) 

1.  Railroad — Wil  ful  neglect  in  failing  to  give  employes  notice  of  intention  to- 
stop  a  train — If  it  be  admitted  that  the  decedent,  who  was  az^  employe  on 
appellee's  conRtrnction  train,  had  a  right  to  notice  of  any  intention  to  stop- 
the  conBtmctiou  train,  yet  the  railroad  can  not  be  charged  with  willful  neg- 
lect in  failing  to  bh)w  its  whistle  before  8uch  stop,  becaniie  it  clearly  ap- 
pears that  the  decedent  had  been  notified  that  the  train  would  stop  at  the- 
place  where  the  stop  was  actually  made. 

2.  Some — Failure  of  engineer  to  olfey  si^'nal~The  fnWuve  of  the  engineer  to- 
obey  the  signal  to  move  the  train  south,  which  signal  he  did  not  see  and 
which  was  given  by  one  who  had  no  authority  to  issue  signals  to  the  engi- 
neer, was  not  an  act  of  willful  neglect. 

3.  Continuance — Appellant  was  not  entitled  to  a  continuance  on  account 
of  the  absence  of  witnesses,  the  materiality  of  whose  testimony  he  claimed 
he  had  discovered  jnst  before  the  beginning  of  the  term,  when  it  appears 
that  the  attorney  had  known,  or  by  the  exercise  of  reasonable  diligence- 
could  have  known,  for  two  years  of  the  nature  of  the  testimony  of  the  ab- 
sent witnesses. 

J.  C.  Ptxstoh  and  J.  P.  Hobson  for  appellant. 

Wilson  &  Sprigg  and  W.  H.  Marriott  for  appellee. 

Appeal  from  Ifardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  was  using  its  construction  train  in  hauling  rock  to  a. 
place  on  its  railroad  track  near  Nolin's  station.  Said  train  had 
dunriped  one  load  of  rock  at  the  same  place  that  morning,  and  when 
the  train  reached  the  same  place  with  another  load  of  rock  to  be  put 
off,  it  was  stopped  with  a  jerk,  and  Wm.  Simmons,  who  was  a  hand 
employed  on  said  train,  and  who  was  on  the  train  on  both  trips, 
anci  who  had  been  employed  on  it  some  time,  and  who  was  sitting 
on  the  side  of  one  of  the  fiat  cars,  with  his  feet  hanging  outside  of 
the  car,  was  thrown  under  the  car  by  the  sudden  jerk,  and  one  of 
the  wheels  of  the  car  stopped  on  his  coat  and  held  him  under  the 
car,  but  not  seriously  hurting  him;  after  which  the  train  moved 
north,  which  caused  one  of  the  wheels  to  run  over  Simmons,  which 
killed  him. 

Simmons*  administrator  brought  this  action  against  the  appellee 
for  willful  neglect;  and  the  court  having  instructed  the  jury  to  find 
for  the  appellee,  the  administrator  has  appealed. 

The  appellant  contends  that  the  jury  had  a  right  to  infer  that  there 
was  willful  neglect,  upon  two  grounds:  Fii-st.  That  the  appellee 
failed  to  blow  its  whistle,  indicating  that  it  was  going  to  stop;  that 
it  should  have  blown  its  whistle,  indicating  it  was  going  to  stop,  in 
order  to  give  the  hands  on  the  train  notice  of  that  fact,  so  that  they 
might  prepare  to  protect  themselves  against  the  sudden  jerk  of  the 
train  in  stopping. 

If  the  contention  that  the  appellee  should  have  blown  its  whistle 
be  correct,  there  could,  so  far  as  the  hands  on  the  train  were  con- 
cerned, be  but  one  reason  for  it,  to-wit:  To  give  the  hands  on  the 
train  notice  that  the  train  was  about  reaching  the  place  that 
it  was  to  stop,  and  to  prepare  for  the  Jerk  of  the  train  in  stop- 
ping. Now  if  the  hands  had  notice^  independently  of  blowing  the 
whistle,  that  the  train  would  stop  at  that  place,  and  knew  where  it 
was  and  could  see  it,  would  not  that  notiee  suffice? 
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Now  if  notice  wag  required,  and  it  does  not  appear  in  this  case 
that  the  particular  and  only  notice  by  blowing  of  the  whistle  was 
required,  any  adequate  notice  would  suffice.  Did  Wni.  8immons 
have  notice?  We  think  he  did.  For  it  is  stated  by  Brawner,  the 
only  witness  upon  that  subject,  that  the  hands  all  knew  that  the 
train  was  going  to  stop  at  that  place  to  unload  the  rock;  that  they 
had  stopped  there  that  morning  and  unloaded  a  load  of  rock.  He 
makes  a  clear  and  unequivocal  statement,  to  the  effect  that  the 
*'boss'*  told  all  the  hands  after  the  train  pushed  out  from  the  side- 
switch  that  they  would  stop  at  that  place  and  unload  the  rock. 

There  is  no  doubt  in  our  minds  that  the  deceased,  Simmons,  heard 
the  information,  and  that  he  knew  that  the  train  would  stop  at  that 
place  to  unload  the  rock;  so  if  it  was  necessary  that  he  should  have 
had  notice,  he  had  it,  and  he  could,  if  hehad  wished,  have  prepared  to 
brace  himself  against  any  sudden  jerk  of  the  train.  It  seems  to  us, 
therefore,  that  the  jury  did  not  have  the  right  to  infer  willful  negli- 
gence from  the  failure  to  blow  the  whistle. 

Second,  It  is  said  that  Brawner,  seeing  Simmons  held  down  by 
the  wheel  being  on  his  coat,  signaled  the  engineer  to  move  the  train 
south,  which  would  have  freed  Sin)mons  from  all  further  danger, 
but  instead  of  the  engineer  obeyine  the  signal  to  move  the  train 
south,  he  moved  it  north,  which  caused  Simmons  to  be  killed  by  a 
car  wheel  running  over  him,  and  that  the  jury  had  a  right  to  infer 
malice  from  that  fact.    Let  us  see. 

Brawner  and  Simmons  were  twelve  cars  from  the  engineer,  a  dis- 
tance of  8G0  feet,  and  there  were  about  twenty-four  men  on  the  train, 
all  standing  up  at  the  time  of  the  signal  between  Brawner  and  the 
engineer,  all  of  whom,  save  one,  were  taller  than  Brawner.  Now 
there  is  no  proof  that  the  engineer  saw  Brawner  make  the  signal; 
on  the  contrary,  the  inference  is,  from  the  facts  proven,  that  he  did 
not  see  it.  Also,  there  is  no  (^vidence  whatever  that  the  engineer 
knew  that  Simmons  had  fallen  off  of  the  train;  on  the  contrary,  the 
inference  is  clear,  owing  to  the  distance  and  his  attention  being  oc- 
cupied by  the  duties  appertaining  to  the  management  of  his  engine 
and  train,  that  he  did  not  know  Simmons  had  fallen  off  the  car. 
Besides,  Brawner  was  not  authorized,  nor  did  he  make  signals  when 
the  train  was  on  the  main  track.  The  only  occasions  that  he  made 
signals  were  when  they  were  loading  and  the  train  was  on  the  side 
track,  and  then  his  authority  or  right  to  make  signals  was  confined 
to  the  occasions  that  he  was  told  to  make  them  by  the  '*boss"  or 
conductor.  So  if  the  conductor  saw  him  signal  he  was  under  no 
obligation  to  obey  it,  nor  did  he  have  any  information  what  the  sig- 
nal was  for;  but  he  had  a  right  to  believe  that  he  was  assuming  to 
dictate  as  to  the  position  that  the  train  should  be  placed  in,  which 
the  engineer  would  not  be  expected  to  obey.  Besides,  the  proof  is 
that  the  **boss,''  who  had  the  right  to  signal,  was  nearer  to  the  en- 
gineer than  Brawner,  was  signaling  at  the  same  time  that  Brawner 
was  signaling;  and  while  we  are  not  told  whether  the  signal  told 
the  engineer  to  move  north  or  south,  we  must  infer  that  the  engi- 
neer obeyed  it  if  lie  saw  it. 

But  it  is  said  that  the  case  should  have  been  continued  on  the 
three  affidavits  filed.  We  think  not.  The  appellant  took  the  depo- 
sition of  Brawner  before  that  term  of  the  court.  But  it  is  said  that 
Brawner;  for  the  first  time,  disclosed  in  that  deposition  the  names 
of  some  of  the  hands  that  were  on  the  train  at  the  time  of  the  acci- 
dent, by  whom  the  appellant,  if  he  was  allowed  time,  thought  he 
could  prove  something  as  to  how  the  accident  occurred,  perhaps,  in 
substance,  the  same  as  what  Brawner  proved  in  his  first  deposition. 
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Will  Brawner  had  ^\ven  that  deposition  nearly  two  years  before 
giving:  the  second  deposition,  in  which  he  told  the  number  of  hands 
that  were  on  the  train;  and  that  depos^ition  was  taken  by  one  of  the 
appellant's  attorneys,  now  in  the  case,  and  its  contents  have  evi- 
dently been  known  to  the  appellant's  attorneys  all  the  time;  for  they 
had  it  in  their  possession  at  the  time  of  taking:  the  second  deposi- 
tion, and  got  the  witness  to  adopt  it  as  a  part  of  that  deposition  and 
as  correcting  the  inaccuracies  resulting?  from  a  defective  memory, 
occurring:  in  that  deposition. 

Surely  the  appellant  was  informed  in  time  that  there  were  other 
persons  present  that  mi8:ht  have  seen  the  accident,  and  that  the 
names  of  such  pei-sons  could  have  been  learned  two  years  before  the 
trial  by  the  use  of  ordinary  diligence,  simply  by  asking  the  wit- 
nesses on  the  stand  the  questions.  Bt»sides,  the  only  facts  that  the 
affidavits  disclose  would  be  proven  by  these  witnesses  are,  in  sub- 
stance, the  same  as  detailed  by  Brawner  in  his  first  deposition, 
which  the  lower  court  decided  did  not  tend  to  establish  that  the 
appellee  was  guilty  of  willful  neglect,  and  we  are  at  a  loss  to  see 
how  the  same  facts  proven  by  other  witnesses  would  tend  to  estab- 
lish this  charge. 

There  is  no  proof  in  this  case  from  which  willful  neglect  can  be 
inferred.  Therefore,  the  court  did  right  in  instructing  the  jury  to 
find  for  the  appellee.  L.  ffe  N.  R.  R.  Co.  v.  Murphy,  &c,,  9  Bush, 
522. 

The  judgment  is  affirmed. 


South   CJovington   &   Cincinxati    Railway  Co.  v.   Berry, 

MAYOR,  &c. 

(Filed  March  19,  1892.) 

1."  Validity  of  ordinance  of  city  regulating  numbe}  oj  employes  on  street  cars — 
A  municipal  oorporation  may,  by  ordinance,  require  all  street  cars  operated 
within  its  limits  to  have  both  a  driver  and  a  conductor  on  them,  although  the 
power  to  enact  such  ordinance  may  not  be  expressly  granted  by  its  charter. 
Such  an  ordinance  is  a  valid  exercise  of  its  police  power  by  the  municipality, 
and  being  enacted  for  the  protection  of  its  citizens  is  authorized  by  the  im- 
plied Krnnt  of  authority  to  exercise  those  powers  essential  to  the  purposes 
of  its  incorporation. 

2.  Same — Impairment  of  charter  of  street  raihv  iy  company — Such  an  ordinance 
does  not  in  any  way  impair  the  right  of  the  company  to  operate  a  street 
railway  in  the  city,  which  is  secured  to  it  by  its  charter.  The  prrant  of  such 
a  right  by  a  charter  does  not  deprive  the  city  of  the  right  to  make  such 
reasonable  regulations  of  the  mode  of  operation  of  the  road  as  will  promote 
the  safety  of  its  citizens. 

3.  Same — A  provision  in  such  ordinance  directing  the  police  of  the  city  to 
return  to  the  railway  stables  all  cars  found  in  the  city  without  a  conductor 
and  driver,  is  not  an  unlawful  "taking^'  of  the  property  of  the  company 
from  it,  without  due  process  0%  law.     Such  a  provision  is  enforceable. 

Simrall  <&  Mack  for  appellant. 

Chas.  J.  Helm  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 
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The  appellant,  the  South  Covinprton  &  Cincinnati  Street  Railway 
Company,  has  thecharter  privileKe of  operating: a  street  railway  upon 
certain  streets  of  the  city  of  Newport.  The  driver  of  each  car  also 
acts  as  conductor.  The  line  has  been  oj>erated  in  this  way  for  over 
twenty  years. 

The  board  of  council  men  passed  this  ordinance:  **Thatall  streetcars 
running  in  the  city  of  Newport  shall  have  two  persons,  a  driver  and 
a  conductor,  on  each  car,  and  every  failure  to  have  said  driver  and 
conductor  on  each  car  shall  subject  the  president  and  each  of  the  of- 
ficers of  the  company  controlling  said  car  or  cars  to  a  fine  of  not  less 
than  $2*)  or  more  than  $100  for  each  and  every  day,  and  the  |K)lice 
of  said  city  shall  cause  any  car,  without  driver  and  conductor,  to  be 
returned  to  the  stable.'' 

The  appellees,  the  mayor  and  chief  of  police  of  the  city,  being 
about  to  enforce  the  ordinance  by  havinj?  the  company's  officers  ar- 
rested, and  its  cars  returned  to  the  stable,  this  action  was  brought 
enjoining  it. 

If  the  ordinance  was  invalid,  then,  to  prevent  a  multiplicity  of 
prosecutions,  and  such  consequences  as  would  necessarily  result  from 
its  enforcement,  the  company  had  a  right  to  ask  preventive  equita- 
ble relief.  This  is  often  done  to  prevent  the  illegal  exercise  of  power 
by  municipal  authorities.  Brown,  «&c.  v.  Trustees  of  Catlettsbur?, 
11  Bush,  435;  City  of  Newport  v.  Newport  &  Cincinnati  Bridge  Com- 
pany, 12Ky.  Law  Rep.,  89. 

The  Supreme  (burt  of  the  United  States  said,  in  Ewing  v.  City  of 
St.  Louis,  5  Wall.,  413:  **With  the  proceedings  and  determinations 
of  inferior  boards  or  tribunals  of  special  jurisdiction,  courts  of  equity 
will  not  interfere  unless  it  should  bwome  necessary  to  prevent  a 
multiplicity  of  suits  or  irreparable  injury,  or  unless  the  proceeding 
sought  to  be  annulled  or  corrected  is  valid  upon  its  face,  and  the  al- 
leged invalidity  consists  in  matters  to  be  established  by  extrinsic 
evidence." 

Several  questions  are  presented  as  to  the  ordinance.  First,  had  the 
city  the  power  to  enact  it?  Second,  was  it  an  exercise  of  police  power? 
Third,  does  it  impair  the  company's  contract  rights?  Fourth,  can  it 
be  enforced  by  a  return  of  the  pars  to  the  stable? 

The  city  charter  provides:  **They  (board  of  councilmen)  shall  have 
power  to  pass  all  ordinances  and  by-laws,  not  in  conflict  with  this 
charter,  or  the  Constitution  of  this  State,  that  may  be  necessary  for 
the  due  and  effectual  administration  of  right  and  justice  in  said 
city,  and  for  the  better  government  thereof.  They  may  affix  such 
penalties  for  violation  of  ordinanci^s,  nrtt  to  exceec^  $100,  or  impris- 
onment in  the  work-house  or  jail,  n  >t  exceeding  six  months,  or 
both,  in  the  discretion  of  the  court,  for  each  offense,  as  they  may 
deem  the  good  order  and  welfare  of  the  city  may  require." 

It  also  provides:  "They  shall  have  power  to  cause  the  removal  or 
abatement  of  any  nuisance."  *  *  «  »  ♦ 

The  powers  of  a  municipality  are  confined  to  those  expressly 
granted,  or  those  essential  to  the  execution  of  those  so  grantecf. 
They  are  mere  agencies  of  the  sovereign  authority  of  the  State,  and 
c«n,  therefore,  exercise  no  powers  except  those  expressly  conferred, 
or  those  essential  to  the  accomplishment  of  the  purposes  of  the  in- 
corporation. They  must  be  either  expressly  granted  or  necessarily 
implied  as  incident  to  those  so  granted  or  essential  to  the  obj<»ct  and 
purposes  of  the  corporation.  Clearly  no  power  is  attempted  to  be 
expressly  given  in  the  charter  to  regulate  the  number  of  employes 
on  the  street  railway  cars,  or  how  they  shall  be  operated;  but  if  the 
requiring  of  both  a  driver  and  a  conductor  be  the  exercise  of  the 
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police  power,  then  the  provision  of  the  charter  above  cited  author- 
ized the  enactment  of  this  ordinance. 

If  it  be  not  a  police  regulation,  but  a  mere  attempt  to  enter  into 
and  regulate  the  company^s  business,  then  it  can  not  be  sustained. 

These  cars  run  between  the  cities  of  Newport,  Covington  and  Cin- 
cinnati. The  name  of  the  corporation  indicates  the  line.  They  pass 
through  crowded  thoroughfares  and  centers  of  crowded  population. 
Persons  are  consttintly  getting  on  and  off'the  cars.  They  are,  in 
great  part,  women  ana  children.  The  cars  are  apt  to  be  crowded,  at 
least  in  the  morning  and  evening,  as  persons  tjo  and  return  from 
their  business.  If  it  be  said  they  have  heretofore  l>een  operated 
without  both  a  driver  and  conductor  it  can  also  be  said  the  cities 
have  grown  and  the  travel  has,  doubtless,  increased. 

While  the  privilege  has  been  granted  to  the  company  to  operate  a 
street  railway,  yet  this  does  not  deprive  the  city  government  of  the 
power  to  make  reasonable  regulations  for  its  enjoyment  in  such  a 
way  as  will  be  consistent  with  the  safety  of  the  public.  No  contract 
right  of  the  company  enters  into  the  question.  There  has  been  no 
attempt  to  contract  away  this  power;  the  mere  granting  of  a  charter 
to  operate  the  railway  did  not  constitute  any  such  attempt,  and  if  it 
had  been  attemj)ted  it  would  be  unavailing,  because  government 
can  not  divest  itself  of  the  police  power,  and  the  passage  of  this  or- 
dinance, looking,  as  it  does,  to  the  safety  of  the  public,  was  a  proper 
exercise  of  it,  aii<i  not  unreasonable  or  oppressive  in  cliaracter. 

The  casw  of  Brooklyn  C.  R.  R.  Company  v.  City  of  Brooklyn, 
37  Hun.,  413,  where  a  city  ordinance  required  both  a  driver  and  con- 
ductor upon  each  car,  and  Ravenna  v.  Pennsylvania  Company,  45 
Ohio  State  Reports,  118,  where  the  ordinance  re([uire(l  a  railroad 
company  to  keep  a  watchman  at  a  street  crossing  to  giye 
warning  to  passers  by  of  ap})roaching  trains,  denied  the  power  of 
the  municipalities  to  enact  the  ordinances  because  the  8t*ite  Legisla- 
ture had  reserved  to  itself  the  power  to  regulate  these  matters.  And 
in  I)avst,  c^c.  v.  The  People,  ol  111.,  28G,  where  an  ordinance  declared 
all  liquor  kept  within  the  town  for  the  purpose  of  being  sold  or 
given  away  and  drunk  within  the  town  a  nuisance,  and  directed  the 
lK)Iice  to  remove  it  beyond  the  town  limits,  it  was  held  they  could 
not  seize  and  carry  it  away,  save  through  a  Judicial  instrumentality, 
as  the  owner  had  a  rijrht  to  have  it  determined  whether  it  was  kept 
for  sale  or  gift,  to  be  drunk  in  the  town,  as  in  that  event  only  was  it 
declared  to  be  a  nuisance. 

Obviously  these  cases  are  not  like  this  one.  It  is  Siiid,  however, 
that  no  power  exi>.te(l  to  direct  the  return  of  a  car  not  having  both 
a  driver  and  a  conductor  to  the  stable;  that  this  is  an  enforcement 
of  the  ordinance  without  a  trial,  and  the  infliction  of  punishment 
before  the  party  has  been  found  guilty  by  Judicial  process. 

It  is  in  no  sense,  however,  a  forfeiture  of  the  property,  but  merely 
authorizes  an  effective  exercise  of  the  police  power.  If,  for  instance, 
a  car  were  found  without  both  a  driver  and  a  conductor,  is  it  to  be 
merely  stopped,  and  remain  upon  the  street,  blockading  travel  and 
constituting  a  nuisance? 

Suppose  a  municipality,  in  the  exercise  of  the  police  power,  were 
10  forbid  the  driving  of  elephants  or  other  wild  animals  through  its 
streets,  and  some  were  found  upon  them,  would  it  noi  have  the 
power  to  direct  their  removal? 

It  is  upon  this  idea  that  the  impounding  of  stock,  running  at  large 
in  a  town  or  city,  may  be  authorized  by  ordinance.  McKee  v.  Mc- 
Kee,  8  B.  M.,  433. 

While  they  may  be  removed  from  the  streets,  where  they,  by  rea- 
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son  of  the  ordinance,  are  a  nuisance,  yet,  it  is  true,  they  can  not  be 
sold  and  the  owner  divested  of  his  property  without  judicial  pro- 
•ceedin^:.  This  would  deprive  him  of  his  property  without  due  pro- 
cess of  law.    Varden  v.  Mount,  78  Ky.,  86. 

The  ordinance  in  question,  however,  does  not  attempt  this,  but 
merely  protects  the  public  from  the  danger  existing  from  running 
the  care  without  proper  control  and  sufficient  force,  and,  if  it  be  at- 
tempted, provides  for  their  removal  to  prevent  their  becoming  a 
nuisance. 

In  the  case  of  the  Railroad  Company  v.  Bichmond,  96  U.  S.,  521, 
where  an  ordinance  provided  that  no  car  or  engine  of  a  certain  rail- 
road should  be  propelled  by  steam  upon  that  part  of  ltd  track  upon 
a  porti(»n  of  a  certain  street  in  the  city  of  Richmond,  it  was  held 
that  the  ordinance  did  not  impair  any  vested  right  of  the  company, 
nor  deprive  it  of  its  property  without  due  process  of  law. 

It  was  a  mere  regulation  of  the  use  of  it  within  the  city,  and 
not  a  **taking"  within  the  meaning  of  the  constitutional  prohibi- 
tion. 

This  Is  the  effect  of  the  ordinance  now  in  question,  and  the  judg- 
ment dissolving  the  injunction  against  its  enforcement  is  affirmed. 


Carlton  v.  Commonwealth. 
I  {Filed  Feb.  25,  1892— iVb<  to  be  reported.') 

Criminal  iaiv — Exclusion  of  wibttfsses  from  courtrroom — Discretion  cf  court — 
Whether  a  witness  who  hns  remained  in  the  court-room  and  heard  all  the 
Commdnwenlth's  tentimony,  notwithstanding^  an  order  of  court  separatinj; 
the  witnesses  and  excluding;  them  from  the  court-room,  shaU  be  permitted 
to  testify  is  a  question  that  addresses  itself  to  a  sound  legal  discretion  of 
the  trial  court;  and,  in  the  absence  of  any  thin^  in  the  record  so  showing, 
it  will  not  be  inferred  on  appeal  that  the  court  abused  its  discretion  in  this 
regard. 

F.  M.  Hutchison  for  appellant. 

Wm.  J.  Hendrick  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  of  which  appellant  was  convicted  and  sentenced  to  the 
penitentiary  for  four  years  is  maliciously  beating  and  wounding^ 
Charles  Brown  with  a  car  coupling-pin,  a  deadly  weapon,  with  in- 
tention to  kill  him. 

It  appears  that  Brown  and  his  partner,  Puckett,  were  interested  in 
a  fish  market  in  the  city  of  Henderson,  and,  July  27,  1891,  about  4 
p.  m.,  he,  accompanied  by  appellant,  who  was  employed  for  the 
purpose,  went  on  a  railroad  train  ten  miles  to  Rolands  station, 
thence,  walking  on  the  railroad  track,  about  two  miles  to  a  certain 
creek  for  the  purpose  of  catching  era w-fish  for  fish  bait.  But,  not 
being  very  successful  they  concluded  to  remain  that  night  near  the 
creek,  and  both  laid  down  upon  the  ground. 

According  to  the  testimony  of  Brown  he  laid  down  about  dark 
under  a  tree  30  or  35  feet  from  the  railroad  track,  but  said  he  did  not 
know  when  appellant  laid  df)wn,  and  that  about  1  o'clock  he  came 
to  himself,  his  face  and  head  were  bleeding  from  wounds,  his  nose 
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nearly  cut  ofif,  chin  bone  broken  and  several  teeth  knocked  out.  He 
stated  he  did  not  know  how  he  received  the  injuries,  had  no 
recollection  of  receivinjc  any  blows  and  in  fact  knew  nothing  at  all 
about  the  cause  of  his  injuries.  He  testified  that  after  becoming 
■conscious  he  called  appellant  several  times  before  he  answered  and 
told  him  he  was  hurt  and  asked  him  to  get  for  him  water,  but  he 
replied  it  was  so  dark  he  could  not  find  the  creek  and  did  not  bring 
water  or  go  to  him  until  daylight.  He  further  said  he  was  delirious 
a  part  of  the  time  between  receiving  the  iniuries  and  daylight,  when 
appellant  did  bring  water  in  a  bottle  they  had.  Appellant  then,  at 
jBrown's  request,  left  him  for  the  purpose  of  procuring  help,  one 
-dollar  being  given  him  for  that  purpose,  but  did  not  return,  instead 
ihe  went  to  the  station  aud  thence  to  Henderson,  Brown  having 
been  brought  home  about  noon. 

Both  Brown  and  Puckett  testified  that  they  had  threatened  to  have 
appellant  arrested  if  he  did  not  pay  back  to  them  $2.40  they  say  he 
had  improperly  claimed  due  him  on  a  settlement,  but  Brown  states 
he,  appellant,  had  agreed  to  **work  it  out." 

The  statement  of  appellant  was  that  he  in  fact  laid  down  before 
Brown  and  did  not  inflict  the  injury  or  know  Brown  was  injured 
4intil  he  was  awakened  by  his  call.*^.  That  he  did  not  get  the  water 
-because  it  was  too  dark  for  him  to  do  so,  but  went  to  him  and  held 
him  in  his  lap  until  daylight,  and  in  that  way  got  the  blood  stains 
•on  his  clothes  that  were  proved  on  the  trial.  He  further  stated  he 
went  to  a  person  and  asked  him  to  go  with  him  to  where  Brown 
was  and  aid  him  in  removing  him  but  that  person  refused,  but  did 
iiot  mention  the  matter  to  any  one  at  the  station. 

The  place  where  Brown  was  when  he  became  conscious,  as  shown 
by  a  quantity  of  blood  seen  the  next  day,  was  at  the  bottom  of  a 
railroad  fill  or  dump.  There  was  blood  on  the  ends  of  the  railroad 
cross-ties,  and  some  found  on  the  side  of  the  embankment.  And 
the  most  natural  and  plausible  theory  is  that  instead  of  being  injured 
by  appellant  he  had,  under  the  influence  of  whisky,  aimlessly  wan- 
dered upon  the  railroad  track  and  was  struck  and  knocked  down 
the  embankment  by  a  passing  train.  And  that  theory  is  made 
plausible  by  the  statement  of  appellant,  that  in  searching  after  day- 
light for  the  qurtrt  bottle  they  had  brou*;ht  from  Henderson  full  of 
w^hisky,  with  which  to  fetch  water  to  Brown,  he  found  it  empty  on 
the  embankment  near  the  cross-ties. 

That  statement  is  entirely  consistent  with  the  presence  of  blood 
on  the  cross-ties  andon  the  side  of  the  embankment,  in  fact  there 
does  not  seem  to  us  any  other  reasonable  explanation  of  presence  of 
blood  at  those  places  except  that  Brown  was  thpre  in  person  and  so 
drunk  he  did  not  know  where  or  how  he  was  injured,  though  he  may 
have  been  struck  by  the  train.  For  if  it  be  true  as  he  states  that,  though 
he  had  taken  several  drinks  of  the  whisky,  he  was  not  actually 
drunk  when  he  laid  down,  it  is  diflicult  to  account  for  his  utter  in- 
ability to  tell  or  even  guess  how  he  was  hurt. 

Though  the  conduct  of  appellant  showed  apparent  indifference 
and  lack  of  proper  effort  to  relieve  Brown  after  he  was  hurt,  it  was 
not  enough  to  authorize  the  belief  he  inflicted  the  injury  in  view  of 
the  circumstances  so  strongly  indicating  a  collision  with  the  railroad 
train  as  the  cause.  Nor  would  the  threat  of  Brown  and  Puckett  to 
have  appellant  arrested  for  the  cause  referred  to  be  sutflcient  to 
authorize  the  belief  he  was  guilty,  especially  as  there  is  no  evidence 
he  made  any  threats  of  violence  or  entertained  hostile  feelings 
against  them. 

It  is,  therefore,  manifest  that  the  verdict  of  the  jury  was  based 
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upon  the  fact  that  the  coupling-pin  mentioned  in  the  indictment 
was  found  near  where  Brown  laid  after  lie  was  hurt,  as  indicated  by 
the  pool  of  blood.  But  finding  the  coupling-pin  at  that  place  would 
not  nave  been  alone  sufficient  to  warrant  conviction,  for  it  nii^ht 
have  rolled  down  the  embankment  or  been  put  there  by  another 
than  appellant,  except  that  there  was  evidence  tending  to  show  ap- 
pearance of  blood  on  it. 

Two  of  the  witnesses  who  visited  the  place  where  Brown  was 
injured  testified  that,  in  addition  to  seeing  blood  on  the  railroad  track 
near  cross- ties  and  almost  half  way  down  the  dump,  one  of  them 
picked  up  a  car  coupling-pin  about  10  or  15  feet  irom  where  the 
largest  spot  of  blood  was  at  foot  of  the  dump,  that  it  seemed  to  have 
been  throini  over  in  the  meeds  and  grms  and  the  witness  thought  they 
could  see  some  small  blood  spots  on  the  pin,  but  could  see  no-  spots- 
on  it  at  the  trial.  Another  witnes-*  was  present  at  the  time  the  pin 
was  found  but  does  not  say  he  saw  blood  spots  on  it. 

But  the  Commonwealth  then  closed  its  examination  of  its  wit- 
nesses by  introducing  W.  H.  Negley,  who  testified  he  held  the  exam- 
ining trial  of  appellant  and  that  there  was  then  bloodstains  on  piece 
of  coupling-pin  and  Ihat  he  kept  the  pin  wrapped  up  in  the  bloody 
shirt  in  his  office  until  the  day  he  testified. 

It  is  obvious  the  evidence  of  the  two  preceding  witnesses  was  not 
distinct  or  positive  enough  on  the  subject  to  authorize  belief,  beyond 
reasonable  doubt,there  was  blood  on  the  coupling-pin;  and  it  is,  there- 
lore,  a  reasonable  supposition  that  without  the  the  testimony  of 
Negley  there  would  have  been  no  conviction.  And  thus  is  pre- 
sented the  qu(\stion  whether  the  error  of  the  court  in  permitting 
Negley  to  testify  over  the  objection  of  appellant,  notwithstanding 
he  had  been  present  all  the  time  in  violation  of  the  rule  requiring^ 
witnesses  separated  and  kept  out  of  the  court  room,  w^is  such  as 
prejudiced  the  substantial  rights  of  appellant? 

In  construing  601,  Civil  Code,  relating  to  exclusion  of  witnesses- 
from  the  court  room  not  under  examination,  it  was  held  by  this 
court,  in  Johnson  v.  Clem,  82  Ky.,  84,  the  proper  practice  to  leave  the* 
question  to  a  sound  legal  discretion.  There  is  no  provision  on  the 
subject  in  the  Criminal  Code,  except  section  62,  which  relates  to 
trials  in  examining  courts  but  is  not  essentially  diifferent  from  601,. 
Civil  Code. 

If  then  it  is  in  the  sound  legal  discretion   of  the  trial  court,   it 
would  seem  that  there  should  be  something  in  the  record  from  which 
it  may  be  inferred  the  court  abused  that  discretion  to  prejudice  or 
substantial  rights  of  the  defendant,  which  does  not  appear  in  this* 
case. 

As,  therefore,  no  error  of  law  was,  in  our  opinion,  committed  by 
the  court  in  that  or  any  respect,  the  judgment  must  be  affirmed. 


Moore,  Bremaker  &  Co.  v.  Stege  &  Reiling. 
{Filed  March  16,  1892.) 

1.  Assignment  for  creditors — Exemptions — A  deed  of  aBsignment  for  the- 
benefit  of  creditors,  in  which  the  assif^nor  reserves  for  himself  the  property 
that  is  by  law  exempt,  is  not  void  or  inoperative  when  the  deed  does- 
not  enumerate  the  specific  property  so  reserved.  The  reservation  is  an 
estate  allowed  by  law  and  the  statate  will  determine  the  particular  artioles- 
that  are  exempt. 
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2.  Same — Attachments — Fraud — An  insolvent  debtor,  shortly  before  makinf|[ 
«n  assignment  for  the  benefit  of  his  creditors,  by  letter  informed  one  of  his 
creditors  of  his  intention  to  make  the  assignment  and  invited  the  creditor 
to  secnre  his  debt  by  attachment  before  the  assignment  was  made.  The 
creditor  immediately  sued  out  the  attachment  and  the  debtor  then  made  the 
assignment.  Held—ThsX  the  ooUnsion  between  the  attaching  creditor  and 
the  debtor  was  a  fraud  upon  the  rights  of  other  creditors  and  attachment 
ahonld  be  discharged. 

3.  Assignment  fot  creditors — Fraud — The  intent  with  an  assignment  for 
the  benefit  of  creditors  is  made  and  not  the  actual  effect  of  it  determines 
whether  or  not  it  is  fraudulent. 

Bat  the  mere  fact  that  the  debtor  entertains  a  hope  or  expectation  at  the 
time  of  the  assignment,  that  he  will  be  able  shortly  to  effect  a  compromise 
with  his  creditors,  does  not  indicate  a  fraudulent  purpose  on  his  part  in 
making  the  assignment.  Unless  it  is  made  to  appear  that  the  assignment 
was  a  mere  trick  or  contrivance  made  for  the  debtor^s  advantage,  in  such 
case  it  should  be  upheld. 

8.  H.  Bush  for  appellants. 

VV.  H.  Marriott  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

November  IG,  1887,  Stege  &  Reilin^  sued  W.  C.  Hawkins  on  ten 
notes  for  §100  each,  only  four  of  which  were  then  due,  however, 
and  sued  out  an  attachment  against  his  property  upon  the  grounds 
that  he  had  not  en'^ugh  subject  to  execution  to  j-wy  their  debt,  or 
had  disposed  of  Jiis  property  for  the  purpose  of  defrauding  or  delay- 
ing his  creditors,  or  was  about  to  do  so. 

In  a  few  hours  after  this  was  done  he  made  a  general  assignment 
■of  his  property,  consisting,  for  the  most  part,  of  a  stv)ck  of  goods, 
for  the  benefit  of  all  his  cretlitors,  reserving  to  himself,  however, 
whatever  was  exempt  by  law.  The  assignee  was  made  a  defendant 
to  the  action,  and  both  he  and  Hawkins  tiled  answers  denying  the 
graunds  of  attachment. 

May  8,  1888,  the  appellees  filed  an  amended  petition  setting  forth 
the  maturity  of  ail  their  notes,  and  that  Hawkins'  property  was  not 
sufficient  to  pay  their  debt,  or  that  he  had  disposed  of  it  with  the 
fraudulent  purpose  of  cheating  or  delaying  his  creditors. 

They  sued  out  another  attachment,  and  as  the  goods  had  now  been 
isold  and  the  proceeds  were  in  the  hands  of  the  assignee,  who  had 
;also  been  made  a  receiver,  it  was  served  upon  him  and  the  clerk  of 
the  court. 

November  15,  1888,  Moore,  Bremaker  A  Co.,  creditors  of  Haw- 
kins, were,  upon  their  petition,  made  defendants  to  the  action,  and 
their  answer,  after  setting  forth  their  debt,  avers  collusion  between 
Hawkins  and  the  appellees  in  the  suing  out  of  their  original  attach- 
ment with  the  intention  of  defrauding  the  other  creditors.  They 
Also  denied  the  grounds  of  attachment. 

The  court  rendered  a  personal  judgment  against  Hawkins  for  the 
•debt;  discharged  the  first  attachment;  held  the  deed  of  assignment 
to  be  fraudulent  anil,  therefore,  void;  sustained  the  second  attach- 
XDent,  and  adjudged  the  ftind  in  court  accordingly,  deducting,  how- 
ever, the  costs  of  selling  the  property,  and  allowing  Hawkins  a 
portion  of  it  for  exemptions. 

October  9,  1889,  the  Superior  Court,  upon  the  appeal  of  Moore, 
Bremaker  <&  Co,,  and  the  assignee,  decided  that  the  judgment  hold* 
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ing  the  deed  of  assignment  to  be  void,  and  sustaining  the  seconcJ 
attachment,  was  erroneous.    11  Ky.  Law  Rep.,  330. 

This  was  done  upon  the  g:round  that  the  deed  had  not  been  at- 
tacked by  any  pleading,  and  unless  it  were  void,  obviously  the  sec- 
ond attachment  could  not  operate  upon  the  aasigned  property.  The 
opinion  of  the  Superior  Court  may  be  regarded  as  affirming  the  ac- 
tion of  the  lower  court  in  discharging  the  fiist  attachment. 

It  aLso  decides  that  the  reservation  in  the  deed  of  the  exempt 
property  did  not  render  it  void,  or  make  it  inoperative  until  the  ex- 
empt  property  should  be  separated  and  set  apart  to  the  debtor.  It 
is  true  in  a  sale  of  personal  property,  where  something  remains  to  be 
,  done  by  the  vendor,  which  is  necessary  to  identify  what  is  sold,  as 
if  the  sale  be  of  H  certain  quantity  to  be  separated  from  a  greater 
quantity,  the  title  does  not  pass  until  this  is  done. 

This  rule  does  not  apply,  however,  in  the  case  of  an  a&signment 
by  a  debtor  of  his  property  for  the  benefit  of  his  creditors,  he  re- 
serving whatever  is  exempt  by  law.  In  such  a  case  the  law  allows 
the  reservation  and  fixes  what  he  shall  have,  and  if  the  assignment 
could  not  become  operative  until  this  were  done,  the  object  of  it 
would  often,  perhaps  usually,  be  defeated,  unless  the  debtor  would 
forego  his  exemption  right.  The  deed  can  not  enumerate  the  arti- 
cles reserved,  because  the  statute  allows  other  exemptions  besides 
specific  things,  and,  of  course,  the  reservation  is  not  fraudulent  be- 
cause the  law  allows  it. 

The  testimony  tends  to  show  that  the  property  of  the  debtor,  that 
was  liable  to  execution  for  his  debts,  was,  when  the  first  attachment 
was  sued  out,  really  worth  more  than  what  was  then  due  of  the 
appellees'  debt. 

Whether  this  be  true  or  not,  it  appears  they  were  his  particular 
friends.  A  day  or  two  before  the  attachment  was  sued  out  he  noti- 
fied them  by  letter  of  his  embarrassed  condition;  that  his  credit  was 
gone;  that  if  they  wished  to  attach  his  property  it  would  be  all 
right  with  him,  and  that  he  was  thinking  of  makinir  an  assignment. 
He  invited  the  attachment  and  the  invitation  was  at  once  accepted. 
It  is  evident  the  appellees  were,  in  suing  it  out,  endeavoring  to 
'  secure  an  advantage  over  the  other  creditors,  and  in  this  they  were  be- 
ing assisted  by  the  debtor.  This  was  such  a  collusion  and  combina- 
tion as  the  law  condemns. 

It  is  said  that  as  the  answer  of  Moore,  Bremaker  &  Co.,  in  which 
their  debt  was  asserted,  was  traversed  upon  the  record,  and  their 
claim  not  proven,  therefore,  they  can  not  be  heard  to  set  up  the 
fraudulent  collusion.  The  debt  was,  however,  admitted  by  the 
debtor,  not  only  in  the  deed  of  assignment,  but  also  in  the  letter 
written  by  him  to  the  appellees. 

It  was,  however,  unnecessary  to  consider  these  questions  relating- 
to  the  first  attachment.  VVe  have  done  so  to  some  extent  because 
they  have  been  discussed  by  counsel  at  length.  All  questions  as  to 
it  were  rendered  re^  judicata  by  so  much  of  the  first  judgment  of  the 
circuit  court  as  discharged  it,  and  the  action  of  the  Sjps^rior  Court 
upon  the  first  appeiil  to  it.  For  this  reason  it  is  unnecessary  to  con- 
sider whether  the  collusion  between  the  debtor  and  the  appellees  in 
suing  out  their  original  attachment  created  a  preference  within  the 
statute  of  1856,  and  which,  by  its  terms,  had  to  be  assailed,  if  at  all, 
within  a  certain  time. 

Upon  the  return  of  the  cause  from  the  Superior  to  the  circuit  court 
an  amended  petition  was  filed  attacking  the  assignment  as  fraudu- 
lent. This  was  denied.  If  valid,  then  of  course  the  second  attach- 
jiient  can  have  no  effect,  and  should  be  discharged. 
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Upon  the  hearing  the  deed  was  held  to  be  invalid  for  fraud  upon 
the  part  of  Hawkins  in  the  making  of  it,  and  the  second  attach- 
ment was  sustained. 

The  Superior  CJourt  has  also  reversed  this  judgment,  and  the  case, 
after  a  long  travel,  is  now  before  us. 

It  is  contended  that  the  deed  was  made  for  the  purpose  of  forc- 
ing a  compromise  with  creditors,  and  is,  therefore  frauclulent.  The 
only  evidence  to  support  this  claim  is,  that  Hawkins,  in  the  letter  to 
the  appellees,  speaks  of  the  advisability  of  making  an  assignment, 
and  then  trying  to  get  a  compromise  with  his  creditors.  The  letter 
shows,  however,  an  earnest  desire  upon  his  part  to  pay  all  of  them. 
He  also  testifies  that  when  he  made  the  assignment  he  had  in  view 
such  a  compromise,  and  that  he  then  spoke  to  the  assignee  as  to  it, 
saying  he  thought  it  could  be  effected.  His  evidence  shows,  how- 
ever, that  he  was  then  conducting  his  businiss  honestly,  and  the  most 
that  can  be  said,  when  all  of  the  testimony  is  considered,  is,  that 
when  the  assignment  was  made  he  had  an  expectation,  a  hope  of 
compromising  with  his  creditors.  This  does  not  vitiate  the  assign- 
ment.   If  so,  one  would  rarely  be  upheld. 

It  is  probably  seldom  that  a  debtor  assigns  without  at  least  some 
expectation  of  this  character. 

It  is  true  the  intent  with  which  a  deed  of  assignment  is  made,  and 
not  the  actual  etfect  of  it,  must  determine  whether  or  not  it  is  fraud- 
ulent.   German  Insurance  Bank  v.  Nunes,  &c.,  80  Ky.,  834. 

But  unless  it  is  shown  that  the  making  of  it  was  a  trick  or  con- 
trivance for  the  debtor \s  advantage,  an  honest  and  equal  distribution 
of  his  estate  among  his  creditors  beinar  out  of  sight,  or  at  most  but  a 
secondary  and  subordinate  consideration,  it  should  be  upheld.  Such 
conveyances  are,  and  ought  to  be,  favored  in  law.  They  promote 
fairness  and  equality  among  the  creditors,  and  it  is  only  where  they 
are  the  result  of  a  scheme  for  the  debtor's  advantage,  and  made  for 
the  purpose  of  overreaching  the  creditor,  that  they  shall  be  held 
void.  Bank  of  Commerce  v.  Payne,  Viley  &  Co.,  Ac,  86  Ky.,  446. 
The  evidence  in  this  action  clearly  does  not  present  such  a  case. 

The  personal  Judgment  entered  against  Hawkins  on  June  18, 1890, 
should  be  regarderl  as  in  lieu  of  the  previous  one  against  him. 

The  judgment  is  reversed  upon  the  original  and  attirmed  upon  the 
cross-appeal,  and  case  remanded  with  directions  to  the  lower  court  to 
distribute  the  estate  as  required  by  the  deed  of  trust,  and  for  further 
proceedings  in  conformity  to  this  opinion. 


Louisville,  St.  Louis  <fe  Texas  R.  R.  Co.  v.  Neapus,  Ac. 
(Filed  March  22,  1892.) 

1.  Parol  proof  to  show  consideration  other  than  that  named  in  a  deed — A  grantor 
who  conveyed  a  right  of  way  to  a  railroad  company  for  the  consideration  re- 
cited in  the  deed  of  the  ^'benefit  to  be  derived  from  the  building  of  said  road 
and  %\  paid"  may,  by  parol,  prove  that  the  actual  consideration  for  the 
conveyance  was  the  agreement  of  the  railroad  to  locate  a  depot  and  a  certain 
side  track  on  thie  land  conveyed. 

2.  Measure  of  aamages — Failure  of  railroad  to  locate  a  depot  on  land  conveyed 
io  it — For  a  breach  of  its  contract  by  the  railroad  in  failing  to  bnild  snoh 
depot  and  side  track,  the  measure  of  damages  is  the  amount  the  grantor's 
adjacent  lands  would  have  been  increased  in  value  had  said  depot  and  aide 
track  been  built,  and  in  addition  thereto  the  fair  value  of  the  right  of  way 
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conveyed  to  it,  the  valne  of  anoh  ri^ht  of  way  to  be  ascertained  in  the  asnal 
way. 

8.  Same — Pleadings — Under  an  allegation  of  damages  the  plaintiff  may 
prove  and  recover  sach  damages  as  naturally  and  necessarily  result  from  the 
act  complained  of  and  a  general  allegatioD  in  respect  thereto  is  all  that  in 
required  except  that  the  recovery  of  a  stated  sum  must  be  prayed  for. 

Plaintiff  made  averments  in  this  action  of  the  value  of  the  land  oon- 
veyed  to  the  defendant  and  of  the  depreciation  of  value  of  the  residue  of 
his  llind  by  reason  of  the  construction  of  the  road,  the  alleged  amount  in 
each  instance  being  left  blank.  \  motion  to  require  plaintiff  to  fill  these 
blanks  was  overruled.  Held — That  it  was  immaterial  whether  or  not  the 
blanks  were  filled,  the  damages  prayed  for  not  being  special  in  their  nature. 

4.  Pleadings — Although  the  petition  stated  a  cause  of  action,  the  remedy 
for  which  involved  two  elements  of  damages,  there  was  only  one  cause  of 
action  and,  consequently,  plaintiff  could  not  have  been  required  to  elect 
which  cause  he  would  prosecute.  ^ 

Helm  &  Bruce  and  Wathen  &  Kichardson  for  appellant. 

Fairleigh  &  Strauss  and  J.  W.  Lewis  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Judj^e  Lewis. 

Appellees,  husband  and  wife,  brought  this  action  to  recover  of  ap- 
pellant damages  for  breach  of  contract. 

It  is  stated  in  the  petition  that  they  are  owners  of  a  tract  of  land 
in  Meade  county,  and  pnweedinjjfs  for  fixing  their  compensation  in 
damages  for  way  of  appelhmt's  railroad  over  it  being  then  pending:, 
a  contract  was  made  between  the  parties  whereby  appellant  agreed 
that  if  they  would  convey  to  it  for  such  way  a  strip  eighty  feet  wide 
through  the  land,  and  another  seventy  feet  wide  and  one  thousand 
two  hundred  feet  long,  it  would  construct  and  maintain  on  the  latter 
strip  a  depot  station  ;  that  they,  in  pursuance  of  the  contract,  did, 
June  27,  1887,  execute  and  deliver  the  required  deed,  and  under  it 
api>ellant  immediately  took  possession  of  both  strips  and  built 
thereon  and  has  since  operated  its  railroad;  yet,  though  requested, 
has  refused  to  construct  and  maintain  the  depot  station  as  agreed. 

In  the  answer  it  is  alleged  that  the  real  consideration  for  the  agree- 
ment, on  part  of  appellant,  is  the  one  recited  in  the  deed,  not  that 
stated  in  the  petition.  And  counsel  now  contend  no  action  can  be 
maintained  on  the  parol  contract  set  out  in  the  petition<  because  it 
became  merged  into  the  written  contract,  upon  which  only  can  an 
action  for  the  cause  alleged  be  based. 

The  error  of  that  argument  arises  from  confounding  the  agree- 
ment of  appellant  with  the  cbnsideraton  for  it.  It  does  appear  froai 
the  deed  that  the  strip  of  eighty  feet,  on  which  is  built  the  main 
track,  was  conveyed  for  the  recited  consideration  of  *' benefit  to  be  de- 
rived from  the  building  of  the  road  and  $1  paid,"  while  grant  of  the 
seventy  feet  is  the  only  expressed  consideration  for  the  agreement 
or  undertaking  of  appellant. 

But  there  is  no  dispute  of  the  alleged  parol  contract  having  been 
made  and  complied  with  by  appellees,  nor  variance  between  the 
petition  and  deed  in  respect  to  the  terms  or  import  .of  appellant's 
understanding,  for  in  the  deed  it  is  expressly  stipulated  that  '*the 
Louisville,  St.  Louis  &  Texas  Railway  Company  agrees  and  under- 
takes to  construct  and  maintain  on  said  seventy  feet  a  side  track  and 
depot  station.'*  Consequently,  whether  the  consideration  for  the 
agreement  or  undertaking  by  appellant  was  as  stated  in  the  petition 
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or  expressed  in  the  deed  is  not  a  material  inquiry,  except  in  deter- 
mining the  measure  of  damasr&s  for  the  breach  that  api)eliant  does 
not  deny  it  was  Ruilty  of.  Nor  would  recital  of  the  consideration  in 
the  deed,  even  if  the  action  was  based  upon  it,  Instead  of  the  parol 
contract,  be  at  all  conclusive  of  the  question,  for  there  is  no  rule 
better  settled  by  this  court  than  the  one  allowing  a  party  to  show 
by  parol  evidence,  a  consideration  in  addition  to  or  different  from 
that  expressed  on  face  of  a  deed  or  written  memorial  of  the  con- 
tract. 

We,  therefore,  see  no  reason  why  this  action  may  not  be  main- 
tained on  the  parol  contract  set  out  in  the  petition,  and  the  true 
consideration  for  appellant's  undertaking  be  shown,  even  in  contra- 
vention of  recitals  on  that  subject  in  the  deed,  which  appears  to  have 
been  executed  simply  in  compliance  with  appellees'  part  of  the  con- 
tract. And  in  this  connection  it  is  proper  to  say  that  on  the  trial  the 
evidence  was  conclusive  the  real  consideration  was  as  stated  in  the 
petition. 

Before  answering  appellant  moved  the  court  to  require  certain 
blanks  in  the  petition  tilled,  and  refusal  of  that  motion  is  made  a 
•distinct  ground  for  reversal.  But  as  the  motion  was  made,  seem- 
ingly, upon  theassumption  the  amounts  left  blank  related  to  matters 
of  special  damages,  we  will  consider  it  in  connection  with  instruc- 
tions to  the  jury  also  complained  of,  though  it  is  not  neces-^ary  to  re- 
fer to  such  parts  of  the  petition  as  were  stricken  out,  nor  to  that 
portion  in  regard  to  which  neither  evidence  was  olfcjred  nor  instruc- 
tions given.    The  instructions  are  as  follows: 

1.  *'The  plaintiffs  are  entitled  to  recover,  and  the  jury  should  find 
for  them,  the  damages,  if  any,  they  may  have  sustained  bivause  of 
the  defendant's  failure  to  construct  and  maintain  a  side-track  and 
depot  station  on  the  strip  of  ;i:rouud  seventy  feet  wide,  referred  to  in 
the  pleading,  and  in  addition  thereto  the  damages,  if  any,  they  may 
have  sustained  by  the  building  of  ihe  defendant's  railrnad  through 
their  lands  on  the  strip  of  land  eighty  feet  wide,  referred  to  in  the 
pleadings." 

2.  *'The  measure  of  damages  the  plaintiff  is  entitled  to  recover 
under  instruction  No.  1,  if  any,  is  difference  in  the  market  value,  if 
any,  of  the  plaintiffs'  land  without  said  depot,  and  whrtt  tiieir  mar- 
ket value  would  be  had  said  depot  been  constructed  and  maintained 
and  used  by  said  defendant  as  a  depot  for  freight  and  passengers,  as 
depots  are  ordinarily  used  for  such  purposes  at  such  places.  And  in 
determining  the  difference  in  value,  if  there  be  such  difference,  the 
jury  shall  not  consider  the  proHts  which  might  have  been  made  by 
the  plaintiffs,  or  either  of  them,  in  any  business  they  might  have 
established  at  said  point,  but  the  jury  may  consider  the  reasonable 
adaptation  of  the  point  for  business  purposes,  which  would  enhance 
the  market  value  of  the  said  lands." 

3.  *'The  plaintiffs  are  further  entitled  to  recover  as  damages  under 
instruction  No  1  the  damages,  if  any,  resulting  to  plaintiffs'  lands 
from  the  construction  of  the  railroad  through  their  farm.  And  the 
jury  are  directed  in  estimating  said  damages  to  tind  the  value  of  the 
land  as  now  cut  and  occupied  by  the  road,  and  then  find  what  it 
would  be  worth  if  no:  cut  and  occupied  by  said  road,  and  the  dif- 
ference, if  any,  is  the  damage  they  are  entitled  to  recover  on  that 
Account." 

We  perceive  no  error  prejudicial  to  appellant  in  either  substance 
or  form  of  these  instructions. 

1.  Appellee  was  legally  entitled  to  and  would,  under  the  pend- 
ing proceedings,  have  inevitably  obtained  compensation  in  damages 
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for  value  of  the  two  strips  actually  taken,  and  also  an  amount  de- 
termined by  ascertaining  the  difference  in  value  of  the  entire  land 
before  and  after  th«y  were  severed  from  it,  without  reference  to  any 
enhanc*ement  resulting:  from  building  the  railroad.  That  compen- 
sation having,  upon  faith  and  in  consideration  of  the  agreement  on 
part  of  ap{)ellant  been  released  and  given  up,  the  amount  of  it  should 
be  now  unquestionably  treated  as  as  element  of  damages  for  viola- 
tion of  the  agreement.  Certainly  the  mode  by  which  the  jury  was 
directed  to  ascertain  the  amount  of  each  compensation  can  not  be 
complained  of  by  appellant;  for  not  only  might  value  of  the  sev- 
enty feet  strip  have  by  fair  interpretation  of  the  instructions  been 
excluded  from  computation  but  enhancement  of  the  land  on  account 
of  the  building  of  the  road  included  in  the  calculation. 

2.  It  is,  we  think,  also  clear  that  in  addition  to  value  of  right 
of  way  appellees  are  entitled  to  recover  as  damages  the  amount  that 
the  residue  of  their  land  would  have  been  increased  in  value  if  the 
depot  station  had  been  constructed  and  maintained,  otherwise  they 
would  be  restricted  to  what  they  could  have  in  the  first  instance  re- 
ceived without  the  contract,  and  the  undertaking  of  appellant, 
though  founded  on  a  valuable  consideration,  would  have  been  of  no 
advantage  or  benefit  to  them,  nor  for  any  practicable  purpose  oblie:- 
atory  upon  appellant. 

In  Koser  on  Rjiil roads,  volume  2,  864,  the  rule  is  thus  stated: 
"When  a  land  owner  conveys  the  right  of  way  through  his  land  for 
a  nominal  sum,  and  also  in  consideration  that  the  railroad  company 
should  erect  a  depot  upon  designated  ground  sold  by  the  land  owner 
to  the  company,  upon  failure  of  the  company  to  perform,  by  build- 
ing the  depot,  it  becomes  liable  in  damages  to  such  land  owner.  And 
the  true  measure  of  damages  in  an  action  for  such  breach  of  con- 
tract is  not  the  amount  which  the  right  of  way  would  have  been  as- 
sessed at,  if  condemned  under  the  statute,  but  the  amount  or  sum  of 
money  in  which  the  adjacent  lands  of  such  owner  would  have  been 
increased  in  value  if  the  contract  had  been  complied  with,  added  to  the 
fair  value  of  the  right  of  way.  These  two  toget/iier,  as  an  aggre- 
gate sum,  form  the  measure  of  damages  in  such  action,  and  the 
value  of  the  right  of  way  is  to  be  ascertained  in  the  usual  man- 
ner." 

The  rule  is  thus  stated  on  authority  of  Watterson  v.  Allegheny  R. 
R.  Co.,  74  Pa.  St.,  208,  where  the  cause  of  action  was  a  breach  of 
contract  like  this.  In  that  case,  after  stating  the  agreement  to  build 
a  depot,  introduced  a  new  element  of  damages,  the  court  said: 
**Whether  this  would  increase  or  diminish  the  value  to  be  assessed 
in  a  legal  proceeding,  would  not  now  be  a  ouestion,  for  this,  it  must 
be  presumed,  the  parties  considered  when  they  made  the  contract. 
It  must  be  presumed  the  company  considered  it  better  for  them  to 
erect  the  depot,  in  order  to  obtain  the  right  of  way,  than  it  would  to 
go  to  law  and  take  the  chances." 

It  is,  however,  contended,  that  by  the  second  instruction  the  jury 
was  erroneously  directed  to  ascertain  and  determine  the  difference 
between  what  would  have  been  the  value  of  the  residue  of  appel- 
lees lands,  with  the  depot  station,  and  what  is  now  the  value  with- 
out it,  instead  of  what  toas  the  value  before  the  road  was  built. 
Assuming  that  interpretation  of  the  instruction  to  be  correct,  we  do 
not  see  wherein  it  is  either  inaccurate  or  prejudicial  (o  appellant.  It 
must  be  presumed  the  parties  to  the  contract  contemplated  the  road 
would  be  built  before  erection  of  the  depot,  and,  therefore,  had  io 
view  the  comparative  value  of  the  land  with  or  without  the  depot 
station  after  construction  of  the  road.    But  be  that  as  it  may,  al» 
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though  under  the  Constitution  as  construed  by  this  court,  prospec- 
tive advantages  or  benefits  from  building  a  railroad  can  not  be 
considered  in  fixinj;  compensation  of  the  owner  for  land  taken  with- 
out his  consent,  it  is  not  to  be  necessarily  asisumed  that  the  land  of 
appellees  is  now  of  less  value,  though  without  the  depot  station, 
than  it  was  before  the  road  was  located. 

It  ife  alleged  in  the  petition  that  if  appellant  had  performed  its 
part  of  the  contract  the  **  value  of  the  residue  of  appellees'  land  would 
have  been  thereby  greatly  enhanced,  and  they  would  have  been  en- 
abled to  sell acres  thereof  near  said  depot  at  from  $125  to  $200 

per  acre  at  town  lots,  whereas  the  same  lands  are  not  now  worth 
more  than  $15  to  $20  per  acre." 

The  motion  to  strike  out  was  sustained  as  to  that  part  of  the  fore- 
going extract,  in  which  is  averment  of  the  price  at  which  the  land 
could  have  been  sold  as  town  lots,  but  overruled  as  to  the  last  por- 
tion of  it.  A  motion  was,  however,  made  during  the  trial,  to  ex- 
clude from  the  jury  evidence  of  damage  based  upon  expectation  of 
appellees  as  to  any  business  which  he  might  conduct.  Thereupon 
the  court  stated  to  the  jury  that  they  could  not  consider  any  profits 
to  appellees  that  might  result  from  any  contemplated  business  to  be 
conducted  by  them,  but  refused  to  exclude  all  consideration  of  dam- 
ages that  might  have  resulted  because  of  their  failure  to  sell  town 
lots  without  the  depot  station.  No  particular  sum  at  which  town 
lots  could  have  been  sold  was  given  in  evidence,  but  the  statement 
was  made  in  general  terms  that  as  a  result  of  erection  and  mainten- 
ance of  the  depot  station  many  town  lots  could  have  been  sold. 
There  were  averments  made  as  to  the  value  of  the  two  strips  of  land 
Taken,  and  of  depreciation  of  value  of  the  residue  of  the  land  by 
reason  of  construction  of  the  road,  the  alleged  anjount  of  each  be- 
ing left  blank.  But  it  seems  to  us  immaterial  whether  those  blanks 
were  or  not  filled,  because  the  matters  mentioned  can  not  be  re- 
garded as  relating  to  special  damages. 

The  rule  is,  that  under  allegation  of  damages  the  plaintiff  may 
prove  and  recover  such  damages  as  naturally  and  necessarily  result 
from  the  act  complained  of,  and  a  general  allegation  in  respect 
thereto  is  all  that  is  required  except  that  recovery  of  a  given  amount 
must  be  prayed  for.  Whatever  would  make  appellees'  lands  of  more 
value  as  a  place  of  business,  by  reason  of  the  erection  and  mainten- 
ance of  the  depot  station,  is  a  ligitimate  subject  of  inquiry,  because 
within  purview  of  the  contract,  and  the  loss  in  value  as  a  natural 
consequence  of  appellant's  failure  to  comply  with  its  part  of  the 
contract,  falls  within  the  damage  which  they  are  entitled  to  recover. 
The  instructions  of  the  court  particularly  exclude  from  the  jury 
speculative  or  conjectural  profits  or  advantages  to  appellee,  and  we 
think  the  jury  being  thus  confined  to  an  inquiry  as  to  the  natural 
loss  or  damage  resulting  from  appellant's  breach  could  not  have  con- 
sidered any  matters  of  special  damage  to  which  appellant  objected. 
Besides  evidence  that  was  competent  and  uncontradicted  showed 
the  general  damage  sustained  on  account  of  appellant's  failure  to 
comply  with  its  contract  was  greatly  more  than  that  found  by  the 
jury,  and  no  complaint  is  made  the  verdict  of  the  jury  was,  as  to 
amount,  excessive. 

It  is  further  contended  that  two  distinct  causes  of  action  are  stated 
in  the  petition,  and,  consequently,  the  motion  requiring  appellees 
to  elect  which  they  would  prosecute  ought  to  have  been  sustained. 
In  that  we  think  counsel  are  mistaken;  for  though  the  remedy 
prayed  for  involves  two  elements  of  damages,  breach  of  the  contract 
Is  the  only  cause  of  action  alleged. 

Judgment  affirmed.  r^  ^^^l^ 
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KeAN'S  statutory  GUARDIAN  V.  KEAN. 

{Filed  March  24,  1892— iVbi  to  be  reported.) 

1.  Limitation  upon  devisee* s  power  of  alienation  of  Ibnd  devised  to  him  in  fee — 
A  limitation  annexed  to  a  devise  of  land  in  fee-simple  to  an  infant,  that  he 
shall  not  have  power  to  alienate  it  nntil  he  arrives  at  a  certain  age,  is  a  Talid 
limitation,  although  annexed  to  a  fee-simple  estate. 

2.  Same — Construction  of  devise — A  father  devised  real  estate  to  his  infant 
son,  to  be  held  in  trnst  for  him  nntil  he  ahoold  arrive  at  the  age  of  twenty- 
eight,  and,  in  the  meantime,  the  goardian  appointed  for  him  by  the  will 
was  directed  to  maintain  and  educate  him  from  the  income  of  his  estate. 
After  the  devisee  attained  his  majority  and  before  he  was  twenty-eiffht 
years  old  he  contends  that  the  trust  is  terminated.  Held — That  the  trnst 
continues  until  the  son  becomes  twenty -eight  years  of  age,  but  there  is  no 
limitation  upon  his  power  to  alienate  the  estate  devised. 

3.  Same — Trusts — Guardians — The  guardian  named  in  the  will  having 
ceased  to  act,  the  county  court  appointed  a  guardian  for  the  devisee.  Held — 
That  the  authority  o/  the  guardian  appointed  by  such  court  ceased  when 
the  devisee  .attained  his  majority;  the  tjrust  committed  to  the  guardian  ap- 
pointed by  the  will  was  a  personal  one,  that  can  not  be  exercised  by  the 
statutory  guardian.  A  court  of  equity,  to  prevent  a  failure  of  the  trust, 
may  appoint  a  trustee  to  act  in  lieu  of  the  testamentary  one. 

Byron  &  Bacon  for  appellant. 

Ernest  Macpherson  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Holt. 

Tlie  will  of  Michael  Kean  devises  ^o  his  son,  the  appellee,' George 
M.  Kean,  certain  real  estate,  and  then  says:  **I  wish  the  same  course 
to  be  pursued  and  the  same  provisions  to  apply  as  set  forth  in  the 
devise  to  his  sister,  .Tennie.  Also  one-fourth  of  my  interest  in  the 
Louisville  Hotel.  And  all  the  real  estate  above  devised  to  him  to 
be  held  in  trust  for  him  until  he  shall  arrive  at  the  age  of  twenty- 
eipht  years,  and  in  the  meantime  his  guardian,  herein  appointed^ 
shall  educate  and  maintain  him  from  the  income  of  his  property." 

A  subsequent  clause  nominates  a  guardian.  When  the  will  was 
executed  the  devisee  was  but  about  two  or  three  years  old,  hut  when 
this  action  was  brought,  in  wliich  he  claims  the  fight  to  the  custody 
and  control  of  the  property  devised  to  him,  and  that  there  is  no  valid 
restriction  upon  its  alienation,  he  was  a  few  days  over  majority. 

The  question  is,  whether  he  is  now  entitled  to  control  and  dispose 
of  the  property,  or  whether  he  must  wait  until  he  becomes  twenty- 
eight  years  old. 

He  contends,  first,  that  the  testator  did  not  intend  to  restrict  him 
as  to  the  control  or  disposition  of  it  after  he  became  of  age. 

The  will  plainly  says,  however,  that  it  is  "to  be  held  in  trust  for 
him  until  he  shall  arrive  at  the  age  of  twenty-eight  years."  The 
purpose  of  the  donor  is  evident,  and  effect  should  be  given  to  it,  un- 
less the  limitation  is  entirely  inconsistent  with  the  estate  granted. 

Next  it  is  said,  if  such  was  the  testator's  intention,  yet  as  the  will 
first  devises  the  fee  the  subsequent  restriction  is  void  because  incon- 
sistent with  the  character  of  estate  granted. 

If  lands  be  granted  in  lee,  and  the  condition  annexed  that  the 
grantee  shall  not  enjoy  them,  or  that  his  heii-s  shall  not  inherit  them, 
the  condition    would  be   void  as  being  repugnant  to  the  estate 
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granted,  since  inheritance  and  enjoyment  are  essentials  in  law  of 
such  an  estate. 

Such  a  condition  is  inconsistent  with  tho  nature  of  estate  in  fee, 
and  counter  to  public  policy,  which  favors  the  existence  of  power  in 
the  absolute  owner,  if  he  be  sui  iuris,  to  dispose  of  it. 

Restraints  upon  the  alienation  of  an  estate  in  fee  are  not  favored 
in  law.  Such  an  estate  can  not  be  created  and  the  owner  at  the 
same  time  be  deprived  of  the  essential  rip^hts  and  privileges  which 
.  the  law  annexes  to  it.  There  are  qualifications  to  this  general  rule, 
however.  For  instance,  a  condition  not  to  alienate  to  particular 
persons  is  valid.  Where  alienation  is  restricted  as  to  time  there  is  a 
conflict  of  authority. 

It  was  held  by  this  court,  however,  in  Stewart  and  wife  v.  Brady, 
3  Bush,  ()2o,  where  land  was  devised  in  fee-simple  by  the  testatrix 
to  her  daughter,  and  the  condition  then  attached  that  she  should 
not  alienate  it  in  any  way  until  she  should  become  thirty-five  years 
old,  that  the  temporary  limitation  was  not  inconsistent  with  the  fee. 

In  ihat  case,  as  in  this  one,  no  forfeiture  of  the  estate,  or  gift  over, 
was  provided  if  the  devisee  attempted  to  alienate  the  property  be- 
fore the  expiratioji  of  the  fixed  period. 

In  Langdon  v.  Ingram,  28  Ind.,  360,  a  limitation  that  the  estate 
was  not  to  be  aliened  during  minority  was  sustained.  In  Dougal  v. 
Frazer,  3  Mo.,  40,  one  forbidding  it  before  the  donor  became  twenty- 
five  years  old  was  upheld.  And  likewise  in  Earls  v.  McAlpine,  29 
Grant  (Ont.),  161,  where  the  devise  was  to  sons  with  alienation  for- 
bidden during  the  life  of  the  mother  without  her  consent. 
^  While,  therefore,  the  power  of  alienation  is  a  quality  incident  to 
an  estate  in  fee*,  yet  it  seems  to  us  it  may,  to  some  extent,  be  re- 
stricted without  the  condition  being  void.  We  are  aware  that  au- 
tnbrity,  entitled  to  great  respect,  may  be  found  holding  otherwise, 
but  as  it  has  been  held  in  this  State  as  indicated,  and  as  it  is  a  rule 
of  property,  the  ruling  should,  in  our  opinion,  be  followed,  what- 
ever doubt  might  have  existed  in  our  minds  were  it  now  a  question 
res  7iova. 

The  Ciise  now  presented,  however,  is  not  one  where  merely  a  fee  is 
granted,  and  then  a  temporary  limitation  upon  alienation  imposed, 
but  a  trust  is  plainly  created.  It  says:  **  All  the  real  estate  above  de- 
vised to  him  to  be  held  in  trust  for  him  until  he  shall  arrive  at  the 
age  of  twenty-eight  years,  and  in  the  meantime  his  guardian,  herein 
appointed,  shall  educate  and  maintain  him  from  the  income  of  his 
property." 

This  was  certainly  not  an  irrational  provision.  What  motive 
prompted  it  does  not  appear,  nor  need  it.  The  testator  may  have 
thought  that  the  donee,  by  the  time  he  would  arrive  at  maturity, 
might  not  acquire  fixed  habits  of  life,  but  that  he  would  do  so  by 
the  time  fixed  in  the  will.  That  he  may  have  done  so  upon  major- 
ity does  not  matter.  The  purpose  of  the  donor,  if  valid,  must  be 
regarded. 

The  law  certainly  does  not  forbid  the  grant  of  an  estate  and  the 
placing  of  it  in  trust  for  the  grantee  until  a  certain  time.  Such  a 
rule  would  tend  largely  to  prevent  the  creation  of  trusts. 

In  this  case  the  testator  merely  says  he  gives  certain  real  estate  to 
his  son,  but  that  it  is  to  be  held  in  trust  for  him  until  he  arrives  at  a 
certain  age.  This  did  not  take  away  all  power  of  alienation,  but 
aside  from  this  fact  the  estate  was  placed  in  trust  until  a  certain  pe- 
ri'Ki,  and  no  law  forbids  the  imposition  of  such  a  trust  or  limita- 
tion. 

The  judgment  is  reversed,  with  directions  to  sustain  the  demurrer 
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to  the  second  paragraph  of  the  answer,  and  for  further  proceedings 
consintent  with  this  opinion. 

(Extension  of  opinion— -FiVec?  April  12,  1892.) 

It  is  suggrested  the  opinion  leaves  flpen  the  question  whether  the 
appellant,  who  was  appointed  guardian  by  the  county  court,  is,  as 
such,  to  act  as  trustee  now  that  the  cestui  que  trust  has  become  of 
age,  or  whether  the  court  should  appoint  one.  iManlfestly,  the  tes- 
tator intended  the  per-^on  whom  he  named  as  guardian  in  the  will 
to  continue  to  act  as  trustee  until  the  expiration  of  the  trust.  The 
will  says:  *'A11  the  real  estate  above  devised  to  him  to  be  held  in 
trust  for  him  until  he  shall  arrive  at  the  age  of  twenty-eight  years, 
and  in  the  meantime  his  guardian,  herein  appointed,  shall  educate  and 
maintain  him  from  the  income  of.  his  property." 

It  was  the  duty  of  the  person  named  to  comply  with  this  direc- 
tion after,  as  well  as  before,  the  majority  of  the  bereficiary,  and  un- 
til the  latter  became  twenty-eight  years  old.  He  was  to  remain  in 
charge  of  the  trust  until  its  expiration.  A  mere  testamentary  guar- 
dianship terminates  with  majority,  but  this  was  more.    2  Kent,  224. 

While  the  testator  used  the  term  "guardian"  only  with  reference 
to  the  time  until  his  son  should  become  twenty-eight  years  of  age, 
yet  it  was  in  the  sense  of  trustee  after  his  majority.  It  was,  how- 
ever, personal  to  the  one  named,  and  he  died. 

Theappellant  then  became  the  statutory  guardian.  Such  a  trust 
ceases  when  the  infant  becomes  of  age.  A  trust  can  not  be  allowed 
to  fciil,  however,  for  the  want  of  a  trustee,  and  it  is  the  duty  of  the 
court  to  see  that  one  is  ajipointed.  It  can  be  done  by  the  lower 
court,  it  being  one  of  general  chancery  power. 


Mkazet.8,  &c.  v.  Martin,  ass'ek,  Ac. 
{Filed  March  24,  1892.) 

1.  Stguntiirc  by  making  w^j^-^- -Subsection  7  of  seotion  732  of  the  Civil  Code, 
which  provides:  *'The  word  signature  *  *  *  includes  a  mark  by  or  for 
a  person  who  can  nut  write,  if  his  name  be  subscribed  to  aii  instrument 
and  witnessed  by  a  person  who,  near  thereto,  writes  his  own  name  as  a  wit- 
ness," applies  only  to  such  documents  as  are  required  to  be  executed  under 
the  provisions  of  the  Civil  Code.  It  does  not  determine  the  manner  a  mort- 
j^age  should  be  executed. 

2.  .Sfzwc'- ^Section  20,  chapter  22,  General  Statutes,  providing  that  an  au- 
thority of  an  agent  to  sign  the  name  of  his  principal  as  surety  must  be  in 
writing,  <to.,  does  not  regulate  the  mode  in  which  one,  who  can  not  write, 
must  sign  his  name  to  an  instrument  by  which  he  is  to  be  bound  as  princi- 
pal. 

3.  Same — Evidence — Clerk's  certificate  of  acknmvledgment^k  married  woman, 
who  could  not  write,  attempted  to  relinquish  her  dower  in  land  belonging  to 
her  husband  by  signing  a  mortgage,  jointly  with  her  husband,  by  making 
her  mark.  There  is  no  attesting  witness  to  her  signature,  but  the  certificate 
of  the  county  clerk  shows  that  she  acknowled(?ed  the  instrument  to  be  her 
act  and  deed.  She  having  pleaded  non  est  factum  in  an  action  to  enforce  the 
mortgage.  Held — That  the  clerk's  certificate  is  sufficient  evidence  that  she 
executed  the  mortgage  and  she  is  bound  by  it. 

Jno.  D.  Hill  for  appellants. 

Towery  &  Rowland  for  appellees. 
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Appeal  from  Webster  Circuit  Court. 
Opinion  of  tiie  court  by  Judp:e  Bennett. 

The  appellant,  R*  V.  MeazeLs,  executed  a  mortgasre  on  a  tract  of 
laid  in  Webster  county  to  secure  the  payment  of  a  note  which  he 
executed  to  the  appellee's  assi^^nor. 

It  appears  that  the  appellant,  Sarah  E.  Met^zels,  attempted  to  re- 
linquish her  dower  in  said  land  by  signing  the  mortgage  by  making 
her  mark,  she  not  being  able  to  write  her  name,  and  by  acknowl- 
edging the  same  before  the  county  clerk  to  be  her  act  and  deed. 

There  was  no  attesting  witness  to  the  murk  of  the  appellant,  Sarah. 
She  pleads  non  est  factum. 

Section  732,  subsection  7,  Civil  Code,  provides;  **The  words  'signa- 
ture,' 'subscription,'  an(i  words  of  like  import,  include  a  mark  by 
or  for  a  person  who  can  not  write,  if  his  name  be  subscribed  to  an 
instrument  and  witneased  by  a  person  who,  near  thereto,  writes  his 
own  name  as  a  witness." 

Section  2C,  chapter  22,  General  Statutes,  provides  that  the  authority 
of  an  agent  to  sign  his  principal's  name  as  surety  must  be  in  writing, 
signeii  by  the  principal  and  if  the  principal  does  not  write  his  name 
then  he  must  sign  by  his  sign  or  mark,  which  sign  or  mark  must  be 
made  in  ''the  presence  of  at  least  one  creditable  attesting  witness." 

It  has  been  held  by  this  court,  in  Kagan  v.  Chenault,  78  Ky.,  545,  that 
if  the  principal  signed  his  name  by  making  his  "sign  or  mark"  and 
which  signature  was  not  made  in  the  presence  of  at  least  one  wit- 
ness and  attested  by  him,  it  was  not  proper  to  admit  parol  evidence 
that  the  principal  subsetjuently  ratified  the  act. 

Also,  in  the  case  of  Billington  v.  Commonwealth,  79  Ky.,  400,  it 
was  held  that  Billington,  who  directed  an  attorney  to  sign  his 
name  to  a  bail  bond,  as  surety,  in  his  presence,  and  the  attorney  did 
sign  his  name  to  the  bond  in  his  presence,  was  not  bound  thereby, 
because,  although  the  attorney  signed  in  the  presence  of  Billington, 
he  was  Billington's  agent,  and,  as  the  statute  directing  how  the  act 
should  be  evidenced,  was  mandatory,  and  as  the  mandate  was  not 
followed  the  principal  was  not  bound,  and  no  other  proof  could  be 
received  to  bind  him. 

The  section  of  the  statute,  fiupra,  applies  to  the  authority  of  an 
agent  to  sign  the  name  of  his  principal  as  surety,  wnich  authority 
must  be  in  writing  and  signed  by  the  principal,  and  if  he  signs  by 
making  his  mark  only  his  signature  must  be  attested  by  at  least  one 
creditable  witness.  But  said  section  only  relates  to  the  authority  of 
an  agent  to  sign  his  principal's  name  to  some  document  by  which  it 
is  proposed  to  bind  him  as  surety,  but  it  does  not  relate  in  a  person 
signing  his  own  name  to  a  document  by  which  he  is  to  be  bound. 
Nor  does  the  section  of  the  Civil  Code,  supra,  recjuire  that  a  person's 
signature,  made  by  his  mark,  to  such  document  shall  be  attested  by 
a  witness,  unless  the  document  is  such  as  is  required  to  be  executed 
under  the  provisions  of  the  C^vil  Code.  Said  subsection  is  found 
under  the  title  that  relates  to  the  "rules  of  construction  of  this  Code." 
And,  as  has  been  decided  by  this  court,  Maupin,  *&c.  v.  Beckly,  MS. 
opinion,  February  11,  1882,  it  has  "reference  only  to  the  execution 
of  such  instruments  as  are  required  to  be  executed  under  the  pro- 
visions of  the  (/ode." 

Was  there  sufficient  evidence  that  the  appellant  signed  the  mort- 
gage by  making  her  mark?  We  think  there  was,  for  the  clerk 
certifies  that  she  acknowledged  it  to  be  her  act  and  deed,  which  cer- 
tificate is  not  questioned.    And  while  the  certificate  is  not  equivalent 
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to  an  attestinp:  witness  or  substitutional  for  such  witness^  it  proves 
that  the  appellant  aoknowledjjed  it  to  be  her  act  and  deed,  which 
aclcnowiedjifiuent  include-*  her  signature,  and  the  certificate  upon  the 
issue  of  non  est/actum  is  evidence  of  that  fact,  upon  which  the  court 
ought  to  decide  aj^rainst  the  appellee,  unless  the  evidence  is  overcome 
by  such  counter-evidence  as  the  law  permits  in  such  cases,  which 
was  not  done  in  this  case. 
The  judgment  is  affirmed. 


BuRDETT  V.  Commonwealth. 
(Filed  March  24,  1892.) 

Impeachment  of  credibilily  of  defendant  testifying  for  kimseif  by  questions  on 
cross-examination — When  a  defendant  in  a  criminal  prosecution  voluntarily 
becomes  a  witness  in  hisi  own  behalf,  he  is  to  be  treated  as  any  other  wit- 
ness, and  his  testimony  may  be  subjected  to  the  same  tests  by  cross-exami- 
nation, impeachment  or  otherwise  as  the  testimony  of  any  other  witness. 

On  cross-examination  of  a  defendant  indicted  for  larceny  and  testifying^ 
for  himself,  it  was  proper  to  ask  the  defendant  if  be  had  ever  before  been 
convicted  of  stealing,  and  if  he  had  not  been  arrested  for  breaking  into  a 
house  and  stealing  coffee  and  sent  to  the  work-house  therefor. 

Geo.  C.  Webb  for  appellant. 

W.  J.  Hendrick  and  R.  Reid  Rogers  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  only  ground  relied  on  for  reversal  of  judgment  against  appel- 
lant, indicted  and  convicted  for  the  crime  of  larceny,  is  that  the 
Commonwealth's  attorney  was  permitted  to  ask  and  he  was  required 
to  answer  the  following  questions  on  cross-examination  of  himself 
as  a  witness  in  his  own  behalf:  1.  Whether  he  had  ever  before 
been  convicted  of  stealing.  2.  Whether  he  had  been  arrested  for 
breaking  into  a  house  and  stealing  coffee  and  sent  to  the  work  house 
therefor. 

It  has  been  settled  by  this  court  that  w'hen  a  defendant  in  a  crim- 
inal prosecution  voluntarily  becomes  a  witness  in  his  own  l)ehalf  he 
is  to  be  treated  in  the  same  way  as  any  other  witness  and  his  testi- 
mony subjected  to  the  same  test  by  cross-examination,  impeachment 
or  otherwise  as  is  the  testimony  of  another  called  as  a  witness. 

It  is,  however,  a  rule  without  exception  that  a  witness  can  not  be 
compelled  to  answer  any  question  that  would  tend  to  expose  him  to 
any  Kind  of  punishment  or  to  a  criminal  charge.  But  whether  a 
witness  can  be  compelled  to  make  answer  to  a  question  having  a 
direct  tendency  to  degrade  hu  character  seems,  according  to  Greenleaf 
on  Evidence,  section  452,  volume  1,  not  to  have  been  perfectly  settled 
by  authority.  Though,  in  section  456,  it  is  said  to  be  "generally 
conceded  that  when  the  answer  which  the  witness  may  give  will 
not  directly  or  certainly  show  his  infamy,  but  will  only  tend  to  dis- 
grace him,  he  may  be  compelled  to  answer."  It  seems  to  us,  how- 
ever, that  whether  looking  to  the  rights  and  interest  of  the  witn**ss  or 
the  ascertainment  of  truth,  he  would  be  less  likely  to  suffer  injustice 
or  injury  and  his  credibility  more  certainly  determined,  by  showing 
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the  existing  fact  of  his  infamy,  than  by  clouding  his  character  with 
^suspicion,  probably  unfounded. 

In  the  same  section  it  is  said  there  does  not  seem  to  be  any  good 
reason  why  a  witness  should  be  privileged  from  answering  a  question 
touching  his  present  situation,  employment  and  asisociates,  if  they  ' 
are  of  his  own  choice,  a^  for  example,  in  what  house  or  family  he 
resides,  what  is  his  ordinary  occupation,  and  whether  he  is  inti- 
•mately  acquainted  and  conversant  with  certain  persons  and  the  like, 
for  although  these  may  disgrace  him,  his  position  is  one  of  his  own 
seeking. 

And  in  section  459  it  is  said  that  when  the  inquiry  relates  to  trans- 
actions comparatively  recent,  bearing  upon  the  present  character  and 
moral  principles  of  the  witness  and,  therefore,  essential  to  the  due 
estimation  of  his  testimony  by  the  jury,  learned  judges  have  of  late 
been  disix)9ed  to  allow  it. 

Nevertheless  the  proposition  is  stated  in  section  457,  without  qual- 
ification, that  when  the  question  involves,  the  fact  of  a  previous  con- 
viction it  ought  not  to  be  asked.  But  the  only  reason  given  in  that 
connection  for  the  rule  is  that  there  is  higher  and  better  evidence  of 
such  fact  that  ought  to  be  offered,  which  reason,  it  seems  to  us,  is 
rather  technical  than  substantial,  for  certainly  previous  conviction 
for  a  crime  could  not  be  more  salely  and  satisfactorily  shown  by 
record  evidence  than  by  admission  of  the  person  himself  who  was 
convicted.  In  fact  there  is  no  more  reason  for  excluding  a  question 
to  a  witness  on  cross-examination,  answer  to  which  would  show  his 
previous  conviction  of  crime,  than  interrogation  of  him  in  reference 
to  any  other  past  transaction  of  an  ?nfamous  or  degrading  character. 

After  all  the  object  of  testimony  is  to  elicit  the  whole  truth  as  to 
an  issue  involved  and  every  reasonable  test  should  be  applied  that 
will  enable  the  jury  to  fix  a  proper  estimate  upon  the  credit  of  a 
witness,  and  it  should  be  applied  ixa  well  to  a  defendant  in  a  criminal 
prosecution  who  voluntarily  testifies  in  his  own  behalf  as  to  another 
person;  otherwise,  in  many  cases,  there  would  be  undue  credence 
given  to  testimony  not  entitled  to  credit. 

Our  Constitution  provides  that  a  person  can  not  be  compelled  to  give 
evidence  against  himself,  but  that  applies  to  a  pending  prosecution  or 
to  evidence  that  might  expose  him  to  punishment  or  to  a  criminal 
charge,  and  manifestly  neither  the  law  nor  public  policy  requires 
any  other  restriction  in  the  application  of  necessary  tests  of  the 
credibility  ol  a  witness  or  truthfulness  of  his  testimony.  And  such 
is  the  present  tendency  of  decisions  on  the  subiect,  for  Wharton  says: 
**In  this  country  there  has  been  some  hesitation  in  permitting  a 
question,  the  answer  to  which  not  merely  implies  disgrace  but 
touches  on  matters  of  record;  but  the  tendency  now  is,  if  the  question 
be  asked  for  the  purpose  of  harshly  discrediting  a  witness,  to  require 
an  answer."    Wharton's  Grim.  Ev.,  section  474. 

In  the  State  of  Kansiis  v.  Pupple,  36  Kan.,  1)0,  the  question  in- 
volved in  this  case  was  well  considered,  and  the  conclusion  arrived 
at  that,  according  to  tendency  of  modern  authorities  extensively 
cited,  as  well  as  upon  principle,  for  the  purpose  of  impairing 
his  credibility  a  witness  may  be  cross-examined  as  to  specific  facts 
tending  to  degrade  him,  although  such  facts  are  irrelevant  and  col- 
lateral to  the  main  issue.  And  we  see  no  good  reason  whatever  why 
such  test  may  not  in  a  proper  and  pertinent  manner  and  under 
control  of  the  court  be  applied. 

Judgment  affirmed. 
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Walker's  ex'ors,  Ac.  v.  Walker's  devisees,  *c. 
{Filed  March  8.  1892— iVb^  to  be  reported,) 

1.  Settlement  of  decedenCs  estates — Executors  and  administrators — A  testator 
appoioted  his  pon  and  two  others  hin  execators;  the  son  was  directed  by  the 
will  to  continne  for  the  benefit  of  the  estate  a  certain  business  in  which  the 
father  was  engaf^ed  before  his  death.  In  condactinfi^  this  business  the  son 
lost  the  estate  a  mnch  larger  sum  than  his  own  interest  in  the  entire  estate. 
In  an  action  to  settle  testator's  estate,  in  which  the  devisees  songbt  to  hold 
the  co-executors  of  the  son  liable  with  him  for  the  lo^s  above  mentioned^ 
the  trial  court  held  that  in  the  settlement  of  the  estate  the  son  conld  not  be 
charged  with  the  sum  he  had  lost  in  managing  the  aforesaid  business^ 
From  this  judgment  only  a  part  of  the  devisees  appealed.  On  appeal  the 
judgment  below  was  reversed  and  the  son  charged  with  the  entire  sum  lost 
by  him.  On  the  return  of  the  case  below  the  son  contended  that  he  had  lost 
his  interest  in  his  father's  estate  only  as  to  those  devisees  who  had  prose- 
cuted the  appeal,  and  that  the  failure  of  the  other  devisees  to  appeal  had  in 
some  way  invested  him  with  an  interest  in  the  estate.  Beid — That  the  son 
has  no  interest  at  all  in  the  estate. 

2.  Same— Attorneys  fees— T!\\e  co-executors  of  the  son  are  entitled  to  an  at- 
torneys' fee  to  be  paid  by  the  estate,  to  pay  the  attorneys  employed  by 
them  to  resist  the  efforts  of  the  devisees  to  hold  them  liable  for  the  losses, 
sustained  by  the  son. 

W.  W.  Thiim  and  Uf  Itn  &  Bruce  for  appellants. 

Humphrey  &  Davie  and  Shackelford  Miller  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judfife  Pryor. 

This  case  has  been  heretofore  in  this  court  and  reversed  as  to  the 
executor,  Fred  Walker  [11  Ky.  Law  Rep.,  80]. 

The  prime  object  of  the  defendants  in  the  original  action  was  to 
make  the  co-executors  of  Fred  Walker  liable  for  the  acts  of  the 
latter  on  account  of  the  misappropriation  of  the  as-^ets  of  the  firm 
of  W.  H.  Walker  &  Co.  This  court  held,  there  being  no  Joint  bond, 
that  Fred  Walker  was  conducting  the  firm  business  as  trustee  for  the 
estate  and  that  his  co-executors  had  no  rijfht  to  control  or  inter- 
meddle with  him  as  to  the  management  of  the  firm  busineas.  There 
being  no  fraud  alleged  or  any  thing  conducing:  to  show  that  they 
knew  or  connived  at  the  manner  in  which  he  was  disposing  of  the 
firm  assets.  The  court  below,  however,  had  decided  that  Fred 
Walker,  the  executor,  who  managed  this  firm  business,  was  not 
responsible,  under  the  idea  that  as  the  conduct  of  the  firm  had  been 
intrusted  to  him  by  the  will  of  his  father,  and  as  his  efforts  in  mak- 
ing the  firm  business  prosper  were  all  in  good  faith,  although  he  lost 
the  entire  firm  assets,  he  should  not  be  held  responsible. 

This  court  reversed  the  judgment  as  to  Fred  Walker,  with  direc- 
tions to  ascertain,  through  a  commissioner,  the  amount  of  his  lia- 
bility, and  that  this  could  be  readily  done  as  the  report  made  already 
showed  the  condition  of  the  estate  and  the  amount  of  Fred  Walker's 
liability  by  reason  of  the  failure  of  the  firm.  This  the  commis- 
sioner did  and  the  report  shows  a  large  indebtedness  by  this  executor 
to  the  estate,  he  being  also  a  devisee. 

The  original  or  supplemental  petition  was  filed  by  all  three  of  the 
executors  for  a  settlement  of  the  estate,  and  the  liability  of  Fred 
Walker  and  his  co-sureties  was  raised  by  these  appellants  in  their 
answer  to  this  supplemental  petition. 
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On  the  return  of  the  case  it  appeared  that  Fred  Walker  had  re- 
ceived and  used  of  the  estate  a  sum  greatly  in  excess  of  his  interest 
in  it,  and  the  chancellor  below  divided  the  remnant  of  the  estate 
between  the  remaining  devisees  and  the  widow,  excluding  Fred 
from  any  participation  in  it,  or  rather  charging  him  with  an  amount 
that  swallowed  up  his  interest.  There  was  no  question  made  as  to 
the  manner  of  settlement  in  the  original  case,  but  only  a  question  as 
to  Fred's  liability  for  that  part  of  the  estate  he  had  appropriated  to 
his  own  use  or  failed  to  account  for  If,  therefore,  It  appeared  on  the 
settlement  that  Fred  had  already  received  more  than  his  share  it  was 
proper  that  he  should  receive  no  more,  and  whether  that  resulted 
from  the  reversal  on  the  appeal  by  one  of  the  devisees  or  by  all  is 
immaterial.  It  is  insisted  that  as  a  part  of  the  devisees  did  not  ap- 
peal from  the  judgment,  holdiner  that  Fred  was  not  liable,  this  gave 
him  an  interest  in  the  estate  in  8ome  way,  when  at  the  same  time 
the  reversal  of  the  Judgment  on  the  appeal  of  those  who  are  now 
complaining  demonstrates  that  he  has  no  interest. 

If  they  had  instituted  an  original  action  as  distributees  or  as 
devisees  of  the  general  estate  they  could  only  have  recovered  their 
part  of  the  estate  undisposed  of  by  Fred.  They  might  have  had  a 
personal  Judgment  against  him  but  not  to  be  levied  on  his  interest 
in  the  estate  when  that  interei»t  he  had  already  received. 

So.  of  a  Judgment  for  a  devastavit,  where  the  executor  is  also  an 
heir,  you  may  obtain  a  judgment  t/i  personam,  but  not  as  against  his 
interest  in  the  estate  when  he  has  already  received  it,  or  when  the 
devastavit  complained  of  is  the  disposition  he  has  made  of  his  own 
interest  and  a  large  sum  in  excess  of  what  he  is  entitled  to. 

If  the  right  of  recovery  in  such  a  case  is  recognized  it  would  then 
follow  that  if  the  personal  representative,  who  is  also  an  heir,  wastes 
the  estate  in  his  hands,  the  heir  who  obtains  his  judgment  for  the 
wrongful  act  of  the  executor  can  then  make  it  out  of  the  estate  lefl^ 
and  the  wrongful  disposition  of  it,  would,  in  this  way,  give  the 
executor  a  double  interest.  The  heir  or  devisee  may  not  wish  to  sue 
for  the  devastavit,  or  even  make  the  executor,  who  is  also  an  heirt 
responsible,  but  this  does  not  enlarge  his  interest  in  the  estate  or 
give  to  the  one  heir  an  unconscionable  advantage  over  the  other. 

The  original  pleadings  in  this  case  show  that  Fred  Walker  was 
insolvent  and  that  he  claimed  no  interest  in  the  estate,  in  fact  he 
made  oath  that  he  had  no  interest  before  this  case  was  originally  de- 
cided and  the  issue  really  was  whether  or  not  his  co-executors  were 
responsible  for  his  acts.  Still  the  court  below  did  hold  that  Fred 
Walker  was  not  indebted  to  the  estate,  and  the  appeal  of  appellants 
fixed  his  liability,  and  hence  the  equity  in  making  all  the  heirs 
contribute  to  pay  the  fees  in  this  case.  The  co-executors,  with  Fred 
Walker,.hi8  mother  and  Breed,  were  sued  for  a  large  amount.  They 
employed  Humphrey  and  Miller  to  defend  them.  The  amount  in- 
volved approximated  $100,000.  The  present  appellants  were  at- 
tempting to  make  them  liable.  They  were  defending  as  executors^ 
although  the  Judgment  would  have  been  in  personam  if  a  Judgment 
had  been  obtained,  yet  there  was  no  judgment  against  them  and  it 
would  be  a  case  of  great  hardship  to  make  them  pay  the,  attorneys* 
fees  out  of  their  own  pockets. 

We  know  of  no  instance  where  a  personal  representative  has  been 
sued  for  an  omission  of  duty  in  his  official  capacity  and  is  successful 
and  yet  made  to  pay  out  of  his  own  means  the  costs  of  the  litigation, 
including  the  fees  of  attorneys  he  was  compelled  to  employ. 

In  this  case  the  amount  for  which  they  were  sought  to  be  charged 
was  large  and  the  necessity  existed  for  employing  counsel,  and  the 
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only  question,  it  se^nis  to  us,  arises  as  to  the  amount  of  the  fees  paid 
or  ordered  to  be  paid  by  the  parties  in  the  court  below.  The  amount 
of  each  fee  is  proven  to  be  reasonable  for  the  services  rendered. 
The  appellees  claim  they  ought  not  to  pay  any  part  of  the  fee  to 
Thum,  while  the  appellants  claim  they  should  not  be  compelled  to 
pay  any  part  of  the  fee  to  Miller  and  Humphrey.  There  is  no  doubt 
but  that  these  attorneys  could  enforce  an  individual  liability  against 
their  clients,  and  while  this  may  be  so  it  is  manifest  that  the  exec- 
utors, Mrs.  Walker  and  Breed,  are  entitled  to  a  reasonable  allowance 
out  of  the  estate.  If,  therefore,  an  allowance  of  $8,000  was  deemed 
sutficient  (and  this  we  do  not  adjudge)  it  would  leave  $2,(J00  to  be 
paid  out  of  their  own  pocket,  and  if  $o00  should  be  deducted  from 
the  fee  of  Thum  A  Caldwell  as  a  compensation  for  their  services  to 
the  estate,  it  would  then  result  that  the  $1,000  would  have  to  be  paid 
by  the  four  heirs  they  represent,  viz:  $250  each.  Add,  therefore, 
the  $1,000  the  api)ellants  would  have  to  pay  to  the  $2,000  the  ap- 
pellees would  have  to  pay,  making  in  all  $3,000. 

There  being  ten  heirs,  including  the  widow,  would  be  $800  each  heir 
would  have  to  pay,  and  if  this  judgment  was  reversed  I  he  attorneys, 
upon  the  proof  before  the  court,  would  only  have  to  assert  a  lien  on 
the  individual  interest  of  each  heir  to  secure  what  the  court  has  al- 
lowed, and  executors*  side  being  willing  to  pay  what  has  been 
allowed  their  attorneys,  we  see  no  reason  for  revei*sing  ihis  case. 

Humphrey  and  Miller  succeeded  in  Relieving  their  clients  from 
responsibility  and  hence  their  fee  is  not  unreHsonable.  If  the  at- 
torneys for  the  appellanb*  had  made  them  liable  for  the  default  of 
their  co-executors  their  compensation  should  have  been  much 
larger,  but,  at  last,  if  each  devisee  paid  his  own  attorney  outside  of 
what  might  be  regarded  as  a  fair  compensation  to  the  executors,  the 
difference  i^  so  slight  as  that  the  court  ought  not  to  reverse  on  that 
ground. 

As  to  the  allowance  made  to  the  widow  in  the  way  of  commissions 
we  must  affirm  that  part  of  the  judgment  also.  They  charged  her 
$1,100  rent  per  annum  for  the  home  in  which  she  resided,  and  the 
allowance  of  commissions  to  her  on  that  sum,  if  improper,  makes 
the  rent  charged  still  reasonable. 

We  perceive  no  error  in  the  commissions  allowed,  and  the  judg- 
ment is  aflirmed  on  both  the  original  and  cross-appeal. 

Judge  Pryor  delivered  the  following  response  to  a  petition  for  re- 
hearing: 

C'ounsel  have  overlooked  the  fact  that  the  proceeding  involves  the 
settlement  of  the  estate  of  W.  H.  Walker,  and  while  the  rieht  of 
each  devisee  against  a  defaulting  executor  is  a  separate  right  it  by  no 
means  follows  that  all  may  not  unite  in  an  action  for  a  settlement  of 
the  estate,  but,  on  the  contrary,  this  may  be  done. 

The  appellants  have  had  their  day  in  court  with  Fred  Walker  and 
found  that  he  is  largely  indebted  to  the  estate,  or,  to  speak  in  a 
strictly  legal  sense,  to  the  devhees  in  a  large  sum  of  money.  Now 
Fred  owes  to  the  appellants  their  part  of  this  sum,  deducting  in  a 
settlement^of  the  estate  between  the  heirs  his  interest. 

But  it  is  said  that  he  has  an  interest  as  to  some  of  the  devisees,  but 
no  interest  as  to  the  appellants,  because  they  were  willing  to  release 
him  from  liability  and  had  done  so  by  not  appealing  or  in  express 
terms.  It  is,  therefore,  insisted  that  in  this  settlement  and  division 
of  the  estate  these  devisees  that  were  thus  lenient  to  Fred  must  lose 
their  interest  in  what  he  owed  them,  and'then  have  taken  from  the 
estate  a  sufficient  sum  to  pay  appellant's  debt.    That  he  has  received 
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twice  as  much  as  he  was  entitled  to  and  has,  under  oath,  disclaimed 
any  interest  in  the  estate,  still,  because  his  mother  and  other  devi- 
sees beinj?  willinjj  to  release  him  from  the  payment  of  this  large 
indebtedness,  gives  him  an  interest.  The  very  fact  of  Jiis  losing 
what  interest  he  had  induced  them  no  doubt  to  release  him.  He  did 
owe  of  this  trust  fund  as  much  to  the  one  as  the  other,  and,  if 
not,  it  would  be  unconscionable  to  lessen  the  interest  of  a  part  of  the 
devisees  for  the  benefit  of  the  others  by  assigning;  to  them  an  in- 
terest Ipng  since  swallowed  up  and  never  thought  of  until  this  sin- 
gular mode  was  suggested  of- settling  the  liquidated  rights  of  these 
devisees. 
Petition  overruled. 


KENTUCKY  SUPERIOR  COURT. 


Farmers'  &  Drovers'  Bank  op  Louisville  v.  Unser,  &c. 

Weathers  &  Willett  v.  Threlkeld,  &c. 

(FUed  May  4,  1892.) 

1.  Gav'bliii^i^  in  futures — V^oid  contract — A  contract  for  the  sale  and  future 
delivery  of  ^rain  or  other  produce  is  valid,  and  such  contract,  by  agreement 
or  by  the  regulations  of  the  boards  of  trade  in  the  country,  may  be  trans- 
ferred from  one  party  to  another.  But  where  such  contracts  are  entered 
into  for  the  sole  purpose  of  speculating  in  futures,  with  the  intention  of 
paying  or  receiving  the  difference  between  the  contract  price  and  the 
market  price  on  the  day  for  delivery,  and  not  of  delivering  the  thing  sold, 
the  contract  becomes  a  wager,  and  neither  party  to  it  can  have  any  standing 
in  court. 

2.  Illegal  consideration  for  note — Fnnocent  holder — The  obligor  in  a  note  may 
insist  upon  the  illegality  of  the  contract  or  consideration,  not^fithstanding 
the  note  is  in  the  hands  of  an  innocent  holder  for  value,  in  all  those  cases 
in  which  he  can  point  to  an  express  declaration  of  the  Legislature  that  such 
illegality  makes  the  contract  void. 

3.  Gambling  contract  z^i^/V/-  -Section  1,  article  1.  chapter  47,  General  Statutes, 
which  provides  that  *'every  contract  for  the  consideration  in  whole  or  in  part 
of  money  or  other  thing,  won,  lost  or  bet  at  any  game,  sport,  pastime  or 
wager,  shall  be  void,"  embraces  gambling  in- futures. 

4.  Liability  of  indorsers  of  voia  note — The  indorsers  of  a  note  engage  that 
the  note  is  a  valid  and  subsisting  obligation,  binding  on  all  prior  parties  ac- 
cording to  their  ostensible  relations,  and  they  will  be  held  liable  although 
the  instrument  be  entirely  null  and  void  as  between  the  prior  parties  them- 
selves, or  even  as  between  such  prior  parties  and  bona  fide  holders  without 
notice. 

6.  Husband  and  wife — Wife'' s  equity — Where  a  husband  has,  with  the  wife's 
consent,  taken  to  himself  the  title  to  land  in  which  he  has  invested  the  wife's 
money,  agreeing  to  hold  the  title  in  trust  for  her,  the  wife  has  a  mere  equity, 
which  she  can  not  assert  to  the  prejudice  of  the  husband's  creditors.  And 
the  husband  having  sold  the  land,  the  fact  that  the  noteb  for  the  deferred 
payments  are  made  payable  to  a  trustee  for  the  benetit  of  the  wife  does  not 
prevent  the  husband's  creditors  from  subjecting  them.  The  husband  and 
wife  can  not,  by  an  agreement  between  themselves,  convert  the  equity  into 
a  legal  right  and  thereby  defeat,  the  creditors.  ^  .t 
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Burwell  K.  Marshall  for  the  bank. 
Strother  A  Gordon  for  Weathers,  44c. 
Wm.  Ktieger  for  Unser,  Ac, 
'     Fairleigh  &  Straus  for  Threlkeld,  &c. 

Appeal  from  Louisville  Law  and  £quity  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

These  two  cases  are,  by  agreement,  heard  together.  In  the  case 
of  Weathers  &  Willett  v.  Threlkeld  and  others  the  right  of  the 
plaintiff  to  a  personal  Judgment  against  Threlkeld  is  not  questiooed. 
But  in  the  ease  of  the  Farmers'  A  Drovers'  Bank  v.  tlnser  and 
others  Unser's  defense  Is  that  the  note  was  executed  to  Herndon.  the 
payee,  for  losses  sustained  in  a  wager  on  the  future  price  of  grain, 
and  is,  therefore,  void  as  a  gambling  transaction. 
,  A  contract  of  sale  for  the  future  delivery  of  grain  or  other  produce 
is  valid  and  such  contract,  by  agreement  or  by  the  regulations  of 
the  boards  of  trade  in  the  country,  may  be  transferred  from  one  party 
to  another.  But  where  such  contracts  are  entered  into  for  the  sole 
pur^e  of  speculating  in  futures,  with  the  intention  of  paying  or 
receiving  the  difference  between  the  contract  price  and  the  market 
price  on  the  day  for  delivery,  and  not  of  delivering  the  thing  sold, 
the  contract  becomes  a  wager,  and  neither  party  to  it  can  have  any 
standing  in  court. 

Considering  the  character  of  the  transactions,  the  purchase  by 
XJnser  of  from  6,000  to  10,000  bushels  of  wheat  at  a  time  when  he 
was,  as  Herndon  knew,  a  clerk  on  a  salary  and  owned  no  property, 
we  are  of  opinion  that  the  conclusion  of  the  ct>urt  that  they  were 
gambling  transactions,  must  be  sustained.  Beadles,  Wood  &  Co.  v. 
.  iMcElrath  <fe  Co.,  85  Ky.,  230. 

But  the  further  question  Ls  presented,  whether  the  defense  Is  a 
good  one  as  against  the  bank,  the  innocent  holder  of  the  note,  which 
is  upon  the  footing  of  a  foreign  bill  of  exchange? 

In  Lyons  v.  Hodgen  &  Miller,  10  Ky.  Law  Rep.,  271,  this  court 
held  that  section  1,  article  1,  chapter  47,  General  Statutes,  which 
provides  **that  every  contract  for  the  consideration  in  whole  or  in 
part  of  money  or  other  thing,  won,  lost  or  bet  at  any  game,  spct, 
pastime  or  wager  shall  be  void,"  embraces  gambling  in  futures. 

The  whole  current  of  authority  is  that  the  obligor  may  insist  upon 
the  illegality  of  the  contract  or  consideration,  notwithstanding  the 
note  is  in  the  hands  of  an  innocent  holder  for  value,  in  all  those 
cases  in  which  he  can  point  to  an  express  declaration  of  the  Legis- 
lature that  such  illesrality  makes  the  contract  void.  Sondheim  v. 
Gilbert,  117  Ind.,  71;  10  Am.  St.  K,  23;  Chapin  v.  Dake,  57  Ills.,  295; 
11  Am.  K,  15;  Snoddy  v.  Bank,  88  Tenn.,  573;  17  Am.  St.  R.,  919; 
Cochran  v.  German  Ins.  Bank,  9  Ky.  Law  Rkp.,  196. 

However,  though  the  note  was  l)ased  on  a  gambling  consideration, 
the  indorsers  are  liable,  for  they  engage  that  the  note  is  a  valid  and 
subsisting  obligation,  binding  on  all  prior  parties  according  to  their 
ostensible  relations,  and  they  will  be  held  liable  although  the  instru- 
ment be  entirely  null  and  void  as  between  the  prior  parties  them« 
selves  and  also  as  between  such  prior  parties  and  bona  fide  holdeis 
without  notice.    Daniel  on  Negotiable  Instruments. 

The  remaining  question  is,  are  the  notes  claimed  by  Mrs.  Threl- 
keld as  her  separate  property  subject  to  her  husband's  debt^?         , 
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In  1875,  Mrs.  Threlkeld's  mother  haying!;  died,  she  received  from 
lier  estate  $3,800,  which  her  husband,  with  her  consent*  invested  in 
a  farm  in  Bullitt  county,  takin^ir  the  title  to  himself. 

In  1877  Threlkeld  sold  the  farm  and  William  Wi^Rinton  houRht 
a  farm  in  Hpencer  county  (the  title  being  made  to  them  Jointly)  for 
417,000,  of  which  $8,000  was  paid  in  cash.  Threlkeld,  with  his  wife's 
consent,  used  the  proceeds  of  the  Bullitt  farm  to  pay  part  of  the 
4»sh  payment.  Shortly  after  this  Mrs.  Threlkeld's  father  died  and 
she  received  of  his  personal  estate  $2,500.  This  money  was,  with 
her  consent,  used  by  her  husband  in  paying  off  the  unpaid  part  of 
the  purchase  price  of  the  Spencer  farm. 

In  1879  Threlkeld  and  Wig^inton  divided  their  farm,  eac4)  taking 
half  and  making  cross  deeds  in  which  their  wives  Joined  for  the  pur- 
pose of  conveying  their  inchoate  right  of  dower. 

The  evidence  conduces  to  show  that  when  the  money  was  invested 
in  the  Bullitt  farm  it  was  with  the  understanding  between  Mrs. 
Threlkeld  and  her  husband  **tliat  it  was  to  be  hers,  that  it  was  only 
in  trust,"  and  when  that  farm  was  sold  and  the  proceeds  invested  in 
the  Spencer  farm,  Mrs.  Threlkeld  not  wishing  to  make  it  her  per- 
manent home,  her  husband  agreed  that  at  the  end  of  ten  years  ''she 
x^ould  have  her  money  and  invest  it  in  a  home  wherever  she  wanted 
it."  Mrs.  Threlkeld  concedes  that  she  knew  in  each  instance  that 
the  title  had  been  made  to  her  husband  and  consented  to  it. 

The  latter  part  of  1890  Threlkeld  moved  to  Louisville  and  formed 
a  partnership  and  engaged  in  the  commission  business  with  H.  W. 
Herndon,  they  organizing  a  corporation  under  the  style  of  the  H. 
W.  Herndon  Co.  This  business  proved  ^unsuccessful,  and,  on  the 
12th  of  December,  1890,  the  concern  made  an  assignment.  During 
the  time  he  was  engaged  in  this  business  Threlkeld  incurred,  among 
others,  the  two  debts  sued  upon  in  these  actions. 

On  the  25th  of  August,  1890,  Threlkeld  sold  to  N.  A  J.  Walker  the 
fipencer  farm  for  $8,000,  $500  in  cash,  $1,500  to  be  paid  December 
^th,  1890,  and  the  remaining  $6,000  to  be  divided  into  five  equal  in- 
43tallment8,  to  fall  due  annually,  Ac,  executing  to  these  his  bond  for 
title.  This  bond  mentioned  no  interest  of  Mrs.  Threlkeld  in  the  land 
or  the  proceeds. 

The  concern  of  which  Threlkeld  was  a  member  as  we  have  said 
made  an  assignment  on  the  12th  of  Deceml>er,  1890.  On  the  18th  of 
December  he  and  his  wife  executed  a  deed  to  the  Walkers  for  the 
land,  taking  their  notes  for $6,000  of  the  deferred  payments,  payable 
to  the  Louisville  Trust  Co.,  in  trust  for  the  benefit  of  Mrs.  Threlkeld. 
Upon  these  facts  the  chancellor  held  that  the  notes  were  the  sep- 
arate property  of  Mrs.  Threlkeld  and  refused  to  subject  them  to  the 
satisfaction  of  the  appellants  debts. 

The  Judgment  is  attempted  to  be  suj-tained  upon  the  authority  of 
Latimer  v.  Glenn,  2  Bush,  535,  and  Miller  v.  Edwards,  7  Bush,  394. 
But  these  cases  are  clearly  distinguishable  from  this.  In  the  Latimer 
•case,  where  the  husband  received  the  wife's  estate  in  J8-i9,  he 
promised  her  to  invest  it  for  her. 

In  1855,  in  his  prosperous  days,  the  wife  selected  as  her  home  the 
land  which  was  the  subject  of  controversy,  and  at  her  instance  he 
bought  it  for  her  and  she  l)elieved  the  title  had  been  made  to  her. 
^he  had  signed  deeds  conveying  his  real  estate,  for  the  payment  of 
his  debts,  without  remonstrance  and  cheerfully  until  1862,  when  she 
^discovered  that  her  home  had  been  conveyed  to  her  husband;  she 
then  refusing  to  sign  any  more  deeds  until  she  was  secured  in  her 
home,  her  husband  conveyed  it  to  a  trustee  for  her  benefit,  and  she 
ihen  Joined  him  in  deeds  conveying  lands  in  Indiana,  wortl|  near 
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$10,000,  to  one-third  of  which  she  would  have  been  entitled  to  in  fee 
upon  his  death,  and  also  her  dower  interest  in  lands  in  Kentucky. 
Her  husband  was  then  in  the  last  stapes  of  consumption,  and  hi& 
death  in  a  short  time  was  inevitable,  and  he  did  die  about  six  weeks 
afterwards.  Upon  these  facts  the  Court  of  Appeals  sustained  the 
wife's  claim. 

Referring  to  the  original  purchase  of  the  home  place,  and  the  fact 
that  the  husbar.d  had  her  money,  and  the  circumstances  attending 
the  purchase,  the  court  said  that  they  raised  a  re><ultinp:  trust  to  her, 
not  prohibited  by  section  20,  chapter  80,  Revised  Statutes,  which  i» 
the  same  as  chapter  63,  section  19,  General  Statutes. 

In  the  Miller  and  p]d wards  case  the  facts  were  so  entirely  different 
from  those  in  the  case  before  us,  and  the  merits  of  the  wife's  conten- 
tion were  so  plain,  that  it  is  useless  to  repeat  them  here.  But  the 
case  of  Stmus  v.  Mead,  88  Ky.,  66,  is  conclusive  of  this  case.  That 
case  was  decided  by  this  court,  and  upon  appeal  to  the  (Ikjurt  of  Ap- 
peals the  Judgment  of  this  court  was  affirmed. 

.While  counsel  lay  stress  upon  the  expression  of  the  court  that  *'it 
is  not  shown,  unless  inferentialiy,  that  any  portion  of  the  proceeds 
of  the  wife's  land  was  invested  in  the  property,"  it  is  clear  that  the 
facts  did  warrant  the  conclusion  that  the  wife's  money  went  into 
'*the  property,"  and  the  court  determined  the  case  upon  that  assump- 
tion; otherwise  the  court  would  have  simply  said  that  the  wife 
failed  to  show  that  her  money  went  ilito  the  property. 

As  said  in  Maraman  v.  Maraman,  4  Met.,  02,  where  the  wife's 
claim  is  a  mere  equity,  and  there  is  no  legal  demand  to  which  she 
can  be  substituted,  her  claim  can  not  be  enforced  to  the  prejudice  of 
her  husband's  creditors. 

The  contention  that  by  the  transfer  of  the  notes  to  her  trustee  she 
has  acquired  a  better  right — something  more  than  a  mere  equity — 
can  not  be  maintiuned.  That  the  transfer  to  the  trustee  was  made 
in  the  light  of  the  husband's  indebtedness  can  not  he  controverted, 
and  it  would  be  absurd  *o  say  that  though  the  wife's  equity  could 
not  be  asserted  to  the  prejudice  of  her  husband's  creditors,  yet  he 
and  she  may  by  an  agreement  between  themselves  convert  the  equity 
into  a  legalright,  and  thereby  defeat  the  creditors.  This  was  what 
tne  husband  attempted  to  do  in  the  Stairs  case. 

In  addition  to  the  cases  referred  to  are  the  cases  of  Pryor  v.  Smith, 
4  Hush,  870;  Darnaby  v.  Darnaby,  14  Bush,  485;  Hall  v.  Hall,  11 
Ky.  Law  Rkp.,  716;  Carter  v.  Strange,  12/6.,  642;  Clay  v.  Trimble, 
13  If),,  61,  in  ail  of  which  the  principle  is  announced  which  defers 
the  wife's  claim,  under  facts  similar  to  those  in  this  case,  to  the  de- 
mands of  the  husband's  creditors. 

The  judgment  in  the  case  of  the  Farmers'  &  Drovers'  Bank  v. 
Un>er,  &c,y  is  affirmed  as  to  Unser,  and  as  to  \Vm.  Threlkeld,  Mrs. 
Threlkeld  and  the  Louisville  Trust  Co.  it  is  reversed  and  remanded, 
with  directions  to  enter  a  judgment  in  conformity  with  this  opinion. 
In  the  case  of  Weathers  &  Willett  v.  Win.  Threlkeld,  &c.,  the  judg- 
ment is  reversed  and  the  cause  reniande<l,  for  a  judgment  in  conform- 
ity to  this  opinion. 
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LiTTiiE  y.  Mabshall  County  Coubt. 

Appeal  from  Marshall  Conri  of  Common  Pleas.   ^  Opinion  of    the  opart  by 

Judge  Barbour,  affirming;. 

Sheriff^ s  commission  for  colUcting  special  tax — When  the  county  court  of  claims 
levies  the  poll  tax  and  uuch  ad  valorem  tax  as  it  is  authorized  by  law  to  levy 
the  aggregate  amount  is  the  county  levy,  and  for  the  collection  thereof  the 
sheriff  is  entitled  to  the  same  commissions  he  is  entitled  to  for  collecting  the 
public  revenue. 

2.  Coltecting  special  tax — In  estimating  the  commission  to  %hich  the  sheriff 
is  entitled  for  collecting  county  taxes,  a  tax  fur  county  purposes  authorized 
by  a  special  act  of  the  Legislature  is  to  be  regarded  as  part  of  the  county 
levy  aod  not  as  a  separate  and  independent  tax.  The  sheriff  is,  therefore^ 
entitled  to  only  10  per  cent,  on  the  first  $5,000  of  the  county  levy,  including 
the  special  tax,  and  to  4  per  cent,  on  the  balance. 

Reed  &  Oliver  for  appellant. 

Hbnino  v.  Buknett  &  Co. 

Filed  April  6,  1892.     Appeal  from  Marshall  Court  of  Common  Pl^as.     Opin- 
ion of  the  court  by  Judge  Barbour,  reversing. 

Sureties — Parol  testimony  to  vary  written  contract — The  rule  that  parol  evi- 
dence will  not  be  heard  to  vary  or  alter  a  written  contract  is  not  infringed 
by  proof  of  a  collateral  parol  agreement,  which  does  not  interfere  with  the 
terms  of  the  written  contract,  though  it  may  relate  to  the  same  sabject^ 
matter. 

A  surety  in  a  note  may  set  up  as  a  defense  to  an  action  on  the  note  the 
fact  that  the  creditor  agreed  as  a  part  of  the  contract  that  he  would  apply 
to  the  payment  of  the  note  the  proceeds  of  certain  property  of  the  princi- 
pal, which  was  to  be  delivered  to  him  for  sale,  and  that  the  creditor,  in  vio- 
lation of  the  parol  agreement,  applied  the  proceeds  of  the  property  to  the 
payment  of  other  debts  which  tbe  principal  owed  him. 

C.  H.  Thomas  for  appellant;  Burnett  <fe  Dallam  for  appellees. 

Johnson  Bbos.  <fe  Co.  v.  Myebs. 

Filed  April  6,  1892.     Appeal  from   Lincoln  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Attachments — f.vidence  of  value  of  defendants  property — Where  an  attachment 
is  sued  out  upon  the  ground  that  defendant  has  net  enough  property  subject 
to  execution -to  satisfy  plaintiff.s' demand,  in  determining  whether  the  ground 
for  the  attachment  is  made  out,  evidence  of  what  the  defendant's  property 
sold  for  at  public  sale  is  competent  as  tending  to  show  its  value  at  the  time 
the  attachment  was  sued  out,  but  it  is  not  conclusive. 

M.  C.  Saufley  for  appellants;  J.  W.  Alcorn,  Hill  &  McRoberts  for  appellee. 

NOBTHCUTT  V.  HOWABD. 

Filed  April  B,  1892.     Appeal  from  Harrison  Circuit  Court.      Opinion  of  the 

court  by  Presiding  Judge  Yost,  reversing. 

1.  Rmtification  of  act  of  a^ent — If  a  person  with  the  knowledge  that  another 
has  acted  as  his  agent  without  his  authority  avails  himself  of  advantages 
derived  from  the  act  he  will  be  regarded  as  having  ratitien  it. 

A  debtor  having  received  a  note  and  account  against  him  which  were  sur- 
rendered by  the  creditor,  and  kept  tbem  until  both  were  barred  by  limitation, 
he  can  not  avoid  the  payment  of  a  note  given  in  lieu  of  them  by  pleading 
that  his  name  was  signed  to  the  note  without  his  authority. 
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2.  Ratification  of  unaufhoriud  signature — Whftr«  one  promitM  to  pay  a  aoia 
to  which  hit  name  has  been  signed  as  principal  without  his  aothority  he  is 
estopped  to  deny  that  he  signed  the  note. 

J.  T.  Simon  and  M.  C.  Swinford  for  appellant;  J.  L  Blanton  for  appellee. 

Mutual  Litb  Insubanob  Co.  of  Nbw  Yobk  t.  Oitidbm. 

filed  April  6,  1893.    Appeal  from  Looisville  Law  and  Equity  Conrt.    Opin- 
ion of  the  court  by  Presiding  Jadge  Yost,  reversing. 

1.  Practice — Saparation  of  courfs  conclusions  of  law  and  fact — Where  the  law 
and  facts  in  an  ordinary  action  are  submitted  to  the  conrt  it  is  too  late, 
after  a  motion  for  a  new  trial  has  been  OTcrrnled,  for  the  conrt  to  make,  for 
the  first  time,  separate  findings  of  the  law  and  facts. 

2.  Same — Exceptions — The  coast's  separate  findings  of  law,  in  the  absence 
of  an  exception,  are  to  be  taken  as  the  law  of  the  case. 

As  there  was  no  finding  by  the  conrt  in  this  case  of  its  conolasions  of  law 
and  fact  until  after  the  motion  for  a  new  trial  had  been  overrnled,  and  there 
were  no  excf^ptions  to  the  condosions  of  law,  the  only  question  presented 
is,  whether  the  pleadings  support  the  judgment. 

5.  Life  insurance — Misrepresentations — The  representation  of  the  insured 
in  his  application  for  life  insurance  that  he  was  a  man  of  temperate  habits 
and  bad  not  taken  a  drink  for  over  a  year  was  material  to  the  risk  and 
amounted  to  a  warranty. 

4.  A  warranty  that  the  insured  is  of  sober  and  temperate  habits  means  not  only 
at  the  time  of  the  insurance,  but  for  snch  a  reasonable  time  prior  thereto 
as  would  allow  one  to  form  a  habit. ^ 

6.  Defect  in  pleading;  not  cured — If  a  plainti(f*a  pleadings  be  so  defectire 
that  they  do  not  show  a  cause  of  action,  or  would  not  warrant  a  recovery  if 
no  proof  had  been  introdnoi^d,  and  the  fault  i8  not  remedied  by  defendant's 
pleadings,  such  defects  arn  not  cured  by  the  judgment. 

As  the  answer  presented  a  defense  and  its  material  allegations  were 
not  denied  by  the  reply,  the  pleadings  did  not  authorize  a  judgment  for 
plaintiff. 

Blain  ^  Kinkead  and  L.  W.  McKee  for  appellant;  Marc  Mundy  for  ap- 
pellee. 

Stone,  4feo.  y.  Rubbbll  <Sk  Co. 

Filed  April  B,  7.892.     Appeal  from  Spencer  Circuit  Court.      Opinion  of  the 
conrt  by  Presiding  Judge  Yost,  affirming. 

1.  Fraud  in  sales  of  personal  property — Rescission — Where  a  contract  for  the 
sale  of  a  traction  engine,  to  be  used  in  operating  and  moving  from  place  to 
place  a  steani  thresher,  stipulated,  after  warranting  the  engine,  that  if  it 
should  *'fail  to  fill  the  warranty  within  ten  days  of  its  first  use"  written 
notice  should  be  given  to  the  vendors,  in  which  event  they  would,  if  possible, 
repair  the  defects,  and  if  this  could  not  be  done  the  machine  should  be  re- 
turned and  the  purchasers'  notes  cancelled,  it  was  the  duty  of  the  purchasers 
to  elect  within  ten  days  from  the  first  use  of  the  engine  whether  they  would 
keep  it,  and  after  using  the  engine  for  more  than  six  weeks  without  oCTering 
to  return  it  or  rescinu  the  trade  it  was  too  late  to  demand  a  rescission,  their 
•only  remedy  being  in  damages  for  a  breach  of  the  warranty. 

2.  5(r?w<f— Where  one  who  has  been  induced  to  purchase  property  by  the 
fraudulent  misrepresentations  of  the  vendor  acquiesces  in  the  sale  by  treat- 
ing the  property  as  his  own  after  he  discovers  the  fraud  he  can  not  after- 
ward claim  a  rescission  upon  the  ground  of  the  fraud. 

Fairieigh  <fc  Straus  and  Thomas  J.  Barker  for  appellants;  G.  O.  Gilbert  for 
appellees. 

JOBDAB,  SUBV.  PAST.  V.  SwiFT  IbQN  AND  StBBL  WoBXS. 

Filed  April  6,  1892.      Appeal  from  Campbell  Chancery  Conrt.      Opinion  of 

the  conrt  by  Judge  Brent,  affirming. 

1.  Assignments  for  creditors — Attorneys*  fees ^Xn  tMBi f^nfe  for  the  benefit  of 
^sreditors  can  not  bind  the  trust  estate  by  contracts  with  attorneys  for  spa- 
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«ifio  compensation.  In  settling  the  estate  the  ohanoellor  will,  notwithstanding 
«noh  contracts,  allow  attorneys  only  reasonable  fees. 

2.  Evidence  as  to  value  of  Ugul  services — In  an  action  for  legal  services  thjs 
judgment  of  witnesses  as  to  the  valne  of  sach  services  is  not-,  as  a  matter  of 
law,  to  be  accepted  by  the  jary  in  place  of  their  own.  And  for  a  mnch 
stronger  reason  is  it  the  province  of  the  chancellor  to  exercise  his  own  Jadg- 
ment  as  to  the  value  of  such  services. 

Root  &  Root  for  appellant;  Oeorge  Washington,  R.  W.  Nelson,  J.  C.  Wright 
4ind  C.  J.  Helm  for  appellee. 

RusssLL  V.  Cfioss,  dbc. 

Filed  April  18,  1892.    Appeal  from  Lonisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Presiding  Jadge  Yost,  afiBrming. 

Judgment  of  chanaUor  sustained  by  evidence — In  this  action  to  recover  posses- 
sion of  a  stock  of  merchandise  which  the  plaintiff  claimed  to  have  purchased 
from  defendant,  together  with  the  good  will  of  the  business,  and  also  seeking 
an  account  of  profits  mnde  in  the  business  from  the  time  of  plaintiff'9 
alleged  purchase,  the  evidence  fails  to  sustain  the  allegations  of  the  petition, 
which  were  denied,  and  the  chancellor,  therefore,  properly  denied  the  relief 
nought. 

Bush  A;  Wallage  for  appellant;  Byron  Bacon  and  Ernest  Macpherson  for 
appellees. 

SoHOLL  V.  Laubbnz. 

Piled  April  13, 1892.   Appeal  from  Louisville  Chancery  Court.    Opinion  of  the 

court  by  Presiding  Judge  Yost,  affirming. 

Exemptions — ^'Family''  defined — A  debtor  who  is  a  houf^ekeeper  is  entitled 
to  the  benefit  of  the  exemption  laws  if  there  reside-^  with  him  any  person 
whom  he  is  under  a  natural  obligation  to  support  and  who  is  d'tpendent  opon 
him  for  support. 

Where  the  mother  of  a  debtor's  wife,  having  resided  with  him  during  the 
life-time  of  the  wife,  continues  to  do  so  after  the  wife's  death,  being  depend- 
•ent  upon  him  for  a  support,  he  is  a  housekeeper  ^'with  a  family"  within  the 
meaning  of  the  exemption  laws. 

Wm.  Krieger  and  Lane  <fc  Burnett  for  appellant;  Kohn,  Baird  &,  Speckert 
for  appellee. 

HoLOOMB  v.  Altebus,  <ko. 

Piled  April  13,  1892.     Appeal  from  Letcher  Circuit  Court.     Opinion  of  the 
court  bj  Presiding  Judge  Yost,  affirming. 

1.  Liens — In  this  8tate  a  judgment  is  not  a  lien  upon  the  property  of  the 
defendants,  nor  can  a  lien  be  created  by  the  recital  in  the  judgment  that  it 
is  a  lien. 

2.  A  Hen  upon  tand  ORU  not  be  created  by  verbal  agreement. 
John  W.  Rodman  for  appellant;  S.  B.  Dishman  for  appellees. 

Davebn  v.  Bbidqbfobd  a  Co. 

Filed  April  13,  1892.     Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Yost,  reversintr. 

1.  Where  a  child  is  injured  by  the  nei^'ti^ence  of  another  nnder  such  circum- 
atances  as  would  (rive  the  child  himself  an  action  against  such  person  for 
the  personal  injury,  and  the  father  is  put  to  trouble  and  expense  in  the  cure 
of  the  child,  he  may  recover  for  the  care  and  labor  of  nursing  it,  and  for 
■the  cost  of  medical  attention  and  medicine  procured  for  it. 

2.  Right  of  jury  to  act  upon  their  own  knowledge — In  this  action  by  a  father 
to  recover  the  value  of  medical  services  rendered  his  child,  for  medicines 
procured  for  the  child  and  for  compensation  for  the  labor  of  himself  and 
'Wife  in  nursing  the  child  during  its  confinement  by  reason   of    the  injury 
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alleged  to  have  been  caused  by  defendant's  negligence,  there  being  oothing' 
before  the  jary  to  enable  them  to  determine  the  amount  or  value  of  the 
medicine  furnished  or  the  number  of  visits  made  by  the  physician  or  their 
value,  the  court  can  not  say  that  upon  these  matters  the  jnrors  were  pre- 
sumed to  have  such  knowledge  as  would  authorize  them  to  find  a  verdiei 
without  proof.  But  as  the  nature  of  the  parents*  services  was  described,  the 
time  they  were  employed  was  given,  and  the  quality  of  their  work  was 
proved,  the  jury  had  the  right  to  determine  from  their  own  knowled|^e  the 
value  of  Huch  services.  It  was,  therefore,  error  to  give  a  peremptory  iustroc' 
tion  to  find  for  defendants. 
Charles  Carroll  for  appellant;  Simrall  <fc  Bodley  for  appellees. 

Planters'  National  Bank  v.  Unvkbzaot,  Sbhth,  &c. 

Filed  April  13,   1892.     Appeal  from  Henderson  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Yost,  affrming. 
.  Practice — Separation  of  conclusions  of  law  and  fact — If,  on  the  trial  of  an 
ordinary  action,  the  law  and  facts  are  submitted  to  the  court  without  ike 
,  intervention  of  a  jury,  the  ruling  of  the  court  on  the  law  of  the  case  can 
not  be  questioned  on  appeal  unless  there  has  been  a  separation  of  the  onclos- 
ions  of  law  and  facts  and  exceptions  saved  thereto.  And  even  if  the  court 
has  returned  the  separate  conclusions,  they  will  not  avail  if  thej  were  not 
asked  for  until  the  motion  for  a  new  trial  had  been  overruled. 

Montgomery  Merritt  for  appellant;  S.  B.  and  R.  D.  Vance  for  appellees, 

Sydnob,  &c.  v.  Petbte. 

Filed  April  la,  1892.      Appeal  from  Logan  Circuit  Court.      Opinion  of  tbe 

court  by  Judge  Brent,  affirihing. 

Hitsbnnd  and  ivijc — Evidence — Prejudicial  errors — Upon  an  issue  between  a 
creditor  and  the  wife  of  his  debtor  as  to  whether  the  debtor  or  hia  wife,  who 
was  empowered  to  trade  as  a  feme  soh\  was  the  owner  of  a  crop  raised  on 
land  on  which  they  lived,  the  wife  was  a  competent  witness  to  prove  that  she 
made  a  contract  with  her  husband  by  which  she  employed  him  to  act  as  her 
agent  in  managing  and  cultivating  the  farm,  and  in  attending  to  her  busi* 
ness  generally,  although  all  that  occurred  between  them  in  reference  to  the 
contract  was  private  and  in  the  absence  of  third  persons.  But  the  refn^al 
of  the  court  to  allow  the  wife  (o  answer  a  question  in  response  to  which  she 
avowed  she  would  have  made  such  statements,  was  not  prejudicial,  as  sub- 
stantially the  same  facts  were  put  in  evidence  by  her  in  answer  to  other 
questions  which  were  not  objected  to. 

\V.  F.  Browder  for  appellants;  H.  G.  Petrie  for  appellee. 

Shumate  v.  Dotson. 

Filed   April    13,  1802.     Appeal   from  Robertson   Circuit  Court.     Opinion  of 

the  c«>urt  by  Judge  Brent,  affirming. 

Deed  in  consideiat-on  of  suf>port-  -The  grantee  in  a  deed  having  agreed,  as  a 
part  of  the  consideration  for  the  conveyance,  to  support  and  maintain  a 
daughter  of  the  grantors,  and  to  pay  her  a  certain  sum  if  she  should  "become 
dissatisfied'*  and  leave  his  home,  in  this  action  by  the  daughter  and  her 
husband  to  recover  damages  for  a  breach  of  the  contract,  and  also  to  re- 
cover the  snm  which  the  grantee  agreed  to  pay  her  in  the  event  she  should 
leave  his  home  on  account  of  dissatisfaction  on  her  part,  as  the  eTidence 
shows  that  defendant  supported  the  plaintiff  until  she  married  and  left  him, 
which  she  did,  not  because  she  hnd  "become  dissatisfied,"  but  because  Of  ber 
affection  for  her  husband,  she  is  not  entitled  to  recover. 

Winfield  Buckler  for  appellant;  Deraing  &  Holmes  for  appellee. 
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Claxton  t.  Suteb. 

Filed  April  13,  1892.     Appeal  from  LoaisWUe  Law  and  Eqaity  Court.  Opin- 
ion of  the  coDrt  by  Judge  Brent,  affirming. 

Forcible  detainer — Time  for  filing  traverse — A  traverse  of  the  inqaisition  on 

>    a  writ  of  forcible  detainer  mast  be  filed  within    three  days   next  after    the 

finding.     And  in  coniputiug  the  time  the  day  of  the  finding  must  be  included. 

As  the  finding  iu  this  case  was  entered  on   Thursday,  March   12,   the   last 

day  for  filing  the  traverse  was  March  14. 

2.  Computation  of  time — Where  the  computation  of  time  is  to  be  made  from 
an  aot  done  the  day  on  which  the  act  was  done  must  be  included.  But  when 
the  computation  is  to  be  from  the  day  itself  and  not  from  the  act  done, 
then  the  day  on  which  the  act  was  done  must  be  excluded. 

Lane  &  Burnett  for  appellant;  Bright  and  Brandeis  for  appellee. 

Bbown  v.  Monabch*8  adm*b. 

Filed   April  13.  1892.      Appeal   from    Daviess   Circuit   Court.    Opinion   of 

the  court  by  Judge  Barbour,  reversing. 
Consideration  /or  mortji^ajs^e-^3.  executed  to  M.  his  note  for  $2,000,  payable 
twelve  months  thereafter,  and  to  secure  its  pa^'ment  executed  a  mortgage  on 
a  tract  of  land.  As  a  part  of  the  same  transaction  M.  delivered  to  B.  a 
writing  by  which  he  undertook  to  pay  certain  bills  and  notes  upon  which  B. 
-was  bound.  The  obligations  of  which  M.  assumed  the  payment,  and  which 
he  afterwards  paid,  amounted  to  $l,r>00  or  $1,600.  After  M/s  death  the 
mortgaged  laud  was  sold  and  the  entire  proceeds  received  by  the  adminis- 
trator under  an  agreement  that  he  was  to  pay  over  to  B.  any  balance  that 
might  be  due  him,  after  satisfying  the  claim  of  the  decedent.  In  this  action 
to  settle  M.'s  estate  B.  insists  that  the  sole  consideration  for  the  $2,000  note 
and  mortgage  was  the  agreement  of  the  decedeiit  to  assume  the  obligations 
referred  to  in  the  writing  signed  by  him  when  the  note  and  mortgage  were 
executed,  and  $75  cash  received  from  the  decedent  and  that  upon  a  settle- 
ment the  estate  will  owe  him  several  hundred  dollars,  //fi'//— That  the  writ- 
ing executed  by  M.  simultaneously  with  the  execution  of  the  mortgage  is 
»ufflcient,  when  considered  in  connection  with  evidence  as  to  what  occurred 
at  the  time  of  the  contract,  to  show  that  the  intention  was  to  obtain  the 
money  to  pay  off  the  notes  referred  to  in  the  writing  by  discounting  the 
$2,000  note  or  pledging  it  as  collateral,  and  if  there  was  any  other  consid- 
eration for  the  note  and  mortgage  the  burden  was  on  the  administrator  to 
show  it. 

J.  A.  Dean  for  appellant;  W.  K.  and  J.  J.  Sweeney  for  appellee. 

Latta  v.  Sandifeb. 

Filed  April  18,  1892.    Appeal  from  Carlisle  Court  of  Common  Pleas.     Opin- 
ion of  the   court   by   Judge   Barbour,   affirming   on   original   and  cross- 
appeal. 
Transfer  of  suits  -There  is  no  rule  of  practice,  nor  is  there  any  statutory 

provision,  except  section  210  of  the  Civil  Code,  authorizing  the  transfer   of 

an    action    from    the   court  of  one   county  to  the  cour*^  of  another  county. 

Section  13  of  the    Code  applies  only   to  the  transfer  of   actions   from  one 

court  to  another  court  of  the  same  county. 

Webb  &  Johnston  for  appellant;  John  W.  Ray  for  appellee. 

Lou.  &  Nash.  Railboad  Co.  v.  Thompson,  Yankey  <&  Co. 

Filed  May  4.  1892.     Appeal   from    Washington  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Carriers — Pleading  -When  a  carrier  by  a  contract  to  carry  live  stock 
exempts  itself  from  liability  for  loss  from  specified  risks  and  then  adds: 
'^And  for  loss  or  damage  to  said  animals  from  any  cause  or  thing  whatever, 
not  resulting  from  the  negligence  of  the  agents  or  servants  of  the  company," 
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the  exemption  as  to  the  specified  risks  is  not  unconditional,  but  applie» 
only  to  Boch  as  are  not  occasioned  by  the  negligence  of  the  company's- 
a^ents  or  servants.  Therefore,  although  mobs  and  strikes  are  anaong  th» 
specified  risks  on  account  of  which  the  Carrier  exempts  itself  from  liability^ 
if  the  carrier  seeks  to  excuse  a  particular  delay  upon  the  ground  that  it 
was  occasioned  by  a  mob  or  strike  the  burden  is  upon  the  carrier  to  show 
not  only  that  fact,  but  the  further  fact  that  the  mob  or  strike  was  without 
the  fault  of  the  company,  and  the  facts  should  be  averred  so  that  the  court 
may  determine  from  them  whether  the  mob  or  strike  was  such  as  occasioned 
unavoidable  delay.  The  averment  that  the  defendant  was  delayed  by  a 
mob  or  strike  too  strong  for  it  to  overcome  is  but  the  conclusion  of  the* 
pleader. 

2.  Samd—  Variance— TYi^  petition  alleges  that  the  contract  was  to  carry  tc 
Covington  or  Cincinnati.  No  objection  was  made  to  its  sufficiency.  The 
answer  denied  that  the  contract  was  to  carry  to  Covington.  The  contract 
was  to  deliver  at  Cincinnati.  ^<f/(t/-^That  the  contention  that  plaintiffs  have 
sued  upon  a  contract  to  deliver  at  one  place  and  have  recovered  upon  proof 
of  contract  to  deliver  at  another  place  is  not  maintainable. 

8.  Evidence — Pleadinj^—Tht  gravamen  of  the  plaintiff's  complaint  being 
the  delay  in  delivery,  the  fact  that  they  did  not  send  a  man  along  to  feed 
and  water  the  stock  could,  without  specific  averment,  have  been  proved  by 
the  defendant  for  the  purpose  of  reducing  the  amount  of  recovery,  and* 
therefore,  defendant  was  not  prejudiced  by  the  action  of  the  court  in  strik- 
ing out  a  paragraph  of  the  answer  specifically  averring  that  fact. 

W.  C.  McChord  for  appellant;  W.  H.  Sweeney  and  John  W.  Lewis  for 
appellees. 

Whitk  v.  Wulbohnxb. 

Filed  May  4, 1892.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  dismissing  appeal. 

1.  Appellate  jurisdiction — Appellant  can  not  complain  of  the  action  of  the 
lower  court  in  rejecting  his  counter-claim,  as  it  appears  from  an  answer 
filed  by  appellee  in  this  court  that  appellant  had,  before  this  appeal  waa 
granted,  in  another  action  by  appellee  against  him  pleaded  as  a  coonter- 
claim  the  same  cause  of  action  atttempted  to  be  set  up  in  this  action  as  a 
counter-claim,  and  that  said  action  and  counter-claim  are  now  pending  and 
undetermined. 

2.  Same — As  the  amount  of  the  judgment  against  appellant  is  less  than 
$100,  and  the  correctness  of  that  judgment  is  the  only  matter  he  can  now 
complain  of,  the  court  has  no  jurisdiction  of  the  appeal. 

£.  S.  Watts  for  appellant;  Samuel  B.  Kirby  for  appellee. 

Lou.  Jk  Nash.  Railboad  Co.  v.  Smith. 

Filed  May  4,  1892.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Railroads^  Duty  to  passengers — The  conductor  and  other  employes  on  a 
railway  train  owe  to  the  passengers  in  their  charge,  not  only  while  they  are 
being  carried,  but  while  they  are  getting  off  and  on  tha  train,  the  highest 
degree  of  care. 

2.  Same— Responsibility  Jor  acts  of  conductor — When  the  conductor  of  a  rail- 
way train  invites  passengers  to  get  off  at  a  place  other  than  that  provided 
by  the  company  for  that  purpose,  it  can  not  be  said  that  he  has  exceeded 
his  authority,  and  that  for  that  reason  the  company  is  not  responsible  for 
injuries  received  by  a  passenger  in  acting  upon  his  invitation.  While  the 
company  has  the  right  to  prescribe  rules  for  the  regulation  of  passengers, 
the  conductor  is  the  person  to  administer  those  rules,  and  passengers  travel 
under  his  directions  and  are  generally  bound  to  conform  to  them. 

3.  Contributor)'  negligence — One  who  obeys  the  instructions  of  another,  upon 
whose  assurance  he  has  a  right  to  rely,  can  not  be  charged  with  contributory 
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negligence  at  the  instance  of  saoh  other,  in  an  action  against  him  for  injaries- 
reoeived  in  attempting  to  follow  oat  the  instrnctions. 

Where  a  passenger,  in  getting  off  a  railway  train,  attempted,  by  direction- 
of  the  conductor,  to  go  across  a  plank  from  a  car  to  the  platform,  and  the 
plank  slipped,  causing  him  to  fall,  it  can  not  be  imputed  to  him  as  contrib- 
atory  neglitrence  that  he  made  the  attempt,  as  the  ooort  can  not  say,  as 
matter  of  law,  that  a  prudent  and  ordinarily  cautious  person  should  not, 
under  the  circumstances,  have  attempted  to  go  across  the  plank,  although 
both  the  plank  and  the  platform  were  wet  and  slippery. 

Lyttleton  Cooke  and  Wm.  Lindsay  for  appellant;  Pinkney  F.  Green  for 
appellee. 

Atkibom  <t  Co.  t.  Hackney. 

Filed  April  IS,  1892.     Appeal  from  Morgan  Court  of  Common  Pleas.     Opin- 

ion  of  the  court  by  Judge  Barbour,  affirming. 

FrauduUnt  conveyances — Vendor^ s  lien — Where  creditors  in  an  action  for 
that  purpose  succeed  in  setting  aside  as  fraudulent  a  deed  to  the  debtor^s- 
wife,  upon  the  ground  that  the  land  was  paid  for  by  the  husband,  the  judgment 
in  that  action  and  the  sale  of  the  land  under  it  do  not  preclude  the  debtor's 
vendor  from  enforcing  his  lien  for  purchase  money,  he  not  having  been  a 
party  to  the  action.  The  mere  fact  that  the  vendor  knows  of  the  pendency 
of  such  a  suit  and  testifies  in  it  does  not  impose  upon  him  the  duty  of  as- 
serting  his  lien  in  that  action,  or  the  duty  even  of  disclosing  his  lien  in  hi» 
evidence,  where  he  is  not  interrogated  upon  that  point  and  the  point  is  irrel- 
evant to  the  questions  about  which  he  is  testifying. 

John  T.  Hazelrigg  for  appellants;  W.W.McQnire  for  appellee. 

Lou.  A;  Kash.  Raix^boad  Co.  v.  Pkmnington. 

Filed  April  18, 1892.    Appeal  from  Lincoln  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  The  legal  presumption  of  the  negligence  of  a  railroad  company^  where  stock  is 
killed  by  its  cars,  is  overcome  when  its  employes,  who  are  presumed  to  know 
whether  or  not  there  was  negligence,  testify  that  there  was  none,  and  are- 
not  contradicted  by  circumstances  or  other  witnesses. 

In  this  case  the  court  can  not  say  the  presumption  of  negligence  was 
overcome. 

2.  Killing  of  stock  on  railroad — Burden  of  proof —Ti\ie  hntd^u.  was  upon  the 
defendant  to  show  that  neither  the  engineer  nor  the  flremai)  could,  under 
all  the  conditions  proven,  have  seen  the  plaintiff's  horses  in  time  to  have 
avoided  injuring  them. 

John  W.  Yerkes  for  appellant;  W.  O.  Welch  for  appellee. 

Wbis  v.  Lawbbnce  County  Coubt. 

Filed  April  13,  1892.    Appeal  from  Lawrence  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Compensation  of  county  health  officer— Pleading —Itl  this  action  against  a 
county  court  to  recover  compensation  for  services  alleged  to  have 
been  rendered  by  plaintiff  as  health  officer  for  the  county,  the 
petition  should  have  shown  who  were  the  members  of  the  board  of  health 
for  the  county,  that  they  were  properly  appointed  and  that  the  board 
thus  appointed  selected  plaintiff  as  health  officer.  The  allegation  that 
plaintiff  was  duly  at>pointed  health  officer  is  but  a  conclusion  of  tha 
pleader. 

2.  Same — The  health  officer  has  no  claim  for  compensation  against  the 
county  until  the  compensation  fixed  by  the  board  of  health  has  been  ap- 
proved by  the  county  court.    But  even  if  the  county  court  could  be  com' 
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pelled,  upon  showing  a  proper  casCf  to  approTe  of  the  action  of  the  board,  in. 
tha  absence  of  an  allegation  to  the  contrary,  the  presumption  must  be  in- 
dulged that  the  refusal  of  the  county  court  to  concur  in  the  action  of  the 
board  was  based  upon  sufficient  reasons. 

Alexander  Lackey  and  Stewart  &  Stewart  for  appellant;  M.  S.  Burns  and 
G.  W.  Castle  for  appellee. 

SiMPKINSON  &  Co.  T.  IbWIM. 

Filed  May  4,  1892.    Appeal  from  Louisville  Chancery  Court.   Opinion  of  the 
court  by  Judge  Brent,  affirming. 

1.  Accomviodafion  indorscr  may  maintain  action  for  indemnity — An  accommo- 
dation indorser, 'without  indemnity,  on  a  promissory  note  which  had  been 
placed  upon  the  footing  of  a  foreign  bill  of  exchange  is  jointly  liable  with 
the  maker,  and  is,  therefore,  entitled  to  maintain  the  action  for  indemnity 
permitted  by  section  237  of  the  Civil  Code. 

2.  Judicial  notice — The  coart  takes  judicial  notice  of  all  acts  of  the  General 
Assembly,  and,  therefore,  when  a  bank  has  been  incorporated  by  an  act  of 
the  General  Assembly  the  court  takes  judicial  notice  of  the  fact  that  it  is  an 
incorporated  bank. 

Bush  &  Wallace  and  Fairleigh  4k  Straus  for  appellants;  Eohn,  Baird  A 
Speckert  for  appellee. 

LovEjoi'  V.  Common wBAiiTH. 

Filed  May  4,  1892.     Appeal  from   Lawrence  Circuit  Court.     Opinion  of  the 
court  by  Judge  Brent,  affirming. 

1.  Tipplin^-house  defined-- Po-iver  of  trustees  of  toivn  to  license  sale  of  liquor — 
The  provision  in  a  towa  charter  empowering  the  trustees  to  license  and  reg- 
ulate "tippliug-houses"  empowers  them  to  license  and  regulate  the  sale  of 
liquor  by  retail,  a  tippling-house,  according  to  common  asage  in  Kentucky, 
being  '*h  house  in  which  liquors  are  sold  in  drams  or  small  quantities  to  be 
drunk  on  the  premises." 

2.  License  to  retail  liquor — Authority  of  partner  to  sell — -While  one  who  has  a 
license  to  retail  liquor  may  sell  by  his  agent  specially  appointed  for  that 
purpose,  a  license  granted  to  one  member  of  a  firm  of  retail  liquor 
dealers  will  not  protect  another  member  in  selling  merely  because  he  is  a 
partner. 

3.  Sa^Ne—T\\e  payment  of  $100  to  the  county  clerk  did  not  authorize  the 
trustees  of  a  town  to  issue  to  the  person  making  the  payment  a  license  for 
the  sale  of  spirituous,  vinous  and  malt  liquors. 

L.  T.  Moore  and  G.  W.  Castle  for  appellant;  W.  J.  Hendrick  and  R.  Reid 
Rogers  for  appellee.  ^ 

Denham  v.  Somebset  Bankino  Company. 

Filed  May  4,  1892.     Appeal  from   Pulaski   Circuit  Court.     Opinion   of  the, 
court  by  Presiding  Judge  Yost,  affirming. 

1.  Estoppel  to  plead  non  est  factum —When  ti  T^QTBOn^  whose  name  is  signed 
to  a  promissory  note,  whether  his  signature  be  genuine  or  not,  has  reasona- 
ble grounds  to  believe  that  another  is  about  to  purchase  it  and  informs  such 
person  on  inquiry  that  the  note  is  all  right  and  he  will  pay  it,  and  the  paper 
is  purchased  on  the  faith  of  the  promise,  he  is  estopped  to  assert  any  de- 
fense against  the  purchaser.  . 

In  this  case  one  whose  name  was  forged  to  a  note  having  stated,  when 
questioned  by  one  who  was  about  to  purchase  the  note,  that  it  was  **all 
right,"  and  that  he  would  pay  it  when  it  became  due,  he  is  estopped  to 
plead  non  est  factum  against  the  purchaser. 

2.  Impeachment  of  7uitness — In  order  to  discredit  a  witness  it  is  competent 
to  offer  evidence  attacking  his  character  for  truth  and  veracity,  but  partic- 
ular   facts  can   not  be  put  in  evidence  for  that  purpose. 

3.  S.ime — In  impeaching  a  witness  it  is  not  admissible  to  prove  his  repu- 
tation in  a  neighborhood  in  which  he  has  never  resided. 

O.  H.  Waddle  for  appellant;  W.  O.  Bradley  and  W.  C.  Curd  for  appellee. 
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1.  money  and  property  ^-iveu  child  by  a  parent— when  an  advance- 

ment   175 

2.  object  of  ^t;ttute  concerning  advancements  is  to  produce  equality 

in  distribution  of  estate 223 

8.  intention  of  parent  in  making  gift  entitled  to  but  little  weight  in 

determining  whether  tt  was  an  advancement 223 

4.  when  child  must  account  for  gift  of  money  or  property  by  a  parent.  323 
6.  father  and  child  partners  in  a  venture,  child  not  chargeable  with 

profit  of  venture  as  an  advancement 223 

6.  son  charged  with  amount  father  paid  as  his  surety 793 

7.  when  child  will  be  charged  with  rental  value  of  father's  land,  as 

an  advancement  —  846 

ADVERSE  POSSESSION- See  Deeds,  7.  8;  Estoppel,  6. 

1.  by  sister  against  brother,  when  title  is  in  brother 3 

2.  possession  of  donee  of  lauds  claiming  under  parol  gift  not  adverse 

to  donor 277 

3.  what  right  acquired  by  adverse  use  of  private  passway 401 

4.  twenty  years'   adverse  possession    by  husband  and   wife  of  land 

claimed  by  wife,  perfects  title  in  her 666 

6.  possession   may  be  adverse  under  statutes  relating   to  period   of 
Umiratton,  and  not  so  as  to  those  concerning  champertous  sales. .  724 

6.  possession  of  purchaser  of  land  from  infant  not  adverse  to  infant 

before  he  arrives  at  age 724 

7.  adverse  possession  for  fifteen  years,  held  under  verbal  gift,  creates 

good  title 733 

8.  certain  party's  possession  was  under  owner  as  his  tenant  and  not 

adverse 766 

0.  entry   by  defendant  upon   land   in   possession   of  plaintiff,   who 

claimed  to  marked   but  unenclosed    boundary,  did  not  place  de- 
fendant in  possession  adverse  to  plaintiff 819 

10.  of  detached  portion  of  a  large  tract  of  land  does  not  give  oonstruo- 

tive  possession  of  all  unenclosed  parts  of  such  land 900 

11.  particular  party  confined  to  his  enclosure 900 

AFB-IDAVITS- 

1.  omission  of  officer  to  sign  Jurat  when  afiSdavlt  or  attachment  is 

actually  sworn  to  before  him 96 

3.  officer  authorized  to  act  upon  filing  of  affidavit  mnst  have  evi- 
dence of  making  of  affidavit,  prescribed   by  section  661,   CiviU  t 
Code ..^0ogle 
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AGENTS— 8e^  Contracts.  16;  Devises,  22;  Principal  and  Axeot.  Page. 

AIDERS  AND  ABETTORS- 

may  he  convicted  as  principal,  altbouRb  indicted  only  as  aider  or 

nbpttor SOO 

ALTMONY- 

1.  reasonable  allowance  to  a  wife  as C7 

2.  wife's  rijjriit  to,  when  husband  has  no  estate  184 

3.  allowance  of,  no  abuse  of  disoredon   by  chancellor 1S9 

4.  amount  proper  to  allow  a  wife— discretion  of  chancellor 904 

5.  fact  that  husband  derived  property  through  wife,  t-o  be  considered 

by  chancellot  in  detorniining  amount  of 204 

6.  allowance  of  certain  amount  not  set  aside  in  particular  case  204 

T.  what  is  propRr  allowanno  in  particular  case  determined 880 

ALLEGATION  AND  F^ROOF— See  Variance.  3. 

ALTERATION  OF  WRITTEN  INS  TRUMENTS-See  Bills  and  Notes. 

4,  5,  v.],  J  4.  2:^,  23,  24. 
APPEALS  TO  CIRCUIT  COURT- 

1.  railroad  company  entitled  tn  nu'over  costs  when  damages  assessed 

in    circuit  court   for  right  of  way  less  than   amount  assessed  in 
county  cHirt 67 

2.  from  quarterly  court  .ludgrinHnt  not.  filed  nor  supersdeas  executed— 

irrHgnlarities  waived  l)vfHilurH  tn  object 199 

APPEALS  FROM  ST'PEl^IOR  COIIRT- 

when  allowed  to   Court  of  Appeals  because  of  novel  and   important 

question  involved.    .  678 

APPEALS— Shh  Contempts.  «;  Attachmeents,  18;  Bill  of  Exceptions,  5, 
0,  1(J,  11;  Est<)ppel.  8  9;  Evdenoe,  26:  Conveyances,  2:  Costs,  1,  2; 
Judgments,  IH,  24;  Executors  and  Administrators.  7,  8;  New  Trial. 
10;  PracMoo  In  Civil  Cases.  18.  19;  Pleadings,  8,  4;  Joint  Owners  7; 
Res  Adjudicnta,  3:  Verdict,  2— 

1.  appeal  fr.»m  void  judtfment— motion  to  set  aside  in  lower  court. ..    48 

2.  juilfiinenc  presumed  correct  when  only  partial  transcript  of  record 

is  filed 49 

3  decislcm  rofusin<^  to  permit  amended  answer  to  he  filed,  not  con- 
sidered on  appeal  unless  amended  answer  is  made  part  of  record.    86 

4.  only  sufficiency  of  pleulinjjrs  considered  when  there  is  no  separa- 
tion of  conclusions  of  law  and  factts  by  court  in  ordinary  action. .     92 

0    record  failing  to  show  objection  lo  submission,  presumption  that 

submission  was  l^y  consent 98 

(1.  presumption  in  favor  of  court's  decision  when  record  does  not 
show  evidencd  beard  on  trial  of  ezoeptious  to  commissioner's  re- 
port    94 

7.  weljEiit  of  chanoellor's  judgment  on  question  of  fact 96 

8.  appeal  prosecuted  on   partial  transcript  without  schedule— sched- 

ule filed  without  notice.    ..  96 

9.  order  of  circuit  court  refusing  to  allow  claim  of  officer  payable  out 

of  publio  treasury- appeal  lies  therefrom,  regardlesss  of  amount.  138 

10.  chancellor's  decision  of  questitm  of  fact  affirmed  on  appeal 161 

11.  on  partial  transcript,  and  in  absuoe  of   bill  of  excpiious  judgment 

will  not  be  rnversed 237 

12.  right  of  appellate  clerk  to  grant   appeal  when   that   granted    by 

lower  court  is  not  dismissed,  b.it  right  thereto  is  lost   hy  failure 
to  file  transcrlnt 239 

13.  chancellor's   settlement  of  partnership  accounts  not  reversed  un- 

less clearly  erroneous 241 

14.  decision  grounds  of  attachment  affirmed  when  evidence  is  oonfliot- 

ing 260 

15.  naturt3  of  pr.^sumption  in  support  uf  judgment  below  wliere  appel- 

lant prosecute.s  appeal  on  partial    transcript 963 

10.  upon  second  appeal  in  a  case,  the  decision  upon  the  former  appeal 

is  the  irrevocable  law  of  the  case 870 

17.  rejected  plr*adings  not  considered  on   appeal  unless  made  part  of 

record  hy  order  of  court  or  bill  of  exceptions 808 

18  on  former  appeal  this  court  reversed  a  judgment  based  upon  ap- 
pellant's cross  petition  and  direct.ed  it  to  be  dismissed— an  appal 
does  not  lie  from  the  same  judgment  because  the  trial  court  re- 
fused appellant's  other  rulief  aske  for  in  the  alternative  in  said 
cross  petition 338 

19.  rejected  pleading  not  considered  on  appeal  unless  made  part  of 
record  by  order  of  court  or  bill  of  exceptlonfi ,^^ j  338-4 
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APPEALS— Continued.  Pa«e, 

90.  refusal  to  admit  evidpnce  not  oonsidered  on  appeal  nnless  made  a 

frround  of  motion  for  new  trial 888 

81.  ret^ital  in  record  thnt  statements  In  affidavit  "were  admitted/'— 

presumed  on  appeal  that  suoh  statements  were  admitted  as  true  .  8fiO 

98.  no  appeal  from  judgment  of  inferior  oourt  or  Judge  refusing  to 

grant  writ  of  habeas  corpus 851 

1S3.  right  of  an  assignee,  afterwards  appointed  receiver  of  assigned  es- 
tate, to  appeal  from  judgment  against  him  as  assignee 866 

S4.  from  void  judgment,  not  allowed  before  motion  in  lower  oourt  to 

set  it  aside 866 

"96.  judgment  for  proper  amount  of  dnmages  not  reversed  because  ohan- 
•tjellor  ascertained  the  amount  by  erroneous  method 866 

1S6.  weight  of  ohancellor*8  decision  concerning  grounds  of  attachments.  866 

27.  notwithstanding  failure  of  transcript  to  sr.ow  date  (»f  judgment,  a 

motion  f(ir  a  now  tri;»l  shown  by  record  to  have  been  made  in  time.  867 

438.  right  of  one  of   several   j«iint  r/wners  of  land  to  prosecute  appeal 

froTH  j<»int  judgment,  without  revivor  as  io  deceased  joint  owner.  414 

29.  inar.rnctions  pivsumed  correct  when  record  does  not  contain  all  of 

them 416 

80.  correct.ne-»8   uf   inKbruur.ions  considered,  although   record  does  not 

contain  those  refused  l>y  the  court    ...  416 

9i.  mistiaicu  in  judgment  of  812  against  appeliant— judgment  not  re- 
versed   when    there  is  mistatce  equal  in  amount  against  appellee.  417 

•8dk  although  the  answer  ami  evidence  in  another  case  were  treated  as 
flied  in  this  case  by  agreement  in  lower  oourt,  yet  as  they  are  not 
oontained  in  the  record  on  appeal,  they  will  not  be  considered  . ..  488 

^.  no  reversal  when  party  faiied  to  object  and  except  to  introduction 

of  improper  evidence 489 

•84.  failure  Co  assign  erroneous  instruction  as  ground  for  new  trial- 
case  not  reversed 429 

-B6.  weight  of  judgment  of  chancellor  on  question  of  fact,  exception  to 

general  rule  relating  thereto ii9,  480 

86.  submission  on  defective  record,  rehearing  not  granted  therefor 488 

-87.  when  no  motion  or  grounds  for  new  trial  filed,  only  sufficiency  of 

pleading  to  sustain  judgment  considered 489 

88.  order  granting  appeal  at  term  subsequent  to  that  at  which  judg- 
ment was  rendt-red,  void 442 

-89.  appeal  not  dismissed  with  damages  because  "improperly  granted." 
when  order  granting  appeal  is  void— in  such  case  no  appeal  is 
pending 449 

40.  error  in  giving  instruction  waived  unless  made  a  ground  for  new 

trial 461 

41.  decisions  concerning  cha11en>;e  for  cause  or  challenge  to  panel  or 

motion  to  set  aside  indictment  not  considered  on  appeal 479 

48.  weight  given  venlicr.  of  jury  whore  evidence  is  oondioting 494 

43.  no  reversal  for  admission  of  incompetent  evidence  when  defendant 

was  not  prejudiced  therel>y 606 

44.  verdict  concerning  divisiou    line   not  reversed    unless   flagrantly 

agai nst  eviaenco 616,  629 

46.  one  appellant  being  insolvent  assignee  of  a  bond  and  the  other  a 
corporation  other  than  bank,  security  for  cost  may  be  required  of 
them 631 

46.  action   to   enforce   judgment   for    recovery  of  money— no  appeal, 

amount  ht^ing  less  than  $100,  although  first  judgment  is  void 640 

47.  weight  given  judgment  of  chancellor 691 

48.  party  knowing  of  misconduct  of  juror  before  he  is  sworn  and  not 

objecting,  has  no  right  to  complain  therefor  after  verdict  is  ren- 
dered        690 

49.  verdict  of  properly  instructed  jury  in  criminal  case  not  reversed  if 

supported  by  any  evidence 612,  614 

-60.  overruling  of  oballeuge   for  cause  or  motion   for  new  trial  no 

ground  for  reversal  in  criminal  case 619 

-61,  error  in  admitting  evidence  in  criminal  case  not  considered  unless 
its  admission  was  objected  to  and  exception  taken  to  overruling 
of  objection 616 

^2.  conclusions  of  law  not  being  excepted  to— only  sufficiency  of  plead- 
ings to  support  judgment  oonsidered  on  appeal 686 

-58.  rejected  pleadings  not  considered  unless  made  part  of  record  by 

order,  agreement  or  bill  of  exceptions 6f a 
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54.  motion  for  new  trial  not  being  made  in  time,  only  sufficiency  of 

pleading  to  support  judgment  consideied 68&> 

66.  presumptions  in  absence  of  bill  of  exceptions  in  criminal  case— 
sufficiency  of  indloiiuent  to  support  verdict  only  question  con- 
sidered   709 

66.  chancellor's  finding  of  facts  supported  by  evidence 785- 

67.  two  cases  involving  same  question  on  same  evidence  must,  on  ap- 

peal, be  decided  alllce 871 

68.  parties  not  made  appellants  by  mere  insertion  of  their  names  in 

statement  required  Uy  section  73M  of  Civil  Code 877 

69.  judgment  affirmed,  when  grounds  for  a  new  trial  are  not  made 

part  of  transcript 877 

.    60.  title  to  freehold  involved  only  indirectly— amount  in  controversy 

being  less  than  |3,<>0(l— Court  of  Appeals  has  no  jurisdiction 00^ 

61.  partial  t'-anscript  of  evidence— chancellor's  judgment  on  question 

of  fact  Htfiniied 911 

62.  chancellor's  judgment  on  questions  of  fact  sustained  by  evidence.  971 

63.  invdlving  Iv'ss  than  $100-dlsinls.sed    974 

64.  after  four  verdicts  for  appellee,  question  of  sufficiency  of  evidense 

to  sustain  verdict  not  considered  on  appeitl 639 

65.  transcript  of  record  filed  on  appeal  should  contain  index  of  deposi- 

tions therein 126 

66.  weight  of  chancellor's  judgment  on  question  of  fact ISO 

67.  judgment  concerning  question  of  fact  affirmed 189 

68.  right  of  relief  lost  by  failure  to  ask  it  in  trial  court  148 

69.  right  of  appeal  when  several  of  a  class  sue  for  all  and  interest  of 

each  is  less  than  1 1(10 356 

70.  defendant  being  in  court  by  appeal,  no  service  of  process  necessary 

on  reversal  of  case 7iW 

APPKAKANCK -See  Attorney  and  Client,  2:  Appeals.  70;  Lunatics.  1— 
defendant's  ohjection  to  jurisdiction  over  his  person  being  overruled, 

answer  fil<^d;  right  to  ohject  to  jurisdiction  on  appeal 76. 

APPRAlSfi:MKNT-Se«  Judicial  Sales,  2,  8. 
ARBBITRATION  AND  AWAHD- 

1.  pleading  impeaching  award  for  fraud  must  allege  facts  oonstitu- 

tiUK  the  fraud 173. 

2.  failure  to  allege  such  facts  not  material  error  in  particular  case. . .  173- 

3.  universal  rule  is  that  award  should  be  final  and  conclusive 831 

4.  award  deciding  that  in  the  event  one  party  does  something,  then 

other  should  pay  certain  sum,  too  uncertain  and,  therefore,  not 

binding 881 

6.  award  should  show  on  its  face  that  it  is  final 831 

6.  arbitrators  can  not  delegate  any  part  of  their  power  to  '*two  dis- 

interest**d  lawyers' ' 831 

ABSON-See  Criminal  Law,  67. 
ARRP^ST  OF  .TUDGMKXT— See  Criminal  Law.  63. 
ASSESSMKNT— See  Taxation,  3.  4,  ft,  13. 15:  Street  Improvement,  6.  7,  8. 
ASSIGNMENTS— See   Insurance,    6,    18,   38;    Bills  and  Notes,  16,    30;- 
Parties  to  Actions,  12— 

1.  of  wages  to  be  earned  in  futuro  under  a  subsisting  oontract 166^ 

8.  on  first  day  of  month  of  wages  for  the  entire  month 166^ 

8.  order  by  trustees  of  town  directing  treasurer  to  pay  creditor  of 
town  certain  sum— copy  of  order  signed  by  clerk  of  board  of  trus- 
tees and  by  treasuier,  is  assignable  under  statute— Assignee  may 

sue  without  joining  assignor 481 

ASSIGNMENTS  OK  CREDITORS- 

1.  assignee  has  right  to  recover  damages  for  wrongful  suing  out  of 

attachment  against  the  assignor  bttfore  the  a«8ignment  was  made.  301 

2.  right  of  creditor,  in  distribution  of  assigned  estate,  who  holds  con- 

tract lien  on  part  of  same— right  when  be  holds  legal  lieD  on  part 

of  same 803 

8.  attachment  lien  is  a  legal  lien  as  used  above 303 

4.  distribution— rights  of  creditors  holding  contract  lien— rights  of 

creditors  holding  legal  lien .825 

6.  attachment  lien  Is  a  legal  lien  as  used  above 835 

6.  when  assignee  is  released  from  duties  to  the  trust  estate 89Ct 

7.  mere  release  of  assignee's  sureties  by  order  of  court  does  not  dis- 

charge him  from  duties  or  liabilities ^.«^. ...... ^  89a. 
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ASSIGNMENT  OF  CREDITORS— ContJDurd.                                          Page. 
8.  iDteDt  with  wbioh  assignment  for  creditors  Is  made  detormiDes 
whether  or  Dot  it  is  fraudulent 406 

0.  in  absence  of  clear  proof  of  fraud,  assifziiment  not  set  aside  as 

fraudulent,  at  instance  of  attaching  creditors 406 

10.  asssienment  made  to  prevent  one  creditor  by  levy  of  execution 
* 'getting  ahead"  of  all  other  creditors,  not  fraudulent  as  to  such 

creditor 496 

^11.  diligence  required  of  assignee  in  collection  of  clnims  due  estate  —  '641 

12.  assignment  by  a  plaintiff— judgment  subsequently  obtained  vested 

i  n  assignee 686 

13.  resignation,  death  or  removal  of  as^slgnee  does  not  affect  validity 

of  assignment  686 

14.  such  assignment  valid  when   assignor  reserves  exempt  property    • 

without  specifically  describing  such  property 048 

>16.  Intent  with  which  assignment  is  niude  determines  its  character. . .  040 

16.  expressed  hope  of  assignor  of  compromise  with  creditors- assign- 

ment not  fraudulent 040 

17.  contract  by  assiguee  to  pay  certain  attorneys'  fees  not  binding  on 

assigned  estate 070 

18.  trustee  for  creditors  not  discharged  of  his  dudes  by  order  of   court 

appniving  ReitlHm«nt  of  his  aoooutji-s 806 

ASSIGNMENT  BY  OPICRATIUN  OF  LAW- 

1.  mortgage  to  a  creditor  to  secure  money  advanced  simultaneously 

therewith 48 

3.  particular  conveyance  by  father  to  son  operates  as  an  assignment.  870 
8.  conveyance  l)y  insolvent  debtor  not  n  void  conveyance,  but  operates 

as  an  assignment,  etc 808 

4.  grantee  accepting  such  conveyance  can  not  siilisequently  repudiate 

it  and  by  suinm  out  attachment  obtain  priority 806 

6.  attorney  of  creditors  bringing  suit  to  declare  such  conveyance  an 
assignment,  allowed  reasonable  fee  out  of  assigned  estate    .     ...    808 

6.  where  simultannously  with  creation  (if  debt,  debtor  a^rreed  to  sign 

and  actcnowledge  mort>;age  delivered  to  him,  execution  and  ac- 
knowledgment ten  days  thereafter  not  nn  unlawful  preference  . ..  641 

7.  assets  of  assignor  distributed  as  estate  of  insolvent  decedent 678 

8.  pavraent  of  tlebt  by  insolvent  debtor  operated  as  assignment 747 

ATTAOHMBNTS— See  Assignments  for   Creditors,!;  Appeals,    14,   86; 

Affidavits,  1;  Bills  and  Notes,  21,  80;  Evidence,  45;  Damages,  17;  Ma- 
Jlcious  Prosecution,  7,  8— 

1.  pleading  must  disclose  name  of  creditor  in  whose  hands  money  is 

sought  to  be  attached ...  10 

2.  effect  of  fllin^  of  amended  petition  curing  defects  of  petition  upon 

which  at rachinent  issued 108 

8.  effect  of  execution  of  forthcoming  bond 100 

4.  rights  of  third  parties  acquired  before  filing  of  amended  grounds 

of  attachments 100 

5.  objecticm  to  sufficiency  of  traver.«e  of  grounds  of  attachment  too 

late  after  evidence  beard  and  attachment  discharized 148 

^.  right  to  brealc  open  and  enter  house  to  execute 468 

7.  mortgage   executed  with    fraudulent    intent,  if   not   ncct-pted    hy 

mortgagee,  not  a  disposition   of  property  with   intent   to  cheat, 
etc.,  creditors 406 

8.  insolvency  not  a  ground  for  attachment 406 

0.  mere  insolvency  no  ground  for 406 

10.  debtor  building  house  on  his  wife's  land  not  ground  for,  unless 

intention  to  defraud  creditors  exists 600 

11.  in  different  courts  against  one  defendant  on  same  grounds- judg- 

ment in  one  court  not  bar  to  action  in  the  others 686 

15.  assignor   of   note  before  maturity  can    not   sue  out  attachment 

against  obligors 686 

18.  lien  of  attachment  inferior  to  that  of  parties  who  are  subrogated 

to  vendor's  lien  in  cert-ain  cases ...    710 

14.  property  in  hands  of  one  party  not  subject  to  attachment  issued 

against  his  brother— no  fraud  shown 786 

16.  similar  grounds  of  attachment  against  same  defendant  in   two 

suits— judgment  discharging  one  attachment,  not  bar  to  other 

attachment 871 

16.  attiachment  Invalid  in  certain  case  because  of  collusion  between 

debtor  and  creditor  in  obtaining  it 049    C 
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17.  upon   ground   that  defendant  has   not  euffloient  property,  etc.,  to 

pay  plaintiff's  debt—evidence  of  what  the  property  sold  for  at 
public  Hale,  competent —  9C& 

18.  second   caiie  nonoerninfi;  atrachment  a^^ainst    certain   party  with 

same  evidence  in  record,  decided  as  first  appeal  was,  which  in- 

volved  the  same  que.stion 686- 

ATTORNEYS— See  Parties  to  Actions.  16— 

1.  authority  of  attorney  to  consent  to  default  judgment 46. 

2.  attorney's  authority  to  enter  appearance  of  client ISd 

8.  knowledge  of  attorney  concerning  fants  of  a  case  imputed  to  client.  16^ 
4.  there  is  a  prima  facie  presumption  that  an  attorney  has  authority 

to  prosecute  a  suit 174 

.   6.  this  presumption  not  rebutted  by  affidavits  filed  in  this  case 174 

6.  conveyance  by  insolvent  debtor  declared  an  asRignment  for  cred* 

i tors— reasonable  fee  allowed  attorney  filing  the  suit 3fl& 

7.  lien  for  fee  on  claims  for  unliquidated  damages— plaintiff's  right 

to  compromise  claim  without  consulting  his  attorney  491 

8.  lien  for  "fair  and  reasonable"  fee  in  such  case  exists  only  in  ab- 

sence of  agreement  as  to  amount  of  fee 491 

9.  attorney  for  defendant  has  no  lien  on  land,  a  claim  to  which  he 

defeats      . .  496 

10.  manner  of  weigh! nsr  evidence  concerning  reasonableness  of  fee —  971 
ASSAULT  AND  BATTER Y- 

1.  threats  and  abusive  language  U8ed   immediately  prior  to  assault 

and  battery,  a  part  of  the  res  gesia*— evidence 9BT 

2.  action  for  assault  and  battery— if  plaintiff  sought  and  brought  on 

d  I  fflcuUv  he  can  not  recover 92T 

AUCTIONEKKS- 

are  agents  of  both  vendor  and  purchaser 667 

BAIL— See  Sureties.  6— 

particular  bail  bond  void 687 

BAILM1<:NTS— S  e  Parlies  to  Actions,  6. 
BANKRDPTCY- 

1.  order  of  luinkrupt  court  dismlssiog  proceedings  In  certain  case  did 

not  re  invest  bankrupt  with  title  to  land 85ft 

2.  character  of  pronii«-e  necessary  to  constitute   new  promise  to  pay 

debt  discharged  in  bankruptcy 30& 

8    no  particular  form  of  words  essential  to  constitute  new  promise. . .  803: 
4.  jury  judges  of  fact  whether  new  promise  was  intended  by  debtor..  S^a 

6.  new  promise  must  l)e  made  to  creditor  or  his  agent 80a 

6.  wife  her  husband's  agent  to  receive  the  new  promise  in  a  particu- 
lar case 30a 

BANKS— See  Sureties,  10.  11,  ]2;  Mistakes:  Bills  and  Notes,  3— 

1.  surety  on  note  held  by  insolvent  national  bank  can  not  plead  as 
Ret  off  amount  principal  on  note  had  on  deposit  in  bank  at  time 
it  was  placed  in  receiver's  liards .        460- 

3.  insolvent  national  bank  in  receiver's  hands;  rights  of  all  parties 

governed  by  national  bi  nking  law 460 

8.  published  statement  of  ci  ndition  of  bank  signed  by  officers  thereof 
regarded  as  deliberate  re])iebentation  of  bank's  condition  made  to 
public Ml 

4.  liability   of  president,  when   such  statement  is   false,    to  one   to 

whom  he  sold  stock  In  !)nnk  on  faith  of  statement f81 

5.  such  false  statement  ic^juce'i  as  fraudulent  whether  nr  not  officers 

know  it  to  be  false  681 

6.  purchaser  of   stock   of   l-nnk  from    its   president  on  faith  of   such 

statement  entitled  to  iiave  contract  of  purchase  rescinded 681 

7.  recovery  of  usury  pai<i  to  nation •»!  I)anks 81* 

8.  forfeiture  of  int^^rest  bv  national  bank  by  charging  usury    81d 

BILL  OF  EXCEPTIONS-See  Appeals,  11- 

1.  should  state  evidence-  as  detailed  by  witness  and  not  affect  of  evi- 

dence   176 

2.  recital  in  bill  of  excepficms  that  witnpss  "proved"  cert-ain  facts. . .  176 
8.  instructions  not  considered   on  appeal,  unless  embraced  in  bill  of 

exceptions,  or  made  pirt  of  n-rord  liy  order  of  court 20& 

4.  bill  not  signed  or  cert  irlMl  liy  judge  not  considered 2QS 

6.  in  absence  of,  presumpti<ni  tlmr  evidence  authorizes  judgment 64& 

6.  if  tendered   in   time  and  court  takes  time  to  consider  it,  order 

should  so  state 664r 
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BILL  OF  EXCEPTIONS-Contlnued.  Page. 

7.  particular  bill  having  been  teudered  Id  tiaie,  considered  part  of 

record 654 

8.  should  (tlve  all  the  evideocn  and  not  sui'Stur.ce  of  It 830 

9.  where  hill  gives  only  substauce  of  evidence,  no  reversal   Ix cause 

verdiot  was  not  sustained  by  evidencf> 830 

10.  only  sufficiency  of  pleading  to  support  verdict  considered  on  ap- 

peal in  ab&enoe  of  bill  of  except  ious  760 

11.  in  absence  of  bill  of  evidence,  presumed  that  evidence  sustained 

verdict ..  b07 

BILLS  AND  NOTES—See  Estoppel,  2.  11;  Pleadings,  48;  Principal  and 
Agent,  7;  Paitles  to  Actions,  8;  Usury,  2— 

1.  note  held  to  be  renewal  of  lien  note  in  particular  case *C0 

2.  holder  of  not«  not  entitled  t<i  recover  cert«in  per  cent,  as  costs  or 

commission  for  collection,  notwithstanding  btipulatiun  in  face  of 

note 281 

8.  "due  bi:l,"  nlihnugh  signed  by  president  of  a  corporation,  the  ob- 
ligation of  the  ccjrporHtlc'D  and  not  of  its  president S27 

4.  alteration  of  note  by  Insertion  of  words  "negotiable  and  payable," 

etc..  a'ter  surety  signed  it,  without  his  consent 333 

5.  surety  relying  upon   such  alteration  as'  a  release,  has  burden  nnd 

nuisr.  pr«)ve  it    —  332 

6.  creditor  may  determiue  to  apply  payments  to  either  of  two  notes 

in  absence  of  any  direction  fmrn  dehtor  relating  thenMo 3*57 

7.  where  debtor  alleges  that  he  directed  payments  applied  on  particu- 

lar note,  burden  is  on  him  to  pr  ive  it 867 

8    not*  payable  in  labor— when  money  may  be  recovered  thereon 8«7 

R  what  discount  of  note  Is 478 

10.  when  note  is  acquired  i)y  barter  nnd  Wile ...     478 

11.  certain  transaction  by  a  bank  a  discount  and  not  a  barter  and  sale 

of  a  note ...  478 

12.  party  paying  note  for  maimer  has  cause  of  action  on  latter's  Implied 

promise  to  repay— five  years*  statute  of  limitation  applies  to  such 
action 589 

13.  note  materially  altered   by  holder  without   consent   of  maker,   is 

useless  for  any  purpose.    ..  635 

14.  adding  words  to  non  negotiable  note  tl  at  make  it  UFgoiinhle   is  a 

material  altHratlon— note  so  altered  void,  ev<  n   in   tho  hands  of 
innocent  holder     635 

15.  purchaser  of  negotiable  note  takes  it  at  his  peill  as  to  its  genuine- 

ness   635 

16.  assignment  of   note  without   rt course— guaranty   cf  genuineness 

implied  678 

17.  diligence  requin*d  of  assignee  to  entitle  him  to  ivrovpr  on  assign- 

or's iniplinl  prnarunty  of  genuinem  ss       ...     678 

18.  under  statute  note  may  be  pliictd  on  fooling  of  bill  of  exchange. 

although  word  *  negotial)Ie"  is  not  ust^d  in  it  68r? 

19.  certaiu  party  treated  as  innoovnt  piirchas<'i'  of  lilll  for  value         . .     iM>'2 
80.  note   payable   in    this   Stat«)   and  discounted    by  \n  nt?    of   inothiT 

State  not  nbic«d  on  footing  of  l>ili  (»f  exiihant-e  In  this  State  .  686 

21.  assignor  of  noV>  can  not  sue  out  attai  hinini   agaii  st  obligors  lie 

fore  its  maturity ...     6S6 

22.  mat-erial   alteration  of  note  without  consent  of  maker,  makes  it 

void      . .     . .  775 

23.  addition  of  place  of  payment,   whereby  it  Is  made   negotiable,  a 

material  al Iteration 775 

24.  but  if  maker  carelessly  leave   blanks  in   note  that  maybe  easily 

filled  up  hy  any  one,  he  can   not  avail  hiuihelf  of  the  altertfti<iii 
made  by  flliluK  of  such  blanks     •:75 

25.  when  note  i^  discounted  and  when  bought  by  bank 775 

26.  title  of   national  Imnk  to  note   not  alTected  l>y  usurious   rut-e  at 

which  it  was  discounted  776 

27.  possession  of  note  endorsed  by  payee  evidence  of  holders'  owner- 

ship and  right  to  sue 7V)0' 

28.  right  of  holder  of  note  as  collateral  security  to  sue  on  it— evidence.  7U0 
2W.  note  difConnt#*d  by  bank  of  another  St4»te,  not  thereby  placed  on 

footing  of  bill  of  exchange  In  this  State 871 

80.  assignor  of  note  before  maturity  not  entitled  to  attachment  against 

»""«•" 0igi,izedby(5bOgle 
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BILLS  AND  NOTES-GontiDued.  Page. 

31.  wheD  obligor  may  plead  Illegality  of  contract  or  oonsideratlon  of 

note,  although  it  is  in  hands  of  innooent  boMer 966 

33.  what  18  liability  of  indoraers  of  void  note 966 

33.  aoconinoodation  indorser  of  note  may  maint-ain  an  action  for  in- 
demnity   978 

BONDS-See  Gountiep,  4;  Sheriffs.  2,  8,  4,  5,  6.  8,  9,  16. 
BOUNDARY— See  Appeals,  44;  Evldenoe,  61— 

ohanoellnr's  Inct^tion  of,  sustained  by  weight  of  evidence 911 

BURDEN  OF  PROOF-See  Bills  and  XoteP,  6,  7;  Fraud,   3;  Libel,   4. 
8;  Negligence,  17,  64  — 

1.  parfy  alleging  special  consideration  for  not«  must  prove  it 8 

2.  the  mere  admission  by  railway  company  of  the  injury  to  passen- 

ger does  not  put  burden  of  proof  on  it 44 

3.  burden  on  defendant  in  certain  case    47 

4.  on  plaintiff  in  particular  case  to  prove  willful  neglect  as  well  as 

injury  l)y  railroad 73 

5.  plaintiff  voluntarily  assuming  burden  not  prejudiced  by  instruc- 

tion that  burden  was  upon  him ...  96 

6.  having  lieen  voluntarily  assumed   by  defendant,  be  can  not  com- 

plain that  instruotlong  placed  burden  upon  him 302 

7.  when   dnfendant  pleads  want  of  consideration   and  fraud   in   the 

execution  of  a  note,  the  burden  is  on  him 321 

8.  failure  to  allow  burden  of  proof  to  party  entitled  thereto  a   re- 

versible error,  although  ca<:e  was  submitted  to  jury  without  argu- 
ment    321 

9.  defendant  having  voluntarily  assumed   burden   of  proof  can   not 

complain  of  Instructions  placing  it  upon  him S23 

10    on  defendants  to  prove  that  they  aot^'d  for  a  corporation  and  not 

for  a  partnership  composiMl  of  themselves    543 

11.  on  defendant  to  nhow  contributory  neglect  of  plaintiff 715 

13*.  (m  plaintiff  whi-n  defendaut  merely  traverses  allegations  of  peti- 
tion   739 

18.   (in  defendant  tn  sliow  contributory  neijligpnce 829 

14.  not  proper  in  civil  cnst^   lo  instruct  jury  that  the  burden  of  proof 

H  on  oj  e  piriy  <»r  the  o'her 830 

15    "11  n.iTtv  who  would  Im»  dcfHated  if  no  evidence  were  heard 831 

CARRIKUS— S.r  KailioMds,  Vi,  14,  15,  43,  44— 

1.  cirrier  not  likhli*  !)•  v«>nd  terminus  («f  own  line  except  by  contract 

in  thjit  .'flfof. 496 

2.  con  tract  of  carrier  s  Ipulating  against  liability  beyond  its  own 

linHvalul     496 

3.  liable  for  rnilure  tn  di^liver  goods,  although  evidence  fails  to  show 

which  of  two  rnrs  they  were  shipped  in   639 

4.  Imbllity  bnoynd  Irs  juvn  lines  in  c«'rtain  case 637 

5.  <!onr.nict  liinitlitg  ibibillry  for  loss  from  specified  risks  in  carrying 

livr^  srool;.  ponsrrue<i ^73 

fi  rarrlnr  wt-kinji  to  fxoiis«»  delay  in  delivery  of  the  live  stock,  on 
(rr.Mind  of  a  mob  or  strike,  must  allege  the  mob  or  strike  was  not 
caused  hy  ii's  negl»'ct 974 

7.  carrier  of  live  stock  must  exercise  proper  care  and  skill  in  trans- 

porting and  deliver  in  due  time        —    ..  461 

8.  unusual  and  unreasonable  delay  in  delivery  of  live  stock  sufficient 

to  establish  prima  fncie  case  of  negligence,  when  unexplained  ...  461 

0.  risht  to  require  written    notice  of  claim   for  damages  resulting 

from  such  delay,  waived  by  carrier 461 

10.  duty  of  shipper  to  (rive  notice  to  carrier  and  its  employes  of  dan- 

gerous character  of  combustible  or  explosive  goods  deliver^  for 
shipment        686 

11.  duty  of  shipper  to  brand  package  containing  explosives  ao  as  to 

apprise  emph.yes  of  carrier  of  danger— liability  to  employes  for 

failure  to  so  brand  package 626 

CERTIFICATE-See  Mortgages,  8;  Evidence,  96. 

CHAMPERTY— See  Devise,  a,  8,  4,  19;  Adverse  Possession,  6;  Infants. 
2:  Contracts,  16— 
statute  concerning  champerty  does  not  apply  to  purchasers  at  judicial 

sales 682 

CLAIM  AND  DEL1VI2RY- 

1.  description  of  property  in  pleadings  In  action  of 660 

2.  fact  that  stone  has  been  hauled  from  quarry  to  a  depot  does  not 

so  change  it  as  prevent  owners'  recovery  of  it 660 
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t;LERTCAli  MISPRISION-  Page. 

1.  judgmeDt  drawinfK  interest  from  September  8  instead  of  December 

8,  a  olerical  misprision  .     .  548 

2.  no  reversal  for  b«fore  motion  below  to  correct 543 

€LERK'S  CERTIFICATE- 

the  srantor  acknowledged  mortgage,  etc.— grantors'  signature  made 

by  making  martc  and  no  nttestlDg  witness 958 

ULERK  OF  COURT  OF  APPEALS - 

right  to  charge  fee  f«>r  copy  of  record,  where  original  record  and  not 

nopv  is  furnished  pnrty 400 

COMMISSIONERS- 

1.  have  authority  to  hear  proof  under  order  of  reference  concerning 

issue  not  made   by  pleading  at  the  time  ortler  of  reference  was 

made 641 

a    presumption  is  that  commifssioner  gave  notice  of  time  and  place 

of  his  sittings  as  required  by  order  ..  641 

8.  report  of  settlement  of  partnership  accounts  should  Ftate  account 

hy  iiems  and  nnt  in  srros-^ 783 

4.  but  if  report  states  curb  accounts  in  sross.  exceptions  thereto  as  a 

whole  and  iiot  by  items  m»y  be  suflficient 788 

COMPROMISE- 

1.  comproniis!e  among  heirs- rHlMa«e  of  nhilni  to  property 48 

2,  conslderntion   necepKiry  lo  8npi»ort  |ronilsi<  of  creditor  to  accept 

rrom  debior  lesR  than  entire  debt 439 

CONDITIONS- 

when  precedent  rtnd  wh»»n  subsequent  to  VHStln^  of  estate     841 

CONDITIONAL  SALICS— See  Mortgages,  4,  6;  Si«l«8  of  Personal  Prop- 
erty. 10. 
COXFESSTONS— S  o  Evidence.  3ft,  40,  63,  in,  64. 
CONFLICT  OF  L  \W— S-h  Contrrtcts,  ai ;   Injunciion,5    Ral'roads.  63- 

1.  death   by  willful  netrlei  t   of  railroad   in   another  Staru-right  of 

widow  to  sue  in  this  State 902 

2.  contrnnt  to  pny  attorney's  fee  as  well  as  interest  on  a  note,  en- 

forood  in  ihls'Stnte,  if  valid  in  the  State  where  made 922 

CONSIDERATION— See  Compromise,  2:    Deeds,    15;   Frauds,   Statute 
of.  6.  17;  Evidenc-*,  56;  Mortgages.  17;  Usury.  5.  6— 
1.  execution  of  not<^  by  maker  upon  intyee's  i)roniise  to  rFsign  note 
to   maker's  children,  a   siiflficlent   consideration  for   the  ai^f^ign 
ment.  although  payee  retained  possession  of  the  note  ..     373 

■2.  consideration  moving  frotn  one  party  sutlicit  nt  to  uph«Od  contnict 

with  third  party 273 

8.  failure  of 444 

4.  for  particular  note  executed  by  a  father  to  his  daughter,  valuable 

and  sufficient 793 

CONSPIRACY— See  Criminal  Law.  40.  41.  42— 

what  a  criminal  conspiracy  to  defraud  Is 422 

CONSTITUTIONAL  LAW— See   Iiidirtment.  6:   Interstate   Commerce, 
1,   2.    3;    Municipal   Corporaiiuns.  6,  6,  7;    Municipal    Taxaiiun,   2,  3; 
Trustees  of  Jury  Fund,  2.  3— 
1.  act  prohibiting  use  of  barbed  wire  fence  on  public  Lighwoy  con- 
stitutional ...  ...     461 

8.  legislatnre,  for  protection  of  public,  may  regulate  the  mode  of  use 

and  enjoyment  of  private  prr  perty ...  461 

B.  certain  act  of  legislature  never  properly  presented  to- governor  for 

approval  or  veto —  609 

4.  bill  never  became  a  law,  although  not  returned  to  legislature  by 
governor  witbiu  ten  days  after  delivery  of  it  to  him.  in  particu- 
lar case ...     509 

^.  section  1,  chapter  67,  General  Statutes,  not  unconstitutional 517 

6.  land  of  citizen  can  not  be  taken  for  pnrpngn  of  openintr  a  county 

road  without  previous  compensation  made  to  him  therefor 603 

7.  judgment  of  county  court  that  county  pay  such  citizen   certain 

sum  for   his  land  not  equivalent  to  actual  compensation  .  603 

9.  act  converting  district  school  into  free  gradid  school,  and  direct- 

ing payment  of  common  school  fund  to  the  latter,  constitutional.  631 
0.  act  re«juiring  watchmen  at  crossing  of  particular  public  road  and 

railroad,  valid 7P2 

10.  charter  of  city,   regularly  passed  and  approved,  valid,  whatever 

may  have  influenced  legislature  to  enact  it .^ 8|7 

Digitized  by  VjOOQ IC 
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C0N3TITUTrONAL  LAW— Continued.  Piige, 

11.  afr^^r  p'-«Miiu]f?at!on  of  ConstUutioD  of  1891,  grand  Jury  oould  oon- 

Ri^c  uf  only  twelve  persons 820,  8St 

13.  Hffht  of  eminent  domain  can  be  exercised  only  to  promote  public 

interests 8S& 

13.  fipccinn  1,  article  2,  chapter  04,  General  Statutes,  unoouRtitutional.  8S& 

14.  special  act  to  remove  disability  of  infancy  of  a  married  woman 

valid    ..  90(1 

15.  authority  of  Const iturional  Convention  of  1890  to  amend  Constltu- 

tlun  After  its  ratification  by  the  people 98& 

16.  Constitution  of  1891  as  so  amended  recognized  as  valid 933. 

17.  title  of  certain  act  misleading 871 

18.  net.  imposing  tax  on  town^r  benefit  of  entire  school  district  in 

which  it  is  located,  unconstitutional 871 

19.  orphans'  home  renders  public  service  and  exemption  of  its  prop- 

err  v  from  taxat ion  is  constitutional 88  6 

CONSTRUCTION  OF  STATUTES— 

rule  of  cdustruotion  of  penal  statute  617 

CONTKMPT-See  Injunctions.  8- 

1.  power   to   punish    by    proceeding   for   contempt   inherent   in   all 

Cdii rts 63^ 

2.  two  classHfi  of  contempt -civil  and  criminal        5S& 

'S.  when  ap()eA]  lies  from  judgment  punishing  for  contempt 6Sd 

4.  what  art*  civil  contempts— what  criminal  contempts 9^& 

6.  refusal  of  jailer  of  one  county    to  ohey  order  of  court  of  another 

county  a  criminal  contempt        9S5> 

6.  a  crliiiinHl  conteiii])t   U  a   misilemeanor— clerk   of  applelate  court 

can  not'  grant  i\x^  appi*al  from  judgment  imposing  fine  for  such 
contein])t ...  92& 

7.  refiifliil  to  obey  void  ordor— judgment  punishing  such  refusal  as  a 

contonint.  V('»lrl  ...         92R 

CONTINU.ANCE-See  Wills.  14- 

1.  nor  granted  when  no  elTfirt-  shown  to  secure  attendance  of  absent 

wiMh'Hses— insufTicient  afTidavit    18ft 

2.  refus-il  to   grant   continuance   to   defendant   ground  of   reversal, 

when  ...  1S& 

3.  granted  because  of  absence  of  attorney  in  criminal  case  in  certain 

oaRea 189 

4.  afli^lavir.  for.  must  state  fnct.8  aliseut  witnes«Nts  will  prove 14d 

5.  what  alTldavit  for  in  criminal  case  must  show 80& 

6.  in  criminal  case  not   aliowe<l   for   hbseut   witness   who  is  out  of 

State  and  not  served  wltli  summons    846 

7.  on  account  of  absent  witness— how  diligence   to  procure  attend- 

aniie  must  bi»  shown 61ft 

8.  defendant  in  criminal  case  should  present  all  his  grounds  for  con- 

tinuance in  one  motion— if  he  makes  several  successive  motions 
court  may  impose  conditions  upon  hlni .......  6ia 

9.  shouhi  have  tieen  granted  defendant  indicted   for  murder   in  par- 

ticular c.ij-e 6P& 

10.  witnesses  for   C<»tnmnwealth   aitd   ncnised  having   proved   all  the 

faors  that  ailidavit  for  continuaure  stared  aliment  witnesses  would 
prove,  accused  was  not  prejudiced  by  failure  to  grant  a  con  tin- 
unnce         76ft 

11.  d.'fendant  in  pirtinular  case  not   prejudiced  by  failure  to  grant  a 

nonrinuanci',  or  to  admit  as  true  statement  of  affldavitr  for  con- 
tinuance  840 

12.  refusal  of,  not  a  reversible  error  when  evidence  heard  is  not  con- 

tained in  transcript    928 

13.  refusal  of,  no  reversal  when  no  exception  was  taken  to  such  refus 

al  and  no  motion  for  new  trial  was  made  988. 

14.  no  dilivrence   shown   to  procure  testimony  of  absent  witness  in 
particular  Ciise 941 

15.  not  indispensable  pre  requisite  to   right  of  otmtinuance  that  affi- 

davit should  show  diligence- it  maybe  shown  by  subpcena  oo 
file  in  oa^e  with  officers  retuin  there^m         —  876 

16.  ahsr^ncrt  of  witnesses  whose  evidence   is  merely  onmulatlTe,    soffl- 

nl^nt  to  authorixe  continuance  when  question  is  one  of  identity..  89d 

17.  subpaMia  for  witnesses  In  adjoining  county  placed  in  sherifl's  hasda 

one  week  before  trial,  sufficient  diligence ^^^..  40aT 
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OONTRACTS-- See  AssigDments  for  OrPditorB,  2;  Banks,  1,  8,  4;  As- 
Biftnments,  1,  2;  Bills  and  Notes,  12;  Gnu  fliot  of  liBW,  2:  Descent  and 
DistribntioD,  2;  Evidence,  78,  84;  Frauds,  Statute  of,  U,  17,  18;  Gam- 
ing, 1;  Insurance,  18,  80;  Mistake,  4;  Mortffii^,  17;  Quantum  Meruit; 
Railroads,  88;  Sales  of  Personal  Property,  5;  Vendor  and  Vendee  14, 
16—  Page. 

1.  obtained  by  misrperesentation  set  aside 5 

2.  set  aside  for  inadequacy  of  price  and  other  olcrumstances  showing 

undue  influence 20 

8.  party  can  not  claim  advantages  and  repudiate  disadvantages  of  con- 
tract             96 

4.  owner  liable  for  board  of  horse  left  at  livery  stable  without  his 

knowledge  in  this  case 148 

6.  contract  of  sale  of  colt  thereafter  to  be  procreated  by  the  breading 
of  a  mare,  passes  no  title  to  the  colt 238 

6.  sale  of  mare  passes  title   to  her  unborn  colt 288 

7.  does  contract  for  lease  of  mare  for  purposes  of  keeping  and  breed- 

ing her,  lessee  to  retain  colt,  vest  title  in  lessee  to  celt  thereafter 
procreated 284 

8.  contract  of  infant  slaves  void,  because  of  their  infancy  and  bond- 

age    248 

0.  measure  of  damages  for  failure  to  deliver  telegram— what  dam- 
ages are  too  remote 256 

10.  gift  of  property  by  married  woman  is  a  contract  and  void,  unless 

she  has  power  to  contract  as  a  feme  sole 278 

11.  power  of  wife  to  contrnct  under  particular  ante-nuptial  oontrnot. .  274 

12.  particular  contract  did  not  require  parry   to  it   to  use  all   poftsibln 

means  to  perform  work  undertaken,  but  only  to  use  energy,  skill 

and  sound  judgment 288 

IS.  void,  unless  mutually  binding 339 

14.  executory  contract  of  sale  of  land  not  enforceable  unless  mutually 

binding  on  vendor  and  vendee         889 

15.  vendor  receiving  written  proposition    of  purchaFe.    which   he  ac- 

cepts by  written  endorsement  thereon  can  not  enforce  sale  when 
he  has  retained  both  proposal  of  purchase  and  the  acceptance  of  it 
i o  his  own  possession  889 

16.  employment  hy   litigant  of  agent  to  engage  attorneys  and   look 

after  suit  not  uhampei tous  584 

17.  husband's  note  held   by  wifi^  delivered  to  husl'and  upon  his  agree- 

ment to  devise  value  thereof  to  wife— such  contract  valid  and 
binding    595 

18.  contra<-t  of  sale  of  portnrr.-ihip  land  by  surviving  partner,  enforced 

in  particular  Cjis*' 608 

19.  particular  contnict  between  railroad  and  its  employe  void  bceause 

against  public  policy    781 

20.  between  heir  apparent  and  ancestor  by   which  former  releases   all 

claim  in  ancestor's  estate*  hi  tiding         837 

21.  to  pay  attorney's  fee  in  addition  to  interest— enforced  in  this  State 

if  valid  in  Sr.Hte  where  niadH        879 

22.  made  by  letters— general  r.ulo    to    determine   locus  contractus  in 

suchcse 927 

23.  ntmrraots  concerning  ganihlins  in  futures  void  and  embraced  by 

sect'on  I.  article  1.  chapter  47.  General  Statutes 965 

24.  auction* er  ng.'nt  of  Imth  vendor  and  purchaser 667 

25.  failure  of  purchaser  of  land  at  public  auction  to  comply  with  bid 

—damages..  ...     667 

26.  purchaser  of  lai  d  at  publ'c  auction  not  released  in  particular  case 

by  reason  of  mortgage  on  land  purchased 667 

27.  real  estate  agent  entitled   to  commission  for  securing  purchaser, 

although  sale  is  not  consummated 682 

28.  construction  of  particular  contract  to  deliver  ice  in  car  load  lots  ..  688 

29.  when  construction  of  contract  controlled  hy  a  custom 684 

80.  counsignor  of  goods  tn  old  firm  receiving  notice  of  its  dissolution 

and  dealing  with  new  Arm  concerning'  his  goods— original  firm 

not  liable  for  value  of  goods 927 

31.  stipulation  in  building  contract  that  engineer's  estimate  Fhall  be 

conclusive,  enforced    429 

CONVERSION-See  Pleadings,  i2;  Wuiehousemen,  8;  Joint  Owners,  2, 
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CONVEYANCES -See  HusbaDd  and  Wife,  7,  8,  15,  20;  Deeds-  Page. 

1.  what  nndne  influence  exercised   by  wife  will  authorize  setting 

aside  of  conveyance  by  husband  to  her 849 

2.  evidence  concerning  mental  capacity  of  grantor  being  conflicting, 

judgment  of  cbaocelior  will  be  afBrmed 819 

8.  particular  deed  was  an  executed  conveyance  by  a  married  woman 
—not  an  executory  contract  to  convey 868 

4.  limitation  In  habendum  determines  estate  conveyed  although 
granting  clause,  by  implication,  conveys  fee  simple  estate 909 

6  "children"  not  construed  to  mean  "heirs"  in  particular  convey- 
ance  909 

6.  conveyance  in  consideration  of  support  of  grantor's  daughter— ven- 
dee to  pay  her  a  certain  sum  if  she  became  ''diRsatisfled^and  left 

him— marriage  of  daughter— construction  of  the  deed 979 

€0RPORATrON\S-See  Taxation,  17,  18,  20,  88;  Evidence,  64- 

1.  power  to  contract  to  promote  purpose  of  creation 6 

3.  particular  "due  bill'' although  signed  by  president  of  a  corpora- 

tion, the  obligation  of  the  corporation  and  not  of  its  president . ..  337 
8.  may  he  indicted  for  commission  of  certain  crimes 468 

4.  directors  of  corporation,  orgnnlzed   under  chapter  66.  knowingly 

Incurring  Indebtedness  in  excess  of  limit  prescrll)ed  by  articles  of 

incorporation,  guilty  of  "Intt'ntiona)  fraud"  639 

6.  personal  linhlllty  of  director  for  such  indebtedness  above  the  limit.  689 

6.  facts  that  debts  are  secured  by  mortgage,  and,  therefoiv,  of  record, 

no  defensH  for  such  directors 639 

7.  director  of  turnpike  company  not  entitled  to  judgment  against  it, 

si'ioe  he  executed  botid  to  county  that  road  should  be  completed 
without  any  debt  against  it 637 

8.  aurhority  to  purchase  its  own  stock  and  sell  it  again 660 

7.  no  fraud  on  part  of  directors  In  sale  of  stock  of  corporation 660 

COSTS— See  Clerk  of  Court  of  Appeals- 

1.  taxation  of  costs  by  clerk  sulgect  to  revision  and  correction  by 
court 400 

a.  motion  to  correct  taxation  of  costs  in  Court  of  Appeals  being  over- 
ruled, order  overruling  mofiou  couclusive  as  to  costs 400 

8.  wlien  appellant  may  be  required  t)  jriv»»  security  for 681 

4.  error  pn^judicial  to  ap|)elliint  not  Pccurpd  by  or  for  benefit  of  ap- 
pellee-costs on  appeal  dlvitiiMi  lietween  parties 648 

6.  costs  on  appeal  denied  appellto  liecaiise  of  action  of  his  counsel  in 

retaining  record  and  thus  delaying  determi nation  of  appeal 643 

COUXTKKCLAIM-See  Gaming,  8- 

note  executed  to  pay  for  worthless  goods  fraudulently  represented  to 
lie  valuable— in  suit  on  note  value  of  goods  as  represented,  pleaded 

as  oount4»n<lHlm 176 

COUNTIES- See  Taxation,  14,  15,  16;  Parties  to  Actions,  15— 

I.  when  lialile  in  damages  for  injury  lesuUIng  from  negligence 679 

tf.  payment  of  creditor  of  county  by  order  on  sheriff— diligence  re- 
quired of  creditor  in  prosec ji  ing  shoriff 788 

8.  liability  for  work  done  on  public  county  roads 784 

4.  di^lRioi)  of  county— re- issue  of  bonds  as  a  compromise— liability  of 

each  parr  of  county  after  the  division 891 

COURTS,  POLICE- 

autlioritv  of  police  judare  of  a  town  to  collect  fines 826 

COUNTY  (X)URT— See  Taxation.  14,  15- 

1.  power  tt)  pay  debts    of  court 738 

9.  may  order  removal  of  gates  from  across  public  road 788 

8.  right  to  sue  ounty  court-mandamus    891 

COUNTY  JUDGE-See  Sureties,  17,  18. 
COURTS- 

jurisdictlon  of  June  term  of  Marion  Circuit  Court 430 

CRIMINAL  LAW-See  Appeals.  41,  4JI,  60.  61,  55;  Aiders  and  Abettors; 

Continuance:  Evidence,  47,  48,  94,  96.  Deadly  Weapons,  1.  2;  Forgery; 

Indictments;    Instructions,  9,  11.  12;  Limitation,   6,   7:  Husband  and 

Wife,  12,  13;  Malicious  Prosecution,  1,  2,  3,  4,  6;  Prejudicial  Krror,  1; 

Practice  in  Criminal  Cases— 

1.  instructiims  concerning  manslaughter  proper  in   particular  oaae 

and  verdict  sustained  hy  evidence 17 

2.  instructions  not  %o  give  undue  prominenoii  to  any  facta 17 

-8.  ** unlawful  forcing  of  dl/Boulty*'— meaning  of .^^ 51 
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CRIMINAL  LAW-Continued.  Page. 

4.  change  of  venue— right  of  grand  jury  of  county  to  which  case  1b 

transferred  to  Indict  defendant 79> 

6.  accused  guilty  of  murder  when  he  shoots  one  person,  thinking  that 

he  is  another 7^ 

6.  verdict  of  guilty  not  contrary  to  evidence  in  particular  trial  for 

mrrder —   195. 

7.  reference  to  other  murder  trials  in  same  county  an  improper  argu- 

ment to  jury  by  prosecuting  attorney 196 

8.  such  improper  argument  not  pn^judlcial  in  this  case 195 

9.  no  instruction  proper  concerning  a  conspiracy  which  the  evidence 

wholly  fails  to  establish 217 

10.  citizens   may  use   nrcps*ary  force  to  disarm   drunken,   dangerous 

mnn,  who  is  recklessly  shooting  at  people  he  meets  ...  ...     217 

11.  per.«?on  may  plead  self  defense  when,  in  attempting  to  disarm  such 

person,  he  is  compelled  to  kill  him  to  save  his  own  life 217 

12.  instruction  that   iury  must  bo  satisfied   by  preponderance  of  evi- 

dence that  defendant,  charged  with  murder,  was  insane,  etc.,  not 
erroneous 805 

13.  to  reduce  homicide  from  murder  to  manslaughter,  the  provocation 

for  the  crime  must  l>e  considerable,  not  merely  trivial f 05 

14.  definition  of  involuntary  manslaughter 818 

15.  instruction  emphasising  and  pointing  out  to  jury  particular  facts 

proved,  erroneous 8ia 

16.  drunkenness  of  defendant  when  crime  was  committed— effect  of. .,  8ia 

17.  instructions  concerning  manslaughter  and  self  defense  should  have 

been  given  in  particular  case 818 

18.  penal  statutes  must  he  strictly  construed 841 

19.  unless  advertisement   of  lottery  shows  where   its   tickets  may  be 

bought  in  this  State,  it  is  bad 841 

20.  defendant  not  prejndicHd  in  particular  case  by  failure  to  grant  him 

a  continuance  to  which  he  was  entitled  848 

21.  defendant  having  caused   difficulty  and  killed  deceased,  guilty  of 

manslaughter  beyond  all  doubt 846,  850 

22.  such  defendant  not  prejudiced  by  instruction  that  if  he  ''brought 

on  the  trouble  l»y  his  own  wrong,  he  was  inexcusable*' 846 

28.  averment  of  particular  time  of  fir^t  marriage  In   indictment  for 

bigamy,  immaterial 847 

24.  agreement  to  commit  murdor  may  he  proved  against  two  jointly 

Indicted  for  murder,  although  no  conspiracy  is  charged  in  indict- 
ment      859 

25.  when  abettor  is  guilty  of  murder,  and  when  of  manslaughter 859 

26.  reckless  shooting  into  a  crowd  of  people— presumption  as  to  malice,  872 

27.  selling  liquor  on  Sunday  not  a  selling  without  license 896 

28.  averment  in  indictment  for  selling  liquor  without  a  license  that 

sale  was  made  on  Sunday  mere  surplusage— proof  of  sale  on  any- 
day  authorized  a  convicticu 897 

29.  common  law  punishment  for  maintenance  of  a   public  nuisance 

still  in  force  in  this  State 898 

80.  place  of  sale  of  liquor— when  and  where  title  to  liquor  passed 899 

81.  error  to  instruct  jury  to  find  defendant  guilty  if  they  had  a  doubt 

as  to  which  one  of  two  oounties  sale  of  liquor  was  made  in 899 

82.  loss  of  right  of  self  defense  by  aggressor  in  difficulty 4C0 

88.  when  defendant  luay  he  punished  by  Imprisonment  for  nonpay- 
ment of  a  fine 398 

84.  forfeiture  of  license  on  being  indicted  and  oonvlcteil  for  keeping 

open  saloon  on  three  different  Sundays 40S 

86.  no  fine  can  be  imposed  in  such  case 408l 

86.  sufficiency  of  indictment  charging  that  party  has  been   indicted, 

tried   and   convicted   three  times  for  keeping  a  saloon  open  on 
Sunday 40a 

87.  false  swearing  a  statutory  offense  distinct  from  perjury 404 

88.  OD   indictment  for  false  swearing,  grapd  juror  not  permitted  to 

st-ate  evidence  of  accused  before  grand  jury 404 

89.  party  guilty  as  principal  if  forgery  was  committed  by  bis  procure- 

ment and  in  his  presence 41ft 

40.  what  is  a  criminal  conspiracy— overt  acts  not  necessary  to  con- 

summation of  offense 48S^ 

41.  indictment  defective  because  offense  not  stated  in  "ordinary  and 

concise  language*' 42& 


14  IKDEX. 

CRIMINAL  LAW-ContiDued.  Pftge. 

42.  IndiotmtfDt  for  "conspiracy  to  defraud  a  mnDloipal  corporation," 

etc.,  neoessary  averments 488 

48.  what  is  such  provoking  of  dIflBcultyas  will  take  away  from  aggrefl- 

sor  his  right  to  plea  of  self  defense 440 

44.  relatives  of  deceased  may  employ  attorneys  to  assist  In  prosecution 

of  accused ...  44A 

46.  particular  argument  of  prosecuting  counsel  sufficiently  unfair  to 

authorize  reversal  of  juagment 446 

46.  joint  indictment  alleging  in  irs  different  counts  that  each  defend- 

ant was  guilty  of  murder  as  principal,  with  others  as  aiders  and 
abettors,  charges  only  one  offense;  all  may  be  convicted  as  prin- 
cipals   ...466 

47.  judgment  imposing  death  penalty  need  not  direct  sheriff  to  erect 

inolo8ure  to  execute  it 466 

48.  corporation  may  be  Indicted  for  crime,  as  for  permitting  gaming 

on  its  grounds 468 

49.  defacing  brands  of  logs  on  Kentucky  river;  how  brand  of  owner 

must  be  renorded  647 

60.  fluffloiency  of  indictment  for  defacing  of  such  brands 547 

61.  word  "murder"  written  at  top  of  paper  containing  instruction 

concerning  murderer  not  prejudicial  to  accused 671 

63.  in<)truotion  that  plea  of  insanity  must  be  proven  "to  the  satisfac- 
tion ' '  of  the  jury,  improper      618 

63.  when  motion  in  arrest  of  judgment  should  be  sustained 666 

64.  essential  averments  in  indictment  for  false  swearing 666 

55.  malicious  cutting  of  wife  by  husband 668 

56.  evidence  of  previous  assaults  by  husband  upon  wife  competent  to 

prove  malice  at  time  of  such  cutting  . .  668 

67.  rohberj  of  two  persons  at  same  time  constituted    two   distinct 

offenses 748 

68.  verdict  convicting  of  munier  sustained  by  evidence         810,  814 

69.  self- defense— threats  and  hostile  demonstrations  of  a  deceased—in- 

structions     810 

60.  creiiihilir.y  of  witnesses  and  guilt  or  innocence  of  accused,  ques- 

tions for  jury 814 

61.  instruction  improper  that  jury  may  credit  or  discredit  witnesses, 

etc 814 

63.  under  Constitution  of  18U1,  verdict  based  on  indictment  found  by 

grand  jury  of  16  must  set  aside  820,  881 

63.  verdict  of  guilty,  being  susttUned  by  some  evi  lence,  will  not  be 

disturbed  on  appeal 8S9 

61.  preflumption  that  special  term  of  court  was  regularly  called  840 

65.  right  of  father  to  defend  son  and  of  son  to  defend  father— instruc- 

tions  868 

66.  what  malice  is 884 

67.  arson -what  Is.  determined  by  common  law  in  this  State 894 

68.  allegation    that  act     was   "feloniously     and     willfully"    done— 

"feloniously"  embraces  "raaliol'iualy"  894 

69.  particular  indictment  not  suftlcient  to  chnrirf^  offense  of   burning 

of  dwelling  house  that  was  oiHiupit^i  a»  a  residence  ...  894 

70.  loser  at  unlawful  game,    by  donipelling  winner    to  restore  the 

money  lost,  not  guilty  of  robl)ery 916 

71.  obtaining   money    by   false   pretenses— false  statement    by   bank 

oflioer  of  its  condition 990 

72.  not  always  essential   to  such   offense,  that  iK)ssession  of  money 

should  lie  obtained  by  the  false  pretense 980 

CROSS  PETITION-See  Pleadings,  49- 

defendant  in  suit  on  negotiable  note  by  indorsee  can  not.  by  croas 
petition,  assert  claim  against  payee  on  ground  that  note  was 
usurious 786 

CURTESY- 

1.  husband  not  entitled  to,  in   land  devised  by  others  by  his  wife, 

who  was  a  feme  sole 786 

2.  husband  entitled  to,  in  land  held  by  wife  as  her  separate  estate 768 

8.  particular  devise  of  land  to  wife  deprived  husband  of  all  interest 

therein,  including  curtesy 768 

CUSTOM— See  Contracts,  29. 
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CY-PRES— See  Devlaea,  20.  Page. 

Damages— See  contracts.  0;  NniaaDoe,  1;   PlettdlDss,  44,  58,  69;  Bail- 
roads,  8;  sales  of  Personal  Property,  1,  3,  8;  Telegraph  Companies,  8,  4~ 

1.  award  of  jury  held  not  to  be  excessive  foi  pollution  of  a  spring  ..    270 

2.  measure  of  damage  for  pollution  of  spring 270 

8.  actual  damages  sustained  by  pollution  of  water  of  a  spring  may  be 

recovered 269 

4.  in  such  action  evidence  as  to  other  springs  and  cisterns  on  plain- 

tiff's land,  of  which  he  had  the  use  at  the  time  of  the  pollution, 
Is  admissible 269 

9.  punitive  damages  allowed  if  parfy  moved  division  fence  by  force 

and  against  protest  of  plaintiff 808 

^.  measure  of  damages  for  unlawful  entry  and  upon  detention  of  land  437 

7.  punitive  damages  allowed   under  section   8,   chapter  57,  General 

Statutes;  compensatory  damages  only  under  section   1   of  said 
chapter 474 

5.  t2.5<H)  verdict  for  injury  to  hand  not  excessive 493 

9.  $l,iHX)  verdict  for  permanent  injuries  to  man  40  years  old  not  ex- 
cessive    494 

10.  for  breach  of  warranty  in  sale  of  seed— measure  of 692 

11.  owner  of  adjoining  property  injured  by  operation  of  brewery  has 

right  to  recover  damages 590 

12.  f2o,ii00  for  personal  iniuries  excessive  as  compensatory  damages. . .  627 

13.  failure  of  purchaser  of  land  at  public  sale  to  comply  with  terms  of 

bid— measure  of  damages 668 

14.  measure  of  damages— prospective  profits    688 

15.  $350  not  excessive  damages  for  wrongful  ejectment  from  passenger 

car 687 

16.  for  wrongful  ejectment  from  cars— verdict  for  ffiT.O  not  exces.(«ive  . .  738 

17.  measure  of  damages  for  wrongful  seizure  of  property  under  attach- 

ment  786 

18.  for  diversion  of  stream  of  water  from  natural  channel— measure  of 

damages  ... 7'8 

19.  only  damages  claimed  in  petition  can  be  recovered I ^2 

SO.  plaintiff  struck  in  abdomen  and  knocked  down— verdict  for  |1,0(.Q 

not  excessive  damages SIO 

31.  measure  of— for  failure  of  railroad  to  furnish   cars  to   trunsporc 

freight 832 

S3,  verdict  of  112,500  damages  for  injuries  by  willful  neglect  of  rail- 
road, not  excessive 862 

28.  $16,000  for  loss  of  life  by  willful  neglect  of  railroad,  not  excessive 
verdict  In  certain  case 902 

84.  measure  of,  for  failure  of  railroad  to  locate  depot  and  sIiIh  track  on 
right  of  way  conveyed  to  it  In  consideration  of  its  ugnement  to 
do  so • 967 

86.  measure  of  damages  for  breach  of  contract 687 

DEADLY  WBAPONS- 

1.  deadly  weapon  defined 162 

2.  rtK5k  may  be  a  deadly  weapon  162 

DEBTOR  AND  CREDITOR- See  Assignment  by  Operation  of  Law,  1— 

1.  debt  due  by  feme  sole  exttnugished  by  marriage  with  the  creditor.    89 

2.  such  a  debt  can  not  be  revived  to  the  husband  by  any  judgment  of 

divorce : 89 

DECEDENTS'  ESTATE— See  Actions,    1 ;  Evidence,    79,   84;    Executors 

and  Administrators,  16;  Negligence,  20;  Remainders,  4,  5;  Taxntlon— 

1.  right  to  object  because  of  failure  to  verify  claim  and  make  demand 

waived  by  tiling  answer 98 

S.  widow,  who  was  executrix,  having  consumed  decedent's  personal 
estate,  charged  with  debt  against  the  estate 177 

8.  decedent's  sons,  having  managed  his  farm  in  his  lifetime,  requited 

to  settle  as  his  agents  after  his  death 192 

4.  what  proof  of  claim  against  decedent's  estate  must  show 468 

tS.  agreement  of  creditors  that  certain  party  shall  cultivate  decedent's 

land  and  thereby  pay  the  debts— estate  not  released  thereby 640 

a,  affidavit  and  account  filed  with  personal  representative  suflSdent 

in  particular  case 666 

7.  when  demand  and  piroper  proof  are  required  before  suit 666 

B.  claim  by  decedent's  wards  for  sums  not  included   in  guardian's 

settlement -affidavit  of  claimant  need  not  contain  copies  of  such 

settlements 666 
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DECEDENTS'  ESTATE-Contlnued.                                                          PAge« 
9.  witness  provinfr  olaim  against  deeoedent's  estate  roust  speak  of  his    • 
personal  knowledge—suffioienoy  of  particular  affidavit 665 

10.  no  lien  exUts  on  testator's  land  to  pay  executor's  note,  accepted 

by  debtor  in  satisfaction  of  claim  against  testator 684 

11.  settlement  between  heirs— heir  charged  with  note  renewed  in  his 

own  name,  although  worthies"'; 84ft 

13.  release  by  heir  apparent  of  his  estate  in  expectancy,  with  coTenant 

of  uonclaim,  a  bar  to  releasor's  claim  to  interest  in  estate        887 

18.  note  executed  by  a  father  to  his  daughter  sustained  by  good  con- 
sideration and  a  valid  olairo  against  father's  estate 70& 

14.  a  son.  who  was  executor  and  also  a  devisee,  charged  in  settlement 

of  his  fat  her 'h  estate  wiih  the  sum  he  lost  for  the  estate  by  his 
managpiiietit  of  it 96^ 

16.  consideration   f(ir   particular  mortgage   held    l)y  decedent,    deter 

mined  in  cnrtnin  «nse 973. 

16  children  living  wlch  father  not  entitled  to  compensation  for  wait- 
ing on  liiin  in  hiH  old  age  . .  176. 

17.  heirs*  attorney  allowe«l   rea.«onable  fi-e   in   suit   by  heirs  to  settle    - 

estat<e;  attorney's  fee  denied  administrator  resisting  such  suit 17& 

18.  decedent's  heirs  concluded  by  suit  to  which  tliey  were  parties 147 

19.  widow  having,  l)y  mistake,  executed  receipt  for  her  distributable 

share,  and  estate  having  been  distributed  on  basis  of  amount  ac- 
cepted by  her,  she  is  not  estopped  thereafter  to  recover  her  just 

share  of  the  estate 175.^ 

DEDICATION- 

1.  of  street  evidenced  by  more  than  Hfteen  years'  use  of  it  by  the  pub- 
lic as  such  279 

8.  consent  of  corporation  to  opening  of  street  through  its  land  pre- 
sumed ntter  more  than  fifteen  years  continued  use  as  such 879  ^ 

DEEDS -See  Mistake,  8:  Husband  and  wife,  16— 

1.  by  husband  to  wife  and  children ;  wife  takes  a  life  estate 70 

2.  of  a  married  w^omon;  estate  conveyed  determined  l«y  clerk's  certifi- 

cate of  privy  examination  and  not  by  bo(?y  of  deed  ...      85 

8.  mist-ake  In  describing  land  as  property  of  husband  instead  of  wife, 

immaterial  in  deed 187 

4.  construed  as  giving  life  estate  to  a  wife  with  remainder  to  her 

children 481 

6.  conOict  between  granting  clause  and  habendum,  rule  of  oonstiuo- 

tion 44a 

6  sufTicient  mental  capacity  in  grantor  of  deed  shown,  no  undue  in- 
fl  uenre  proven  447 

7.  unrecorded  title  bond  of  one  in  adverse  possession  of  land  must  be 

taken  notice  of  by  all  persons;  registry  statutes  not  applicable  to 
such  case 483 

8.  clainiaiit  in  adverse  possession  with  unrecorded  title  bond  has  su- 

perior equity  to  purchaser  subsequently  acquiring  legal  title 488 

9.  grant  of  land  to  railroad  for  use  as  depot,'  railroad's  right  to  land 

ceased  in  particular  casw  when  depot  was  removed         444. 

10.  railroad's  right  to  remove  depot  and  retain  land  under  particular 

deed  determined    444 

11.  particular  conveyance  to  married  woman  for  life  and  remainder  to 

her  children,  construed  as  vesting  the  mother  with  power  to  sell 
and  convey  fee  simple,  not  merely  her  life  estate;  mother's  estate 
not  a  separate  estate 476 

12.  of  married  woman  must  be  executed  in  strict  conformity  to  stat- 

ute       708 

18.  certificate  of  acknowledgment  in  name  of  deputy  clerk  irregular- 
married  woman  not  permitted  to  take  advantage  thereof 708 

14.  grant  to  certain  usees,  with  power  in  one  of  grantees  to  revoke  all 
uses  declared  in  the  deed  and  appoint  property  to  other  uses- 
such  power  in  grantee  valid 770 

16.  land  may  be  conveyed  to  use  of  one  who  pays  do  part  of  oonsldera' 

tion  for  conveyance 770 

DEPOSITIONS-See  Evidence,  86— 

deposition  does  not  become  part  of  record  unlesfl  filed  or  lodged 

for  filing  before  cause  is  submitted  488 

DEPUTIES— 

of  officers  should  act  in  name  of  their  prinoipels 708. 
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DESCENT  AND  DISTRIBUTION-  Paite. 

1.  widow  allowed  to  reoouDoe  will,  even  after  she  had  used  aod  sold 

pan  of  personalty  devised  to  her 306 

2.  afarreement  among  children  that  one  shall  act  as  administrator  of 

father's  estate  and  manaffe  and  settle  it  as  if  the  father  were 
living,  binding  on  all  the  children,  even  though  bome  of  them 
were  married  women,  their  husbands  contracting  for  them dd4 

8.  when  deyjae  to  debtor  is  presumed  to  be  in  satisfaction  of  debt         69A 

4.  certain'  parties  hot  entitled  to  share  testator's  escate  as  pretermit- 
ted children 606 

6.  at  death  of  husband  title  vests  in  widow  to  property  din^oted  by 
statute  to  be  set  apart  to  her  as  exempt  from  sale  and  distribu- 
tion; if  she  dies  before  it  is  set  apart,  her  representative  may  re- 
cover it 67ft- 

6.  remaindermau  not  permitted  to  recover  land  from  vendee  of  the 
life  tenant  from  whom,  i>y  descent,  they  have  received,  more  than 

their  interest  in  the  land. 896- 

DEVISE— See  Curtesy,  8— 

1.  under  particular  will  wife  takes  only  life  estate,  with   power  as 

executrix  to  sell  lands 177 

2.  what  devises  are  valid  under  our  statute  of  charitable  uses 188 

8.  devise  for  erection  of  family  monument  valid 188 

4.  definition  of  charitable  use 183 

5.  when  word  "child"  used  in  will  includes  grandchildren 209 

6.  devise  by  husband  to  wife  and  children  vests  life  estate  in  wife, 

remainder  in  children 226 

7.  particular  will  gave  slaves  unconditional  right  to  freedom  and  ab- 

solute riff ht  to  land  devised  to  them 248 

8.  devise  raised  express  trust  and.  therefore,  statute  of  limitation  did 

not  b«*gln  io  run  until  time  tixe^l  for  execution  of  the  trust 248 

8.  devise    to    testator's    graudcbiltlren— grandchildren   not    charged 

with  property  received  improperly  by  their  father,  testator's  child.  287 
U.  wife  took  only  life  estate  in  one-third  of  testator's  land 298 

10.  son  takes  vested  fee  simple  estate 298 

11.  devisee  dying  in   infancy,  estate  passed  to  his  heirs  on   testators* 

side  ...  293 

12.  words  devising  estate  to.  devisee  or  his  heirs  construed  to  mean  to 

devisee  and  his  heirs 293 

18.  particular  devise  was  contingent 3l7 

14.  specific  legacy  deflnecl  380 

15.  specific  bequest  of  chattel  to  one  for  life  with  remainder  over — 

right  of  life  tenant  to  possession  of  chattel 380 

16.  general  bequest  of  money  or  bonds  to  one  for  life  with  remainder 

over,  light  of  life  t>enant  to  possession  of  money  or  bonds . .    880 

17.  particular  bequest  of  residum  of  estate  was  general  and  not  specific .  380- 

18.  devise  to  "grandsons  and  their  children"  vested  fee  simple  estate 

in  grandsons  in  esse  at  death  of  testator 389 

19.  when  devise  to  particular  charitable  object  may  be  used  by  chan- 

cellor to  accomplish  other  charitable  purposes. . .  548 

20.  extent  to  which  oy  pres  doctrine  is  recognized  in  this  State 543 

21.  devise  to  one  for  life  with  absolute  and  unlimited  power  of  dis- 

posal does  not  create  fee  simple  estate  in  devisee 667 

22.  life  tenant  vested  with  unlimited  power  of  disposal  may  exercise 

power  of  sale  by  agent— -sale  made  by  such  agent  valid  . .  557 

28.  by  husband  to  wife  of  sum  equivalent  to  value  of  rent  of  wife's 

land  used  by  husband,  construed 602 

21.  to  W.  for  life,  remainder  to  D.  and  her  children,  but  in  event  of 

death  of  D.  and  her  children  without  issue,  then   to   test-ator's 

heirs,  vested  fee  simple  In  D.  and  children  after  death  of  W 607 

25.  by  husiwind,  created  lile  estate  in  wife,  remainder  to  their  children, 

under  certain  will 699^ 

26.  particular  devise  by  wife  for  benefit  of  husband  did  not  create  any 

estate  in  husband  that  could  he  subjected  for  his  debts 726 

27.  under  particular  will  the  successor  of  the  trustee  named  in  it  had 

no  authority  to  sell  testator's  land 768- 

*^8.  by  father  to  son— son  holds  as  trustee  for  wife  and  children  with 
right  to  live  on  land  with  them— son  takes  no  estate  subject  to 
execution 80a 

vol.    17—2  Digitized  by  Google 
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DEVISE— GoDtlnned.                                                                                      Page. 
29.  particular  devise  created  .veBted  remainder  in  devisee  after  death 
of  life  tenant 841 

80.  devise  to  one  in  remainder  on  condition  that  be  live  with  and  care 

for  life  tenant,  attaohes  a  condition  subsequent  to  devise 841 

81.  to  a  daughter  and  the  heirs  of  her  body,  created  fee  simple  estate 

i n  daughter —  887 

83.  to  A.  for  life,  remainder  to  B.  and  C.  and  in  event  of  death  of  B. 

or  C,  without  heir  to  survivor— word^  **deach  without  heirs'*  re- 
late to  time  of  death  of  A 867 

82.  devise  of  lands  to  one  in  fee,  provided  he  shall  not  have  power  to 

alienate  until  he  arrives  at  certain  aire,  valid 066 

84.  particular  devise  by  father  construed  to  place  land  of  son  in  trus- 

tee's hands  until  son  becomes  2^  years  of  aire 866 

DILIGENCE— See  Bills  and  Notes,  17;  Counties,  2. 
DISCOUNT— See  Bills  and  Notes,  9,  25. 
DISCOVERY— See  Evidence,  68. 
DISTILTiKRS-Spe  License,  1. 
DISTRESS  WARRANT— 

1.  affidavit  of  landlord  made  bpfore  one  officer  and  warrant  issued  by 

another  iiffioer  upon  said  affidavit 779 

2.  computation  of  the  "90  days  from  the'  time  the  rent  was  due" — 

day  on  which  rent  fell  due  not  included 779 

DIVISION  OF  LANO- 

aconrdinfr  to  surveyor's  report  in  particular  case  was  proper 836 

DIVISION  FENCES-See  Fences  and  Inolosures,  3. 
DIVORCE-See  Evidence,  19,  20.  21,  85,  86;  Judgments,  8— 

1.  living  separate  for  Hve  years  without  cohabitation— wife  entitled 

to  absolute  divorce 45 

2.  chancellor  must  exercise  a  sound,  legal  discretion,  not  an  arbi- 

trary one,  concerning  divorce  a  mensa 45 

8    abandonment  for  more  than  one  year— absolute  divorce  45 

4.  marriage  with  man  having  living  wife,  void 45 

5.  pregnancy  of  wife  at  time  of  marriage ...  45 

a.  material  facts  siipprnH^ed  concerning  the  abandonment— judgment 

of  divorce  a  mensa  will  not  l)e  reversed 98 

7.  statute  providing  that  chancellor  may  grant  a  divorce  confers  a 

iudloial  di-cretion 95 

8.  abandonment  of  wife  not  justified  by  her  ill  temper  or  quarrels 

except  when  husband's  personal  safety  is  endangered.   .  ...     124 

9.  judgment  for,  because  of  cruel   treatment  not  against  weight  of 

evidencH.         —  149 

10.  death   of  husband  pending  action  for  divorce  and  alimony— hus- 

band's estate  liable  for  wife's  costs 289 

11.  such  action  revived  against  husband's  executor  to  tax  such  costs 

and  attorney's  fee  8Kain««t  the  HSfttte 299 

19.  unfounded  charge  of  adultery  by  husband  against  wife  sufficient 

to  suFt^ln  action  for  divorce  . 626 

18.  petition  for  on  ground  of  adultery— must  allege  time,  place  and 

circumstancfs  of  its  commission 880 

14.  judgment  of  divorce  nut  void  because  case  was  prematurely  sub- 

mitted...    756 

15.  failure  of  affidavit  for  warning  order  to  stat«  |>ostoffice  of  nonresi- 

dent, did  not  render  the  warning  order  or  the  judgment  of  .divorce 
void    766 

dov;er- 

1.  widow  entitled  to  on  pleadings  of  particular  case, 8 

2.  not  allowed  widow  in  laud  of  husband  sold  to  satisfy  vendor's  lien,  407 

5.  widow's  right  to  in  partnership  real  estate  inferior  to  lien  existing  . 

thereon  for  partnership  debts 551 

4.  wdow's  right  to  in  land,  legal  title  to  which  was  held  by  husband 
not  denied  unless  it  clearly  appears  that  land  was  really  partner- 
ship property —  651 

6.  wife  not  entitled  to.  in  land  verbally  given  to  son  by  her  husband 

before  marriage,  and  held  adversely  by  the  son  more  than  fifteen 

vears    . . 728 

DONATIO  CAUSA  MORTIS-See  Gifts,  2,  8,  4,  6. 
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DYING  DECLARATIONS-  PftR«. 

1.  error  to  ezalude  in  partionlar  oaae— admissible  for  defendant  as 

well  as  for  proseootion 460 

9.  weifcbt  and  orKllhillty  of,  qdestions  for  the  Jury  ...     460 

8.  particular  declaration   inoompetent,   because  mere  expresalon  of 

opinion 618 

4.  wbat  Btatements  of  decedent  are  admissible  as  dying  declarations.  897 

i:asements- 

rigbt  to  use  of  well  and  ritcht  of  way  to  well,  appurtenant  to  certain 

lot,  under  particular  deed 740 

£LSGTION-See  Wills,  2. 

^ELECTIONS— See  Schools.  1,  9;  Municipal  Corporation,  «— 

1.  failure  of  sberiff  to  olBcially  publisb  notice  of  election  concerning 

a  lo^al  fence  law,  rendern  election  void 461 

8.  one  of  two  oandidates  died  on  election  day :  survivor,  who  received 

minority  of  votes  cast,  not  entitled  to  the  o£Boe 488 

8.  death  of  one  of  two  candidates  befor**  cln«e  of  polls,  survivor  not 

elected  unless  he  received  majority  nf  votes  cast 680 

EJECTMENT— See  Executors  and  Adtnlnistrarors,  1:9— 

1.  whtTH  land   is  wronjjffully  taken   by  railroad   the  owner  may,  by 

ejectment,  recover  it,  although  railroad  is  being  operated  over  it.  481 

2.  when  such  land  owner  is  estopped  by  bis  conduct  to  recover  such 

land  by  ejectment 481 

3.  when    plaintiff  may  recover  without  connecting  title  with   Com- 

monwealth   508.  610 

4.  fact  that  on<\deed  in  chain  of  title  wan  executed  with  fraudulent 

Jiurpose  will  not  defeat  plaintiff's  right,  who  was  not  a  party  to 
raud  and  had  no  notice  of  it 608 

6.  right  of  action  barred  by  limitation  in  particular  case 686 

<6.  right  of  abutting  land  owner  to  maintain  ejectment  to  recover 

highway  from  one  occupying  it  unlawfully 646 

7.  recovery  by  ejectment  of  Innd  occupied  by  railroad  company's  road.  64ft 

8.  weight  given  judgment  of  chancellor  when  ejectment  of  chancellor 

when  ejectment  is,  by  agreement,  transferred  to  equity 608 

:EMINBNT  domain— See  Constitutional  Law.  la— 

1.  commissioners  to  assess  damages  not  to  be  accompanied  by  land 

owner  alone 67 

8.  such  improper  conduct  of  land  owner  not  prejudicial  error  in  par- 
ticular case ' 67 

5.  necessary  additional  fencing  a  part  of  direct  damages 67 

4.  right  to  oompenFation  for  such  additional  fencing 67 

5.  meHsnre  of  damages— condemnation  of  right  of  way  for  railroad. . .    67 
KSTOPPEL— See  Contracts,   8;  Decedents'  Estates,   19;  Actions;    Rail- 
roads, «3— 

1.  when  party  is  estopped 47 

8.  maker  of  note,  whu  executed  certificate  waiving  all  defense  thereto 
is  estopped  to  plead  defenses  against  one  purchasing  Fame  on  faith 

of  his  oertifloate 881,888 

8.  owner  of  land  permitting,  without  objection,  railroad  to  construct 
and  operate  road  over  his  land,  estopped  to  recover  land  by  eject- 
ment   481 

4    if  a  married  woman  if*  such  owner,  she  may  be  estopped 481 

•6.  party  present  at  judicial  sale  of  land  as  property  of  A.,  and  asFert- 
ing  no  claim  thereto,  estopped  by  his  silence  afterwards  to  claim 
land  against  purchase 688 

6.  possession  of  such  party  at  time  of  sale  conclusively  presumed  to 

be  friendly  to  A 6S8 

7.  taxpayerH  not  estopped  by  silence  to  question  validity  of  tax 688 

8.  appellants  estopped  to  ask  reversal  of  judgment  on  particular  ap- 

peal       681 

9.  appellant  failing  to  object  to  juror  estopped,  after  leturn  of  ver- 

dict, to  complain  that  juror  was  disqualified 647 

10.  owner  of  land  suffering  another  to  appear  as  its  owner  and  sell  it, 

estopped  to  claim  title  against  the  purchaser 986 

11.  maker  of  note  estopped  to  plead  non  est  factum  against  certain 

holderofit 970 

18.  party  by  executing  supersedeas  bond   not  estopped   to  question 

validity  of  a  void  order  granting  appeal 448 

EXPERT  EVIDENCE-See  Evidence,  58 
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EVIDENCE— See  Affidnvitfl,  2;  ARsault  and  Battery.  1:  AttaohmPDta, 
17;  AttM)rney6,  10;  Criminal  Law,  34,  56;  Damages,  i;  Dying  Declaim- 
tionn;  Insurance,  42;  Master  and  Servant,  5;  Municipal  CorporatloDs, 
11;  Railroads,  28.  SO,  30.  68;  Receipt:  Practice  in  Civil  Cases,  18;  Sales 
of  Infants'  Real  Estate.  1;  Trusts.  25;  Verdict,  6-r  Page. 

1.  atfesting  witness  testifying  to  testator*8  mental  incapacity 2i 

2.  defendant  witness  for  himself— evidence  of  bis  moral  obaracter 

and  particular  acts SI 

8.  husband  may  testify  for  himself,  although  his  'wife,  who  is  also   a 
defendant,  has  testified  for  plaintiff 118 

4.  conversHtion    between    father   and  son,  concerning  father's  oon- 

sent  to  son*s  emplorment  by  defendant,  properly  rejected    120 

5.  testimony  of  defendant  concerning  transaction  with  administra- 

tor's d^'cwdent 120 

6.  facts  proved   by  circumstantial  evidence,  circumstances  must   be 

proved  and  not  presumed 144 

7.  proof  of  statements  of  presidput  and  certain  officers  of  railroad  cod- 

cerning  gi*ade  of  construction,  competent  in  certain  case 144 

8.  statemeuts  of  contractor  l.uiiuing  railroad  not  competent  against 

road 144 

0.  what  witnesses  "understood"   concerning  a   sale  of  land  many 
years  ago,  not  competent 147 

10.  right  of  parties  jointly  indicted   as  coconspirators  to  testify  for 

each  other IK 

11.  a  conspiracy  to  murder  may  be  established  by  circumstantial  evi- 

dence .    — ITft 

12.  upon  failure  to  prove  such  conspiracy,  evidence  relating  to  acta  of 

one  allt'ged  conspirator  incompetent  against  the  other 179 

IB.  acts  and  dpolarations  of  one  of  several  conspirators,  in  ezecatioa 

of  common  purpose,  are  acts  and  declarations  nf  all 179 

14.  evidence  of  acts  and  admissiouH  of  one  conspirator,  after  commis- 

sion of  crime,  incompetent  against  others 179 

15.  evidence  as  to  transactions  with  a  decedent 204 

16.  admission  of.  not  prejudicial  in  particular  case 204 

17.  evidence  of  what  a  predece^xor  received  competent  in  action  for 

value  of  ser\  IceR  by  offlcer  of  corporation 2ffT 

18.  admission  of  evidence  after  close  of  case  by  each  party,  a  matter 

of  discretion 207 

19.  mere  suspicious  circumstances  not  soffioieni;  to  establish  adulterr 

ofwife ■   2Ca 

20.  declarations  of  paramour,  not  made  in  her  presence,  inadmissible 

against  wife 203 

21.  confession  of  wife  of  adultery,  made  in  presence  of  husband,  pre- 

sumed to  be  procured  by  husl»and's  coercion 20ft 

22.  evidence  as  to  transactions  t)y  maker  with  deoeased  payee  of  note 

in  a  suit  by  an  assignee  thereon 23^ 

23.  finding  of  JU17  that  testator  was  incompetent  in  1872  raised  pre- 

sumption of  continued  incompetency  thereafter 2^!7 

24.  recital  in  quit  claim  deed   by  children  to  each  other  held  not  con- 

clusive evidence  of  mental  capacity  ot  their  father         287 

25.  evidence  properly  rejected  respecting  ownership  of  land  on  which 

division  fence  Rtnort  in  particular  case SQ2 

26.  case  not  reversed  because  evidence  was  properly  rejected  under  the 

pleadings  at  time  it  was  offered,  although  amendments  suh«e- 
quently  filed  made  such  evidence  competent 90A 

27.  party  to  suit  can  not  testify  for  himself  in  chief  after  introducing 

other  evidence  for  himstlf  in  chief 304 

28.  neither  husband  nor  wife  can  testify  for  or  against  the  other  ex- 

cept in  certain  cases  —  9D4 

29.  opinion  of  defendant's  neighbors  as  to  his  sanity  admissible,  al- 

though the  neighbors  may  not  be  medical  experts.  S0& 

80.  rumor  current  In  neighborhood,  where  defendant  resides,  as  to  his 

mental  condition  not  admissible 9D6 

81.  evidence  of  threat  made  by  defendant  against  decedent  admissible, 

though  the  threat  was  indefinite 318 

82.  party  indicted  for  murder  may  prove  deceased  was  a  violent  man, 

etc.,  by  establlBhing  his  geneml  reputation  in  that  regard 84& 

88.  when  certificate  of  record  of  marriage  in  fq^ign  State  Is  admis- 
sible in  this  State S4T 
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84.  viewer's  report  to  couDtj  corrt  sot  prima  faoie  evidence  of  mat- 

tera  therein  stated 849 

85.  testimony  of  acoomplioe  must  be  sustained  by  corroborating  evi- 

dence tending  to  connect  accused  with  crime 809 

SR.  not  sufficient  to  convict  of  lUiuor  selling  without  a  license 897 

87.  malicious  cutting  and  wounding— evidence  of  prosecuting  witness 

that  he  was  acting  as  a  policeman  cniijpetent 400 

-88.  of  srrand  juror  as  to  testimony  of  accused  before  grand  jury  not  ad- 
missible on  trial  for  false  swearing 404 

89.  particular  confession  not  made  under  duress  and  Is  competent 4v6 

40.  sufficient  evidence  to  corroborate  confession  in  particular  case 426 

41.  answer  of  one  defendant  not  competent  evidence  against  a  code- 

fendant 488 

48.  writing  filed  with  pleading  may  be  r«*ad  as  evidence  against  the 

party  who  executed  It  unless  its  genuineness  is  denied  by  affidavit.  488 
-48.  no  evidence  In  particular  case  to  show  existence  of  relationship  of 

landlord  and  tenant  between  two  parties 449 

44.  statements  of  a  party  concerning  defendant's  holding  of  certain 

land  not  admissible  against  defendant  when   not  made  in  his 

presence 449 

46.  certain  evidence  competent  as  tending  to  show  a  fraudulent  trans- 

fer of  a  debtor's  property 469 

^6.  corporation  party  to  suit,  may  Introduce  its  agents  as  witnesses 

aner  inrrodiiciog  other  witneFses 464 

47.  one  jointly  indiott-d  wir.h  defeudunt.  a  competent  witness  for  him 

unless  conspiracy  Is  alleged  and  proven;  wiieu  Cummouwealth 
may  Iniroduoe  fiuch  witness  agaiUbt  defendant  478 

48.  one  jointly  indicted  with  defendant  for  muruer  not  ivffarded  as  an 

accomplice,  where  evidence  wholly  fails  to  connect  him  with  the 
crime  478 

49.  evidence  of  defendant's  disorderly  and  drunken  conduct  and  gen- 

eral threats  on  day  of  homicide  admissible  to  prove  general  mal- 
ice, although  not  part  of  res  (restee 606 

-fiO.  defendant's  general  moral  character  may  be  proven  after  he  testi- 
fies for  himself 606 

tl.  In  action  concerning  division  line  competent  to  prove  declarations 

of  defendant's  remote  vendor:*  concerning  it 616 

-68.  certain  judgment  being  admitted  as  valid,  proceeding  in  case 
wherein  it  was  rendered  properly  not  admitted  as  evidence  In 
particular  case . . 689 

^3.  wife  of- one  of  two  joint  defendants  Incompetent  to  testify  for  hus- 
band     640 

64.  oral  t^^stimony  of  incorporat'nn  of  company  in  foreicrn  State  not 
sufficient,  articles  of  incorporation  best  evidence  of  fact  of  incor- 
poration .  ...  648 

-66.  when  jod^e  may  preside  at  trial  after  r.estifyiuflr  as  a  witness 644 

6ti.  parul   evidence  admissible  tn  prove  additional  consideration  for 

onnveyanc*'  consistent  with  that  named  In  deed 646 

h7.  evidence  the  accused  fled  immediately  after  the  killing  competent.  671 

•68.  plaintiff  in  aoiion  for  discovery  not  bound   by  defendant's  answer 

to  int<ermsatf  iries 689 

69.  that  one,  jointly  Indicted  with  accused,   was  found  with   stolen 

property  in  bin  possession,  admissible  in  particular  oase 616 

60.  In  action  for  ])t»r8onal  injuries,  evidence  incompet^'nt  that  plaintiff 

had  wife  and  child 687 

"61.  In  action  for  personal  injurleg -evidence  incompet<*nt  that  method 
of  operating  road  or  shipping  goods  was  changed  alter  injury 
complained  of    687 

6d.  confession  of  accused  admissibl**,  althouf^h  procured  by  deception.  641 

"68.  confessions  not  admissible  if  obtained  by  promises,  threats  or  ad- 
vice of  officers  * 641 

64.  character  of  corroboration  necessary  to  support  confession 641 

66.  wife  competent  witness  for  herself  in  action  to  which  husband  Is 

also  a  party  but  does  not  testify 666 

'66.  evidence  necessary  for  conviction  of  false  swearing 676 

67.  parol  evidence  to  add  to  written  instrument 687,  688 

^.  evidence  of  plaintiff's  carelessness  In  work  previous  to  time  of  in- 
jury Incompetent  fi^\^r\n]r> 
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BVIDENCE— CondDned.  Pftfre. 

00.  when  evidence  of  berpdltary  ioeBoltj  of  aocased  Is  admiaBible HfiCW 

70.  BDoh  evldenoe  admisfilble  Id  particular  case CK 

71.  evidence  that  aooused  waa  Inaane  two  days  after  commifiSloD  of 

mnrder  competent  . .   .  CB& 

73.  preramption  of  Manlty  of  accnsed  at  time  of  comiuif>Blon  of  offeofle.  7K 
78.  iosantty  of  accused  must  be  established  by  a  prvponderaooe  of  evi- 
dence    738 

74.  competency  of  evidence  that  accused  was  insane  before  and  after 

commission  of  oftense .  . .  73& 

75.  evidence  of  dranl&enness  of  accused  at  time  of  robbeij  admissible 

to  show  alMence  of  felonious  intent 748 

76.  parol  evidence  to  vary  written  contract—proof  of  parol  contract 

made  contemporaneous  with  or  as  a  preliminary  measure  to 
written  coo fTttcfi  admissible ...    78D- 

77.  proof  that  it  was  afrreed  that  note  ml^ht  lie  satisfied  by  payment 

of  interest  and  support  of  payee,  competent  ....  ...  780 

78.  evidence  to  show  that  note  has  been  sntisfied  in  something  other 

than  money 780^ 

70.  certain  letters  of  a  decedent  not  competent  •  evidence  in  action 

against  hifl  administrator 784 

80.  evidence  of  contents  of  lost  letters—weight  of  such  testimony  .  784 

81.  proof  by  con t<4« rants  of  statements  of  deceased  propounder  of  will, 

not  admissible 807 

85.  on  sepiirate  trial  of  nnt*  of  two  Jointly  indicted  for  murder,  con- 

spiracy being  alleged— proof  of  statements  of  one  at  time  of  hom- 
icide comriftent  againsc  the  other 81(V 

88.  on  trial  fur  murder— proof  of  seduction  of  daughter  of  deceased  by 

sccused ...    814 

84.  evidence  fcufflcient  to  show  contract  by  dtKiedeut  to  pay  his  grand- 
father board   876 

86.  evidence  not  suffinient  to  prove  wife's  adultery 880 

Sn.  In  action  for  dlvtirce- ihust  be  certificate  to  deposition  as  to  cn^- 

i bill ty  of  witnesses 88a 

87.  evidence  of  statemi^nts  of  decedent  to  prove  that  he  was  a  trustee 

for  certain  plaintiffs 881 

88.  expert  evidence  as  to  danger  of  landing  a  boat  at  a  certain  place  .  9SS7 

89.  discretion  of  court  concerning  exclusion   of  witness  from  court 

room  in  criminal  onse 94tt. 

90.  on   issue  betwet^n   creditor  and  dehtor*s  wife  as  to  ownership  of 

property,  wife  a  competent  witness  to  prove  certain  facts 97sJ 

01.  credibility  of  witness  impeached  by  proof  of  character  for  truth 

and  veracity ft7«i 

09.  evidence  of  particular  acts  of  such  witness  incompetent ...  076. 

05.  evidence  of  reputation  of  witness  in  a  community  where  he  has 

nevwr  resided  looomp«tent 076. 

04.  impeachment  of  credil)ility  of  defendant  testifying  for  himself  by 

cross-ezamlnarion  as  to  crimes  previously  committed  by  him  OQO 

06.  accused    having  voluntarily  put  his  character  in   issue,  cross  ex- 

amination of  him  concerning  his  previous  difficulties  not  preju- 
dicial to  him  8na 

96.  collateral  attack  of  c<rr  ideate  of  officer 6SS 

EXAMINING  COURTS- 

having  fixed  amount   of  defendant's  bond,  and  committed   him   to 
jail,  cati   not,  by  suhsegnent  order,  reduce  amount  of  bond   re- 

qulretl— bond  taken  under  such  order  void 6117 

EXCEPTIONS  TO  COMMISSIONERS'  REPOBTS— 

exceptions  to  commissioner's  settlement  of  accounts,  must  specify 

it-ems 'objected  to         204 

EXECUTIONS-See  Mortgage,  14.  16- 

1.  placed  in  sheriff's  hands  with  instruction-  not  to  l*-vy,  creates  no 

lien 406> 

2.  claimant  of  personairy  roM  under  execution  has  cause  of  action 

against  officer  for  wponirf 111  seizure,  when.    ..  786 

EXECUTORS  AND  ADMIMSTRATORS-See  Sureties,  7- 

1.  power  of  executor  to  sell  land  bought  by  him  to  save  debt  due  tes- 

tator's estat-e 26- 

2.  judgment  void  against  sdministrator  who  Is  party  to  suit  in  In- 

dividual capacity  alone 46 

8.  county  court  may  require  newer  additional  security  from  executor 
even  when  will  requires  none 143. 
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4.  when  administrator  may  sue  oo  administrator 151 

6.  marriaffe  of  feme  ezeciitriz  termlnHten  her  authority  as  such 177 

6.  bond  required  of  a  nonresident  administrator  of  a  deoedent,  resi- 

dent of  thi8  State,  before  bzinging  an  action  herein 205 

7.  failure  of  nonresident  adroinifitrator  to  execute  snob  bond,  not.to 

be  taken  advantage  of  on  appeal  for  the  first  time 20f^ 

8.  administrator  can  not  prosecute  appeal  by  merely  filing  in  appel- 

late clerk's  office  copy  of  judgment  and  certificate  showing  his 
appointment  as  administrator 3S& 

9.  agreement  of  administrator  to  release  surety  of  decedent  on  a  note 

not  binding  on  the  estate  of  dcK^edent 869 

10.  when  executor  may  deliver  bonds  or  money  to  one  to  whom  they 

are  bequeathed  fnr  life  with  remainder  over    880 

11.  liability  to  remainderman   for  Improperly  delivering  such   bonds 

or  money  to  life  tenant ...  —  880 

12.  can  not  maintain  ejectment  unless  legal  title  Is  devised  to  them, 

mere  power  of  sale  In  them  not  sufficient 525  * 

18.  authority  of  exeoutnr  to  revive  actions 668 

14.  maximum  compensation  that  may  be  allowed  personal  representa- 

tives   600 

15.  administrator  not  allowed  attorney's  fee  for  carrying  on  litigation 

to  promote  his  own  interest  as  heir ...  84& 

16.  distribution  of  estate  within  two  years  from  Its  receipt— adminis- 

trator not  charged  with  interest  ... 926 

17.  receipt;  nf  property  i)y  widow  in  her  own  right  and  as  guardian  for 

her  child— frtilui*e   to   sign  receipt   as   guardian fl26 

18.  when  entitled  to  credit  for  taxes  paid 926 

19.  allowance  of  attornev'R  fee  to 963 

EXKMPTIONS-See  Landlord  and  Tenant,  8- 

1.  pension  money  in  hands  of  pensioner  or  invested  In  land  by  b!m, 

not  exempt 654 

3.  who  Is  a  "housekeeper  with  a  family"'- "family"  defined 971 

8.  mother  of  a   housekeeper's  wife,  residing   with   him   after  wife's 

death  and  dependent  on  hlin— he  is  a  housekeeper**  with  a  family".  971 
FALSE  SWEARING— See  Criminal  Law,  87,  y8,  54;  Evidence,  66. 
FEES— See  Clerk  Court  of  Appeals. 
FELLOW  SERVANTS- 

brakeman  not  fellow  servant  of  employes,  whose  duty  it  is  to  keep 

railroad  track  unobstructed    . .  862 

FEME  SOLE -See  Husband  and  Wife.  16;  Pleadings.  48;  Curtesy,  1. 
FENCES  AND  INCLOSURES- 

1.  railroad  not  required    by  common   law  to   build   half  of  division 

fence  between  right  of  way  and  adjoining  lands 486 

9.  recovery  of  damages  for  fallnrn  of  railroad  to  construct  its  portion 

of  division  fence— party  nni<t  allege  and  prove  construction   or 

<»flPer  to  nonstrnct  his  half  of  fnnoe..    . .  486 

8.  location  of  division  line  under  certain  deeds  determined 700 

FEHRIES- 

1.  owner  of  ferry  right  may,  by  injunction,  restrain  trespasser  from 

usurping  snch  right    913 

2.  lease  of  ferry  by  owner— approval  of  contract  of  lease  by  county 

court    ...  918 

8.  order  granting  ferry  right  void  unless  notice  of  application  or  such 

right  required  by  statute  has  been  given 918 

FIXTURES- 

1.  what  passes  with  realty  as  flxtnres  a  question  of  Intention 96 

2.  rule  t.o  derprmine  what  are  fixtures 874 

FINAL  ORDER - 

1.  order  that  certain  creditors  recover  of  administrator,  final 19» 

2.  order  confirming  oommls«iioner'8  report  of  debt  merely  Interloc- 

utory ond  subject  to  revision  upon  final  hearing 800 

8.  o*'rtaln  < Tiler  overruling  demurrer  to  answer,  and  reciting  that 

plaintiff  declined  to  plead  further,  was  final H85 

FORCIBLE   DETAINER- 

1.  how  traverse  must  "join  issue  on  the  traverse"  in  the  circuit  court,  686 

2.' time  of  filing  traverse  day  of  the  finding  must  be  Included  In  the  T 

oompatatlon _. 973     OQIC 
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FORGERY— See  GrimiDal  Law,  89—  Pa^ee. 

1.  offenfle  of  forgiofr  of  witness  oertifloate  against  the  State,  punish- 

able under  the  statute 788 

2.  person  guilty  of  forgery  who  issues  false  oertifloate.  although  he 

was  authorized  to  issue  true  oertifloate 788 

FORTHCO.\IING  BOND-See  Attachment.  8. 

FRAUD— See  Attachment.  10,  14;  Banks.  4.  5.  6;  Corporations,  4.  9; 
Evidence,  45;  Judgment,  1,  6;  Married  Women,  4;  Vendor  and  Ven- 
dee, 13- 

1.  insolvent  parent  Insuring  his  life  for  benefit  of  infant  child,  no 

fraud  upon  his  creditors 138 

2.  representations  as  to  future  facts 879 

8.  party  alleging  fraudulent  conspiracy  In  certain  case,  had  burden 

of  proof 916 

FRAUDS.  STATUTE  OF— See  Evidence,  56;  Liens,  18;  Mechanics' 
Lien:  Sureties,  id:  Trusts,  18- 

1.  parol  contract  of  lease  not  to  be  performed  within  one  year 88 

2.  particular  contract  within  statute. . .  47 

8.  verbal  contract  of  purchase  of  land  not  enforceable 180 

4.  agreement  to  sign  note  as  surety  within  statute 141 

5.  consideration  necessary  to  support  such  agreement.         ...  141 

6.  parol  contract  given  party  privilege  of  purchasing  land  within  two 

years,  not  enforreahle 146 

7.  agreement  of  'defendant  that  If  plaintiff  would  advance  money  to 

a  firm,  he  would  see  that  the  Arm  Invest^^d  it  in  tohaoon  and  ship 
same  to  plaintiff,  a  collateral  undertaking  and  not  binding  be- 
cause not  In  writing 258 

8.  grant  of  right  to  private  passway  within  stMute 401 

9.  verbal  ante  nuptial  contrnct  concerning  retention  of  title  to  prop- 

erty by  contracting  parties  wlchin  statute  and  not  enforceable  ..  5'59 

10.  sufTlclency  of   particular  written   niemoranduni    by  auctioneer  to 

bind  vendor  and  purchaser  of  land  at  public  sale 667 

11.  adverri^ements  of  sale  may  be  considered  with  such  memorandum 

to  Identify  land 667 

12.  liablJityof  purclmser  not  affeoted  by  vendor  retaining  auctioneer's 

memorandum  In  his  irasssesslon 667 

18.  verbal  gift  of  hind— adverse  possession   by  donee  for  fifteen  years, 

claiming  under  Kuch  Bift 723 

14.  verbal  promlfse  1>y  father  to  pay  son's  debt  on  certain  conditions, 

within  Htarnre    877 

15.  verbal  dlvisuin  of  partnership  land  between  partners  void 917 

16.  right,  to  plt^rtd  fr.»ud  In  certain  contract  waived 958 

17.  panil  evidnnoH  t«)  show  consideration  other  than  that  named  Indeed  951 

18.  parol  exMdencH  to  show  collateral  parol  agreement  at  time  of  niak- 

In flf  wrl r.ten  con trHOt  969 

FRAUDULENT  CONVKYANCR- 

1.  conveyar.oe  by  hushnnd  to  wife  fraudulent  in  particular  case 61 

2.  wife's  purchsRH  of  insolvent  husband's  land  not  fraudulent  if  paid 

for  out  of  wife's  nutans 118 

8.  creditor  m>iy  li-vy  his  execution  on  land  fraudulently  conveyed  by 
his  debtor,  or  may  instlr.ute  action  to  set  conveyance  aside 160 

4.  same  period  of  liu«itat1on  applies  to  proceedings  by  levy  of  execu- 

tion as  to  action  t o  set.  aside  conveyance 169 

5.  If  remedy  hy  action  to  set  aside  conveyance  is  barred  by  limitation, 

is  other  remedy  hy  execution  also  barred 160 

6.  can  not  be  set  oside  except  creditor  has  return  of  nulla  bona  or  has 

sued  nut  an  attrtchment  on  the  property —  854 

7.  particular  conveyance  by  debtor  to  brother  inlawheld  to  be  fraud- 

ulent         684 

8.  although  grantor's  Intention  was  fraudulent,  conveyance  not  void 

If  grantee  Is  Innocent  purchaser  for  valuable  consideration. . .    .      502 

9.  particular  conveyance  of  land  to  a  wife,  which  was  paid  for  hy  her 

Insolvent  husband,  set  aside  as  fraudulent 654 

10.  deed  to  wife  set  aside  at  Instance  of  husband's  creditors— vendor's 

lien  not  thereliy  lost  on  the  land 976 

FRAUDULENT  KEPRESKNTATIONS- 

1.  concerning  future  facts 999 

2.  representations  by  vendor  concerning  improvements  to  be  made  Id 

certain  town 999 
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-GAMING— See  Contracts,  28;  Criminal  Law,  70- 

1.  when  oontrnoc  for  sale  and  future  delivery  of  commodities  is  valid 

—when  void  because  a  gaming  contract 966 

^  2.  professional  pool  seller  on  horse  races  not  permitted  to  recover 

sums  lost  ny  him  to  individuals  at  his  own  pools 708 

8.  such  sums  may  be  pleaded  as  counterclaim  against  one  seeking  to 

recover  sums  lost  to  such  pool  seller 798 

4.  certain  defenses  to  action  to  recover  money  lost  at  framing,  not  in- 
consistent    798 

6.  recovery  of  money  from  stakeholder— right  of  agent  making  bet 

for  principal  to  maintain  action 418 

tlARNlSHMENT- 

1.  right  of  action  against  garnishee  failing  to  make  fatisfactory  an- 
swer.   ...    ...  ...  496 

3.  in  suit  on  return  of  "nulla  bona,"  to  which  garnishee  is  party, 

judgment  may  be  rendered  against  him  by  default 496 

GENERAL  STATUTBS- 

1.  section  1,  chapter  93,  construed 58 

9.  section  28,  article  9.  chapter  92.  construed    1 

GIFTS- See  Trusts.  13:  Contraofs,  17:  Adverse  Possepslnn,  S.  7— 

1.  a  verbal  gift  of  land,  without  ezeontion  of  deed,  merely  an  execu- 

tory contract  conferring  no  title  on  donee 277 

2.  gifts  inter  vivos  and  causa  mortis  as  to  validity  governed  by  same 

rules;  actual,  conrtruotive  or  Rvm  hollo  delivery  to  donee  necessary,  •<9fi 

3.  gifcs  causfi  morris  are  void  if  donor  recovers  nr  donee  die  first      .     695 

4.  rlirht  of  donor  of  gift  o&u^t%  mortis  to  rioover  it   from  donee— 

limitation 695 

6.  wi'e   having  made  gift  cauna   mortis   to  hnsband   and  recovered 

from  illneBs.  entitled  t^  recover  gift  from  husband 595 

GUARDIAN  AND  WARD— See   Decedent's  Kstnte,   8;    Executors  and 
Administrators.  17;  Judgment.  3«;  Su'eties,  ]  — 

1.  what  is  sufficient  averment  of  covenant  of  sureties  of  guardian  in 

an  action  against  them  on  the  bond  . .  852 

2.  particular  order  of  county  court  construed  as  an  acceptance  of 

guardi»n's  bond 362 

3.  father  who  is  guardian  of  his  child  rot  Allowed   in  settlement  of 

bis  accounts  for  snpporc  of  child  exce])t  under  special  circum- 
stances   852 

4.  guardian  and  his  sureties  charged  with  nmount  of  a  note  due  ward 

by  guardian  for  which  the  latter  gave  his  receipt  ....  ...     853 

-5.  surety  on   guardian's   bond   released   in   oerraln   case   by  order  of 
county  court  without  having  piven  principal  any  wrlunn  notice.  3(57 

6.  purchase  of  ward's  land  by  guardian  and  payment   hv  ehnrging 

himself  in  his  guardian's  accounts— lien  exists  In  fetvur  nf  ^vard 
for  purchase  money 41-7 

7.  father  guardian  of  daughter— settlements  of  ffuaidiHn's  pooonnt 

conclusive  of  father's  intention  not  to  charge  daughter  for  her 

education  as  an  advancement 793 

B.  when  guardian  may  pertnlt  ward  to  spend  principal  of  her  estnte.  879 
9.  statutory  guardian's  authority  ceases  when  ward  become;*  twenty- 
one  years  old  . .  956 

10.  statutory  guardian  can  not  exercise  power  of  a  testan^entary  guar- 

dian, who  has  resigned  and  who  was  made  trust^^n  for  ward. .         956 

11.  sale  in  proceeding  of  suit  by  guardian  confers  no  title  unless  guar- 

dian was  duly  qualified  as  such 889 

18.  proof  of  appointment  of  guardian  In  another  State  for  nonresident 

infants 889 

HABEAS  CORPUS- 

no  appeal  lies  from  decision  of  inferior  court  or  judge  concerning 

writ  of  habeas  corpus 851 

HOMESTEAD— See  Pleadings,  2:  Receiver— 

1.  definite  and  certain  intention  io  return  and  reside  en  land  as  a 

homestead,  necessary 84 

2.  waiver  of  by  wife— she  must  be  a  party  to  deed  as  well  as  sis n  it. .  104 

8.  allowed  to  debtor  unless  evidence  clearly  and  definitely  shows  that 

debt  was  created  *' prior  to  erection  of  improvements."  etc 2t0 

4.  not  subject  to  payment  of  a  debt  for  which  it  is  liable,  unless  the 
debt  can  not  otherwise  be  collected  260 
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HOMBSTECAD— CoDtiniied.                                                                             Page. 
6.  holder  of  prior  Hen  on  homestead  and  other  lands  of  a  debtor  nos 
compelled  In  equity  to  first  subject  the  homestead  so  as  to  leave 
other  lands  for  subsequent  lien  holders  whose  liens  do  not  embrace 
homestead SCO 

6.  existence  of  a  family  essential  to  creation  of  homestead  right  In 

housekeeper »  .....      837 

7.  homestead  riffht  having  vested  will  continue  in  housekeeper,  al- 

though family,  by  reason   of  death  or  marriage,   has  ceased  to 
exlBt 887 

8.  right  to  may  be  acquired  after  creation  of  debt,  in  land  and  im- 

provements owned  prior  to  its  creation         42ft 

9.  not  released  or  waived  by  mortfraira  executed  by  husband  and  wife 

unlHs^  mortcragH  is  recorded  or  lodged  for  record 426 

10.  risht  of  husband  to,  in  deceased  wife's  land  not  lost  by  removal 

therefrom 'in  particular  rase        T61 

11.  debtor  not  entitled  to,  where  entire  estate  is  mortgaged  without 

limitation  or  condition 2^ 

HUSBAND  AND  WIFE-See  Attachments,  10;  Contracts,  17;  Convey- 
ances. 1:  Curtesy,  I.  3.  8;  Deeds,  1.  8.  4.  12,  13;  Devise.  6:  ]>80ent 
and  Distribution.  6;  Gifts.  6:  Fraudulent  Convf-yance.  1,  9,  ft.  10; 
Homestead,  ft;  Liens,  1ft;  Married  Women,  4,  9,  10;  Mechaulos'  Lien; 
Partiefs  to  Action,  2:  Trust.  9- 
2.  oohahitntion  and  recognition  not  evidence  of  marriage  in  this  State.  67 
2.  dncree  o«iiifeiTlng  upon  wife  right  of  a  feme  sole  does  not  authorize 

her  to  sue  her  husband  Ht  law 8d 

4.  husi'and  may  waive   his  right  to  wife's  personal  estate  and  agree 

that  ir.  may  he  her  Rep«rat*j  estHte 122 

5.  sunh  iigrt'e'nent  enforoeaiiU'  hetween  hu.^tiiand  and  wife 12jI 

(5.  produce  of  wife's  Innd,  cultivated   by  the  wife  while  the  husband 

eni^Hges  in  other  business,  not  sul)jected  for  husl)and's  debts  .         285 

7.  onnvey«noe  made  at  instance  of  husband  to  wife  and  children  con- 

strued      .  .     .      421 

8.  land  conveyed   by  husband   to  wife   not  separate  estate  unless  in 

terms  so  made  i»y  oonvMyanoM 49S> 

ft.  peiwonal  propnity  transferred  to  wife  by  husband  is  sepaarte  estate 
of  wife 49ft 

10.  what  sufficient  to  authorize  df>Gree  empowering  wife  to  contract. 

etc  ,  as  a  feme  sole,  the  husband  objecting  to  such  decree 601 

11.  insolvency  of  husband  alone  not  sufScierit  to  authorize  such  decree.  601 

12.  right  of  husband  to  control  or  c«»eroe  wife  by  use  of  force 658 

18.  sep'irare  existence  of  wife  reoogni/.ed  at  law  so  far  as  may  he  neces- 
sary to  protect  her  from  assault  by  husband fi68 

14.  wife  not  permitted  to  profit  l)y  fraud  of  husband     092 

16.  conveyance  by  husband  and  wife  of  land,  title  to  which  is  h»'ld  by 

trustee  for  wife— failure  t»f  trii.stee  to  unire  in  d»*ed 708 

16.  wife,  upon  whom  powers  of  a  feme  s<»1h  imve  l»eeu  conferred  under 

the  st>atnte.  can  imt  maintain  antion  at  law  against  her  husband.  768 

17.  particular  d«^ht  due   to  wife.  Narisfiod   iiy  huRliand's  conveyance  of 

his  property  t.o  trustee  to  i»ay  his  wife  s  and  his  own  debis     .    . .     768 

18.  husband  havinor  paid  litn  uore  ou  wife's  land,  not  substituted  to 

lienholder's  right . .. 88ft 

19.  investment  of  wife's  money  in  lands  in  his  own  name  by  husband 

—wife's  equity 966 

20.  def'd  to  huRliand  reformed  to  vest  title  in  wife  to  land  paid  for  out 

of  her  separate  estate  ...  122 

INDICT.MENTS    See  Criminal  Law.  28,  41,  42.  64-;  Practice  in  Criminal 
Cases.  1.  2.  H,  12— 

1.  for  advertising  lotteries  insufficient 841 

2.  for  bisamy,  averment  of  particular  time  of  first  marriage  imma- 

terial  347 

3    for  perjury  sufficient .. SSft 

4.  for  fraudulently  de.«troyiug  an  Irdictment  cbarires only  one  offense, 
although  It  alleged  that  accused  stole  the  indictment  before  de- 
stroying it ...  896 

6.  allesrations  of  certain  indictment  for  malntalninga  nuisaaoe  snfiH- 

cien  t 8S7 

6.  judgment  of  trial  court  can  not  change  offense  charged  in  indict- 

ment after  it  Is  returned  i»y  grand  jury ^ftp 

7.  when  necessary  to  aver  thai;  accused  does  not  come  within  exoep-  <_> 
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INDICTMENTS-Contlnued.  Pajre. 

tions  to  statute  Ira  posing  penalty fiQl 

8.  indiotment  for  unlawful  sale  of  liquor  must  state  to  whom   sale 

was  made        091 

9.  statutory  offense  need  not  be  allegeed  in  languofie  of  statute 788- 

10.  particular  indiotment  for  forgery  of  witness  oereifloate  suffioient  . .  788 

11.  indipcment  for  uttering  forged  cheok  must  allege  acts  oonstituting 

the  uttering 744 

12.  allegation  that  defendant  "did"  commit  oert^ain  offense.  suflSoient 

to  show  commission  of  offense  before  finding  of  indictment 898 

18.  if  indictment  describes  offense  with  unnecessary  particularity,  evi- 

denee  must  prove  offense  as  it  is  alleged 926. 

14.  joint  indictment  alleging  in  its  different  counts  that  each  defend- 
ant was  guilty  of  murder  as  principal,  with  others  as  aidt^rs,  all 

may  be  convicted  as  prlnolpAts 46ft 

16.  particular  indiotment  for  murder  sufficiently  direct  and  certain  in 

all  respects 466 

16.  against  physician  for  giving  prpscrlption  in  violation  of  certain 

local  optinn,  insufficient  in  particular  case 883 

INFANTS -See  Gonstirutiiinnl  Lhw.  14;  Adverse  Possession.  6;  Master 
and  Servant.  1.  4«  6,  9;  Trustf;,  28— 
1.  may  disaffirm  deed  mnde  during  infancy  by  executing  deed   for 

same  land  after  arriving  at  full  age •.■     724 

9.  conveyance  of  such  land  Hft<>r  Infant  arrives  at  full  acre  not  cbam- 

pertouB  as  to  purchaser  claiming  under  the  first  deed 724 

8.  infant  grantor  may  dlf^fflrm  deed  without  restoring   to  grantee 

consideration  received 724 

4.  judgment  against  void  for  want  of  answer  by  statutory  guardian 

or  guardian  ad  litem 856 

INJUNCTION-See  Ferries.  1;  Jurisdiction,  4:  Supersedeas,  2— 

1.  when  pasMise  of  ordinance  by  council  of  a  city  may  t>e  enjnlned. . .  406 

2.  no  right  of  action  on  bond'extsrs.  although  injunction  was  dis- 

solved   hy  U.  S.  Cirf^ult   Court,   the  judgment   having   heen   re- 
versed by  Supreme  Court. . .  615 

8.  injunction  should  have  bpen  dlft«(nlved  because  of  defect  in  affidavit.  685 
4.  error  of  court  in  refusing  to  dissolve  temporary  injunction  not 

prejudicial  when,  on  final  judgment,  perpetual  injunction  issued.  68.1 
6.  in  this  State,  to  prevent  prn!seciTti<*u  of  action  in  anuther  State. . .     831 

6.  will  lie  awarde<l  ro  pr.*venr.  Hrer-tion  of  a  privy  near  dwelling 884 

7.  restraining  construcilun  uf  railroad  in  street  violated  pending  an 

appeal  in  this  court .- 219 

8.  such  violation  of  injunction  act  of  contempt  and  defiance  of  appel- 

late court     219 

9.  viuiation   of,  not  excused   on   ground  that  railroad's  duty  to  the 

pnhllo  regnli-ed  it  21^ 

INSANITY-Se*'  Criminal  Law,  12;  Kvldence,  2«.  SO.  69.  70.  71,  72,  T.S,  74. 
INSTRUCTIO\S~Se»*  Burden  of  Prot.f,  6,  14:  Criminal  Law,  61.  62,  69, 
61;  Railroad.^.  17;   WIIU.  9.  10- 

1.  court   may.    In   in^trl)ctions,  a<isume  as  true  facts  admitted    by 

plending<(  144 

2.  not  10  give  undun  prominence  1 1  any  one  fact 166- 

8.  error  ro  n«suii)e  in  ii  struotion   r. hat  proof  of  one  fact  established 

prima  facie  con^pirHcy  to  murder  as  charged  in  indictment    .  166 
4.  instruction  to  jury  improper,  that  ** though  they  may  lielleve  all 
the  evldencH  heard  on  behalf  of  plaintitr,  yet  if  they  believe  evi- 
dence of  defendant,"  defendant  is  entitled  to  a  verdict  206 

6.  fallurH  to  instruct  us  to  limit  of  damages  jury  could  assess,  verdict 
l)eing  for  less  amount  than  claimed  in  petition,  error  not  preju- 
dicial   480 

6.  must  not  assume  facts  proven  about  which  evidence  is  conflicting.  468 

7.  failure  In  civil  suit  to  give  instructions  which  were  not  aslced  for 

is  not  an  error  . .    463 

8.  in  civil  cases  court  not  l>ound  to  kivp  whole  law  of  case 468 

W.  proper  instructions  on  trial  for  breaking  into  store  and  stealing 

goods  therefrom     614 

10.  may  be  given  after  argument  of  civil  case  if  necessary  to  trial  ac- 

cording to  law 741 

11.  malicious  shooting  and  wounding— proper  instructions  ^r^..  b6ft  ^ 

12.  n'>  instruction  concerning  right  of  self  defense  authorized  ,^^(ef  (3 QOlC 
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INSTRUCTIONS-Contlnued.  Page. 

18.  •'or"  Improperly  used  lostead  of  "and,"  jnry  not  miftled  thereby.  690 
14.  although   evideuoe  of  attesting  witness  affalnst  will   should    be 

weighed  with  caution,  it  is  error  to  so  instruct  a  jury 470 

INSURANCE-See  Fraud,  1:  Pleading,  88.  83,  48- 

1.  under  this  contract  party  has  right  to  recover  cash  value  of  policy 

after  payment  of  four  premiums 42 

8.  pamphlet  sent  out  by  company  part  of  contract 48 

8.  company  trustee  for  policyholder,  action  not  barred  by  limitation .     48 
4.  cash  value  nf  life  Insurance  policy 48 

6.  assignment  of  policy  with  consent  of  company  onstitutes  an  In- 

r2ependent  contract  of  insnranoe  with  assignee  ...  ...  06 

ft.  lien  on  property  created  by  act  of  owner  vitiates  policy — when    ...     05 

7.  grantor's  property  fraudulently  conveyed   to  defraud   creditors- 

grantee  has  no  insurable  interest  therein 06 

8.  concealment  by  applicant  of  Attachment  lien  vitiates  policy  ...  86 
0.  right  to  paid  up  policy,  although  not  applied  for  within  period 

prescribed  by  contract  of  insurance 806 

10.  policy  not  forfeited  by  failure  to  pay  interest  on  premium  notes. ..  806 

11.  false  statements  in  proof  of  loss,  unless  honestly  made,  reuder  pol- 

icy void —  807 

19.  whether  false  statements  were  honestly  made,  a  question  for  jury.  807 

13.  parol  agreement  of  agent  thereafter  to  Issue  policy  not  a  contract 

of    insurauoe— such   agreement   merged   in   policy  subsequeiltly 
issued 887 

14.  particular  commission  from  insurance  company  constituted  ctr- 

tnln  person  general  agent 887 

15.  village  ten  niiles  from  HendHrson  is  within  vicinity  o!  Henderson 

in  the  meaning  of  a  commission  appointing  agent  for  Henderson 
and  vicinity 887 

16.  secret  limitation  of  agent's  «uthority  does  not  affect  person  deal- 

ing with  him  to  extent  of  his  apparent  authority 887 

17.  loss  of  property  after  contract  of  insurance  is  made— right  to  com- 

pel delivery  of  policy    887 

18.  company  not  permitted  to  rompromlse  and   pay  demand   to  the 

holder  of  policy  after  receiving  notice  that  it  bad  assigned  by  the 

holder 887 

10.  the  giving  of  written  notices  of  loss  forthwith,  not  a  condition 

prncedent  to  company's  liability  . .  888 

20.  such  notice  before  suit  brought  sulfic'ent.  . .  888 

81.  failure  to  give  notice  waived    by  failure  to  demur  to  petition  or 

allege  want  of  notice  to  aifswer 888 

23.  right  of  insured  to  make  repairs 288 

'SH.  addition  to  building  increasing  its  value  does  not  increase  risk  ...  888 

24.  company  having  notice  of  improvements  and  falling  to  cunoel  pol- 

icy, can  not  avoid  policy  fi«p  such  cause  after  Its  loss  by  tire S88 

85.  owner  not  responsible  for  fa^ne  statements  ma<le  in  application, 

writtten  by  company's  agent,  of  which  he  was  ignorant 880 

86.  policy  not  invalidated  by  failure  to  give  notice  of  incumbrance  in 

particular  case 880 

27.  clause  of  policy  requiring  arbitration   if  parties  can  not  agree  as 

to  amount  of  loss,  does  not  apply  to  case  where  company  denies 
all  liability,  there  being  no  controversy  as  to  the  amount  of  loss    881 

28.  waiver  by  company  of  its  right  to  ascertain  amount  of  losa  by 

arbitration 261 

20.  failure  to  furnish  proofs  of  loss— action  not  barred  thereby  if  such 

proofs  are  furnished  before  institntlon  of  suit 861 

30.  provision  as  to  time  in  which  proofs  of  loss  shall  lie  furnished— 

when  and  how  waived 261 

31.  powers  of  asent  of  company  co-extfngive  with   business  intmsted 

to  him— secret  limitation  of  agent's  authority 861 

82.  not  necessary  to  prove  express  agr<»ement  to  waive  proofs  of  loss; 

it  may  bo  inferred  from  acts  of  insurer 861 

33.  evidence  being  conflicting,  waiver  of  proofs  of  loss  is  a  question  of 

fact  for  jury  to  determine  . .  861 

54.  widow's  equity  to  benellt  fund  of  Knights  of  Honor  superior  to 

rights  of  adult  children  in  particular  case.  486 

^.  when  the  company  waives  the  right  to  require  written  notice  of 

the  assignment  of  a  policy,  other  parties  can  not  complain  of  the 

failure  to  give  such  notice ^v-vvs>  JW^ 
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86.  l.otere8C  of  benefloiaries  in  policy  is  a  vested  right,  which  can  not 

be  dlveated  hy  the  inaured.  withoat  their  oonsent 495 

87.  policy  payable  to  "ezecntorfl,  admioistrators  or  assignees"  of  in- 

sured may  be  transferred  by  biiu  to  any  person 496- 

88.  parol  as^ignmeent  of  policy  by  husband  to  wife,  accompanied  by 

delivery,  valid,  in  ahseuoe  of  fraud;  there  must  be  actual  assign- 
ment in  such  case,  not  mere  unexecuted  intention  to  assign 496- 

80.  company  can  not  cbanse  or  abandoD  contraot-of  insurance  with- 
out; oonsent  of  ln<iured • 686 

40.  Boouring  of  certalu  am«*ndment  to  charter  by  company  and  other 

acts  a  violation  of  contract  of  ininurance 686 

41.  insured  entitled  to  rescission  of  oontarct  of  insurance  in  particu- 

lar oasH . .  586 

48.  imrol   agreement   fixing  time   of   payment  of  premiums  may  be 

proved  if  not  inconsistent  with  written  contract 589 

48.  waiver  of  preliminary  proof  of  death  from  Hcoldent 598 

44.  verdict  that  death  resulted  from  an  accident  and  not  from  typhoid 

fever,  sustriinnd  by  evidence ...  593 

46.  forfeiture  of  life  insurance  policy  by  failure  to  pay  premiums— 

right  to  paid  up  policy ...    61^ 

46.  policy  reformed  by  chancellor  where  there  was  mutual  mistake  of 

law  by  parties  as  to  effect  of  words  used  639 

47.  rights  of  policy  holders  in  one  life  insurance  company  under  con- 

tract between  such  company  and  another  company  to  re-insure 
all  nf  first  company's  policy  holders 660 

48.  particular  policy  a  transferred  one  and  not  issued  upon  faith  of 

certain  health  cei'Difloate 660 

49.  answer  denying  th»t  policy  holder  was  in  gond  standing  at  certain 

daleinsuffiuient:  facts  supporting  such  averment  roust  be  alleged.  660 
60.  general  rule  as  to  right  of  insured  to  change  beneficiary  in  policy.  707 
51.  right  of  insured  to  make  such  change  existed  under  particular 

policy ...  707 

62  provision  nf  policy  authorizing  chanire  of  beneficiary  not  in  conflict 

with  General  St<atutes  or  charter  of  company 708 

68.  application  for  insurance  and  pulley  both  parts  of  contract  of  in- 
surance       708 

64.  right  of  mortgagee  to  proceeds  of   policy  taken  out  by  mortgagor 

on  mortgaged  property  in  case  of  loss. .    .  720 

66.  mortgagee  not  :iound   by  arbitration  entered  Into  between  mort- 
gagor and  company  7fO 

66.  representations  nf  insured  that  he  was  a  temperate  man. material  .  970 

67.  warrflnty  that  insured  is  of  sober  and  temperate  habits  construed.  970 
INTEREST— See  Trustee  of  Jnrv  Fund,  1— 

1.  pot  allowed  on  judgment  for  personal  injuries 541 

9.  on  debt  before  judgment,  not  allowed  unless  prayed  for 877 

INTERSTATE  OOMMERCE- 

1.  State  taxes  imposed  on  express  companies  under  present  revenue 

law  void  because  a  resrulation  of  Interstate  commerce 862 

2.  taxation  of  business  of  telegraph  companies  void  because  a  regula- 

tion of  interstate  commerce         362 

8.  State  may  tax  ransible  property  of  telegraph  companies 362 

4.  telegraph  companies  agencies  of  interstate  commerce 862 

JAILE^- 

right  to  compensation  for  dieting  prisoner— forfeiture  of  for  permit- 
ting prisoner  to  escape * 1.S8 

JOINDER  OF  ACTIONS- 

1.  several  causes  of  action  can  not  be  united   unless  they  affect  the 

same  parties  in  the  same  right 228 

2.  widow,  who  is  administrator,  can  not,    In   single  action,    recover 

damages  for  mental  and  bodily  suffering  of  her  husband  and  also 

for  his  death  under  section  3,  chapter  57,  General   Statutes 228 

8.  failure  to  move  to  require  plaintiff  to  elect  which  of  two  causes  of 

action  he  would  prosecute— effect  of 462 

JOINT  TENANTS- 

in  possession  entitled  to  credit,  when  partition  is  made,  for  value  of 
repairs  of  estate 128 
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JOINT  OWNERS-  PaffB. 

1.  one  joint  ovrner  of  timber  on  land,  has  right  to  sell   bts  iDteroat 

tbereSn—pDTObaser  beoomea  a  cotenaat  as  to  timber  with  other 
own^r 780 

2.  sale  of  whole  of  timber  by  one  of  two  joint  owners— liability  ae  for 

convHrsion 780 

8.  jnint  owner  each  have  right  to  use  of  common  property  781 

4.  one  joint  owner  not  liable  to  other  for  value  or  possession  of  prop- 
erty unless  there  has  been  a  conversion  of  it  by  him 781 

6.  injunction  against  one  joint  owner  to  restrain  him  from  Dsing 

common  property ...         781 

A.  although  one  joint  owner  caused  land  to  be  sold  at  judicial  sale 
and  purchased  it,  yet  he  holds  as  trustee  for  other  joint  owners . .  882 

7.  joint  owner  of  property  not   being  made  party  to  suit  to  recover 

for  its  conversion,  gave  evidence  disclaiming  any  interest  in  ac- 
tion or  property— case  not  reversed 986 

JUDGMENTS— See  Contempts,  7;  Divorce,  14;  Estoppel,  8;  Executors 
and  AdroiniHtrators,  2;  Infants,  4;  Judicial  ShIhs,  28;  Jurisdiction.  7; 
.Liens,  17:  Principal  and  Agent,  7;  Practice  in  Civil  Cases,  2.  8,  4— 

1.  obtained  by  fraud,  set  aside 46 

2.  joint  judgment  void  as  to  one  defendant,  vuiu  as  to  all 48 

8.  judgment  of  divorce  obtained  by  fraud  in  another  State 67 

4.  party  concluded  by  defavlc  judgment 106 

6.  persona]  judgment  void  against  defendant  not  before  court  by  ser- 
vice  of  process  or  by  appearance  141 

6.  judgment  at  law  obtained  by  fraud  will  not  beenfocred  by  a  court 

of  equity        109 

7.  judgment  of  court  of  competent  jurisdiction,  although  obtained  by 

fr:iud.    not   void,    and     plniutiff     entitled     to     '*legal     rights*' 
thereunder    . .  109 

8.  judgment  can  not  be  assailed  for  fraud   five  years  after  party  or 

bis  attorney  had  notice  of  the  fraud 160 

9.  judgment   and   order   of   sale   of    land    void,    if   land   is  not  so 

described  in  pleadings  or  judgment  as  to  identify  it 291 

10.  such  judgmenc  may  be  attacked  collaterally 291 

11.  judgment  is  not  void  in  such  case  if  land   is  merely  imperfectly 

described   291 

12.  judginentt  agaiocft  one  of  several  defendants  su£9ciently  specific  in 

its  designation  of  said  defendant  in  this  case 282 

13.  judgment  void  if  so  indeflnite  as  not  to  be  enforceable,  and  before 

(ippeal  tberefrum  ujociun  to  set  aside  necessary  282 

14.  appeal  does   not  lie  from   void   judgment  before  motion  m  set  it 

aside. 866 

16.  not  reversed  for  trivial  error  in  calculation  of  amount 417 

16.  judgnienu  may  be  enforced  ngiwiihstanding  void  order  granting 

appeal,  the  execution  of  a  superseoeas  bond  and  issual  of  super- 
sedeas    442 

17.  property  stolen  in  pursuance  of  conspiracy;  joint  judgment  against 

all  conspirators   lor  value  thereof,  proper 406 

18.  sufficient  if  it  described  disputed  division  line  so  as  to  identify  and 

locate  it 616 

IP.  inteiest  not  allowed  on   judgment  for  personal  injuries 641 

20.  in  aotion^to  enforce  judgment  fact  that  it  was  procured  by  fraud 

may  be  pleaded  as  a  defense  —    . .  636 

21.  what  interest  one  not  party  r.u  suit  must  show  in  judgment  to 

authorl/.e  him  CO  question  118  validity .687 

23.  in  suit  to  enforce  personal   udgment,  improper  to  render  another 

personal  judgment  for  »ira»  debt 688 

23.  particular  judgment  void  for  uncertainty 689 

21.  no  appeal  from  void  judgment  lies  until  motion  made  to  set  it 

aside 689 

25.  recital  of  judgment  that  certain  notice  had  been  given,  conclusive.  647 
20.  recital  of  fact  in  unreversed  judgment  conclusive  on  parties  to  suit,  668 

27.  conclusiveness  of  judgment— waiver  of  right  to  object  to  jurisdic- 

tion by  appearance  and  answer 831 

28.  void  judgment  not  reversed  on  appeal  before  motion  below  to  set 

it  aside..... 885 

29.  judgment  uf  chancellor  reversed  because  clearly  against  the  weight 

of  the  evidence 876 
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JUDGMENTS— Continued.  Page. 

80.  particular  aoknowled^ment  of  release  of  balanon  dae  on  judgment 

released  only  balance  due  plaintiff  on  individual  judgment  and 
not  that  du«  on  judgment  of  plaintiff  aft  guardian    920 

81.  judgment  of  death  penalty  need  not  direct  sheriff  to  erect  in- 

closure  to  execute  it 468 

JUDICIAL  NOTICBl- 

1.  S«->ate  courtfi  take  judicial  notice  of  law  of  case  as  determined  by 

U.  S.  Supreme  Court  616 

2.  court  may  take  judicial  notice  of  its  own  records  whenever  ques- 

tion is  one  of  fact  779 

8.  00  demurrer  to  a  pleading,  judicial  notice  can  not  be  taken  of  such 

fact  in  aid  of  or  against  the  pleadins 77fl 

4.  on  special  demurrer,  court  will  not  examine  it^  own  record  to  see 
that  another  suit  is  pending  between   same  parties  concerning 

same  facts 779 

6.  taken  of  all  acts  of  the  genera]  assembly  and  hence  of  incorpora- 
tion of  bank.  ..  fi76 

JUDICIAL  SALBS-Si^  E<«toppel,  6;  Champerty;  Judgments,  «.  10.  11; 
Lunatics,  I,  2;  Taxation,  8;  Trusts,  17,  24;  Vendor  and  Vendee,  18— 
1.  appraisement  not  necessary  when  defendant  has  no  right  of  re- 
demption at  salw 49 

9.  when   land  is  sold  to  pay  purchase  money  bonds,  the  first  pur- 

chaser has  no  right  of  redemption  at  second  sale 49 

8.  inadequacy  of  price  alone  not  sufficient  ro  aer.  aside 96 

4.  upon  purchaser's  failure  to  exerure  bond,  court  may  o-^er  resale..    99 
6.  purchaser  at  judicial  sale  required  tn  pay  certain  city  taxes 114 

6.  undenied  allegation  that  land  is  not  di^Hil)]e  ruken  as  (rue 172 

7.  decree  of  sale  of  mortgaged  property  may  fix  time  when  writ  of 

pos^ssion  may  issue 172 

8.  presumed  that  appraisers  performed  their  duty 197 

9.  sufficient  time  to  file  exceptions  to  report  of  sale  allowed 197 

10.  copy  of  advertisement  not  filed  with  report  of  sale— purchaser  not 

prejudiced  thereby 197 

11.  debt  for  which  sale  was  made,  advertised  as  $200,  in  excess  of  true 

amount 197 

12.  mistake  as  to  style  of  case,  in  amended  report  of  sale,  immaterial.  1^7 
18.  purchaser  claiming  under  judgment  whitm  is  void  because  land  is 

not  described  in  the  prooeedinffs  as  to  identify  it.  acquires  no 
title  thereto,  although  commissioner's  deed  describes  Imd  by 
metes  and  bounds 291 

14.  of  island  desoriiied  by  metes  and  bounds  as  contain! uk  oerutju 
number  of  acres,  when  in  fact  it  contained  only  OD«!lfth  of  the 
numlier— purchaser  not  required  to  take  the  land  i»t  his  hid 810 

16.  not  set  aside  liecause  boundary  line  described  as   UK)  feet  more  or 

less  contained  only  82 K  feet  ...  889 

16.  sale  in   suit  by  guardian  confers  no  title  unless  plaintiff  was  by 

law  authorized  to  act  as  ffuardian 389 

17.  sale  set  aside  because  a  nonresident  plaintiff,  gunniian  of  nonresi- 

dent minors,  did  not  prove  his  appointment  according  to  laws  of 
State  wherein  infants  resided 889 

18.  presumed  in  particular  case  that  whole  interest  in  land  of  party  to 

suit  was  included  in  order  of  sale 686 

19.  price   bid   not  grossly  inadequate,    no  irreitularity  or  unfairness 

proven  or  presumed  in  particular  sale 669 

20.  purohas««  of  land  by  appraiser  makes  neither  sale  nor  appraise- 

ment irregular  or  void 669 

21.  advertisement  of  sale  sufficient  in  certain  cases 569 

22.  sale  of  land  as  indivisible:  not  necessary  to  allege  that  land  is  in- 

divisible, if  it  otherwise  appears  to  be  so. .  ...  691 

23.  lunatic  defendant  s  title  passed  by  order  of  sale  in  action  to  which 

lunatic's  appearance  was  entered  by  his  committee 778 

24.  mere  traspasser  not  permitted   to  question   regularity  of  jadicial 

proceeding  under  which  owner  acquired  land  22  year's  ago 808 

25.  city  not  required  to  look  alone  for  its  taxes  to  the  purchaser  of  a 

decedent's  property  at  a  judicial  sale  made  to  pay  decedent's 
debts,  although  purchaser  had  knowledge  of  city's  lien  for  taxes 
on  the  purchased  property 800 

26.  city  entitled  to  have  such  taxes  paid  out  of  jroceeds  of  sale  as  a 

claim  against  decedent's  estate 800 
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JUDICIAL  SALES -ContiDued.  Pftge^ 

27.  city  entitled  to  its  taxes  ODt  of  such  proceeds,  notwUbstaodiDi; 

commissioner's  report  of  decedent's  debt,  whiob  was  ooDflrmed, 
did  not  include  its  claim,  tbe  claim  being  set  Up  before  proceeds 
of  sale  were  disposed  of .^ 301^ 

28.  sale  of  8harf>8  of  stock  under  void  judgment  passes  no  title  to  pur- 

obaser;  defendant  may  sue  to  recover  certificate  of  sucb  stock 

from  purchaser ¥& 

JURISDICTION -See  Appeals,  «V»- 

1.  penalty  inipofied   hy  national   banking  law  may  be  rr covered  of 

national  bank  in  State  court. . .  204 

2.  ouurr'  has  no  jurisdiction  of  actions  in  rem  unless  the  property 

irsMlf  is  brought  Itefore  the  court 291 

H.  oi'jfction  to.  waived  by  filing  answer  without  having  excepted  to 

overruling  of  special  demurrer —  49ft 

4.  circuit  court  cau  not  enjoin  proceedings  on  judgment  of  Inferior 
court,  altliough  judgment  is  lodged  in  circuit  court  clerk's  office 

that  execution  may  issue  therefrom 52^ 

6.  appellate  court  can  not  consider  appeal  from  judgment  for  recov- 
ery of  money  when  amount  In  couiioversy  is  less  than  $100 640 

6.  of  action  to  enforce  performance  of  executory  contract  of  sale  of 

land 90& 

7.  court  of  county  in  which  land  lies  has  jurii»(licti<m  to  render  per- 

sonal judgment  against  vendee  in  such  action,  who  dues  not  live 

and  is  not  served  with  process  in  such  county. ...  905. 

H.  when  several  of  class  9ue  for  all  and  interest  of  each  is  less  than 

$100;  jurisdiction  of  appeal 365 

fi.  of  Marion  Circuit  Court  at  its  June  term 48ft 

10.  of  summary  remedy  on  appeal  bond .- . .  b2tt 

JURY— See  Appeals,  48;  Practice  in  Criminal  Cases,  lu— 

1.  when  court  may  order  jurors  to   be  summoned  from  adjoining 

county 164 

2.  sheriff  summoning  jury  from  adjoining  county  may  inquire  con- 

cerning quallflcatious  of  citizen  of  such  county 165 

3.  improper  selection  of,  in  particular  case,  not  prejudicial 179 

4.  when  right  to  peremptory  challenge  arises 179^ 

6.  ritfht  to  peremptory  challenge  may  be  waived 179 

H.  what  names  should  properly  be  placed  in  box  in  selecting  petit 

jury  for  civil  case  589> 

7.  when  too  late  to  object  that  juror  was  disqualified 647 

KU  KLUX  LAW- 

what  eRRHiitial  to  complete  offense  against  ku-klux  law S97 

LANDLORD  AND  TENANT— See  Diritress,   1,2;  Liens,    11:  Subroga- 
tion, 1 ;  Trespass,  1— 
J .  construction  of  particular  lease 34 

2.  when  tenant  may  maintain  action  against  landlord  for  trespass. ..  145 

3.  landlord's  lien  for  supplies  furnished  not  lost  l-iy  delay  to  enforce 

it  in  time  limired  for  enforcement  of  lien  fur  rent 20O 

4.  lien  for  supplies  must  be  enforced  hy  suit  in  equity 200 

5.  right  of  landlord  owning  half  of  crop  against  attaching  creditor  . .  200 
(5.  where  lease  obligates  landlord,  at  its  expiration,  to  accept  and  pay 

or  improvements  made  by  tenant  on  premises  at  price  fixed  by 
arbitrators,  and  parties  fall  to  appoint  arbitrators,  tenant  may 
recover  value  of  improvements  without  making  tender  of  them 
to  lord 244 

7.  agreement  that  landlord  shall  have  lien  on  crop  to  be  raised,  en- 

forcible  between  landlord  and  tenant . .  686 

8.  agreement  of  tenant  to  waive  exemptions  as  to  such  crop  enforcible.  6b6 

9.  sun  in-law  was  tenant  of  his  father- in  law  and,  therefore,  his  pos- 

session was  not  adverse 765 

10.  relation  of  landlord  and  tenant  not  shown  to  exist  In  certain  case.  866 

11.  under  particular  contract  of  lease,  petition  to  recover  damages  for 

its  violation  was  sufficient 878 

V2.  landlord  liable  for  destruction  of  lessee's  property  on  leased  prem- 
ises   878 

13.  right  of  landlord  to  recover  for  damages  to  crop  owned  jointly  by 
him  and  his  tenants 239 
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LIBEL—  Page. 

I.  wurd8  iiifiT  constitute  libel  without  iuiputlug  a  deflnite  crime— 

whi»t  is  a  libel »)2,  323 

S.  words  iiiiputlniz  u  want  of  integrity  to  one  holding  office  of  trust 

are  actionable  per  se H03,  328 

8.  dellnitinn  of— olinrge  that  a  juror  acted  corruptly  and   perjured 

himself;  libelous  per  se.  454 

4.  burden  of  proof  on  defendant,  wbo  justifies  by  pleading  truth  of 

words  publifihed 454 

5.  when  verdict  is  for  defendant,  who  pleads   truth   of  words  pub- 

lished, plaintiff's  rights  were  not  prejudiced  by  improper  admis- 
sion of  pniof  iif  mitigating  circumstances 454 

6.  in  action   lo   i-ecover  damages  for,  maiice   in   publisher  must   be 

'  alleged '. 699 

7.  if  tbn  words  published  be  libelous  per  se  only  defense  is  traverse  or 

jiistitloiition  as  true 5i)9 

8.  publication  of  words  libelous  per  se  being  admitted  and  justified 

as  true,  burden  of  proof  is  on  defendant 599 

LICENSK— See  Criminal  I^w,  3J,  35— 

1.  act  of  February  15.  1888,  relating  to  Bath  county,  does  not  affect 

distillers  in  that  county 236 

2.  withdrawal  of  one  mc'mber  from  firm   t(.  which   peddler's  license 

has  Iteen  issued— remaining  members  of  firm  may  coLtinue  busi- 
ness under  same  license,  even  under  new  firm  name 388 

LIENS— See  Aitiirneys.  7,  8;  Decedent's  KstJite.  10;  Execution,  1:  Home- 
stead, 5;  Landlord  and  Tenant.  3,  4,  5,  7,  8,  Mortgage.  11,  14,  15;  Sub- 
roKMtinn;  Vendor  anri  Vendee,  1— 

1.  elements  that  must  occur  to  subject  property  to  lis  pendens  lien  . .     61 

2.  on  land  l<ir  purchase  money  paid  when  verbal  contract  is  not  en- 

forceable   ~ lEO 

3.  whole  of  land,  not  diviHlble.  sold  to  SHti^fy  superior  lien  thereon, 

when  there  art-  mferlui*  li»n  debts  nnti  vet  due 172 

4.  section  t)V>4,  Civil  Code,  applies  ouly  where  liens  are  of  equal  dig-  . 

nity .     ..  17d 

6.  a^ireement  concerning  priority  of  liens  by  mistake  omitted  from  a 

deed . .  172 

6.  agreement  that  property  delivered  shall  he  in  lien  to  secure  money 

iidvanced--ritfht  <»r  holders  of  antecedent  liens  on  the  property  . . .  205 

7.  atitaohment.  lien  a  legnl  lien  as  distinguished  from  a  contrHCt  lien.  303 

8.  note  exi-cuted  by  principal   to  pay  lor  land,  upon  being   paid   by 

principal's  surety,  does  not  sive  surety  lien  on  land  to  secure  re- 
payment to  him,  where  pavee  of  note  held  no  lien     S04 

P.  ernirs  of  court  in  allowing  surely  such  lien  not  prejudicial  where 
surety  had   atUichmenc  levied   un   same   land  whicn  should  have 

been  sHstained 304 

10.  attachment  lien  is  a  legal  as  distinguishid  from  a  contract  lien...  325' 

II.  lien  existing  un  tenant's  property,  when  ctiriled  upon  leased  prem- 

ises, superior  to  landlord's  lien— if  created  after  l)erng  carried  on 

leased  premis»»s  it  is  inferior 33ft 

19.  when  employes  of  as^signed  man ufticturing  companies  have  lien  for 

wages 365 

18.  no  such  lien  'illowed  laborer  for  damages  recovered  for  unlawful 

di^bartre  by  company :}ft5 

14.  lien  of  salesman  on  samples  for  his  commission tS^3 

15,  contract  for  lien  upon  proi)erty  to  be  acquired   in   the  future,  en- 

forcible  between  the  parties  to  it.    .  ftgft 

Ifi.  creditor  of  husband  having  lien  on  both  husband's  and  wife's 
properly  ro  secure  husband's  deht,  ran  not  l)e  compelled  by  hus- 
band's other  creditors  to  first  subject  wife's  property  to  pay  his 
debt    * 782 

17.  judgment  Is  not  a  Hen  on  defendant's  property 971 

18.  lien  upon  land  can  not  l»e  creat^'d  by  verbal  agreement 971 

LIKE  ESTATE— See  Devise,  1.6.  9,21,26;  Deeds,  1;  Husband  and  Wife, 

421;  Ejectment.;  Remainders,  1,  4,  5;  Trusts,  22— 

1.  right  of  life  tenant  to  use  trees  on  land— waste  by  life  tenant 107 

2.  riorht.  of   life  tenant  who   is   ti  us  tee  for  remainderman   to   sue  as 

trustee  alone,  tor  injury  done  to  fee,  disregarding  his  own  rights.  808. 

vol.  13—3  ^         . 
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LIMITATION—Si*e  Adverse  Possession,  4,  fi;  Bills jird  Notes,  12;  Glffcu, 
4;  FrAudiilent  Conveyances,  4:  Tnsnrancp,  H,  «:  Landlord  and  Tenant. 
3;  Judg:!nents,  H;  Pleading.  H;  M«)rtKrt»es,  «;  Sheriffs,  6;  Sureties,  20: 
Trtxation,  13;  Trusts,  2fi;  Usury,  1,  3,  4-  Page. 

1.  statute  continues  to  run  nffalnst  infant  heirs  after  ancestor's  denth,       8 

2.  statute   u«it  repelled   lijr  fact  that  party  st^ekirg  to  set  rt<5irie  dew! 

lived  in  di^stanr.  county  from  tlint  in  which  deed  was  recorded...       10 

3.  departure  from   State  to  avolil   services  of  summons— staiute   re- 

pelled      '.....  22 

4.  one  year's  statute  concerning  recovery  of  a  iwnalty  applies  only  to 

actions  entirely  penal     .  64 

5.  pro«<ecutioD  for  l)ettinj?  on  election  harred  hy  Avp  year  statute     142,  136 
(5.  actions  for  dauias:es  to  abuttiujz  prjjperty  in  city  from  cunstructlon 

and  operation  of  railroad  — from  careless  opera'non  of  siime-when 
]>arred  141 

7.  nnr.  nene«5«riry  to  plead  litnitjitiou  tn  imiictinent  under  penal  statute 

when  iruli'Tment  shows  that  siatiue  1ui-j  run  142 

8.  ctiosM  ot  aor.loM  acciruing   in   ano!ht-r  State— statute  of  ti)at  State 

applies  ...  206 

9.  ind'irseniHnt  tm   note  of  payments  which  are  denied  hy  payer,  not 

sutti'^ient  to  suspend  ruTiiiiut?  nf  statute,  burden  hplnj?  onhotder.   207 

10.  sections  S  and  Si,  article  i,  chapter  7l,  General  Statut-e.**,  apply  only 

to  a-tions  against  persons  who  arc  re<«lrients  of  thi.^  State  at  the 
time  of  the  accrual  of  the  cause  of  action     215 

11.  what  is  a  resident,  as  us-d  in  said  secrions 2l5 

12.  when  statute  begins  U)  ruti  a>:ainst  iM'nefleiary  of  an  express  trust 

and  in  f.ivor  of  irustee 248 

i;i.  statute  suspended    lierwei'n  ujaturity  of  note  and  date  of  payment 

made  nn  ir  in  certain  case       307 

14.  averment  "plaintiffs  cause  c»f  action  accrued  more  than  live  years 

asro"  tiot  p:ood  plea  of  five  years*  statute  430 

I."),  niufual  deTuand-^.  one  due  and  another  not  due,  with  intention  of 
])irties  that.  or\e  due  should  an  as  payment  on  one  not  due — lim- 
itation «toes  not  bearin  to  run  at  maturity  of  first  debt  ..  ..     468 

1(>.  i)irfy  afciuiescint?    for   twetity  four   years    iti    certain  conveyance, 

therejifer  barred  to  claim  a^^ain.st  it       476 

17.  more  than   thirty  years  after  sile  of   lan<l  in   judicial  proceedlnjjs, 

])arry  thereto   can    not   maintain    action    to  recover   his  interest 
therein  . .  535 

18.  reiju*^«^  •'^t'  indulgence  or  promist>  t.n  payor  not  to  defend  suit,  does 

not  prevent  surely  on  note  from  pleMdinj?  seven  years'  statute  ...   683 
IP.  pl-iinrill"   havitijr   elected  to  sue  (Ui    the   new  promise,  the  answer 
pleadiujz  the  tuipof  the  statute  as  lo  theorij^inal  promise  presented 
no  tiefensH 735 

20.  in  action  on  orijzinal  contract  proof  of  promise  to  pay  af^er  expira- 

tit)n  of  ])priod  of  limitation  does  ju)t  avoici  plea  of  limitation — 
aerion  should  be  on  the  new  pron)ise.         .  735 

21.  coverture  of  party  havlnn  cause  or  aetion  afiainst  a  surety  does  not 

prolong  period  of  iltjutation  beycnid  seven  years.    .  ....  849 

*2"i.  pirtic'tlar  conduct  of  surety  no  obstruction  or  hindrance  of  action 

hy  plaiutitT : 849 

2:i.  parti<Milar  acts  not  a  "delav  as.sented  to  in  writing?"  by  a  surety  .  .   849 
LIQUOR    SI^:iiI^lN(4-SeH   Evidence.  :|6;    CMuiinal    Law,  34,  Jj5,  3(>;  In- 
dictment, Irt;   Municipal  Corporation.  15,  lO - 

1.  sooial  clubs  of  Louisville,  nlchoujirh  selling  only  to  their  members. 

are  liquor  dealers  and  must  i:ay  city  license 576 

9.  indictment  for  unlawful  selling  must  stat*3  to  whom  sale  was  made.   691 

3.  tippling  hou.se  defined    4f76 

4.  license  granted  one  member  of  Arm  no  authority  to  other  member 

to  sell  liquor     976 

5.  seilinat  liquor  on  Sunday  not  a  selling  without  license 396 

6.  averment  in  indictment  for  selling  without  license,  that  sale  was 

made  on  Sunday,  mere  surplusage -proof  of  sale  on  any  duy.suffi- 
cient — 397 

7.  place  of  sale  of  li(iuor— when  and  where  title  passed    ;|yu 

8.  error  to  instruct   to  find  defendant  guilty  if  they  had  doubt  as  to 

which  county  sale  was  made  in 389 

LIS  PKNOENS-See  Lien.  1  — 

1.  not  created   by  suit  for  debt  and  levying  of  Invalid  nttaohmeDt  on 

property 254 

2.  when  lien  commenced  to  run  against  purchasers  of  oertain  land. . .  Sb7 
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,  what  advertisement  of  is  an  indiotable  ofifense 341 

LUNATICS- 

1.  committee  of  lunatic  may  enter  Iunatic'8  appearance  to  action  bj 

J4rtnt  owners  of  land  for  its  sale  because  uf  Indivisibility  .      778 

8.  in   action  afrainst   lunatic  l)y  joint  owner  to   sell  indivisible  real 
estate— proof  of  ownership  and  possession  required  to  pass  luna 

tin's  title  788 

LUNATIC  ASYLITMS- 

1.  when  board  of  commissioners  of  may  expend  Its  funds  for  improve- 

ments, etc ...  ...  310 

2.  balance  In  treasury  of  at  end  of  quarter,  which  has  be<»n  set  apart 

for  nmlviuK  improvements  that  have  been  commenced,  but  not 
completed,  ia  not  an  unexpended  balauce  referred  to  in  statute 
relatinjr  to  aSThims 310 

3.  wh^n  HUfilror  may  oha^ee  asylum  with  any  unexpended  balance  ..  310 
MALKMOUS  PROSKCUriON- 

1.  "ninlice"  and  "inHliciuusly"  **menn  acting;  from  an  improper  and 

wr<.n*rfnl  motive" 206 

2.  prost^ciirion  for  one  o1T»mish   not  justified  because  prosecuting  wit- 

ness had  prouiids  to  believe  deceased  had  committed  another  and 
distin(5r.  otTenpe ...     SJS 

3.  cerfMiii   insiriicrion  propnrly  refused  in  acrlon  for  mnlicious  prose 

cution  for  oluaininp:  money  uncl»T  fal.^e  pretenses 882 

4.  proper   instrur.rinns  as   to  mnlice  of  pros^cutinac  witness  nnd  his 

dury  to  in VHSt.itrnt.e  i»ef ore  swearing  out  warrant        431 

6.  when  prosecuting  wituess   is  protect^ed   by  acting  on  advice  of  his 

nttorn«"y       .  481 

ft.  of  civil  action— want  of  probable  cause  for  Its  maintenance  must 
be  {iIlHjied 766 

7.  action  for  malicious  prosecution   of  civil  action   can  not  be  main- 

tained liy  «ine  not  a  p;irty  ro  such  acMon  766 

8.  levy  of  attach?nent  a>?ainst  D.  on   land  cf  G.  under  »»elief  that  it 

helonsred  to  D.,  not  malicious  prosecution  of  action  as  to  G 766 

:MANn:VMUS- 

1.  lies  to  compel  y)errnrn)anco  of  ministerial  duties  512 

2.  lies  to  compel  officer   to  proceed   to  discharfre  duties  that  are  judi- 

cial, but  nnt  to  control  discretion  or  manner  of  discharf^e 512 

3.  what  duties  arn  ministerial,  what  jndici»tl  .'..     512 

4.  writ  will   not.  i^^UH  to  compel   county  judpe  to   overrule  demurrer 

to  Information  filed  by  auditor's  agent.     .  618 

•     5.  projM'i'  renn-dv  tn  compel  board  for  examining;  poll  books  to  issue 

certl Ilea t.f»  r»f  elec» ion     ..  630 

ti.  wlien  writ  will   issue  to  compel  county  judge  to  hear  proceedings 

by  infonmition  concerning  listing  of  ]irnpf»rry  for  taxation 877 

7.  does  not  Hh  ncrainst  county  court  us  such— olTioers  composing  court 
proper  defendrtuts  to  such  suit  .  891 

MARUlKI)  WOMKN— (■onsrirutional  Law,  14;  Deeds,  2.  11.  12;  Convey- 
ances. 1;  Mechanics'  Lien:  Remainders,  4:  Trusts,  28— 

1.  qucrre— power  to  confer  authority  upon  attorney  to  surrender  title 

TO  prop^-rty       45 

2.  can  not  make  gift  of  property  unless  authorized  to  contract  as  a 

feme  sole    278 

3.  partiiuilar  ante  nuptial  contract  authorized  wife  to  contract  as  a 

feme  soIh 974 

.4.  conveyance  of  n»arried  woman  not  set  aside  because  of  intimida- 
tion *of  husband,  purchaser  not  being  party  to  any  fraud  or  in- 
timidation  412 

5.  may  be  estopped  by  acts  or  conduct   fo  as  to  prevent   them  from 

profiting  by  their  own  wrong 481 

6.  right  to  make  a  will  derived  M)lely  from  the  statute 490 

7.  when  married  woman  may  devise  land 409 

8.  a  married  woman  can  not  mortgage  her  separate  estate  to  secure 

the  debt  of  her  husband  789 

0.  oan  not  mortgage  separate  estate  to  pay  husband's  debt 707 

10.  particular  debt  was  husband's  and  not  the  wife's 797 

11.  mortgage  of  general  estate  by— void  unless  executed  in  substantial 

compliance  with  statute  842 

12.  mortgage  of  land  by  married*  woman  void,  wben  clerk's  certificate 

shows  that  she  merely  relinquished  dower 842 
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MARSHALLING  OF  ASSETS-See  Lipns.  ]«-  Pane- 

equity  will  not  luarslml  »  oarUies  where  it  will  work  in  Justice  to  in- 

t4>rf bted  third  pii rMt>« 7S^ 

MASTER    AND    SEKVANT-See   Cinrlprs,    10,    11:    Fellow    Servant ; 
Negligence,  2M:  Railroads,  iH,  84.  m,  67,  ft8,  6U:  PieadingK,  9i,  26— 
1.  presumption  as  to  inieiligencu  and  capacity  to  obserTe  and  recog- 
nize dnnfter,  in  case  of  servant  eighteen  years  old 271 

3.  if  Riioh  servaut  fails  to  observe  dangers  apparent  to  all,  consequent 
Injury  not  chargeable  to  the  master        871 

3.  contributory  negligence  on  part  of  servaut  who   disooven:^  or  by 

reasoimtilti  diltg^^nce  could  discover,  that  appliances  with  which 
he  labors  nre  unsafe,  nnd  yet  continues  to  use  such  appliances    . .  271 

4.  duty  of   masrnr  to  instiuot   infunt  servant   how  to  avoid   dangers 

ooniierted  with  servant's  business 49S 

6.  agreeiiienr.  of  mother  i  f  infant  servant  not  to  hold  master  liable 
fur  »ny  dnuiage  Huffend  l»y  ^e^vant  iu  performance  of  his  work, 
not  oompet^'nt  evidence  in  action  l>y  infunt  servant  to  recover 
damtipes  for  injuries  k  suiting  from  master's  negligence 4S3 

6.  when  per{«iii  lettintr  our  wnrk  iiy  o<iiitr»ot  is  liablH  for  contractor's 

neglect  ()r  improper  e:  ecu  (ion  if  work .         404 

7.  railr(»ad  employe  in  certain  o;if^e  not  entitled  to  recover  because  of 

failure  of  "buss"  to  ii  stru()t  and  warn  him  concerning  duties  .   .  648 

8.  adult  employe  assumes  risks  incident  to  dangerous  employment. . .  81& 

9.  when  infant,  employe  is  treated  as  assuming  such  risks    81& 

lu.  what  risks  are  assumed  by  employe  of  railroad OOS 

11.  when  piiiploye  of  rallioad  may  look  to  superior  officers  for  protec- 
tion from  dangers 90^ 

MECHANICS'  LIENS- 

may  i^e  onated  on  a  wi'^e'^*  separatie  estate,  although  the  contract  re- 
lating thereto  is  not  in  writing 3Sd 

MISTAKE- See  Liens.  5- 

1.  money   paid    under   mistake  of   faot   recovered,    notwithstanding 

negiigenoe  to  ascertai n  the  facts 148 

2.  money  paid  holder  of  draft  by  bank  by  mistake,  may  be  recovered.  14ft 

5.  no  mistake  in  t^runtinu  clause  of  deed  shown 698 

4.  mutual  mistake  of  Itiw  as  to  meanings  of  words  use<l  in  contract 

aiithori/es  ref<irinar.iou 639 

MORTUAGl<:s— See  Assignment  l«y  Operation  of  Law,  ft:  Attachments 
7:  Homest«>a(l.  »;  Liens.  16:  Marrieil  Women.  8,  9.  11,  12:  Sureties,  22; 
Usury,  fi:  Vendor  and  Vendee,  lO;  Warehousemen,  8— 

1.  mortgage  discharged  when   the  lieu  debt  is  extinguished  by  mar- 

riage             '....     SSI 

2.  mortgagee  not  affected  l»y  parol  agreement  of  mortgagor,  of  which 

he  hail  no  not  ice  to  hold  legal  title  in  trust 6S 

R.  oertiH^ateof  a  wife's  acknowledgment  sufficient  in  particular  case.  104 
4.  c  )nveyai)Cf»  of  lard  to  secure  loan  of  money— always  a  mortgage     .   112 

6.  conveyance  considered  a  mortgage  rather  than  a  conditional  sale 

when  of  doubtful  nature         ...  lia 

6.  prior  morrvagee  uniring  with  mortgagor  in   mortgaging  to  third 

parry— loss  of  jiriority.  .  143 

7.  mortigfigee  aliowi-d   to  make  any  defense  against  prior  mortgage 

that  mortgagor  may  make 14B 

8.  mortgage  of  property  t.o  l>e  antnired  in  futuro  void 16ft 

9.  if  <lebt  is  barred  l\v  limitntion  mortgaue  also  barred 208 

lu.  deed  of   convevanoe    intended    to   secure  money  loaned  only  mort- 

trage,  though  absolute  on  its  face 248 

11.  risrht  of  mortsagi^e  who  sntisfies  prior  ezecition  lien 875 

12.  mortgage  of  ianil  by  husband  and  wife  does  not  pass  their  home- 

stead right  therein,  unless  mortgages  recorded  or  lodged  for  record.  426 

13.  moit(2airH  executed  with   fiaudulent   int^'nt,    not  a  Olsposltion   of 

property  with  intent  to  ci^eat,  etc.,  creditors,  if  mortgagee  refuses 
to  accept  it ...     496 

14.  sale  under  ex«^cution  of  mortgaged  personal  property  of  execution 

defendant— lien  acquired  thereon  by  purchaser 640 

16.  such  purchaser  required  to  execute  bond  before  taking  possession 

of  1  he  property 640 

16.  authority  of  chancellor  to  order  sale  of  such  property  to  satisfy 

mot  tgage  an  1  ien  of  purchaser 640 

17.  consideiation— failure  of  mortgagee  to  perform  his  part  of  contract.  687 
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iffOKTOAOES— CoDtinued.  Paffe. 

18k  vvrbfrl  aufitiority  to  Bt^n  ndme  of  a  surety  to  a  mortgage  insuffl- 

dent : -    ..   784 

1%  aiolUMWledffmdnt  of  mortgage  not  neoeaaary  td  create  a  tlen  .be- 
tween parties  to  it 734 

90.  mortiraice  lien  embraoes  acoreMon  to  original  tract 888 

SI.  Biftnature  by  making  mark— abseoce  of  attestation  by  witness— 
aoknowIedf(inent  of  such  slgnattite  before  olerk  to  be  grantee's 

act  and  de«<d 068 

2d.  "oonsideratlon  fot*  particular  mortgage  determined 978 

S3,  mortgage   not  valid   against  creditors   nntil  acknowledged  and 

lodsed  for  recond  886 

d4.  particular  conveyance  not  intended  to  operate  a^  n  mortgage 160 

:MUNIGIPAL  CORPORAXIONS-See  streets  and  Alleys,  1,  8;  Consti- 
tutional Law,  10— 
1.  passage  of  ordinance  by.  lor  condemnation  of  certain  street*  no  dis- 
claimer by  it  that  Raid  street  was  previously  a  public  highway . ..  879 

8.  power  to  acquire  wharf  property •. ..  408 

•8.  council  holding  wharf  property  in  trust  for  public  use,  can  not 
delegate  its  power  and  duty  to  control  and  maintain  it  to  an- 
other  406 

♦.  commissioners  of  sinking  fund  of  Louisville  hov»»  no  authority  to 

acquire  or  maintain  wharfs  belonging  to  the  oiry 406 

when  pASsngH  nf  municlpnl  ordinance^  nmy  h*»  Hnjnin(>d 406 

•5.  nor.  authorized  to  grant  right  of  way  in  streets  to  a  railroad  for 
sole  benefit  of  one  citizen ...  706 

6.  officers  elected  on  day  designated  In  chartpr  entitled    to   officH,   ai- 

thouffh  manner  of  holding  election  may  have  been  Irrecular 817 

7.  authority  of  police  judge  to  collect  fines 899 

8.  duty  to  keep  sidewalks  clear  of  obstruction 889 

9.  when  llaMe  for  personal  injuries  resulting  from  failure  to  remove 

obstructions  from  sidewalk .  889 

10.  corporation  charcred  with  notice  of  an  obstruction  that  has  existed 

in  sidewalk  for  sixteen  months 889 

■'II.  in  action  to  recover  damases  by  r(>a«on  of  such  obstruction,  evi- 
dence of  existence  of  other  obstructions  in  sidewalks  of  city  in- 
competent   889 

12.  authority  to  require  both  conductor  and  driver  of  street  oars 948 

13.  ordinance  of.  to  that  effect  no  impairment  of  railway  company's 

right  to  operate  its  road  in  tbe  city 948 

14.  city  may  compel  the  return  ot  cars  to  stable  that  have  not  botfi 

officials..  948 

15.  authority  of  tm«tee  to  license  sMe  of  liquor 976 

16.  payment  nf  8  no  to  a  county  clerk  did  not  authorize  issuing  of 

llOf»nse  tn  smU  liquors  bv  trustee  of  a  t-own .    . .  976 

MUNICIPAL  TAXATION-See  .ludlolal  Sales.  26,  26,  27- 

1.  power  of  cnuncll  of  city  to  assess  property 418 

2    city  may  Iw  authorUed  to  collect  taxes  by  suit  .  418 

S.  act  authorizing  council  to  make  as^ssment  not  nncnnstltutlonal.  418 

4.  State  may  exempt  property  from  State  taxation  and  leave  it  ^uh- 

j(»ct  to  municipal  taxation..  577 

5.  authority  of  city  of  Covington  to  tax  franchise  of  gas  companv  . . .  677 
NATIONAL  BANKS-See  Banks,  1,  3,  7,  8;  Bills  and  Notes,  26;  Juris- 
diction. 1. 

J«JEGLIGrcNCE— See  Conflict  of  Law,  1:  Carriprs;  Bnrden  of  Proof,  4, 
11.  IS  Evidence,  68;  Mistake,  1;  Mast.pr  and  Servant.  2,  8.  6,  7,  9: 
Municipal  Corporations.  9.  10. 11;  Pleadings.  26,  81;  Question  for  Court 
and  Jury,  1 ;  Parent  and  Child,  6;  Railroads,  4,  9,  10.  17,  49.  57,  69.  67; 
Variance.  9,  8;  Warehouse,  6— 
1.  attempt  to  cross  track  in  front  of  moving  train,  contributory 

negllffence 18 

8.  "willful  neglect"  a  statutory  term  applicable  only  when  death  re- 
sults from  injury    18 

8.  facts  proven,  equally  consistent  with  existence  or  non- existence  of 

negligence,  failure  of  proof 79 

4.  putting  band  out  of  a  oar  window  contributory  negligence  . . 116 

•6.  contributory  negligence  must  be  affirmatively  pleaded 116 

•^,  Bxrn^iit  wh^n  petition  sbowa  that  plaintiff  was  guilty  of  it.  consid- 
ered on  demurrer .T:  Al^^Tr> 
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7.  recovery  for  willful  neglect  not  defeated  by- proof  of  contributory 

neffUgenoe *.  ..   .....'...;.. lO 

8.  brakeinan  atteiuptioiE  to  oouple  oar  improperly  loaded,  notLguilty 

of  contributory  ni^^lijtieuce j.*..:.'..'.   , 16& 

9.  failure  of  conductor  to  warn  brakeman  of  d Anger  of  naaking  cer- 

tain coupling  of  earn —   i....', .        153. 

10.  gross  negligence  of  defendant  does  not  preclude  him  from  j}leading 

ooutrihutnry  negligence  of  plaintiff 20& 

11.  plalntitf  may  recover,  notwithstanding  his  contributory  negligence. 

when      r  . ,    208 

12.  plaintiff  guilty  of  contributory  negligence  in  pa/ticular  case 20& 

13.  lusfTuotion  concerning  contributory  negligence  of  plaintiff  prop- 

erly refused  where  defandant  saw  plaintiff's  dangerous  position 
and  was  affcerwards  guilty  of  neglect 27^ 

14.  a   question  for  the  court  where  facts  are  agreed— a   question  for 

jury  when  facts' arein  dispute 397 

15.  error  to  instruct  jury  that  it  waft  negligent  to  operate  train  of  five 

to  seven  cars  with  one  or  two  brakenien 897 

16.  horsu  killed   and   buggy  destroyed   by  cars  of  railroad— presumed 

railroad  was  negligent 48(V 

17.  where  railroad  nduiits  killing  of  horse  and  destruction  of  buggy, 

burden  of  proof  is  on  it 43(> 

18.  when  court  sliouWi  instruct  jury  to  And  for  plaintiff  because  of  de- 

fendant's connibutory  neglitfenoe  .         461 

19.  ouH  guilty  t)t  willful  iiej^leut  uuiy -plead  contributory  ne«Usreno*»  in 

all  cases  except  those  brought  "under  section  3,  chapter  57,  (Gen- 
eral Starutes :  .  461 

20.  death  cau.sHd   by  willful   neglect.,  damages  i-ecoverable   only  where 

der-edent  leaves  wi'low  or  child 466,474 

31.  degree   of   negligenoe  alleged    in   action  for  damages  for  dearh    by 

wrongful  act,  aeiermines  under  what  section  of  chapter  57  suit 
is  broucht ...  465,474 

22.  definition   of   "willful   neglect"  which   is  not   synonymous  with 

gross  neglect      474 

28.  parficular  petition  states  cause  of  action  for  "negUgePoe"  nnder 
section  1.  chapter  57.  GentTal  .Statutes,  notwithstanding  allejza- 
tlon  of  willful  neglect.    .  517. 

24.  removal   of  no.^ts  supporting  roof  of  mine   by  owner  and  leaving 

roof  unsupported,  act  (if  negligence  ..  ...  6S6 

25.  failure  of  miner  to  noiine  that  such  posts  had  been  removed;  not 

coutrihutory  uegliireTioe    63ft. 

26.  what  willful  neglect  is ■. .  .   .    670- 

27.  railroad  not  guilty  of  willful  neglect  in  the  mode  of  construction 

or  operation  of  its  gns  works      .  67ft 

28.  when  county  is  llalile  for  injury  resulting^from  its  neglect  ...  67a 

29.  contributory  negligence  of  driver  of  conveyance  not  imputed  to 

pa^jsenger        6fift 

SO.  duty  of  railroad    to   tfive   signals  of  approach  to  public  crossings 

and  to  private  cropsintfs 714 

81.  one   lawfully  usiok   ])rivate   crossing  entitled    to  benefit   of  Fiu^h 

^iifuals  at  public  crossing   if   they  can    be  heai-d   at   the  private 

crossing 714 

32.  duty  of  railroad  to  u-nm  reasonable  care  for  the  safely  of  those  using 

8uc!h  private  cross! ny;   71S 

33.  burden  (jf  proving  C'liitriljutory  nesrlect  on  defendant 715 

84.  failure  of  per.>«nn  ahoiit  to  cross  railroad  track  to  look  out  for  ap- 

proaching train  not  neffllgencn  per  se 715 

85.  contributory  neglect  of  driver  of  vehicle  not  Imputed  to  passenser.  715 

86.  questiou  whether  facts  tind  circumstances  proven  show  contribu- 

tory nefjlect  is  for  jury  and  not  ctiurt  to  determine 716- 

87.  when    plaintiff   may   recover,    notwithstanding   his    contributory 

neglect T15. 

88.  when   action   is  defer, red   by  plaintiff's  contributory  neglect  and 

when  not ...  —         ...  784 

89.  contributory  neglecr.  «•{•  person  killed  not  defense  to  one  guilty  of 

willful  nesleot,  which  re.sulted  in  the  death 78& 

40.  if  the  willful   neglect  does  not  produce  deatb,  such  contributory 

neglect  is  a  good. defense .^rr>...: ....  78a. 
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41.  .what  contributorj  neglect  will   prevent  recovery  of  damages  for 

pernona]  injuries    783 

43.  willful  negleot  of  K.  C.  employes  at  orossin^  of  K.  C.  aTid  C.  &  O. 
ronds,  not  imputed  to  C.  &  O..  alcl)oiigh  it  also  employed  same 
men 769 

43.  willful  n«Vleot  Tor  K.  C.  to  occupy  a  crossing  at  tiiue  when  C.  A 

O.  wnH  entitled  to  its  use 76» 

44.  certain  negligent  acts  Ijeing  nlleged,  plaluriff  not  entitled  to  re- 

cover hy  provinft  other  and  different  ants  of  negligence 809 

45.  liability  of  railruud  for  negli^^ent  bUisting  in  a  city  on  its  roadljed 

— iustrucrions 829 

45 ».  burden  of  proof  on  defendant  to  show  contrIl)utory  neglect     .    .      8^ 

46.  pit&intiff  mnkins  blast  with  knowl**d(re  that  way  of  escape  was  ob- 

Kfrncted.  guilty  of  contributory  neglect  838 

47.  cou<truction  of  railroad  depot  of  pine  wood  and  covering  it  with 

shinffles,  not  act  of  neirlt»ct     853 

48.  loss  of  bag/a^e  by  fire  in  depot— no  neglect  of  railroad  shown.    . . .  853 
4S).  placiniT  of  oimtructiou  on  trac  k  and  porniiiting  it  to  remain  there 

— gro-Jfi  i\t*u\ itfenoH 862 

60.  employe  of  railroad  carrying  rails— injury  resulted  from   bis  own 

n»'gUHir.  866 

61.  employe  placed  in  inimedUte  peril  on  drift  pile  in  river  by  willful 

nejrb'ct   of  paid  mad— n(Jt   (cuilty  of  contributory  neglect   in    at- 
tempting to  swim  to  the  shore      ...         908 

62.  no  willful  neuleot  shown  by  reason  of  failure  of  ^nglneer  to  notify 

trainmen  by  signal  of  intention  to  stop  train  at  certain  place  ...     941 
68.  failure   of  engineer  to  obey  a  signal  to  move  train,  given  i>y  one 

with  no  authority  to  i-^.siie  such  signals,  not.  willful  neglect 941 

54.  killlnur  of  slock  on  railroad— negllgenc^e— burden  of  proof 975 

65.  pre^umprion  of  negligen  e  %vhere  stock  are  killed   by  railroad  cars 

— evblen(?e  of  trainmen  sufficient  to  overcome  presumption 975 

NEW  PKO.VflSK— .See  Llmitrttiim.  2o. 

NEW  TKIAL— See  Appeals.  iJT.  59.  54;  Practloe  in  Criminal  Cases,  fi— 

1.  right  to,  los*- by  careless  litigiiut  who  siitTered  judgment  by  default.    94 
3    that  verdict  is  "oontraiy  to  law"  not  sufficient  ground    140 

3.  "errors  of  law  o(u;uirinu  at  tlie  trial  and  excepted  to  at  the  time" 

nor.  Kuffi(Mently  speoilic  ground 140 

4.  "errijrs  of  law  ocourrinj?   at    tiie  trial  and  excepted    lo  by  def<'na- 

ant."  not  stitlb^iently  s|)ei'ilic  ground      173 

6.  errors  of  trial  court  not  relied  cm  as  ground  for  new  trial,  not  con- 
sidered on  appeal  173 

6.  what  "exees'Jive  damages"  authorize  new  trial     ..  ...  173 

7.  on  ground  of  newly  disc<jv»'rc*d  evidence,  nor.  granted,  unless   or- 

dinary dilljrenee  shown  to  Ulsrover  such  evblence  439 

8.  wben  right  to  new  trial  exUts  im  gronod  of  surprise  during  trial.  494 

9.  on   ground   of   newly  discovered   evi(b'nce;    dili^ceiice   lequired   to 

prot'ure  anil  discover  evbleiice 671 

10.  venlict  of  jury  under  instructions  not  excepted  to,  not  reversed   if 

supported  by  any  eviilenci' ...  590 

11.  petiriou  for  new  ti  in!  becauM*  of  newly  discovered  evidence   afh^r 

motion  for  new  trial  overrule*!  ami  ai»p»*al  granted   ...  636 

12.  judgment  by  default  against  defendant  who  maile  assiKument after 

tiliiiK  of  suit  but  before  judcment— new  trial  awardetl  assignee     .  638 

13.  judgment  ly  default— new  trial  not  granted  unless  defendant  ten- 

ders good  answer  to  petition  638 

14.  not  granred   on  anc^ount  ()f   newly  discovered   evidence,  which    is 

merely  ouiiiuhitivH       763 

15.  jury  have  found   that  there  was  no  warranty  of  soundness  of  cow 

by  the  seller,  newly  discovereii  evidence  showing  he  kfhew  her  to 
,  be  unsound  liefore  the  «»1h.  no  ground  for  new  trial 790 

16.  dismissal  without   prejudice*  of  action  for  want   of  prosecution  — 

what  "unavoidable  easualty  or  misfortune."  or  "accident, or  ^ur- 
pri.se"  entitles  pfainilff  to  hew  trial 801 

17.  default  judgment  bv  reason  of  sickness  of  defendant's  attorney- 

defendant  not  entitled  lo  new  trial  .*. .     877 

18.  petition  for  new  trial  on  grounds  discovered  subsequent  to  term 

rendering  judjjment— when  to  be  filed 877 

19.  more  than  two  new  trials  not  granted  because  verdjct  was  not  sus- 

tained   by  evidence , .^rT>    877        T 
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NON  EST  FACTUM- 

plea  of  oasts  burdfn  t>D  the  plaintiff— no  evidenoe  being  offered,  da 

fendant  entitled  to  Judgment 7SS 

NOTICE— See  Bleotlons,  1;  Municipal  Corporation,  10— 

1.  of  motion  for  writ  of  possession  need  not  set  oat  date  of  convey- 

anoe  to  purchaser 84 

8.  purohaser  must  obtain  oooveyanoe  before  giving  notice  of  his  mo- 
tion for  writ  of  possession     84 

NUISANCE— See  Indictment,  5:  Criminal  Law.  90- 

1.  when  actual  damaires  and  when  exemplary  damages,  snsrained  by 

reason  of  nuisanoe,  may  be  recovered jtflO 

2.  injunction  to  prevent  erection  of  privy 834 

OFFICES  AND  OFFICERS-See  Elections,  2;  Municipal  CorporatioDg, 

6,  7;  Tax  Collector— 

1.  fees  of  prosecuting  attorney  of  Louisville 87 

8.  compensation  of  assistant  olerks  of  the  Senate  for  servioes  per- 
formed after  ajdjoumment  of  Senate £40 

8.  deputy  of  clerk  should  act  In  name  of  clerk— cerklfieate  in  name  of 

deputy  irregular 709 

ORDERS— S»^  Parties  to  Action,  16. 

PARENT  AND  CHILD -See  Criminal  T^w.  tf6:  Mastw  and  Servant,  5— 

1.  father's  consent  to  employment  of  infant  son.  what  con^ritutes         ISO 

2.  presumption  that  child  born  in  lawful  wedlock  is  legitimate   ...     900 
8.  what  n»*oe$:sary  to  rebut  this  presumption 8U0 

4.  right  of  child  to  charge  parent  for  servioes  rendered  after  beoom- 

ing  of  full  aare 7B8 

5.  pmmise  of  parent  to  pay  for  such  services— what  amnnnts  to TBS 

6.  child  injured  by  negllflrenoe  of  another— when  parent  may  recover 

for  earn  and  In hnr  nf  nursing  it 971 

5>ARTIES    TO    ACTIONS-See   Appeals,    68:    Assignments.  3;    Joint 
Owners,  7;  Sheriff,  17— 

1.  guardian  aud  bis  surety  proper  parties  to  action  to  apttle  ward's 

estate II 

2.  wife  engaged  in  business  may  sue  withoni*  joining  husband  to  €»l- 

lect  money  due  on  account  in  cerrain  cases 08 

3.  principnl  in  a  not4».  having  deposited  money  in  liank  to  ind«*mnify 

his  sureties,  instituted  suit  against  the  hank  and  his  sureties  to 
rnc^ovpr  sum  deposited,  on  ground  that  note  was  executed  withoti^ 

con^idtT  ition  and  the  snt^ties  bad  iieen  released— to  snob  Mctioo  

holder  of  t-he  noNj  wns  a  necessary  party . .    278 

4.  when  one  rtr  more  panies  may  sue  or  defend  for  all     .    .   ..  995 

5.  right  of  a  borrower   of  goods  to  sue  for  their  loss  or  injaiy  while 

in  his  po-jsession 900 

6.  one  who  sues  as  relator  must  show  such  right  in  himself  as  en- 

titled him  to  maintain  action  in  his  own  name 906 

7.  wife  and  children  of  insured  not  necessary  parties  to  action   on 

polioy  in  parfii'ubir  CftSrt  ...  M9 

8.  action  to  recover  usury  cfillected  by  a  trustee— ceetni  qoe  trust  • 

iiHcessary  pnrty— defect  waived  by  failure  to  flip  Special  demurrer.  935 

9.  county  and  directors  of  turnpike  company  should  have  been  mnde 

parties  to  particular  suit    957 

10.  in  action  by  purchaser  under  deed  executed  by  grantor,  when  an 

adult,  against   purchaser  claiming  under  df«d  cf  grantor,   ex- 
ecuted while  an  Infant,  the  grantor  not  a  necessary  party  724 

11.  payee  of  note  and  party  to  whom  he  indorsed  It  as  oollatval  sssu- 

rity  united  as  plaintiffs 790 

VJ.  snrety  having  assigned  note  after  paying  It,  a  neoessary  party  9b 

action  by  assisnee  acrainst  principal  in  note 64C 

13.  for  permanent  injuries  to  real  property S?5 

14.  trustee  holding  legal  title,  proper  party  to  sue  for  Injury  done  «d 

trust  property 97S 

15.  order  authorizing  county  otIPoer  to  oolleot  debt  dne oonntr olBorr  tn 

collect  debt  due  county,  does  not  anthorlse  blm  to  soe  in  his  i 

naniA         ...  

PARTNEHSHIP— See  Appeals.  IS:  Prands.  Statute  of,  19- 
1.  priority  of  partnership  and  individual  creditors  as  to  i 

and  individual  property "     <g7 

8.  right  to  compensation   for  serrices  by  one  ezpeoting  to  heea^M 

member  of  partnership,  hot  disappointed  In  that  expeetatSon  ..     144 
8.  accounts  between  partners  improperly  slated >^^*-  -  -        ^^ 
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4.  partner,  responMble  for  coAXofled  oondltion  of  aooounts,  charged 

with  items  of  a  doabtf ol  nature 199 

6.  ooBfltruotlon  of  partloolar  oontraot  between  a  partner  and  the  flrm 

of  which  be  was  a  mem  iH^r ...888 

6.  where  one  party  contributes  fats  time  and  labor  to  a  holiness  and 

the  other  his  money,  the  first  may  not  be  liable  to  the  latter,  by 
way  of  contrlbotion.  tor  loss  of  money 886 

7.  when  such  parties  are  considered  partners 886 

B.    release  given  by  one  partner  not  binding  on  firm  where  releasing 

partner  acts  in  fraud  of  his  oo  partners  and  lo  collusion  with  the 

debtor , 464 

9.  land  purchased  with  partnership  assets  and  used  for  partnership 
purposes,  becomes  partnership  property,  howerer  legal  title  may 
be  held 651 

10.  riorht  to  dower  of  widow  of  deopnsed  partner  in  partnership  lands    551 

11.  joint  nwnc'rs  of  land  cultivating  it  together  and  sharing  losses  and 

pmfltR-land  not  presumed  to  hp  partnersbfp' property;  partner- 
ship in  farming  business  only  presumed 5&1 

13.  when  and  to  what  extent  partnership  real  estate  may  be  treated  as 

personalty 608 

13.  deceased  ptsrtnnr's  rltl^  to  land  of  firm  descends  to  his  heirs  sub- 

ject to  lien  thereon  for  partnership  df>l)ts 606 

14.  contract  of  sale  of  Dart.n»»rshlp  land   by  surviving  partner  specific 

ally  enforo*'d  In  pftrticulap  case.  608 

15.  any  member  of  firm  mny  assert  any  def«iuse  or  counterclaim  of  a 

pHrtner^hlp  agrtl list  the  plaintiff 617 

16.  pirrles  bi'lng  sued   as   members  of  one  partnership,  can   not   be 

made  llalile  H8  luemlterx  of  another  firm 907 

17.  orltfioHl  nntltion  ngalnsr.  one  firm—amended  petition  seeking  to 

hold  entirely  difierent  firm  for  same  debt,  a  departure 9ld7 

PENSIONS -See  BTxeniptlons,  1. 
PER.lURY-.See  Iiidir^tment.  M. 
PEREMPTORY  INSTKUCTIONS- 

1.  Improper  to  tfive  if  plaintiff's  evidence  tends  in  any  degree  to  es- 

t^ihllsh  rlurht  of  recovery        72 

2.  proper  when  there  is  no  evidence  tending  to  show  plaintiffs'  right 

of  recovery . .     286 

8.  not  proper  ff  there  Is  any  evidence  conducing  to  show  a  right  of 

recovery 804 

4.  when  proper ..     ..  .       ..  482 

5.  should  be  given.  If  at  all,  at  conclusion  of  plaintiff's  evidence:  but 

may  be  given  after  all  testimony  is  in 554 

6.  proper  in  cer rain  case 68K.  687 

7.  proper  in  action  to  recover  for  injnrles  resulting  from  defendant's 

neirlect,  if  plaintiff's  own  testimony  showed  such  contributory 

n»»gleot  as  t-o  defeat,  his  action  ....  715 

PERSONAL  PROPERTY-.See  Clilm  and  Dellvwy,  2;  Trusts.  1.  15- 

1.  title  to  may  be  transferred  without  delivery  of  tlie  property  by 

declaration  of  trust  in  favor  of  donee 278 

2.  donor  may  hold  personal  pmnerty  as  trustee  of  his  donee  . .  . .  278 
PLEADINGS— See  Appeals,  53.  Arbitration  nnd  Award,  1,  2;  Attach- 
ments, 2:  Burden  of  Proof,  1:  Claim  and  Delivery,  l;  Carriers,  6; 
Divorce,  18;  Damages,  19:  Gaming,  4;  Guardian  and  Ward.  1.  2;  In- 
suraoon,  21,  49;  Judicial  Sale^.  6:  Judicial  Notice:  Libel.  6;  Limlta- 
tion.  7,  14;  Landlord  and  Tenant,  11:  Malicious  Prosecution,  6.  7; 
Negllsenoe,  6.  21,  28;  Partnership.  17;  PiinolfMil  and  Asent.  7:  Res 
Adjudlcata,  7;  Practice  In  Civil  Cases,  16;  Slander.  2;  Sheriffs,  15,  16; 
Sureties.  8— 

1.  denial  of  knowledge  or  information  concerning  deeds  nf  record 8 

2.  averment  that  dehtor^s  entitled  to  homestead,  legal  conclusion. . .  29 

8.  large  discretion  allowed  lower  court  In  filing  amended  pleadings..  14 

4.  amended  answer  rejected 44 

6.  allegation  concerning  conversion  a  legal  conclusion  . .          47 

6.  amended  petition  on  a  tort  a  departure  when  petition  is  on  con- 

tract  : 47 

7.  OQurt  authorised  to  exercise  a  reasonable  discretion  concerning 

filing  of  amended  pleading 82 
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8.  defHndaiit  who  npllt  h'm  defen^se  and  vezatious^y  delayed  four  years 
lif'fore  relyinff  upon  p]ea  of  II  ml  fat  ion,  not  permiited  to  rely  upon 

flaid  plea  by  filinfz  amended  answer ...      82 

0.  amended  petirion  containinf^  merely  mere  elaborate  narrative  of 

factfl  averred  in  petition,  treated  as  if  not  filed flS 

.     10,  defeoci ve  answer  cured  hy  verdict . .       P6 

11.  a1le^arinn»  of  particular  answer  construed  to  he  a  mere  tTrayerse. . .  110 
li.  party  concluded  by  admission  of  facts. in  his  own  pleading;    l^a 

13.  amended  petition  proper,  making  plaintifl  parry  in   ber  capacity 

as  administratrix  .. . 180 

14.  objection  becausH  of  variance  between  06ticion  and  amendment  too 

late  when  nor.  made  in  trial  court ^.  140 

15.  defect  in  petition  cored  hy  answer 140 

Ifi.  defect  in  verdict  cured  by  judgment 140 

17.  particular  amendment  properly  filed  to  avoid  circuity  of  action  . ..   173 

18.  defective  petition  cured  by  answer 189 

19.  answer  alleging  afljrmatively  the  converse  of  averments  of  petition, 

i«!  a  mere  traverse  and  no  reply  required 205 

20.  alle^'ttlon    that  wirtren  notice   of   loss  was  given   not  essential  to 

Brood  petition  on  particular  policy  of  insurance 238 

21.  allegation  of  delivery  of  proof  of  loss  sutfloient 238 

22.  alleKations  thatdefendant  C"»nveried  certain  money  to  his  own  use. 

a  lHg»l  concrusion— facts  constituting  the  conversion   should   be, 
alleged 268 

23.  amended  petition  for  tort  a  departure  when  original  petition  is  on 

a  contract      .     .  258 

24.  nennssiry  all»*gati'm«  to  entitle  servant  to  reorjver  of  master  for  in-. 

juries  sustulnea  in  performing  hazardous  task  with  defective  ap- 
pliances .  279 

25.  defeotlvH  petition  by  servant  against  m.ister  not  cured  by  answer 

pleatllna:  cont-ri'mtory  nnglHcr.  of  servant.        ...  ..      271 

2fi.  whtMi  defect  in  pleadintrs  is  cured  by  verdict ...  331 

27.  what  allegitlons  are  sufficient  lo  anthori/.o  recovery  of  punitive 

damages  by  a  p^is.senger  fur  the  insults  and  in.solenoe  of  the  agent 
of  the  railroad     .-  331 

28.  amended  pleading  offered  after  conclusion   of  testimony  and  ren.- 

dorlTiar  of  opinion  on  motion  for  peremptory  instruction,  properly 

rejected ....  834 

2d.  deiMurrer  being    su^rainnd    to  part  of   r.^ply,  defendant  entitled  co 

judgment  on  pleadinjrs  In  particular  ca^e ..   .  333 

•SO.  variance  betweer)  pleading  and  proof  in  pHriiculnr  case  immaterial.  352 
81.   insiifTIcient  denial  of  negligence  leaves  only  amount  of  damages  in 

Lssue 368 

33.  how  private   statute   or   charter  of  private  corporation   must   be 

])leaded    -     386 

85.  averment  that  delay  in  transit  of  live  stock   by  carrier  was  caused 

hy  a  mol)  or  strike  too  strong  for  it  to  over<;onie,  a  mere  legal  oon- 
ciuslon .    ..  ■  -  -  •     394 

34.  where  petition  is  defecr.lve.  not  assumed  on  appeal  that  answer  not 

in  record  cured  its  defects  . .         ...  428 

35.  averment  that  certain  urdinunce  was  in  force,  a  mere  legal  conclu- 

sion    '■-.,    .!..   428 

86.  averment  that day  of  certain  month  was  a  Sabbath  ffny.-not  a 

mere. legal  conclusion     .  .  439 

87.  allesrntlon  that  certain  work  "was  network  of  necessity  or  .c  bar-   . 

ity,"  an  allegation  of  fact,  not  a  legal  conclusion  ...  >...:■         439 

38.  acr'ion  for  damat^es  for  death  bv  wrongful  aot-if  willful  negJect  Is 

alleged,  third  section  of  chapter  57  applies    . .  4H6,  474 

39.  original  petition  filed  against  defendant  allejred  to   be  a  corpora; 

tion.  amended  petition  before  answer  albiwed  which  alleges  that 
defendant  is  a  partnership 543 

40.  not  sufficient  to  deny  that  account,  consisting  of  many  items,  isf 

correct  as  a  whole ...  ...  .690 

41.  how  rejected  pleadings  may  be  made  part  of  record *  660 

4-J.  answer  of  insurance  company  inconsistent  with  recitals  in  policy 

filed  with  answer— recital  in  policy  will  prevail 660 

43.  particular  denial  that  a  r.ote  was   *'6old,  discounted  and   trans- 
ferred" to  bank,  insufficient 688 
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44.  in  action  fur  unliquidated  damages  not  necessary  to  plead,  items 

of  damage 688, 

45.  defect  in  particular  answer  cured  by  verdict  , 686 

46.  delay  In  filing  reply— action  erroneously  dismissed  therefor 665 

47.  amended  answer  making  new    issue  after  issues  are  all  joined 

tendered  too  late 698 

48.  manner  of  pleading  judgment  conferring  on  married  woman  rights 

of  a  feme  sole 726. 

49.  demurrer  tn  a  cross  petition,  which  does  not  afifect  cause  of  actioQ 

stated  in  petition,  can  not  be  oarried  back  to  petition 77^ 

50.  alHrmative  allegations  of  certain  reply  treated  as  merely  as  a  tror 

verse  of  answer  ...  784 

51.  insufficient  allegation   of  want  of  su0icient  knowledge,  etb.,  to 

form  a  belief 788 

62.  denial    of   city    treasurer  that   he   had  collected   certain   sums  of 

money  Kood.  althougb  no  items  are  alleged  by  him ......         80jd 

53.  dis(;retinn  allowed  court  concerning  filing  of  amended  pleading. . .  801^ 

64.  must  always  be  construed  against  pleader 834 

65.  denial  that  building  is  locat-ed  48  feet  from  certain  point,    is  not  . 

deuial  that  it  is  not  over  44  feet  from  saiH  point. . .  834 

:  56.  action  to  recover  for  personal  injuries  resulting  from  gross  ne^rlect 
of  railroad— plaintiff  not  required  to  elect  between  two  para- 
graphs of  petition ...   862 

57.  actiou  by  vendor  to  enforce  c(jn tract  of   sale— manner  of  pleading 

defects  of  title  by  vendee —  when  vendee  may  demand  exhibition 
of  title  by  vendor    906 

58.  general   allegation   of  damages— what  damages  may  be   recovere*! 

under  952 

59.  particular  allefrntion   in  blank  of  amount  of  damages— immaterial 

whether  or  not  blank  was  filed 968 

6i).  defect  in  pleadings  not  cured  by  judgment  .  ^10 

61.  striking  out  of  answer  of  allegation  of  facts  that  defendant  could 

prove  without  any  allegaticiu  cniicernlng  them,  not  error  974 

62.  necessury  allegation  in  action  against  county  to  recover  compensa- 

tion due  county  health  ofHcer  .  975' 

63.  action  to  quiet  title— plain lifl:'  not  required  to  particularly  describe 

title  claimed  liy  defendant 919 

64.  in  such  action  pinintiff  must  aver  tb(kt  defendant's  claim  of  title  is 

hiiBtile  to  his  own  title     ...  919- 

65.  affirmative  allegations  of  certain  rejoinder  merely  a  traverse  of  the 

reply    620 

66.  contributory  negligence  can  always  be  pleaded  as  a  defense  except 

in  action  for  willful  neglect,  under  chapter  57,  section  3.  Genertil' 

Statutes 461 

PLEDGE- 

agreement  by  debtor  that  creditor  may  hold  i)ersonal  property,  deliv- 
ered simulr.aneously  therewitii,  until  payment  of  debt,  is  a  pledge 

nn«l  enlnrceablH    541 

POLTCK  .ninGE— Sne  Municipal  Cuporntionp,  7. 

PREJUDICIAL  KKROHS-S.-e  Ventict,  1'^:  Burden  of  Proof.  5:  Liens, 
9;  Criminal  Law,  7.  8;  Evidence,  U);  Libels,  6;  Transfer  of  Actions,  2;" 
Injunction.  4;  Eminent  Domain,  a— 

1.  certain  argoiuent  c)f  proseciitini<  attorney  not  prejudicial  error  even 

if  improper , 805 

2.  error  <»f  f  1.^7  to  small  loo  authiirize  revtersnl 643. 

3.  appellant  not  prejudiced  by  defect  in  warning  order  in  particular 

vast* 591 

PRESUMPTION— See  Trusts.  «:  Practice  in  Criminal  Cases,  10— 

1.  that  employe.  18  years  old,  has  ordinary  intelligence  and  sufTlcient 

OMpaoity  to  recoj^nize  dangnrs  apparent  to  all 271 

2.  concerning  existence  of  descendant  of  husband  and  wife  after  50 

years    ...  . .  ...     106. 

3.  no  presumption   to  support  decree  refusing  alimony  in  particular 

case .,., 124 

PRETERMITTED  CHILD- 

1.  not  entitled  to  share  in  testa tiir's  estate  when  will  excludes  chil- 

dren as  a  class ..     506- 

2.  certain  parties  not  entitled  to  inherit  as  pretermitted  children 60& 
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MtCNGIPAL  AND  AGENT-See  Gaming:  Sales  of  P^raoisa]  Proo- 
ersy,  4—  Page. 

1.  pirinoipal  liable  for  act  of  agent,  notwithstandin^i;  Inetraetion  to 

agent  not  to  do  suoh  act 207 

9.  when  Rpeelal  airetio^  exists 288 

V.  prtnoipal  not  boami  by  aoM  of  speolal  agent  exceeding  bis  anthor- 

Ity 988 

4.  If  prieelpal  Is  otherwise  liable  for  agent  *s  aot.  It  Is  no  defense 

that  agent  was  directed  not  to  do  the  act 298 

6.  agent  to  oolleot  note— reoeipt  of  lumber  Id  payment  and  aale  of 

lumber  to  Insolvt^nt  person— Habtnty  of  agent    ....  870 

Q.  principal,  by  aoeeptlng  advantages  of  oonvraot  made  by  one  claim- 

log  to  be  his  agent,  ratifies  the  act  of  the  agent 900 

T.  allegation  that  A.,  an  agent,  drew  bfll  on  C.  for  benefit  of  C, 
and  prayer  for  judgment  against  C,  will  not  authorise  personal 

Jndcment  against  A  606 

^RAGTICB  IN  CIVIL  CASES— S«^  Appeals,  16,  89,  68,  64;  Evidence, 
18,  441,  58;  Ejeotfllient,  8;  Eimeptiona  tn  Oouuni««aoners'  Reports;  In- 
atruotioHR,  4.  7;  Landlord  and  Tenant,  6;  Judicial  Sales,  6;  Judgment, 
6:  Non  Est  Factum;  Verdicts.  6— 

1.  answer  does  not  present  issue  for  Jury  when  exhibit  filed  there- 

with shows  its  allegations  to  lie  false 82 

2.  surety  not  knowing  chat  a  signature  of  another  party  to  note  was 

forgipd  until  after  trial  of  \m\w  of  non  est  factum  tietween  parties, 
allnwfd  to  have  default  judgment  previously  entered  set  aside 
and  to  file  answer 94 

8.  judgment  by  default  set  a«ide  and  answer  properly  filed  in  par- 
tlnnlarcase 94 

4.  defendant  prevented  from  making  defense  by  sickness,  allowed 
afterwards  to  file  answer  and  default  judgment  set  aside 94 

6.  facts  Admitted  by  pleading  not  to  be  submitted  to  Jury  in  an  in- 

struction    ....  804 

^.  presumption  that  time  was  given  to  amend  after  demurrer  was 

sustat  ned  . .     . .  884 

7.  demurrer  being  sustained,  party  should  at  once  offer  his  amend- 

ment or  ask  for  time  to  do  so .' 834 

8.  effect  of  airreed  judgment  entered  in  lower  court  pending  petition 

for  rehearing  of  case  in  appellate  conrr 866 

0.  defendant  nor  required  to  pay  money  into  ciurt  befote  it  is  deter- 

mined he  is  liable  to  any  onn  for  it 642 

10.  party  can  not  complain  of  failure  to  give  instructions  on  particu- 

lar point,  unless  he  asked  for  It 879 

11.  separation  of  conclusions  of  law  and  fact— too  late  to  make  after 

overruling  of  motion  for  new  trial         1'70,  972 

12.  court's  separate  finding  of  law,  unless  excepted  to,  taken  as  the 

law  of  the  case 970,  972 

18.  no  separation  of  conclusions  of  law  and  fact  being  made,  and  no 
exceptions  to  conclusions  of  law  lieing  filed,  only  question  on  an 
peal  is,  whether  pleadings  support  verdict    970,972 

14.  right  of  jury  to  act  upuin  their  own  knowledge 971 

15.  party  not  prejudiced  by  rejection  of  a  counterclaim   In   one  suit 

whnn  he  has  pleaded  same  counterclaim  in  another  suit  that  is 
srlll  undetermined 074 

16.  rejected  amended  petition  not  considered  on  appeal  unless  made 

part  of  record 800 

17.  record  treated  as  partial  transcript  in  certain  c<fcse.  notwlthstand- 

ins  clerk^s  certificate  that  It  is  a  fnll  and  complete  one 828 

18.  part  of  evidence  lieing  foreign   language,  appeal  considered  as  if 

appellant  had  failed  to  brln^  up  all  thn  evidence 691 

13.  affidavit  of  a  litigant  not  sufl9oient  to  show  that  a  case  was  under 

submission  at  certain  time,  when  the  record  does  not  show  any 

order  of  submission  until  aft4*r  that  time  ... 260 

1>RACTICR  IS  CRIMINAL  CASES-See  Criminal  Law,  7;  Continu- 
ance, 8;  Evidence,  h9— 

1.  improper  argument  of  prosecuting  attorney 181 

8.  statements  of  prosecuting  attorney  in  argument  to  jury  should  be 

supported  by  evidence .       158 

3.  particular  argument  of  prosecuting  attorney,  even  if  impfoper,  not 

prejudicial 168 
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4.  inBCruotinn  ooitoerninff  weight  to  be  given  confession,  not 

in  particular  case ...  . .  

5.  court  inoy  refusn  to  permit  jury  to  talse  to  tbeir  room  de) 

taken  and  read  by  defendfint .. .    .        

6.  in  ah<«ence  of  bill  of  exception,  decision  of  trial  court  ove 

motion  for  new  trial  presumed  to  he  proper 

7.  verdict  of  jury  not  reversed  on  appeal,  it  tliere  is  any  testis 

support  it 

8.  verdict  of  (luilty,  being  sustained  by  some  evidence,  will 

disrurl>ed  on  apiieal   .   .  

9.  improper  argnmenr.  of  propeoutlng  attorney— court  not  to 

Inrorrerr.  ivcitnls  of  teslinmny  by  bim  .    .       

10.  prestiiiied  tbat  jury  commissioners  performed  their  duties  ai 

jury  was  properly  seli-cted , 

11.  impi*o|>er  argument  of  proFecnting  attorney  not  considered 

p^al  unless  oiijected  to  when  mnde 

19.  failure  of  clerk  to  mark  indictment  "filed"— objection  mi 

late  by  defendant      

18.  court  bv  instrnrtions   must  give  juiy  whole  law  of  the  cas« 
QUANTUM  MKIiUIT- 

whar  contractor  may  recover  who  erects  house,  but  not  accon 

his  cnntract 

QUESTIONS  FOR  COURT  AND  JURY-Pee  Negligence,  14- 
1.  jury  to  detern^ine  whether  brakeman's  death  was   caused 

tain  beam  of  freight  depot  projecMog  over  track 

9.  question  of  sufBciency  of  proof  to  identify  property  claim ed 

of  claim  and  delivery,  for  jary  to  determine     

'         8.  whether  particular  obstruction  in  sidewalk  is'dangei'ous  a 

neoessiiry.  a  question  for  the  jury  to  determine .' .    . 

4.  jury  snle  judge  of  truth  of  tes'lmony 

RAILROADS-See  Stn»efs  and  Alleys.  1.   a;    Neirlpct:  Damages, 
Pleadimrfs,  27:  Burden  of  Proof,  4:  Fences  and  Inclosures,  1,  2; 
9,  10;  Evidence.  HI;  Limitation.  «— 

1.  (hiry  to  remove  trees  growing  near  track 

2.  purchaser  of  railroad   not  liable  for  damage  resulting  from 

tlon  of  road  IWore  his  purchase 

8.  liability  for  loss  of  bagsage  of  passenger  stored  in  depot 

4.  no    neirligence   to   store    bagg/ige   in   frame  depot    ©overed 

shingles    

5.  such  depot  set  on  Are  by  sparks  from  an  engine— no  nealigei 
tV  not;  n^quired  t.o  keep  night  watchman  at  depot  in  small  pluci 
7.  improper  construction  of.  in  sin'et— Jiablllty  to  abutting  c 

who  pell  tinned  council  to  grant  right  of  way  through  stree 

K.  daoiaffes  to  crop  reHultiUK  fmm  nefrliffent  conduct  of  a  rail 

employes  in  constructing  road,  not  included  in  damage's  re 

bv  lund  owner  for  the  right  of  way 

9.  willful  neitleet  to  permit  cars  t>o  move  on   m^in  track  In  a 

with  no  one  to  control  them  or  give  warnincr  of  their  appro 

10.  servant  on  such  main  track   in  discharge  of  his  duty  not  gu 

neglect  in  failina  to  look  out  for  such  cars ...    . 

11.  character  of  .^park  arresters  that  must  be  used  on  enirines  . .. 

12.  liability  for  damages  for  fire  caused  by  sparks  oi  engine. .   . 

18.  delay  in  delivery  of  live  stcock  caused  by  strike— liability  of  c 

for  damages  resulting  therefrom 

14.  not  released   by  special  contract  from  liability  for  damages 

sioned  by  irs  negligence    

15  contract  for  shipment  of  stock— agreement  to  give  notice  of 

for  damages  U»fore  removal  of  stock,  applies  only  where  ch 

for  physical  injury  done  to  stock 

16.  duly  to  stock  on  traok^paramonnt  duty  t^o  passenirers  on  trs 

17.  aci()pn  for  damages  for  negligent  burnlnR  of  build  ins  byru 

—no  positive  evidence  as  to  origin  of  fire— instructions  . .'.' . . 
1^.  duty  to  trespassers  on  track  ..i 

19.  ordinary  repair  of  track  on  Sabbath  day  not  "work  of  necess 

charity" ' 

20.  failure  to  keep  private  passway  of  certain   party  across  tra* 

repair— liability  for  injury  resulting  therefrom  to  stranger  . 

21.  such  pasaway  in  certain  case  regarded  as  a  public  crossing  . . 
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22.  ejeoMiiont  lies  to  recover  right  of  way  wrongfully  taken  and  used 

by  railroad.  481 

23.  when  owner  of  land  is  estopped  to  maintain  ejeofcment  for  right  of 

way     481 

24.  brakeman  assuineR  risks  necessarily  incident  to/his  business  . .    . .     554 

25.  brnkeman  prt^suined  to  know  mode  of  construcMon  and  operation 

of  road  and  tbe  location  and  character  of  bridged  and  tunnels —  554 

26.  brakeman   not  presumed  to  know  tbat  beam   of  freight  depot  was 

lefc  in  such  position  as  to  endanger  lives  of  those  operating  cars 
in  depot 654 

27.  conductor  of  freiaht  train   injured  by  explosion   of  naptha  which 

was  shipped  as  "carbon  oil'  —liability  of  shipper  to  conductor. .     626 
88.  evidence  incompetent  that  railroad  knew  that  words  "carbon  oil" 
mt'Htit  naptha.  Ijecause  conductor  not  required  to  so  understand 

the  words 627 

23.  dury  of  shipuer  to  notify  conductor  of  dangerous  character  of  such 

"carbon  oil" 626 

30.  evidence  competent  to  show  that  shipper  and  railroad  bad  agieed 

to  ship  naptha  as  carbon  oil   .  626 

SI.  can   not   construct  road  on   highway   without   special   legislative 

grant. 645 

i^2.  ritfht  of  owner  of  abutting  land  to  recover  roadlied  i«y  ejectment       645 
;i3.  oUH  inducing  construction  of  road  on  his  land  estopped  to  recover 

it  liy  HJ^'ctment  .         645 

34.  dnry'of  en^ployes  of  road  to  extinsruish  fire  of  tbe  projH'rtr— par- 
ticular machinist  acting  as  em])loye  of  road  in  attt^nipting  to  ex- 

tinani-Jh  certain  flpo      6T0 

85.   llahiliry  for  injuries  to  pas-^enger  wrongfully  on  freight  car 684  ' 

W.  necessary  force  may  not  he  u.sed  in  putting  trespasser  oflF  train...     684 
JIT.  expiration  of  ticket  after  couimencement  of  journev  and  before  it 

is  finished 687 

:|8.  can   not.  rIvc  to  one  party  exclusive  right  to  transfer  passengers 

from  depot  to  hotels,  etc         ...  689 

3S>.  evidence  that  on  the  day  after  plaintiff  was  wrongfully  ejected 
from  crtr  an  offer  to  transport  him  free  was  made  iiy  company  in- 
(!omi)etent  7*13 

40.  duty  to  trespassers  on  track  deteruiined  by  all  the  cinumstances 

of  each  case ...     734 

41.  when  laiiniad's  liability  for  imggage  stored  in  its  depot  is  that  of 

common  carrier  and  when  th«it  of  mere  waiehouseman     853 

42.  when  railroads  are  liable  for  injuries  to  abutting  property  by  ordi- 

nary operation  of  the  road     878 

4:1.  duty  of  niiiorad  to  furnish  c.irs  for  transportation  of  freijibt.      ..     83i 

44.  when  it  is  llal)le  in  damages   fur   failure   to   furnish  such  cars— 

what  will  excuse  such  failure  833 

45.  meanure  of  damafres  for  such  failure  to  furnish  card KH2 

4M.  not  insurers  of  safety  of  its  em pb  yes.  .  903 

47.  owH  to  passengers  highest  degree  of  care,  not  only  on   trains,   but 

while  getting  on   and  off  ..  ...     974 

48.  responsibility  of  road  for  acts  of  ci-nductor  in  charge  of  passenger 

train J'74 

49.  passenger  not  Kuilty  of  contrlhutory  neglect  in  petting  off  of  ]»ar- 

ticular  train  in  manner  diivcied  by  the  conductor 974 

50.  passenger  has  right  to  enter  car  without  purchasing  ticket,  in  ab- 

sence of  notice  that  he  must  tlrst  do  so  ..      .  831 

51.  but  he  must  pay  or  tender  fare  when  demanded  by  conductor,  and 

for  failing  to  do  so  he  may   l)o  ejected   by    the    use   of   necessary 
force •  •  •  831 

52.  company  in  exercising  its  right  to  eject  passenger  must  have  due 

n^gard  to  his  safety 831 

53.  defect  In  petition  for  damaaes  for  unlawful  ejection  from  a  pas- 

senger train  cured  by  verdict 381 

-51.  agents  of  passenger  trains  must  know  when  inquiry  is  made  what 
train  nassenger  should  take  to  reach  his'  destination,  and  if  pas- 
sengers being  so  directed  by  the  agent  takes  tbe  wrong  tiaio,  he 
cau  not  be  treated  as  a  trespasser  thereon 831 
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RAILR.O  ADS— Continued.  Page. 

55.  railroad  havin^t  iojured  a  person  by  frijKhtening  his  horse  hy  fail- 

ure to  Rive  usual  Ri^nnlof  it^ approach  toorossinf?,  can  not  he  re- 
lieved from  liability  therefor,  because  party's  horse  was  afraid  of 
the  oars 885 

56.  duty  of  ensrineer  tn  use  reasonable  dilierence  In   looking  ahead  to 

see  that  track  is  clear  nf  cntrle  sr.ratina  upon  it 835 

57.  what  is  such  "proper  caiv"  or  dilixonce  on  part  of  engineer  not  a 

question  for  the  jury  to  deterniine   886 

58.  plaintiff  seel?in(r  to  rocuver  for  i^iiling  of  his  cattle  on  track  not 

permitted  to  prove  that  company  had  not  paid  him  to  fence  road 
throujrh  his  farm     336 

59.  failure  to  jjive  signal  of  approaching  train  negligence— no  instruc- 

tion concerning  contributory  negligence  proper  when   it   is  not 

pleaded  and  nor  proven.  ...  335 

f>»).  insf.rnction  thnt  on  appronnhinK  crnssinir  it  was  conipafij's  duty 
•*tH  .*;:Minci  its  wljisile  or  ring  ics  bell,  or  give  other  loud  signal," 

not  erronnnn*!      3J^5 

♦il.  veriict  of  $2.0(^1  In  ]>avtlcubir  c  ise  not  excessive 33.'i 

62.  duty  as  to  stook  trespassing  on  tr/ick     780 

♦i3.  may  hn  sued  in  this  .Srate  for  de.itli  rHsulring  from  its  neelipence 
in  another  State— remedy  detenu ined  l\v  laws  of  .*^tate  in  which 
killina  ocnurred 781 

64.  administrator  appointed   in  this  State  pToper  party  to  maintain 

such  action 781 

65.  contract    bHrween    railroad   and   employe,  releasing   the   coiiipnny 

from  all  liability  for  Injuries  to  employe  void  because  tigainst 
publii^  policy 781 

66.  duty  of  railroad  to  employes  So  furnish  safe  appliances "JH^ 

67.  ensineer  piaffed   in  such  pohitiou   that  he  was  guilty  of  r.egligence 

in  either  bucking  or  adv.incliig  his  »*nglne 758 

(W.  what  risks  are  assumed  by  emfiloyes  of  r/illrond SK)3 

69.  when    employe    may  look   to   ho|jerior   officer  for    protection   from 

danger fc03 

REAL  KSTATK  AGKXT— See  (^ntract.s  27. 
KECKiPT- 

held  bv  debtor  raises  prima  facie  presumption  of  payment 148 

HECEIVKU- 

may    be  appointed    for   lands   on    which    plaintiff   hns   a   lltn,  eren 

thnueh  defendant  is  entitled  to  a  homesfead  therein 915 

RRDRMPTrON— See  Judicial  Sales,  2;  Tax  Sales. 
REHKARING- 

not  grantred  because  defective  condition  of  record  at  time  of  submis- 

sinn  was  unknown  to  party 433 

REMAINDERS— See  Devises.  15,  16.  30.  Descent  and  Dlsfrllmiion.  6- 

1.  heirs  of   life  tenant  can  not  charge  remuinderman  will)  improve- 

ments put  upon  land  by  life  tenant  63 

2.  when  cimveyance  or  devise  of  contingent  remainder  passes  interest 

in  the  land  817 

3.  particular  will  created  contingent  remainder  after  life  estate  .    .       817 

4.  widow,  having   life   estate   in  husband's   estate,  not    liable   to  re- 

maindermnn  for  property  necessarily  consumed  for  her  support  ..  468 

5.  claim  of  rem-inderman   affninsr.  executor  of  such  widow,  life  ten- 

ant—what  affidavit  of  claim  musr.  state   468 

6.  particular  e.state  held  to   be  a  contingent  remainder  and   not  a 

mere  expectancv ..  858 

RENTS  A.Vl)  IMPHOVEMKNTS-See  Vendor  and  Vendee,  3- 

donee  of  land  placed  in  possession  under  \erbal  gift  entitled*  tn  com- 
pensation for  Irnnrovements.  and  ohargeabla  with  rents  and  waste.  277 
RES  ADJroICATA-See  Appeals.    16;    Attachments,    15;   Judgments, 
25— 
1.  question  involved  in  certain  suit  res  adjudioata  as  tu  attorney  for 

one  of  the  parties  to  the  suit 114 

3.  judgment  conclusive  only  as  to  facts  directly  put  in  issue,  and  the 

finding  of  which  is  necessary  to  uphold  it 140 

8.  order  referring  case  to  comniissoner  by  agreement  treated  as  finai 
order  and  appealed  from— principle  announced  in  opinion  on  ap- 
peal govern  this  appeal  from  final  judgment  adjusting  the  ac- 
counts  ; .^.  206    T 
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B£S  ADJUDICATA-Continaed.  Pane. 

4.  question  of  nientnl  capttoity  of  testetor  in  1873-74  not  reft  adjadi 
cat*i  hr  reason  of  finding  of  jury  rnlatlve  to  his  capacity  in  1872  .  287 

6.  judgment  protMitIng  will  oonolosive  only  of  fact  tnat  will  passed 

flucb  eJitaie  as  testator  had  right  to  dispone  of 40& 

A.  such  jndgment  not  conclusive  of  a  married  woman's  right  by  will 
to  dnvise  certain  land .   ..   49& 

7.  question  as  to  right  to  file  amended  petition  res  ad  judicata  in  cer- 

tal  n  case 640 

8.  question  raiMtd  hut  not  decided  on  first  appeal,  not  res  adjudlcata 

nn  srtoond  appeal 542 

9.  judgment  (Mfiolusive  onlf  lietween  parties  to  it,  and  concerning 

purtiou lii I' niAtr^TH  therein  iiivnlwd  ...    463 

10.  niarrer  tifoldeii   in  suit  against  'hiiHimnd  not  conclusive  as  to  hiis- 

h/ind  nn*l  wife  jointly  in  partlruiar  case        463 

11.  decUtiin  nf  llM^nl  uiiurr.  concerning  CtTiain  question  conclusive  in 

hU  <?«i!jrr.»<  until  reversed 572 

12.  quefsnlon  iis  m  niithnrity  of  county  cnurt  to  collect  particulHr  tax 

(lenUied  by  U.  S.  Circuit  CMurr.  and,  therefore.  J-en  adjudicar^i         744 
Idi  a  Kecond  case  CQuoei^ning  attiichinent.  on  same  evidence,  decided 

•"     HH  first  appeal  was,  which  involved  same  qufHtion 685 

RKSCISSION—See  CohrrHCfs,  «;  Vendt)r  and  Vendee,  4,  6,  7;  Banks,  6; 

Infiurnnr'e.  41;  ShIhs  of  Personal  Pjopeity,  11,  1-J. 
RKSIDKXCK— See  Limitation,  11. 
REVER.SION- 

granc  by  Conimonwenlth  to  trustee  for  certain  academy— vltle  reverts 
to  Coiiiuioawealth,  academy  ceasing  to  exist  and  there  being  no 

trujttees 378 

RBVIVOR-See  Dlvoroe.  JO.  11:  Appeals,  2»— 

1.  ezeoutor  plaintiff  dying,  order  of  revivor  in  name  of  his  executor 

void 563 

2.  actluo  can  not  be  revived  in  name  of  ezeoutor  of  plaintiff  more 

than  one  year  after  plaintiff's  death  wlrhonr.  defendant's  consent.  363 
8.  order  of  revivor  fifteen  years  after  plaintiff's  death  erroneous  in 

particular  case 563 

4.  asfiignee  of  judgment  having  died,  no  revivors  of  action  necessary 

by  his  representatives 787 

ft.  death  of  propounder  of  will— manner  of  revivor 807 

6.  notice  of  motion  to  revive  waived  by  appearance  of  executor 339 

ROADS  AND  FASSWAYS-See  Constitutional  Law,  6— 

1.  viewer's  report  not  prima  facie  evidence  of  matters  therein  stated.  349 
a.  county  court  niay  reject  said  report  in  whole  or  In  part  without 
hearing  any  evidence    349 

3.  any  one  interested  may  make  sugiresMons  to  county  court  concern- 

ing said  report  wlttiout  filing  exceptions  thereto 349 

4.  conditions  concerning  payments  of  expense  of  same  upon  which 

county  court  may  order  road  altered  or  «>pened 689 

5.  esrnt<e  of  abutting  land  owner  in  land  occupied  by  highway 616 

t^.  right  of  such   abutting   owner  to  rf»cover   highway  by  ejectment 

when  sel'/ed  by  railrotid  without  authority    * 645 

7.  order  appointing  viewers  and  report  of  viewers  proner  in  certain 

case    647 

8.  sheriff  may  administer  oath  to  jury  to  assess  damages  for  taking 

of  land  for  county  road ....  647 

().  power  of  county  roud  to  order  removal  of,  gate  from  across  public 
road 788 

10.  liability  of  county  for  work  done  on  its  public  roads 784 

11.  statute  authorising  opening  of  private  passway  from  one  tract  of 

land  to  another  owned  by  same  party  uuconstitutlonal 826 

12.  right  of  private  way  is  an  interest  in  land— hence  verbal  grant  of 

it  is  within  statute  of  fraud  401 

i:).  presumption  of  grant  of  private  passway  arises  from  fifteen  years' 

continuous,  adverse  use 401 

14.  right  to  such  passway  not  lost  by  slight  changes  in  the  way  be- 
tween Its  termini 401 

SALES  OF  INFANTS'  PROPERTY— 

1.  suit  for  by  uruardian  of  non  resident  infants— proof  of  appoint- 

ment in  another  State  as  guardian 389 

2.  suit   for  salH  uf  by  guardian— purchaser  acquires  no  title  unless 

guardian  wa^j  lawfully  appointed / 
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SALES  OF  INFANTS'  PROPERTY-Contiiir.ed.  Page, 

b.  DO  inhereut  power  iu  ouurc  of  equity  to  order  sale  of  land  merely 

beoansi^  some  of  Us  owuerR  ure  infants.         767 

4.-  bhIo  of  infunts-'  Itind  heouuse  of  ludivisibiliry— statute  authorizing 

sale  III iifst  be  pursued 767 

SALES   OF  PKIiSONAL  PROPERTY-See  Judicial  Soles,  28;  Coun- 
teroliilni— 

1.  liability  of  person  knowingly  sellinft  diseased  animals,  who  fraud- 

uieotly  conuHHls  their  condition 207 

2.  suoh  person  liable  when  sale  is  made  by  agent,  even  though  agent 

was  insrruoted  not  to  nialse  Kuch  sale. .  207 

8.  vendor,  Icnowingly  selling  diseased  animals  and  concealing  their 

ooiulirion.  liiible  for  damages  resulting  from  spreiid  of  ulsease 298 

4.  vendor's  liaiiility  iu  such  Ciise  not  chuoged  because  sale  was  made 

t  hrough  an  ageiit 298 

6.  uniler   particular   contract  of   sale   the  giving   of   security  by  the 

vendee  was  a  condition  precedent  to  his  rightto  po»sission  of  the 

property 301 

6.  when  title  passed  to  certain  Uquor 899 

7.  when  seller  may  retain  possession  and  sale  si  ill  valid 539 

8.  oontraoc  of  sale  of  t^ibaooo— seller  required   to  deliver  without  any 

demand  for  delivery  Uy  purchaser 684 

9.  vendor  not  pBrmitr4^1  to  j^cover  on  contract,  because  of  his  failure 

to  deliver  or  to  offer  to  deliver 686 

10.  agreement  that  title  is  not  to  vest  in  purchaser  until  puyment  of 

purchas.^  mouey,  is  a  coudiiion  of  sale  and  title  remains  In  ven- 
dor    736 

11.  frao.i  in  sa'r.  of  personal  pniperiy— rescission 970 

13.  vendee  retain iusr  property  after  discovery  or  fraud,  Ciin   not  claim 

resoi.<isiiin  <«f  contact  because  of  the  fraud 670 

SCHOOLS -Sh.i  CdUMMturional  Law,  «~ 

1.  jurisdiC'lMn    ..f   chnunHllor   to   hec   aside   certiflcate  of  examining 
hiKkro  of  »'lH(t[.inn  ctincerfiiug  eHtablishoienr.  of  fivepraded  schools.  682 

3.  C'>llrtter*»l  iittit'ik  of  rertlficuie  of  suoh  eleisi^ion  officers (i33 

SCHOOIi  TAX— See  Con^tiiuMonnl  Law,  17,  18— 

1.  in  action  to  cullect  soliool  tax,  fact  that  school  collector  never  exe- 

cuted bond  no  defense 638 

2.  parti  'iilnr  s'-hool  rax  void  265 

SEPARATION  OK  COXCLHSIONS  OF  LAW  AND  FA CTS-See  Ap- 
peals. 4;  Practice  in  Civil  Courts,  11,  13,  13. 

SEPARATE    ESTATE— See   Husband   and    Wife,  4,   20:    Deeds,   3,    11; 
Mechanics'  Lien— 

1.  wife,  who  by  ante-nuptial  contract  has  reserved  as  her  9eparat>e 

estate  all  property  she  then  had  ur  might  thereafter  acguiie,  en- 
titled to  hold  as  separate  estate  real  and  personal  estate  thereafter 
au()uired  by  her,  although  the  deed  or  contract  to  her  does  not 
impress  such  character  upon  it 328 

2.  what  words  in   conveyance  necessary  to  create  separate  estate  in 

wife    499 

8.  mere  fact  that  land  is  conveyed  by  husband  to  wife  does  not  create 
separate  estate  therein 499 

4.  wile  holds  as  separate  estate  personal  property  transferred  to  her 

bv  her  husband  499 

SET-OFF— See  Banks,  1;  Limitation,  15- 

1.  in  action  on  nor^due  ulainiiff's  intestate— right  to  set-ofi  by  value 

of  services  rendered  decedent 028 

8.  demand  for  unliquidated  damages  can  not  be  used  as  a  set-ofT  be- 
cause one  of  the  two  plaintiffs  is  a  nonresident  or  insolvent,  the 

other  plaintiff  being  a  solvent  residtnt  of  this  State 804 

SETTLBMICNTS— See  Warehousemen.  7. 
SHERIFFS -See  Sureties.  6— 

1.  essential   avermeuts  of  report  of    auditor's  agent  and   summon 

thereon  against  sheriff  under  section  8,  chapter  1^3,  General  Stat- 
utes    . .    63 

2.  joinder  of  sureties  of  sheriff  for  different  years  under  one  summons 

undnr  section  3,  chapter  »8,  Genera)  Statutes 53 

8.  sheriff  erttiiled   to  26  per  cent,  commission  on   taxes  collected  on 
property  not  listed  for  taxation  by  assessor,  although  he  failed  to 
.  account  for  same  until  spit  brought 54 
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SHBBJFFS— Coutinued.  Pftge. 

4.  reiiiedy  Bgalngt  sbepiflt  and  his  snretlf^s  by  f^eoMoo  3,  chapter  93, 
General  tiiatntofi,  not  repeal«*d  liy  aoc  May  17.  188(5,  Genera]  Stat- 
utes  lOSM,    allowing  auditor  to  sue  in  Franklin  Circuit  Court  ..      6S 

I.  8uretif>8  on  sheriff's  "ofQcial  bond*'  liable  for  oiiuury  levy  collected 
by  sheriff,  no  county  levy  bond  baring  been  extHJuted        97 

0.  action  on  ffiicb  bond  not  barred  until  the  lapwe  of  fleven  years 97 

T.  k^heriff  not  liable  /or  a  failure  to  collect  a  rail  mad  tax  in  a  certain 

ease 100 

8.  bond  of  sheriff  executed  pursuant  to  chapter  100,  section  6,  covers 

/  whole  term  of  two  years 188 

tt.  failure  of  county  court  to  require  the  renewal  of  such  bond*  no 

release  of  sureties  thereon 188 

10.  such  sureties  may  require  such  renewal  of  bond,  and  their  failure 

to  do  su  entopM  iheu)  to  deny  their  liability  on  the  hond 188 

11.  sureties  on  said  hood  are  en  Rureties  with  those  on  tx)nd  executed 

under  chapter  lUO,  section  25  ..  189 

19.  sheriff's  deUy  to  return  execution  must  be  without  reasonable  ex- 

OUFW  to  vender  hini  liable  theref«ir 189 

15.  instruocloii  to  delay  return  uf  execution  must  be  in  writing  to  pro- 

tect sheriff  .     .  "*      189 

14.  lt»vy  of  execution  against  A.  on  property  of  B.,  to  which  B.  does 
not  object  >it  the  lime— B.  objeoting  before  sale,  which  sheriff 
made— B  not  estopped  to  recover  of  sheriff  because  of  failure  to 
object  at  time  of  levy S70 

16.  petlttou  on  sheriff's  bond  ninst  set  out  bond  in  terms  or  in  sob- 

stance,  and  allege  breaches  thereof         271 

](i.  essHDthil  allegations  in  action  for  failure  of  sheriff  to  levy  execu- 
tion         271 

17.  C'imiuonweiilth    not   indispensable  party   to  action     on    sheriff's 

oflloiH  I  bond     .  272 

18.  VHlldliy   of   sheriffs   connty   levy  bond 783 

19.  what  cunsritutes  county  levy,  for  collection  of  which  sheriff  is  en- 

titled r.n  stme  commissitm  as  on  public  revenue 969 

Sn    niod^^  of  estimating  sheriff's  commission  for  collecting  special  tax.  969 

HIGXATIKK- 

by  making  mark— when  attesting  witness  is  necessary— when  au- 
thorUy  to  tiigu  must  be  in  writing 958 

8LANDKU- 

1.  charge  that  a  person  will  or  would  do  a  criminal  act  not  sufficient 

to  maintain  action  for  slander 278- 

3.  when    inducement    and   colloquium   are   necessary  in   action   for 

slander      884 

3.  words  "you  are  a  d d  old  vote  seller,"  necessary  allegations 

in  conhecrton  rheruwith  to  constitute  goud  petition  for  slander  ..  834 
SLANDKR  OF  TITLE - 

pHrbicular  words  concerning  certain  land  not  slander  of  owner's 

title  766 

SPECIAL  BAILIFFS- 

must,  lie  resident  of  coi  nty  in  which  he  executes  process 74 

J^PECIAL  TKRMS- 

presuni prion  on  appeal  that  special  term  of  court  was  rpgnlarly  and 

nroperly  called 840 

STATUTES - 

1.  should  be  so  construed  as  to  tender  them  oonstitutionM 67 

2.  not  presumed  to  change  common  law  except  as  expresbly  declared 

therein "! 90 

3.  imposing  penalties  for  advertisement   of   lotteries,    lielng  penal, 

must  be  strlctiv  construed 341 

STOCKS -See  Judlclnl  Sales,  28— 

oertiflcates  of  stock  are  property,  for  specific  recovery  of  which  action 

mav  be  maintained  .    .  4Qg 

STREETS  AND  ALLEYS— See  Dedication,  1.  2— 

1.  right  of  municipal  corporation  to  authorize  construction  of  rail- 
road in  its  streets  and  alleys 705 

3.  charter  of  railrnml  did   not  anthorlxe  constmcli«n  of  switch  in 

certain  allevs  of  Frnnk fort  . _.     706 

STREET 1MPROVEMENT8- 

1.  priuM*  frtoie  right  to  Hen- for,  created  by  allegations  of  petitibn 
which  are  supported  by  proper  exhibits,  although  aH  anJ  tll:a^iVraed 
bv  answer,  under  charter  of  Louisville *..   .: 38Q 
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STREET  IMPROVBMICNTS-Gontinued.                                                  Page. 
2.  power  of  oounoll  uf  Loulfiviile  lio  delegate  its  authority  to  fix  grade 
of  streets  it  orders  to  be  opened 886 

5.  petition  to  enforce  lien  defective  unless  it  alleges  that  grade  was 

fixed  by  council 886 

4.  exemption  from  all  "taxation  by  Sfate  or  local  laws*'  does  not 
exempt  property  from  liability  for  local  assessment  for  street  im- 
provement  ^ 886 

6.  property  owners  not  liable  for,  unless  provision  of  charter  relating 

thereto  are  strictly  complied  with 688 

6.  assessment  to  pay  street  improvement  void,  if  made  without  notice 

to  property  owner 688 

7.  charter  and  ordinance  concerning  such  assessment  not  suiBciently 

complied  with ^ 688 

8.  property  in  boalsville  assessed  for,  although  it  may  not  bind  upon 

improvement 681 

STREET  RATLHOADS- 

liability  of  company  for  abuse  and  assault  of  passenger  by  driver  of 

oar 110 

SUBSCRIPTIONS- 

1.  subsequent  amendment  Of  charter  no  release  of  party  subscribing 

for  stock  of  corporation,  whp  consented  to  said  amendment  and 
thereafter  pronil^ed  to  pay  .   . .  138 

2.  indeflniteness  of  charter  as  to  objects  of  corporation  no  defense  to 

action  in  contract  of  subscription,  the  contemplated  road  having 

been  located  and  built 188 

8.  subscription  on  condition  that  specified  sum  of  money  be  raised, 

fictitious  subscriptions  to  raii»e  said  amount 140 

SUBROGATION-See  Liens,  18- 

1.  il   had  a  mortgage  lien  on  a  tenant's  property,  A.  having  paid 

M.'s  debt  subrogated  to  M.'s  right  and  given  u  lien  superior  to 
the  laudlord  on  the  property 388 

2.  miortgMfee  having  paid  prior  execution  lien,  subrogated  to  rights 

of  bolder  of  execution  Hen 876 

3.  Wife  of  vendee  of  land  Having  adTanoed  money  to  pay  for  it  subro- 

gated to  vendor 'h  lien 710 

4.  surety  on  purchaser's  bond  having  paid  it  subrogated  to  vendor's 

lien 710 

6.  surety  on  replevin  bond,  bavins  paid  judgment  against  executor, 
not  subrogated  to  lien  o*j  estate  held  by  plaintiff  in  judgment,  in 

certain  casw  . 463 

SUMMONS-See  Sheriffs,  3:  Special  Bailiff,  l- 

1.  judgment  by  default  on  cross  petition  without  service  of  sum- 

mons, void 48 

2.  indorsement  on  summons  with  no  signature,  void 48 

SUPERSEDEAS  >See  Sureties,  14;  Judgments,  16:  Estoppel,  12— 

1.  surety  on  supersedeas,  appeal  being  from  judgment  of  partition, 
liable  for  rent  from  date  of  execution  of  bund   138 

3.  execution  of  superf^edeas  bond  and  the  taking  of  an  appeal  does 

not  suspend  injunction  awarded  in  final  judgment  ..  ...  319 

SURETIES-See  Sheriffs.  2.   3.  4.  5,  6,  8,  ».  10;  Uuardi-n  and  Ward,   1, 
3,  4,  6;  Banks.  1;  Limitation,  18,  21,  2*^,  28;  Parties  to  Action,  12;  Sub- 
rogation, 4,  5— 
1.  surety  of  guardian  liable  for  debt  due  ward  by  guardian  at  time 

of  his  qualification 11 

8.  one  can  not  bind  himself  as  surety  by  merely  making  his  mark, 

after  another  had  signed  his  name  under  verbal  authority 03 

8.  authority  to  sign  name  as  surety  must  be  in  writing 08 

4.  surety  on  note  not  bound  when  his  signature  is  obtained  by  mis- 

rv'presentatinn  of  payee 04 

6.  sureties  on  sheriff's  county  levy  l)ond  liable  for  deficit  of  oflScer 
durinir  period  coveied  by  bond 100 

6.  surety  on  hail  bond  released  from  liability  who  surrenders  defend- 

ant to  the  jailer  of  wrong  county  from  whish  he  is  released  on 
habeas  corpus 186 

7.  surety  not  released  when  debt  paid  by  mistake  by  executrix  is  re- 

covered by  executrix 303 

8.  allegation   by  surety  that  valid  defense  could  have  been  made  to 

action  by  executrix  to  recover  such  uioney  a  conclusion  of  law. . .  ^^ ^ryTp 
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STREETS— Continued.                                                                                      Page. 
9.  no  oonduot  of  creditor  to  Induce  snrety  to  believe  that  debt  bad 
been  iMiLd  in  particular  CAM —  203 

10.  OD  bank  clerk's  bond  not  released  because  clerk  occasionally  dis- 

charfred  oasbier's  duties 212 

11.  on  bank  clerk's  bond  liable  only  for  funds  misappropriated   by 

olerk  wbile  aotinir  as  Ronh 812 

12.  such  sureties  not  liable  for  misappropriation  of  funds  by  clerk 

when  actinp:  as  oasbier  21S 

13.  sureties  hoand  only  by  the  letter  of  tbcir  bond 212 

14.  on  supersedeas  bond  liable,  notwitbstanriin«r  the  fact  that  by  mis- 

take of  clerk  they  superseded  a  jodfnnent  they  did  not  intend  to 
supersede— plaintiff  not  l)eing  a  party  to  the  misl;Ake      268 

15.  dismissal  by  circuit  court  of.appeul  from  qiiarr4»rly  oonrt  renders 

surety  on  appeal  bond  liable  for  amount  of  judgement  appealed 
from 334 

16.  surety  in  appeal  bond  liable,  although  through  mistake  of  clerk  he 

ezecutt^d  a  n(^od  different  from  that  he  intended  tti  <«xecnte      —  336 

17.  county  judge's  sureties  not  responsible  for   money   which   it  was 

not  his  duty  to  receive  and  which  he  had  no  right  to  receive.    ..     4m 

18.  sureties  not  liable  for  money  due  county   for   land  warrants,   re- 

CBived  liy  county  judge     4$*4 

19.  verbal  Authority  to  sign  name  as  surety  nnt  sutficient  Q3M 

20.  may  rely  on  seven  year.s  sttiture  of  limirarion,  nlcbough  fbey  made 

payments  on  note  before  or  after  expiration  of  the  seven  rears  .    bS3 

21.  verbal  authority  to  sign  name  of  surety  to  mortKHffenotsuflficient    734 

22.  mortgnf^e  nbtained   liy   one  of  two  co  sureties — rights  concerning 

mortfrage  Iwiween  suretie**  and  between  them  ano  the  debtor  779 

23.  on  i»oiul  of  police  jiidj?e.  not    Hal  In?   for   money   collected    by   him 

without  niitbnplty  of  Iftw  .. 829 

24.  signing  of  surety's  nunje  upon  his  verbal  authority         h31 

26.  if  one  of  several  pureties  is  reli'ased  becjiuse  his  name  was  sitrned 

by  another  by  vtri-nl  authority,  tbi'n  all  the  sureties  are  released.  831 
20.  surety   on   written   contract  ])erinittfd     to   prove   collateral   |)arol 

agreement  of  crHditnr  at  time  of  creation  of  debt  ...     969 

27.  surety  having   promised   to  pay  note  signed   in    his   name   by  his 

ynretv  without  tnrhority.  thereby  estopped  to  deny  his  signature.  970 
TAXATION-Soe  Schn..l  Tnx  :  Tax  Collector— 

1.  corpnivition  uror;ini/ed  under  chant>er  f><i,  must  psy  taxes  on  entire 

cipitni  ^ubsi^i-ilied.  iiUhoufrh  all  of  it  has  iiot  leen  paid  in loO 

2.  piiri)!  l»*vy  i»f  rnxes  vol<l— levy  niust  appear  of  record 176 

8.  afise^s^»Hnr  void  unle-.s  tunde  by  the  proper  olfioer ....   176 

4.  asse.ssmenr.  can  not  legally  be  made  by  copying  for  one  year  roll  of 

prereding  >ear 176 

5.  parol  levy  of  taxi's  is  void,  every  action  relating  to  a  tax,  as  the 

levy  of  it.  the  eh-ctiuu  and  qualification  of  the  assessor,* etc.,  must 

appi'rtr  nl  recoid ...     265 

0.  ass-ssment.  void    unhss   umde   by  the   proper  officer:  not  valid   if 
mnde  by  oopyinj?  f»f  <»ne  year  the  roll  of  the  preceding  year     . . .     266 

7.  earh  taxpnyer  entltb'd  t«i  a  hearing  concerning  the  value  at  which 

•  his  property  is  nsseKsed  ...     865 

8.  chancellor   properly  provided   for  payment  of  certain  amount  of 

tax(*6  in  order  of  sale  of  re«l  estate  in  Louisville 867 

9.  word   "tax"   or   "tHxation"  in   statute  exempting  property  from 

taxation  does  not  include  local  assessments  . .  386 

10.  lien  exists  for  in  favor  of  Commonwealth  only  by  virtue  of  statute.  484 

11.  common   law  judgment   for    taxes  due  Coinmonwealtb  does  not 

create  any  lien  on  property.  .   .       . 484 

12.  petition  asserting  tax   lien  must  allege  a  proper  assessment  of  the 

property  and  all  essential  preliminary-steps  to  existence  of  tax ; 
pre  existing  common  law  judgment  for  such  tax  does  not  dis- 
pense with  necessity  for  such  allegation 484 

13.  lien  for  taxes  exists  only  for  five  years 484 

14.  jurisdiction  of  county  court  concerning  county- indebtedness  and 

taxation .... 668 

15.  county  court  by  General  Statutes  authorised  to  levy  only  bead  tax 

to  pay  county  indebtedness:   ad  valorem  assessment,    therefore, 

void  unless  authorized  by  act  of  legislature • 668 

ny  unauthorUed  assessment  and  levy  of  ad   valorem  tax   by  county 
court  cured  and  authorized  by  subsequent  curative  act  of  legisla<> 
ture • TS68 
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TTAXATION— CoDtinued.  Pajre. 

17.  taxation  of  fraoohise  of  gascompany  by  State 677 

18.  right  of  city  of  Govl^g^p  t9  Impose  tax  on  franchise  of  gas  com- 

pany  677 

19.  property  exempt  from  State  taxation  may  be  subject  to  mnnioipal 

taxation  in  certain  case.,.. 577 

20.  tax  for  bennflt  of  corporation— right  of  creditor  of  corporation  to 

enforce  collection  of  rax  by  suit •  687 

81.  taxpayers  not  estopped  by  their  silence  to  question  validity  of  cer- 
tain school  tax ..     ..  683 

39.  .an   ad  valorem   tax    impowd  on  certain  railroad   property  to  pay 
-    certain  bonds,  Rlthough  the  rnllrnnd  pioper(;y  -was  not  assessed  in 

the  mode  prescribed  by  statute  anihorizing  such  tax. 744 

38.  franchise  of  corporation   not  a  snhjeot  of  taxation  for  Htate  pur- 
poses prior  to  act  of  March  1,  18«0 926 

TAX  COLLECTOR- 

Botfl  of  collector  de  facto  can  not  be  oollaterally  inquired  into 688 

TTAX  SALKS- 

ownep  allowed  to  redeem   nfr-er  expiration   of  two  rears,  when 
neither  the  sheriff's  rr-purr.  of  sale  nor  his  certificate  to  purchaser 

has  (>een  fllnd  In  olerk's  office 1 

TTKLKORAPe  COMPANIES- 

1.  tK)und  to  exerciHH  good  fdith  and'  due  diligence  in  transmission 
and  delivery  of  messages ....  ...     301 

3.  can  not  by  !!pe<-iAl  contract  e^niie  liability  for  negllflrence  In  trans- 

mitting or  deliver  inn:  mnf^sngeM  ... 301 

8.  measure  of  damases  for  failure  tn  transmit  or  deliver  message  801 

4.  inonnveniencM  .sml  annoyance  suffered  a  part  of  such  damages 801 

TIM R— Sen  Inclinffiifiit.  2. 

TIME,  COMPUTATION  OF— 

1.  when  con)p'i»^"tlon  Is  to  be  made  from  dav  an  act  Is  done,  said  day 

must  he  Included —If  from  the  day  Itself  ana  not  from  the  act,  the 
day  must  he  exoiudnd 779 

2.  from  an  ac't  done— from  a  day— mode  of  computation 978 

TIPPLING  HOUSK- 

what  N  n  r.ipplin/-house  976 

TITLE   BONJ)-See  De^^ds,  7- 

1.  tender  nf  deed  liefcire  action     n  not  reiinlred  in  pirtlculnr  case  ...   106 

3.  ancestor  having  executed  bond,  lieirs  compelled   to   comply  with 

its  terms i ...     12« 

3.  vendor  can  not  retain  title  bond  in  his  own  piis.««esRion  »nd  enforce 

It  against  vendee,  to  whom  it  hna  never  been  deli'cri'd    839 

4.  where  two  parties  claim  under  title  bonds  from  sanit-  vendor,  the 

senior  bond  will  provnil 319 

TRANSFER  OF  ACTIONS- 

1.  transferring  of-  particular  action  from  common  law  to  equity  no 

ahuse  of  discretion  by  trial  court. 780 

2.  action  transferred   to  equity  hecanse  of  defendant's  allegattnn  of 

mistake  in  execution  of  dei^d— failure  of  proof  to  sustain  allega- 
tion—plaintiff  not   demanding   trial   of  any    I'ssue    by   jury  not 

heard  to  complain  because  chancellor  decided  all  issues 646 

TRESPASS- See  Sheriffs,  14:  Damages.  6- 

1.  tenant  lawfully  in   possession   may  maintain   action   for  against  ^ 

landlord 146 

2.  owner  may  recover  damages  for  unlawful   cutting   of  timlier,  al- 

though he  was  not  in  actual  possession  of  land 803 

8.  entry  on  land  under  void  contract  of  leasj  a  trespass 437 

TRUSTEE  OF  JITRT  FUND- 

1.  liability  to  State  for  interest  received  on  funds  while  in   his  pos- 

session    / 572 

2.  act  of  September  14.  1886.  relating  to  jury  fund,  is  constitutional    672 

3.  said  act  repealed  provision  of  General  Statures  in  chapter  concern- 

ing juries,  grand  and  pt'tit,  relating  to  said  fund       672 

TRUSTS— See  Mortgages,  2:  Husband  and  Wife,  lo.  Parties  to  Actions, 
14;  Guardian  and  Ward,  )0t-  * 

1.  land  of  husband   redeemed   by  r^nts  thereof  and  by  earnings  of 

wife— husband  beneflciarv  of  redemption  ...       66 

2.  land  not  charged  with  trust  debt  in  particular  case    . .. 77 

8.  creat(«d  hy  will  was  to  t^^rmlnate  nt  death  of  int4»mperntf>  sou.    .^. . .     37    t 

,  4.  will  creat.ed  trust  only  as  to  part  of  fund  devised,  devisee  takes   ^5lC 

rest  of  devise  free  from  any  trust 141 
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TRUSTi^l— Continued.  •  Pa^B. 

6.  laud  not  cbargpd  with,  a«aiii8t  poveliafiei'  lV>r  value  and  without 

notice  Id  this  oafte 147 

fi.  presumption  that  o'^rtain  troal  waii^«aitJ8(IM  and  dlsoharffed 147 

7.  truRt  terminared  with  deatbof  dAUfltesr'ahuaband  and  the  daugh- 

ter had  a  riubt  to  ooovey  thereAfteri.Vi-;   188^ 

8.  reoonveyauoe  of  legal  title  by  a  ftriiiitee  and  pemainderman  to  a 

life  tenant  vf^Rts  her  with  fee  siinpto  title  .  20& 

0.  conveyance  of  wife's  land  to  truatee  hy  hmband  and  wife  for  use 

of  wife  for  life,  remainder  to  her  obUdren,  valid  and  binding  on 
both  husband  and  wife 20^ 

10.  particular  device  created  expreat  traefe  in  favor  of  deviflees.   . .   : . .    34ft 

11.  title  to  personal  property  passed  by  deelaratlon  of  trust  in  favor  of 

a  donee 27a 

19.  donor  of  personal  property  a  toustee  for  donee 27a 

18.  donor  having  constituted  himself  troacee  nf  peraonal  property  for 

a  donor,  can  not  subsequently  witlidraw  the  gift 27a 

14.  manner  in  which  trustee  may  be  dtaoharged  of  his  duties  and  lia* 

bilitles  as  such 89ft 

14a.  trustee  for  creditors  not  released  from  his  dutiea  by  order  of  court 

approving  settlement  of  his  aooounta  . .  89ft 

16.  parol  declaration  of  trust  may  trafrefer  title  to  personai  property, 

n««itbpr  consideration   nor  dellvesy  Deoesaaxy  to  complete  gnch 

transfer 278,  4fta 

16.  oore  transferred  by  paml  deolar»tioa  of  tmat. .  498 

17.  purohasfr  of  land  hi  pnlilic  sale  under  agreasent  to  allow  owner  to 

redeem,  holds  it  in  trust  for  such  owner 68ft 

18.  such   trust  not  enforceabl**  against  one  to  wliom  pmehaaer  sold 

land  without  notice  of  the  agre«*inent figft 

IP.  trust  not  permitted  to  fail  for  want  of  a  trustee        ...    685 

20.  only  trustee  named   in  will  authorised  to  shII  certain  real  estate, 

which  was  by  thn  will  charged  with  the  payment  of  an  annuity.    TBft 
21  chancellor  h^s  jurisdiction  to  supervisH  and  enforce  tniste,  and  to 
do  flo  may  order  sale  of  real  estate  charged  with  iwyioent  of  an- 
nuity          reft 

22.  one  owning  land  for  life  and  holding  remainder  in  trnst  for  his 
children  may  sue  as  trustee  to  recover  damages  for  injury  to  the 
fee,  disrega ruing  his  own  riff hta 80ft 

28.  one  joint  owner  of  land  having  purchased  at  judicial  sale  holds  as 

trustee  for  himself  and  other  Joint  owners ftftd 

24.  purchase  of  land  at  execution  sale  under  verbal  agreement  to  per- 

mit owner  to  redeem —contract  not  within  statute  of  frauds.  866,  86ft 

25.  evidence  in  particular  case  sufficient  to  show  existence  of  trust 

fund 881 

S6.  when  limitation  begins  to  run  against  cestui  que  trust  where  troat 
is  an  express,  continuing  one 881 

27.  trust  not  permitted  to  fail  because  of  want  of  trustee 06d 

28.  conveyance  to  trustee  with  power  to  oell  on  rHijuest  of  cestui  que 

trust— trustee  may  convey  on  request  of  bfnt'floiHrleis,   although 

one  \h  an  Infant  and  thn  other  infant  married  woman 427 

2P.  liability  of  trustee  for  acts  of  co- trustee 467 

80.  trustee  not  liable  for  default  of  co-trustee  in  particular  case 467 

TC51NPIKE8-See  Sub.*CPlption,  1,  2— 

proteoMnn  affsinst  accidents  by  fencing  aloniE  deep  declivitv  of  road..     41 
UNDUE  INFLUENCE— See  Deeds,  6;  Contracts,  2;  Conveyances,  1. 
USES-See  Deeds,  14,  15 
USURY— See  Bills  and  Notes,  26;  Banl?s,  7,  8— 

1.  action  to  recover  roust  he  brnught  within  one  year  from  payment. 

notwithstanding  mistake  by  parlies  concerning  the  legal  rate  of 
interest ...     6Sft 

2.  note  placed  on  footing  of  bill  of  exohange  not  subjeot  to  defense  of 

usury 78ft 

8.  aotlon  to  recover  usury  must  be  brought  wltbin^  one  year  next 

after  payment  thereof —  78ft 

4.  judgment  against  maimer  for  amount  of  usurioos  note  which  baa 
been  placed  on  footing  of  bill  of  exchange,  not  soffielent  to  au- 
thorize action   by  maker  analnst  payee  to  recover   the  «sv^— 

judgment  must  be  actually  paid  before  such  action 78ft 

6.  V  ndee  agreeing  to  nay  as  part  of  consideration  oertaia  mortgega 
note  nnd  interest  thereon,  can  not  plead  uaary  as  to  anoti  note  or 
its  interest 77% 
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USURY— Continued.  Page. 

'    6.  where  interest  at  sreater  rote  than  alTowed  by  law  is  a  part  of  con- 

Bideration  paid  for  land,  it  is  not  usurious 778 

7.  under  oonventional  interest  law,  note  ceased  to  sarry  interest  in 

excess  of  legal  rate  arr-«*r  deatli  of  maker 836 

8.  reonvery  of  suob  excess  abnve  legal  rate  paid  by  executor  of  maker.  8JJ6 
VARIANCK— S*?«  Negligence,  44;  Partnersnip.  1«;  Pleadings,  Ifi.  17— 

1.  plaintiff  not  entitled  to  verdict  tiecause  of  variance  between  alle- 

gation and  proo.' in  notion  on  lost  note 686 

2.  allegation    by  plaintiff  of  contract  to  transport  t>o  Cincinnati  or 

Covington— denial  by  answer  that  contract  was  to  transport  to 
Covington^evidence  showing  it  to  be  Cincinnati,  no  variance  . . .  974 
8.  plain  riff  alleging  one  kind   of  negligence  can   not  recover  upon 

proof  of  a  different  character  of  negligence 884 

VENDOR  AND  VK\'l)KK-See  Frnudulnnt  C«»nvpyances.  10.  Fraudu- 
lent Uefr»'8entatlon.  1,  2:  Gifts;  Hust«anii  and  Wife;  Infants,  1,  2,  3; 
Married  W<unen,  4;  Plfudings,  ft7;  Hribrogatlnn.  3.  4;  Usury,  ;>,  6— 

1.  vendor's  lien  on  land  does  noi  embrace  rents  derived  tbereirom  ...     61 

2.  no  abatement  of  purchase  price  because  of  an  adverse  holding  of 

part  of  land  by  a  stranger.  In  particular  case 68 

8.  vendee  in  possession  under  parol  purchase,  on  ivscissloo  entitled 

to  compensation  for  improvements  and  ohartfeablp  with  rents  —  141 
4.  vendee  not  ezuitled  to  rescission  ot  contract  in  particular  case- 
vendor  guilty  of  no  fraud  280 

6.  vendee  not  entitled  to  rescission  because  vendor  did  not  acquire 
legal  title  until  one  week  Hfter  contract  of  sale 280 

6.  right  of  vendee  to  speclflo  performatice  of  contract  rt  purchape  . .  414-6 

7.  rifzhts  of  parties  on  rescission  of  contract  of  sale,  after  delivery  of 

possession  to  vendee  and  erection  of  improrenii-ncs  by  him 642 

8.  general  rule  allows  vendee  all  ivutsfor  land  accruing  after  deed  of 

oonveyaiitje  is  made. 545 

9.  vehdc«r  may  pr«»ve   by   parol  agreement   of   both   parties  that   lie 

should  collect  certain  rents  falling  due  after  conveyance  was  ujade.  645 

10.  deed  belnv:  silent  as  to  uuistandlngrecordi^d  mui-rgaffe,  vendee  pre- 

sumed to  have  Included  niorr«a(re  debr  In  purchase  price 6P2 

11.  vendee  ebtliled  to  reHcl8.<!ion  of  contract,  ot  purchase 692 

12  vendor's  lien  enforced  uobwitbstandiiig  surrender  of  note  to  vendee 

—fraud 692 

13..  no  fraud  shown  by  vendee  and  Hen  on  mill  enforced  .  698 

14.  vendee  not  entitled  to  cancellation  of  det-d  or  rescission  of  contract 

of  purchase..    ..    787 

15.  purchase-money  note  credited  to  extent  of  deOcIt  in   number  of 

aci'es  purported  to  be  conveyed 737 

16.  when   vendee  in  possession  with  general  warranty  (!eed,  may  en- 

join collection  of  purchase  money  by  vendor 786 

17.  vendor  may  enforce  executory  contract  If  he  has  perleciui  his  title 

bv  the  time  he  aKi*eed  to  convey    the  land— cure  of  defect  qf  title 
after  institution  of  suit.         906 

18.  failure  of    commissioner  of  court  to  8ijj:n  deed   as   directed    by 

order  of  court,  not  fatal  defect  in  vendor's  title    906 

VENUE— .see  Criminal  Law,  4— 

1.  of  action  against  railroad  for  injuries  to  a  passenger 208 

2.  motion  for  nhanse  of  venue  properly  sustained 666 

VERDICT  OF  JURY-.-ee  New  Trials.  10- 

1.  particular  verdict  held  not  to  be  flagrantly  a(raln.ct  the  evidence. ..  803 

2.  excessive  verdict  resulting  obviously   from    mere  honest   overesti- 

mate and  not  from* prejudice  or  passion,  not  groubd   for  reversal 

where  plalntiflf  rem  it  teii  part  of  it 399 

8.  in  civil  case— not  to   be  Impeached    by   affidavits  of  jurors  as  to 
method  liy  which  they  found  it  480 

4.  not.  flagrantly  against  evidence  in  particular  action  by  coiomit- 

t*?e  of  lunatic  to  recover  certain  property 496 

5.  jurymen  not  allowed  to  Impeach  verdict  ..     ..    H86 

6.  affidavit  of  jurors  not  received  to  explain  or  impeach  the  verdict.     784 

7.  agalusr.  evidence  in  action  against  railroad  for  negligent  killing  of 

a  borjw      878 

8.  not  again«t  evidence  in  particular  case 926 

WAIVER— See  Insurance,  86,    43;  Jurisdiction,    8;  Frauds,    Statute  of,  16. 
WAREHOUSEMEN- 

1.  warehouse  receipts  are  commercial  paper,  and  pass  by  indorse- 
ment  •...•....■.• -..•.■...•. • .^.  ...•.',203, 


1. 260gle 
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WARKHOrSEMEX— Continned.  Page^ 

2.  transfer  of  receipt  a  symbolio  delivery  of  {Eondf^right  of  pledgee  of 

reneipt  asrainnt  subsegUHnt  creditors  attaching  property  —  20St 

8.  their  endorsement  and  delivery  is  a  symbolic  delivery  of  the  prop- 
erty which  they  represent 267 

4.  right  of  a  prior  pledgee  of  warehouse  re^^ipt  against  subsequent 

attaching  creditor  of  the  property  represented  liy  the  receipt.    ..     267 

5.  liability  of  whurfltoat  company,  that  is  also  a  warehouseman ,  for 

value  of  gooQS  lost  by  its  netzligenoe 39& 

6.  when  seMer  may  recover  from  tobacco  warehousemen,  penalty  pre- 

sorihed  by  ohHpr.er  Ilia.  General  Statutes,  for  settling  by  lowest 
weijfht  of  tobMCCo.  * 617 

7.  when  ther**  ha«  »H«eu  a  "settlHrnnnt"  wir.hln  menniii»£nf  i<aid  statutes,  617 

8.  sale  of'  mnrtsr>itfKl  tobacco  without  luiiice  of  innrtKngti— warehouse- 

iniin  n«>r.  luible  h)  tiiortflTHgei'  hh  f«»r  m  rnnxoiKicnf        71S 

9.  Srtl"  bv  wnrHhiiuseiiian  of  i^oodK  nor.  bpion^ing  to  his  principal.  ?yO 
WARNING  ORDER— Shh  Prejudicial  Error,  a— 

1.  not  xrtid  because  made  iiy  clerk  one  day  u(ter  nflldavit   therefore 

was  file        606 

2.  deTect  in  affidavit  for  does  not  maice  judgment  ab.solotely  void   in 

all  erases. 756 

WARRANTY-See  New  Trials,  15- 

1.  representative  of  seller  of  personal  propertv,  when  a  warranty 46 

2.  sale  of  ma nufnntureil  article,  wairitiify  Hilt  iiiiplit'il                  46 

8.  label  bearing  oeriiflcate  ot  ivnnlyf^is  ui-tacried  io  nrticle  sold 46 

4.  worthless  article.  lirtl>lliiy  of  Seller 46 

5.  breach  of  warranty  in  sale  of  need;  measni'e  <if  damages  5D0 

6.  Instnintiou  concerning  warranty  uf  snun^  ness  of  a   cuw   not   mis- 

leadiufr ..     7J0 

7.  warranty  by  one  of  tw'o  partners  as  joint  owners  of  live  stock— in- 

stPiiotionsconcerning 7flO 

WASTE— See  Life  Estates,  1. 
WATER  COURSES- 

1.  owner  of  Innd  has  right  to  have   small    stream    flow   through   his 

land  in  natural  channel,  undtniinislied  in  quantity,  etc 'fiSi 

2.  excessive  liHmajres  awarded  for  diversion  of  such  water 7S2 

WRIT  OF  POSSESSION-See  Judicial  Sales,  7— 

1    writ,  partly  executed— proceedings  suspended  by  officer  pending  ne- 
gotiation for  settlement— power  of  officer  to  complete  execution 

of  writ.  429 

2.  wijen  defendant,  by  force,  immediately  ejects  plaintiff  frotu   pos- 
session delivered  to  him  by  officer  executing  writ— officer's  duty  'j 

to  again  place  plaintiff  in  possession 430  J 

WILLS— See  Trusts,  3,  4;  Evidence.  81;  Married  W^omen.   6,    7;    Preter-  -^ 

mitted  Child.  1-  I 

1.  testamentary  capacity  in  particular  case 24  ' 

2.  devisee  havinu  elected  to  claim  under  a  will,    can  not  recover  bis  ;•> 

own  property  devised  to  another  hy  the  will. ..;..  ..^   —    ..    26  ,1 

3.  not  ccmstrued  to  disinherit  heir  except  when  necessary  to. carry  out 

t4>stator's  intention 142 

4.  joint  will  of  two  or  more  persons  valid .    .  SiSO  , 

6.  evidence   of    att  sting    witness    against    validity     of     will— how  .  if 

^  weighed 47(v  ' 

X      6.  right  of  testator  to  disinherit  children  470 


what  facts  are  rendered  res  adjudioata  by  judgment  of  probate 4ftft 

8.  not  to  be  construed  so  as  to  render  its  provision  inconsistent  or  to 

defeat  testator's  plain  intention •. 567 

9.  if  one  clause  of  will  lie  obt.aine(i  by  undue   influence  and   others 

not.    jury   should    lie   instruct'ed   to  find  how  much  of  will  pro- 
pounaedwas  testator's  true  will 741 

10.  particular  instrucricm  timt  tesr-ator  bad  a  right  to  devise  his  es- 

tate, arffumentative  and  prejudicial    741 

11.  will  of  married  woman  of  her  general  estate  void —   761 

12.  after  disabilities  of  married  woman  were  removed,  such  void  will 

does  rot  become  valid  except  by  re-aoknowledgment  in  the  man- 
ner pi  ovided  by  statute 761 

l'^.  effect  of  order  of  probat4^  of  void  will 761 

14.  death  of  propounder  at  beginning  of  term— right  of  contestants  to 

continuance  therefor 807 

15.  propounder  of  will  having  died,  manner  of  and  necessity  for  a  re- 

vivor    90^^ 
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